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€mvitoxs  anh  Mmim^vatoxs, 


ACCORDING  to  the  civil  and  canon  law  there  are  three  Godoiph. 
perfons  who  are  called  executors,  and  who  have  to  do  with  75'. 
the  execution  of  a  perfon's  goods  after  his  deceafe  ;  the  firft  is  ^^'"    ^    ' 
the  ordinary,   or  bifhop  of  the  diocefe,    and  is  called  executor 
a  lege  conjl'itutus.     2dly,  Executor  a  tejiatore  conJlitutuSf  being  ap- 
pointed by  the  lalt  teftament  of  the  party.     'i,^'^y  Executor  ah 
epifcopo  conJlitutuSi  who  in  the  civil  law  is  called  executor  dativus, 
and  in  our  law  an  admhnjlrator. 

As  the  manner  of  appointing  executors  and  admlniftrators, 
and  the  nature  and  duty  of  their  offices,  have  been  matters  of 
great  debate  and  controverfy  in  our  law,  it  will  be  necellary  to 
branch  out  this  head  into  feveral  divifions  j  and  therefore  we  (hall 
^confider, 

(A)  What  Perfons  may  be  Executors  :  And  herein, 

1.  Of  appointing  the  King  Executor. 

2.  "Whether  Corporations  may  be  Executors. 

3.  Who,  in  refpedl  of  their  Crimes,  are  difabled  from  being 
Executors. 

4.  Who  in  refpeft  of  their  Country. 

5.  Who  in  refpe£t  of  their  Want  of  Underftanding. 

6.  Who  in  refpeft  of  their  Fortune  and  CIrcumftances  j  and 
therein  of  obliging  an  Executor  to  give  Security. 

7.  Of  making  Infants  Executors. 

8.  Of  a  Feme  Covert  Executrix* 

9.  Of  making  Creditors  Executors. 

10.  Of  making  Debtors  Executors. 

(B)  Of  the  different  Kinds  of  Executors  and  Ad« 
miniftrators :  And  herein, 

I.  Of  an  Adminiilrator  durante  tninori  atate  of  an  Infant 
Executor  or  Adrainiftrator  :  And, 

Vol.  hi,  B  t^JThi 
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1 .  iFho  may  be  fuch  an  Adminijlrator, 

2.  What  Acls  he  may  do. 

3.  When  his  Authority  determines. 

2,  Of  an  Admlniftrator  de  hoins  non,  where  the  firft  Ad- 
miniiirator  dier.,  or  the  Executor  dies  inteftate,  or  with- 
out Probate  of  the  Will :  And, 

1.  In    ivhat   Cafes  Admitiijlrallon   de   bonis    non  Jball  be 
granted i   and  to  nuhom. 

2.  What  Things  unadminijlered  fuch  an  one  is  entitled  to. 

.    3.  /«  nvhat  Actions  commenced  before  his  TimCy  may  an  Ad-* 
minijlrator  c'e  bonis  non  prccLid. 

3.  Of  an  Executor  defon  tort :  And, 

1.  What  Acts   or  Degree   of  Intermeddling  •will  male  aft 
Executor  de  fon  tort. 

2.  What  Acts  of  his  are  as  valid ^  as  if  done  by  a  lawful  one. 

3.  How  he  is  io  be  charged.,  and  how  far  a  fubfeqiient  Ad- 
niinijlration  purges  the  ftrfl  Wrong. 

(C)  Of  the  Manner  of  appointing  an  Executor. 

1.  By  what  "Words  an  Executor  is  conftituted. 

2.  Of  appointing  an  Executor  abfolutely,  or  en  Condition* 

3.  Of  appointing  a  temporary  Executor. 

4.  Of  appointing  an  Executor  with  a  limited  Power,  as  to 
.    adminilter  fuch  a  Part  of  the  Eftate,  kfjc. 

(D)  Of  appointing  Co-Executors :  And  herein, 

1.  What  Acls  done  by  any  one  of  them  (hall  be  as  vahd  as 
if  done  by  them  all. 

2.  Where  they  mull  anf-.ver  for  each  other's  A£ls  ;  and  what 
Remedy  the  one  has  againlt  the  other. 

3.  Where  they  muft  jointly  fue  and  be  fued  j  and  therein  of 
Summons  and  Severance; 

(F.)  Of  the   Probate  of  Wills,    and  granting  Ad- 
miniftration  :  And  herein, 

1.  To  whom  the  Probate  of  Wills  and  the  granting  of  Ad- 
miuiftration  did  originally  belong. 

2.  Of  the  King's  Jurifdidion  herein. 

3.  Of  the  Archbilhop's  Jurifdiftion ;  and  therein  of  bona 
notabilia  :  And, 

I.  Of  what  Value  the  Goods  and  Effects  mujl  be^  that  will 
taake  bona  notabilia. 

2.    Of 
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2.  Of  the  Nature  of  fuch  Goods  as  luill  make  bona  nota- 
bilia ;  and  how  far  it  is  necejfary  that  they  fhould  he  in 
feveral  Diocefes. 

4.  Of  the  Probate  of  Wills,  and  granting  Admlnlftration  by 
the  Bilhop  of  the  Diocefe. 

5.  Of  the  Probate  of  Wills,  and  granting  Adminiftration, 
where  the  Party  dies  within  fome  peculiar  Jurifdiction. 

6.  Of  the  Jurlfdi£lion  of  fome  Lords  of  Manors  in  the  Pro- 
bate of  Wills. 

7.  Of  the  Jurifdi£Hon  of  fome  Mayors  in  refpedl  of  the 
BurgefTes  within  fuch  a  Place. 

8.  The  Form  of  proving  a  Will  and  taking  out  Adminiftra- 
tion ;   and  therein  of  entering  a  Caveat. 

9.  Of  the  Executor's  Refufal. 

10.  What  Acts  amount  to  an  Adminiftration,  fo  that  the 
Party  cannot  afterwards  refufe. 

11.  Of  bringing  in  an  Inventory. 

12.  Where  Adminiftration  unduly  obtained  may  be  revoked 
or  repealed. 

13.  How  far  a  Repeal  makes  all  mefne  Acls  void. 

14.  What  Things  an  Executor  mav  do  before  Probate  of  the 
Will. 

(F)  What  Perfons  are  entitled  to  Adminiftration. 

(G)  In  what  Manner  the  Ordinary  may  grant  it : 
And  herein  of  granting  it  to  one  or  more,  or  for 
a  particular  Thing. 

(H)  What  fhall  be  deemed  the  Teftator's  Perfonal 
Eftate,  or  Aflets  in  the  Hands  of  the  Executor : 
And  herein, 

1.  What  (hall  be  fuch  an  Intereft  vefted  in  the  Teftator,  as 
{hall  go  to  his  Executors. 

2.  How  far  Debts  due  to  the  Teftator  are  Aflets. 

3.  What  fhall  be  deemed  his  Perfonal  Eftate  5  and  therein 
what  Things  fliall  go  to  the  Heir,  and  not  to  the  Executor. 

4.  What  Things  fhall  go  to  the  Wife  of  the  Deceafed,  and 
not  go  to  the  Executor. 

5.  Where,  after  Debts  and  Legacies  paid,  the  Executors 
fhall  have  the  Surplus  to  themfelves,  or  are  to  be  Truftees 
for  the  next  of  Kin. 

(  I )  How  the  Perfonal  Eftate,  after  Debts  paid,  is  to 
be  diftributed  when  the  Party  dies  Inteftate :  And 
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<:iBrccutotjEi  anti  atiminiGtator^. 

herein,  of  the  Share  the  Hulhand  or  Wife  are  en- 
titled to  ;  of  the  afcending,  defcending»  and  col- 
lateral Line,  and  Admilhon  of  the  Half-Blood  ; 
and  where  the  Diftribution  fhall  be  per  SttrpeSy 
and  nolper  Capita, 
(K)  Of  Advancement,  and  bringing  into  Hotchpot, 

(L)  What  fhall  be  a  Devajlavit,  either  in  Executors 
or  Adminiftrators :  And  herein  of  the  Order  of 
paying  Debts  and  Legacies  :  And  therein, 

1.  What  INIanner  of  Wafting  will  amount  to  a  Devajiavit. 

2.  Where  it  will  be  a  Devajiavit  to  pay  Debts  of  an  inferior 
Nature  before  thofe  of  a  fuperior  j  and  the  Order  in  which 
Debts  are  to  be  paid. 

3.  Of  paying  Legacies  before  Debts  5  and  therein  of  the 
Executor's  Afl'ent  to  a  Legacy. 

4.  What  fhall  be  allowisd  on  account  of  Funeral  Expences. 

[(L  2.)  Where  the  Perfonal  Eftate  only  fliall  be 
applied  in  Difcharge  of  Debts,  &c.  And  therein 
of  marfhalling  the  AlTets.] 

(M)  In  what  Cafes  an  Executor  may  make  himfelf 
liable  de  bonis  propriis  :  And  herein, 

J,  Where  lie  fhall  be  liable  de  bonis  propriis  by  his  falfc 

Pleading. 
2.  Where  by  his  Promife  to  pay  or  difcharge  the  Teftator's 

Debts  or  Legacies. 

(N)  What  Adions  Executors  or  Adminiftrators  may 
bring  in  Right  of  thofe  they  reprefent. 

(O)  How  fuch  Adions  mufl  be  laid  :  And  herein  of 
joining  a  Matter  in  Right  of  the  Teftator,  and 
in  their  own  Right,  in  the  fame  Adion. 

(P)  Of  Adions  and  Remedies  againfl  Executors  and 
Adminiflrators  :  And  herein, 

1.  Upon  what  Contracts  or  Engagements  of  their  Teftators 
or  Inteftates  Executors  or  Adminiftrators  are  liable. 

2.  Of  Perfonal  Torts  which  are  faid  to  die  with  the  Party. 

3.  Of  Remedies  againft  Executors,  or  Adminiftrators  of 
Executors. 

4.  Where  they  fhall  be  excufed  from  Cofts. 

5.  Where  excufed  from  putting  in  Special  Bail. 
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(A)  What  Perfons  may  be  Executors :  And  herein, 

I.  Of  appointing  the  King  Executor. 

TT  feems  to  be  admitted,  that  the  king  may  be  (a)  appointed  4111(1.335. 
-■■  executor;  but  as  he  is  prefumed  to  be  fo  far  engage^  and  Godoiph. 
taken  up  with  the  publick  and  arduous  affairs  of  the  kingdom,  as  (^)  y^if^  ,„- 
not  to  have  leifure  to  attend  to  the  private  concerns  of  any  par-  Lord  Coke 
ticular  perfon,  fo  the  law  allows  him  to  nominate  fuch  perfons  ^^ys  that  it 
as  he  fliall  think  proper,  to  take   upon  them  the  execution  of  j,,  paHia. 
tlie  trurt,    againfl  wliom  all  perfons  niay  bring  their  a£lions  ;  menr,  that 
alfo,  the  king  may  appoint  others  to  take  the  accounts  of  fuch  ex-  |^'.^  J^'"e 

eCUtOrS.  h]^  telUment,  and  appoint  executors,  but  he  does  not  tell  us  of  what.    4  Init.  335. 

Accordingly  we  find,  that  Katherlne  queen  dowager  of  Eng-  4  Inft.  335, 
/.tW,  mother  of  Henry  VI.,  who  died  June  2,  1436,  made  her 
will,  and  thereof  appointed  Henry  VI.  fole  executor,  and  that 
the  king  appointed  Robert  Rollejlon  keeper  of  the  wardrobe,  John 
Merjlon  and  Richard  Alreed  to  execute  the  faid  will,  by  the  over- 
fight  of  the  Cardinal^  the  duke  of  Gloucejier^  and  the  bifhop  of 
Lincohiy  or  any  two  of  them,  to  whom  fuch  executors  ftiould 
account. 

2.  Whether  Corporations  may  be  Executors. 

It  feems  by  [b)  Wentiuorthy  that   (c)   aggregate   corporations  (b)  Office 
confiding  of  diver?  perfons  cannot  be  executors.      ly?,  Becaufe  ofE«cutor, 
they  cannot  be  feoffees  in  truft  for  the  ufe  of  others.     2d/y,  Be-  j^'  "^j  ^1.* 
caufe  they  are  a  body  framed  for  a  fpecial  purpofe.     3^/)',  Be-  Comm.477. 
caufe  they  cannot  come  to  prove  a  will,  or  at  lealt  to  take  an  Ye^^'"book 
oath,  as  others  do.  12E.4.9.  bL 

[there  is  an  inftance  of  a  mayor  and  commonalry  fuing  as  executors,  and  no  objeflion  taken.  Roll. 
Abr.  919.  And  it  feems  now,  chat  any  corporation  aggiegate  may  be  executors,  Swinb.  p.  5.  §  I.  J 
they  may  appoint  certain  individuals  to  be  I'yndics,  and  to  receive  adminiftration  with  the  will  annexed. 
1  Bl.  Comm  28.  n.]  (c)  But  fuch  corpo'raiions,  as  may  duly  prove  the  wili  and  take  the  oath  of  aa 
executor,  may  be  executors.     GodolQh.85. 

3.   Who,    in  refpe£l   of  their  Crimes,    are  difabled  from  being 

Executors. 

There  are  few  or  none,  who,  by  our  (d)  law,  are  difabled,  on  (J)  How  far 
account  of  their  crimes,  from  being  executors  ;  and  therefore  it  ^J^j^Jj^"^^'' 
hath  been  always  (e)  holden,  that  perfons  attainted  or  outlawed  law,  here- 
may  fue  as  executors  or  adminidrators,  becaufe  they  fue  in  outer  ticks,  apof. 
droit,  and  for  the  benefit  of  the  party  deceafed.  tors,Veions, 

perfons  outlawed,  inceftuous  baftards,  famous  libellers,  manifeft  ufurers,  fodomites,  uncertain  perfons, 
&c.  are  excluded  from  being  executors,  lide  Godolph.  85.  Off.  of  Exec.  17.  Swinb.  346.  (f)  As 
in  Co.  Lit.  128.  Cro.  Car.  8,  9.   RoU.  Abr.  914,  5.  Vem.  184.    Outlawry  no  plea  in  bar. 

Alfo,  a  villein  (/)  may  be  an  executor,  and  the  lord  cannot  (/)iSH.6. 
feize  thofe  goods  which  he  has  to  the  ufe  of  the  deceafed;  nay,  "^j^^^^f' 
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(fl)2iE. 4..  (a)  where  a  vuiein  was  made  executor,  he  might  fuc  his  lor^ 

5'^-  for  a  debt  due  to  the  teflator. 

C0.Lit.134..       But  an  [b)  excommunicated  perfon  cannot  be  an  executor  or 

^3^*3'i3'  adminiftrator  ;  for  by  the  excommunication  he  is  excluded  from 

Swinb',  "4*9.  ^^°  body  of  the  church,  and  is  incapable  to  lay  out  the  goods  of 

Godoiph.  the  deceafed  to  pious  ufes. 

85. 

(^)  Whether  the  ftatute  3  Jac.  I.  c.  5.,  wh:ch  cnafls,  that  every  popiih  rccufant  convifl  fiiall  ftand 
to  all  intents  and  purpofes  difabled,  as  a  perion  law/uiiy  excommunicated,  extends  to  difable  fuch  per- 
fon from  being  an  executor,  -j':Jc  i  Hawk.  P.  C.  c.  12.  ^  i.  and  Off.  of  Ex,  17.,  where  it  is  faid, 
that  recufanis  convi"<fled  at  the  time  of  the  death  of  any  teftator,  are  difabled  to  be  his  executors  :  and 
I  Show.  293.,  where  the  probate  of  a  will  was  refuf.;d  to  an  executrix,  Ihe  being  a  papift  convifl,  and 
the  con vidion  exhibited  into  the  fpiricual  court. 

[By  the  9  ^  lo  ?F.  3.  r.  32.  Perfons  denying  the  Trinity,  or 
afferting  that  there  are  more  Gods  than  one,  or  denying  the 
chriftian  religion  to  be  true,  or  the  holy  fcriptures  to  be  of  divine 
authority,  fhail,  for  the  fecond  offence,  be  difabled  to  be  exe- 
cutors. 

And  by  the  a£ls  for  the  qualifications  for  offices,  perfons  not 
having  taken  the  oaths,  and  performed  the  other  requifites  for 
qualifying,  who  {hall  execute  their  refpedlive  offices  after  the 
time  limited  for  their  qualifications  (hall  be  expired,  fhall  be  dif- 
abled to  be  executors.] 

4.  "Who,  in  refpect  of  their  Country,  may  be  Executors, 

(e)  OfF.  of  It  feems  agreed,  that  by  our  (c)  law  an  alien,  or  one  born  out 

— ButY*  °^  ^^^  allegiance  of  our  king,  may  be  an  executor  or  adminiftra- 

theciviliaw,  tor  •,  alfo  it  hath  been  adjudged,  that  fuch  a  one  ffiall  have  admi- 

aiiens  cannot  nillration  of  leafes  as  well  as  perfonal  things,  becaufe  he  hath 

tors^'^uniefs  *^^"^  '"  ^"^''^  di'oity  and  not  to  his  own  ufe. 

they  are  fo  appointed  in  military  teftaments  ;  and  the  reafon  hereof  is,  that  in  fuch  teftaments  refpefl: 
is  had  only  to  the  Jus  gentium.  Godolph.  S6.  Cto.  Car.  8,  o.  Sir  Upwell  Caroon's  cafe.  Vent.  4.17. 
S.  C.  cited. 

{d)  Cro.  But  it  hath  been  long  (<^). doubted,  whether  an  alien  enemy 

Owen^tV-  ^^•"^'^  maintain  an  aclion  as  executor  ;   for  on  the  one  hand  it  is 

Fide  tit.  f^id,  that  by  the  policy  of  the  law  alien  enemies  fhall  not  be  ad- 

Abatement,  mitted  to  adious  to  recover  efFecls,  which  may  be  carried  out  of 

U)\ro.  ^^'^  kingdom  to  weaken   ourfelves  and  enrich   the  enemy,  and 

Eliz.6S3,  therefore   pubiick  utility  mull  be  preferred  to  private  conveni- 

Ca°T  ^'^^'  ^""^^  '  ^^^  °"  *^^  ^'^^^^'  ^^''^"^  '^^  ^^  ^^^''»  '^^'  '^°^*^  effecls  of 
^arer,  .^9.    ^^^  tcflator  are  not  forfeited  to  the  king  by  way  of  reprifal,  be- 

Skin.  370.     caufe  they  are  not  the  alien  enemy's,  for  he  is  to  recover  them 

for  others  j  and  if  the  law  allows  fuch  alien  enemies  to  pofTefs 

the  efFecls  as  well  as  an  alien  friend,  it  muft  allow  them  power 

to  recover,    fince  in  that  there  is  no  difference,   and,  by  con- 

fequence,  he  mufl  not  be  difabled  to  fue  for  them ;  if  it  were 

othcrwife,  it  would  be  a  prejudice  to  the  king's  fubjedls,  who 

could  not  recover  their  debts  from  the  alien  executor,  by  his  not 

being  able  to  get  in  the  aflets  of  the  teltator. 

5.  '^Tio 
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5.   Who,    in   refpe£l  of  their    Want   of    Underftanding,    arc 
diiabled  from  being  Executors.- 

By  our  law,  as  well  as  by  the  civil  law,  idiots  and  lanaricks  Godoiph. 
are   incapable  of  being  executors  or  adminiilrators;    for  thefe  ^°- 
difabilities  render  them  not  only  incapable  of  executing  the  truft 
repofed  in  them  ;  but  alfo  by  their  infanity  and  want  of  under- 
ftanding  they  are  incapable  of  determining  whether  they  wiii  take 
upon  them  the  execution  of  the  truft,  or  not. 

Therefore  it  hath  been  agreed,    that  if  an  executor  become  Saik.  36, 
non  compos i  the  fpiritual  court  may,  on  accouut  of  this  natural  ^''  '• 
difability,  commit  adminiftration  to  iinother. 

€.  Who,  in  refptc^  of  their  Fortune  and  Circumftances,  may 
be  Executors  j  and  therein  of  obliging  an  Executor  to  give 
Security. 

It  feems  to  be  now  agreed,  that  the  fpiritual  court  cannot  re-  Sa'k.  56. 
fufe  to  grant  the  probate  of  a  will  to  a  perfon  appointed  exe-  PJ'  '•  ^^9* 
cutor,  on  account  of  his  poverty  or  infolvency  ;  for,  as  he  is  but  ea„h!  457. 
a   truftee  for  the   deceafed,    and    fuch   a  perfon  as  the  teftator  Siiow. 293. 
thought  proper  to  appoint  for  that  oilice,  without  any  previous  ^t"  ^^*>™' 
qualification,  the  rcfufing  to  admit  him  executor  would  be  at- 
tended with  thefe  inconveniencies:    i/?.  That  though  he  has  a 
temporal  intereft,  yet  he  cannot  fue  for  the  debts  of  the  teilator 
before  probate,  which  may  be  a  confiderable  detriment  to  the 
teftator's  eftate,  and  confequently  to  creditors  and  legatees.    2^/)', 
That  whilft  this  affair  is  in  controverfy,  there  will  be  neither  ex- 
ecutor nor  adminiilrator  againft  whom  an  action  may  be  brought 
to  recover  debts  or  legacies.     I^'lyt  That  if  adminiftration  ihould 
be  granted  to  another,  it  v/ould  be  a  good  plea  at  law  to  an  ac- 
tion brought  by  fuch  a  one,  that  there  was  a  will  and  an  executor 
appointed. 

Therefore,  where  to  a  mandamus  to  the  judge  of  the  preroga-  Carth.4.57. 
tive  court,  to  grant  the  probate  of  a  will  to  a  perfon  named  exc-  si-Richfrd' 
cutor  therein,  the  ordinary  returned,  that  he  was  an  abfconding  Raines, 
perfon  and  infolvent,  and  that  he  refufed  to  give  caution  to  pay  Sail;.  299. 
legacies  bequeathed  to  fome  of  the  teftator's  infant  relations;  a  f"  j  ^^Tt 
peremptory  7«^W;7w«j- was  granted  j  for  the  ordinary  has  no  au-  there  hd 
thority  to  interpofe  and  demand  caution  of  the  executor,  when  been  no 
the  teftator  himfelf  required  none.    ^  ^^^  p^^^i^^  ^f  ^12'™. 

So,  where  after  probate  of  the  will  the  executor  became  a  Show.  293. 
bankrupt,  and  there  being  a  fuit  commenced  in  the  ecclefiaftical  ^j-j'ig^"s^)jj, 
court  to  revoke  the  probate,  and  grant  adminiftration  to  another,  36.  pi.  1.  * 
the  court  of  King's  Bench  granted  a  prohibition.  s.  C.  Skin.  299. 

But  an  executor  is  confidered  but  as  a  bare  truftee  in  equity  :  Carth.  458. 
fo,  if  he  be  infolvent,  the  court  of  {a)  Chancery  will  oblige  him,  ^]'j"^h?rt* 
as  they  will  any  other  truftee,  to  give  fecurity  before  he  enters  curirg  the 

upon  the  truft.  the  litiga- 

tion oi  a  wH 
is  the  fpiritual  court,  the  court  of  Chancery,  on  fiiggeftion  that  the  perfon  who  claimed  aa  executor 

B  A  under 
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under  the  will  was  infolvent,  ordered  that  the  debtors  to  the  deceafed's  eftatc  Ihould  forbeu  to  pay  any 
money  till  the  matter  was  fettled  in  the  fpiritual  court.     Chan.  Ca.  75. 

Chan.  Ca.         As  where  the  teftator  bequeathed  a  legacy  to  J.  5.,  payable  at 
*^^'  the  age  of  twenty-one  years  ;  on  a  bill,  fuggefting  that  the  ex- 

ecutor wafted  the  eftate,  and  praying  that  he  might  give  fecurity 
to  pay  the  legacy  when  due,  it  was  decreed  accordingly. 
aVern.  249.       So,  where  the  teftator  bequeathed  a  legacy  to  his  child,  an  in- 
Rous  and      fant,  payable  at  the  age  of  twenty-three,  and  made  hid  wife  exe- 
cutrix and  refiduary  legatee,  and  fhe  married  a  fecond  hufband 
and  died,  and  he  took  out  adminiftration  de  bonis  non  with  the 
will  annexed,  (his  wife  being  refiduary  legatee) ;  upon  a  fuggef- 
tion  of  infolvency,  the  court  decreed  him  to  give  fecurity  to  pay 
the  legacy  when  it  fhould  become  payable. 
Utterfon  v.        [The  court  of  Chancery  too  will  reftrain  an  infolvent  executor, 
Mair,  4  Br.  ^^^  appoint  a  receiver,  who  may  bring  adtions  in  the  name  of 
aVez!jun?   the  executor  for  the  recovery  of  the  teftator's  effeds.     In  like 
95.  manner,  it  will  reftrain  the  aftignees  of  a  bankrupt  executor  from 

paying  over  the  fund  to  him,   and  this,   upon  petition  in  the 
bankruptcy,  from  the  peculiar  authority  it  hath  over  them,  j 

7.  Of  making  Infants  Executors. 

Godoifh.  An  infant  may  be  appointed  executor,  but  he  cannot  admlnifter 

103.    Off.    tiji  jje  jg  of  the  age  of  Seventeen,  (a)  during  which  time  adniini- 
2o3  *  *       ftration  is  to  be  granted  to  fome  friend  of  his. 

(a)  For  this  -vide  fcfica  letter  (B). 

Codolph.  So,  a  child  in  ventre  fa  mere  may  be  appointed,  and  if  the 

102.  Off.  mother  is  delivered  of  two  or  more  children  at  the  birth,  they 

2,,.''^*^'  fliall  be  all  executors. 

Off.  of  As  to  afVs  done  by  an  infant  in  execution  of  the  office  of  an 

Exec.  213,  executor^  it  feems  agreed,  that  regularly  all  adls  done  by  him  in 

dolp'h.  103.  ^^'^^^  refpe!^:,  before  the  age  of  feventeen,  are  not  binding,  as  if 

(^)  That  an  he  {^b)  fells  the  teftator's  goods,  (<:)  aflents  to  a  legacy,  [d]  re- 

infant  exe-  ceivcs  dcbts  duc  to  the  teftator,  ksfc, 

cutor  before 

the  age  of  feventeen  cannot  fell  a  leafe  for  years,  which  he  has  in  right  of  the  teftator,  with  an  intent 
to  pay  the  debts  of  the  teftator,  and  difcharge  the  debts  of  the  infant  himfelf  Roll.  Abr.  730— But 
in  Cro.  Eliz.  254.  it  is  holden,  that  an  infant  executor,  at  the  age  of  thirteen,  or  other  perlon  by  his 
order,  may  fell  goods  to  pay  debts.— And  though  fold  for  lefb  than  worth,  yet  the  fale  is  good.  3  Leon. 
145.  &f  Tjide  Keilw.  51.  a,  {c)  That  an  inUnt  executor  cannot  affent  to  a  legacy  unlcfs  he  hath 
alitti  to  pay  debts.   Chan.  Ca.  237.       {d)  Efpecially  before  the  age  of  fourteen.    Off.  of  Ex.  217. 

Off.  of  But  all  things  that  an  infant  executor  doth  after  he  attains  the 

^*r'r'^'  '^S^  °^  feventeen,  though  before  the  age  of  twenty-one,  if  done 

Car.  400.'  according  to  the  office  and  duty  of  an  executor,  will  hold  good 

Jon.  400.  and  fliall  bind  him,  as  paying  debts,  fuing  for  and  recovering 

Moor,  s  52.  jebts,  felling  the  teftator's  goods,  ^c. 

5  Co.  27.     Mocr,  146. 

5  Co.  27.  But  if  an  infant  executor,  after  the  age  of  feventeen,   but 

Riiffei's  before  the  age  of  twenty-one,  gives  an  acquittance  or  releafe  for 
Lit.'i72.  a.    a  debt  or  duty  owing  to  the  teftator,  fuch  a  releafe,  without  an 

actual 
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a£lual  payment  to  the  infant,  Is  {a)  void  ;  for  if  this  fiiould  be  S.P.  OfF. 

conftrued  good,  it  would  be  taking  away  the  privilege  which  the  °^^^^^* 

law  allows  infants  to  avoid  their  a£ls,  when  they  are  apparently  Hence  i't  is 

to  their  difadvantage  ;  and  this,  which  is  in  prejudice  both  to  the  faid,  thac 

infant  and  to  the  eftate  of  the  teftator,  cannot  be  faid  to  be  done  ^^°^s^  an 

according  to  his  office  as  an  executor.  adminifteT 

at  feventeen,  yet  he  cannot  commit  a  de^ajla-vit  till  he  is  twenty-one.  Vern.  318. — And  the  author  of 
the  Off.  of  Execi  213-14..  inclines  to  think,  that  an  infant's  allent  to  a  legacy,  though  after  the  age 
of  feventeen,  is  not  good,  efpecially  if  it  may  fubjeft  him  to  a  de-vajla-v'it,  as  it  may  do  i^hen  there  are 
not  alTets  fufficient  to  pay  debts,  [a)  So,  if  a  bend  be  forfeited,  and  the  infant  executor,  receive  only 
the  principal  fum  without  the  penalty,  and  give  a  general  rcleafe  of  all  the  debt,  this  releal'e  at  law  is  no 

bar  of  the  penalty.     Cro.  Car.  4.90.      Knivcton  and  Latham. [The  court  of  Chancery  will  not 

dirsft  money  to  be  paid  to  an  infant  executor,  though  above  the  age  of  feventeen;  but  will  refer  it  to  a 
inafter  to  inquire  whether  there  are  any  debts  or  legacies,  2nd  to  confider  of  a  maintenance.  (Rampart 
V.  Campart,   3  Br.  Ch.  Rep.  195] 

If  an  Infant  executor  fues  or  is  fued,  he  muft:  regularly  appear  But  fortliis 
by  his  guardian,  and  not  by  attorney,  for  by  law  he  is  diliibled  ^<^f  tit. /«. 
to  make  an   attorney  j  for  if  he  fufFers  by  the  neglect  or  falfe  '^e,3nd 
pleading  of  his  attorney,  he  has  no  remedy  againft  liim.  where  he 

may  appear 
by  attorney,  being  joined  with.others,  who  are  of  full  age,  vide  Cro.  Eliz.  541.    Poph.  1 30.    Cro.  Jac. 
441.    Mod.  47.  298.     jBulrt.  180.     Vent.  102.    Sid.  449.    Lev.  299.    2Saund.2ia.     Yelv.  130. 
JLev.  iSi.    Cro.  Eliz.  373.    Carth.  122.  Salk.  205.  pi.  i.    4  Mod.  7. 

8.  Of  a  Feme  Covert  Executrix, 

A  feme  covert  may  be  appointed  executrix,  and  In  the  fpirl-  off.  of 
tual  courts  (he  is  confidered  as  a  feme  fole,  capable  of  fuing  and  ?,*"•  ^°i* 
being  fued  without  her  hufband  ;  and  therefore  it  feems,  that  ac-  j  °o°^  * 
cbrding  to  their  law  fhe  may  take  upon  her  the  probate  of  the 
will  without  the  aflent  of  the  hufband,  who  hath  no  right  to  in- 
terpofe  or  meddle  in.  the  affair. 

15ut  by  our  law,  hufband  and  wife  are  confidered  but  as  one  Keiiw.  ns. 
pcrfon,  and  as  having  one  mind,  which  is  placed  in  the  huf-  ^-  "7- 
band,  as  moft  capable  to  rule  and  govern  the  affairs  of  the  fa-  -^^^^^  ^^,^ 
mily,  and  therefore  the  wife  can  do  no  a£l,  which  may  preju-  [  Oj)  if, 
dice  the  hufband,  w^ithout  his  confent  and  concurrence:  hence  [j^^j^^T'^. 
the  hulband  mull  be  joined  {b)  in  all  adlions  by  or  againft  his  be  abroad, 
wife;  and  confequently  a  wife  cannot,  by  our  law,  take  upon  the  court  of 
her  the  office  of  executorffiip,  without  the  confent  of  her  huf-  ^l^f""/*'. 

,  •r'  will  reitiam 

band.  the  execu- 

trix from  getting  in  the  affets  of  her  teftator,  and  appoint  a  receiver  for  that  purpofe,  with  power  t» 
commence  fuits  for  the  recovery  of  debts  due  to  the  teftator's  eftate,     Taylor  v.  Allen,  2  Atk.  21 3.  j 

Therefore,  It  feems,  that  If  a  wife,  who  is  made  executrix.  Is  Off.  of 
cited  in  the  fpiritual  court  to  take  upon  her  the  executorfliip,  and  E"<='  ^°3« 
the  hulband  appears  and  refufes  his  confent  thereto,  if  after- 
wards they  proceed  to  compel  her,  a  prohibition  will  be  granted. 

Alfo,  a  wife  cannot,  againft  her  confent,  though  her  hufband  is  Godolph. 
wilHng,  be  compelled  to  take  upon  her  an  executorfliip  ;  but  if  the  ^o9>  J'o. 
huflDand  adminifters,  (he  will  be  bound  by  it  during  the  coverture. 

So,  if  a  wife  adminifters,   though  againft  the  confent  of  the  Godolph. 
huft)and,  and  an  adion  is  brought  againft  them,  they  are  eftop-  "°' 
ped  to  fay,  that  the  wife  was  not  executrix. 

So, 


Bro.  Exe-  So,  if  a  feme  fole  be  made  executrix,  and  {he  marries  before 
cutor.  f^Q  intermeddles  with  the  eftate,  and  her  hufband  adminiders  i 

iio.^^  *      this  is  fuch  an  acceptance  as  will  bind  her,  and  (he  can  never 

afterwards  refufe  it. 
Off.  of  It  is  faid,  that  a  feme  covert  executrix  may,  without  the  con- 

^*^b'  ►  h^"  ^^^^  °^  ^^^  hufband,  make  a  will,  and  appoint  an  (a)  executor 
farthehuf^  as  for  thofc  things  which  (he  hath  as  executrix,  for  fhe  has  them 

barrel's  con.     ;;;  auter  droits 

fent  is  ne- 

celTary  to  make  the  will  of  ?.  feme  covert  good,  lide  tit.  Dcvijesy  letter  (A),     {a)  May  make  her  huf. 

band  luch  executor.     Godolph.  no. 

9.  Of  making  Creditors  Executors. 

isH  4.  21.  A  debtor  may  make  his  creditor  executor,  and  in  fuch  cafe  the 
Plow.  i|5.  executor  may  retain  fo  much  of  the  teftator's  aflets,  as  will  fatisfy 
Off."  of"*  him.felf :  but  this  muft  be  underflood  where  the  debt  is  in  an 
Exec.  3 J.  equal  degree  {b)  w^ith  thofe  of  the  other  creditors  ;  for  if  he  be 
Godolph.  2  fimple  contract  creditor,  he  cannot  retain  againfl  a  creditor  by 
silk.  304.     fpecialty,  or  any  other  of  a  fuperior  nature. 

Godb.  216.  Hob.  ic.  Cro.  Car.  372.  Jon.  345.  Keilw.  59.  [(A)  Sir  William  Blackftone  founds 
the  executor's  right  of  retaining  upon  this;  that  he  cannot,  without  an  apparent  abfurdity,  commence  a 
I'uit  againft  himfelf  as  reprefentative  of  the  deceafed,  to  recover  that  which  is  due  to  him  in  his  own 
private  capacity.  3  Bi.  Com.  18.  But  one  executor  fhall  not  be  allowed  to  retain  his  own  debt,  in  pre- 
judice to  that  of  his  co-executor  in  equal  degree;  but  both  debts  lliall  be  difcharged  in  proportion. 
Vin.  Abr.  tit.  Executors  (D  2).] 

Godolph.  So,  if  adminlliLration  be  (<r)  granted  to  a  creditor,  he  may  re- 

"5;  Off.  tail-,  fQ  niuch  of  the  inteftate's  aflets,  as  will  fatisfy  himfelf  j  but 
{c)  But  an'  *J^is  alfo  muft  be  underflood  as  to  creditors  in  equal  degree. 

an  executor  de  jon  icrt,  who  is  a  creditor,  cannot  retain,  becaufe  this  would  be  ?llowing  him  to  take 
advantage  of  his  O'.vn  wrong.  5  Co.  30.  Caulter's  cafe.  [2  Bl.  Comm.  511.  Yet  if  he  af'terw.irds 
takes  out  adminiftration,  he  may  fliew  it,  and  then  retain,  2  Ventr.  180. ;  though  the  adminlltration  be 
granted  pendente  Ii:c.     Stil.  337.     Andr.  328.  j 

Roll.  Abr.         Alfo,  fuch   an  adminiftrator,  who  is  a  creditor  by  fpecialty, 
54^-  y^^by  j^j^y  Ijrjng  an  ailion  of  debt  againft  one  who  polTefTes  himfelf  of 
Stile,  384!     *^^^  inteitate's  goods  as  executor  de  fon  tort,  with  an  averment, 
that  none  of  the  goods  came  to  his  hands  to  fatisfy  the  debt  j  for 
though  he  may  bring  trover  or  trefpafs  againft  him  as  adminiftra- 
tor, yet  as  againft  a  ftranger  he  is  not  deprived  of  this  other  re- 
medy ;  for  the  reafcn  why  the  debtor's  making  the  creditor  exe- 
cutor, or  his  taking  cut  adminiftration,  is  faid  to  fufpcnd  or  ex-. 
tinguifti  the  action,  is  on  fuppofition  of  aflets. 
Saik.  304.         So,   if  there  are   no   aflets,  he  may  fue  the  [d)  heir  of  the 
Roll.  Abr.    obligor,  where  the  heir  is  bound. 
540-  . 

{d)  So,  if  a  creditor  is  made  executor  with  othsrs,  he  may  fue  the  others,  efpecially  If  he  hath  not  ad« 
miniftered.     Off.  of  Exec.  32.     Godclph.  125.  £f -z/y^  Cro.  Car.  372.     Jon.  345. 

3  Keb.  Rep.       So,  if  A.  and  B.  be  joIntly^  and  feverally  bound  to  C,  and  A^ 

^^^-  makes  C.  his  executor,  (or  as  the  cafe  was,)  makes  D.  his  exe- 

Cock  and      ccutor,  who,  makes  C.  his  executor;  in  this  cafe,  if  C  has  not 

Crofs.  received  fatisfaclion  of  the  aflets  of  A.,  he   may  fue  B.;    for, 

being  jointly  and  feverally  bound,  he  may  fue  which  of  them  he 

pleafes,  and  though  debt  be  one,  yet  obligations  are  feveral,  and  no 

aflets  appear  of  the  value  of  the  debt  to  retain,  and  there  might 

be  a  judgment  againft  which  he  could  not  retain. 

[The 
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[The  bare  appointment  of  a  creditor  to  be  eicecutoi',  if  he  re-  Rawimfon 
fufe  to  adl,  will  not  extinguifh  his  legal  remedy  for  the  recovery  ^"  ^'''"'^^'' 
of  his  debt.]  Kep-ssy. 

lo.  Of  making  Debtors  Executors. 

It  Is  laid  down  as  a  general  rule,  that  if  a  creditor  makes  his  Roll.  Abr. 
debtor  executor  it  is  an  (a)  extinguifhment  of  the  debt,  for  he  92'C-ii-    - 
cannot  fue  himfeif.  Needb^m-r 

cafe.    Off.  of  Exec.  30.    Godolph.  113.     (a)  For  being  a  perfonal  aftion,  and  once  fufperded,  it  can-. 

not  be  revived  again.     Hob.  10. But  though  it  is  a  d.fcharge  of  the  adlion,  yet  the  debt  is  afiets, 

and  the  making  him  executor  does  not  amount  to  a  legacy,  but  to  payment  and  a  relcafe.     Silk.  306. 
fcr  Holt,  Ch.  Juft. 

But  if  a  perfon  dies  inteftate,  and  the  ordinary  commits  admi-  5  Co.  i-5. 
niftration  to  a  debtor,   the  debt  is  not  thereby  (<^)  extinguiflied,  ^^^'  35><»- 
for  he  comes  into  the  adminiftration  by  the  a£l  of  law,  whereas  e^Vc.  31. 
the  other  is  the  act  of  the  party.  (^-j  And 

theiefore  if 
an  obligor  adminlfters  to  the  obligee,  and  makes  his  executor,  and  dies,  the  cieditor  of  the  obligee  may 
well  bring  an  adlion  againll  him.     Sid.  79. 

If  the  debtee  makes  the  debtor  and  another  co-executors,  and  8  E.  4.  3. 

one  of  them   makes  his  executor,   and  dies,    the  fuvviving  co-  p°^'^'^7* 

executor  fhall  not  have  an  adion   to  recover  the  debt  againft  Leon!  320.' 

the  executor  of  the  debtor,  becaufe  the  debt  was  once  extindi ;  (<:)if  theob- 

for  it  could  not  be  brought  but  in  the  nam.es  of  both  the  co-exe-  ''?^^  makes 

cutors,  notwithflanding  (^)  one  alone  adminiftered  j  and  it  could  ar.dcth'ers' 

not  be  brought  in  both  their  names,  becaufe  the  debtor  could  not  hisexecu- 

fue  himfeif.  '?;^  """^  '^'' 

obligor  re- 
fufes,  but  the  others  adminifter,  and  the  obligor  dies  firft,  yet  the  debt  is  releafci  ;  for  the  obligor,  not- 
withftanding  tl.e  refufaj,  might  have  come  in  and  adminidered,  and' the  prooate  by  the  others  was  for 
his  benefit.     Salk.  308.  fer  Holt. 

So,  where  ^.  being  bound  in  an  obligation  to  B.y  B.  makes  Salk.  259. 
A.  his  executor,  who  adminifters  feverai  of  the  goods,  but  dies  ^h  '7^' 
before  probate  of  the  will,  and  adminiftration  to  B.  being  grante^  3,,^  vvank- 
to  J.  S,y  he  brought  his  adlion  againft  the  heir  of  A.y  but  it  was  ford. 
holden,  that  tlie  debt  was  releafed  in  this  cafe,  thought,  never 
proved  the  will ;  for  by  adminiftering  as  executor  he  was  comi- 
plete  executor  for  this  and  feverai  other  purpofes. 

But  all  thefe  cafes  of  extinguifliment  by  making  debtors  exe-  Cro.  Car. 
cutors,  muft  be  underftood  where  there  are  aflets  fuff.cient  to  dif-  373-    ^^' 
charge  and  fatisfy  the  teftator's  debts  and  legacies.  2BI.  Comm.  511-12! 

Therefore,  where  a  debtor  and  another  were  m.ade  executors  Yeiv.  160. 
by  the  debtee,  who  by  his  will  appointed,  that  out  of  the  debt  ^'"'^-  ^"'^ 
due  to  him  they  ihould  pay  a  certain  legacy,  it  was  adjudgea, 
that  as  to  that  legatee  this  debt  was  not  extin6l,  but  that  it  re- 
mained aflets  to  pay  legacies  as  well  as  debts ;  and  this  being  a 
legacy,  and  properly  recoverable  hi  the  fpiritual  court,  the  court 
of  B.  R.  refufed  to  grant  a  prohibition  to  a  fuit  for  it  there,  and 
the  rather  in  this  cafe,  becaufe  it  was  exprefsly  devifed  to  be  paid 
out  of  the  debt. 
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Seiwin  and  So,  in  a  late  cafe,  where  the  teftator  devifed  feveral  legacies, 
^'■°*"'  ^^"  and  amongft  the  reft  gave  confiderable  legacies  to  his  two  ex- 
affirmed  in  ecutors,  to  whom  alfo  he  devifed  the  furplus  of  his  eftate  ;  and 
theHoufe  there  being  a  debt  of  3000/.  due  by  bond  to  the  teftator  from 
"^  m'^'*\  one  of  the  executors,  he  infifted,  that,  there  being  fufEcient  aflets 
3734.  Caf.  to  fatisfy  all  the  legacies,  this  3000/.  flaould  not  be  brought  into 
Temp.Taib.  the  furplus  of  the  teftator's  eftate,  but  that  the  fame  was  extin- 
»4o.  s.  C.  guifl^ed  for  his  benefit  by  his  being  made  co-executor ;  and  that 
though  the  furplus  of  the  eftate  was  devifed  to  them  both,  yet 
that  this  debt  could  not  be  taken  to  be  part  of  that  furplus,  being 
(a)  Chan,  before  extinguiftiedj  it  was  decreed,  that  the  3000/.  (a)  fliould 
Ca.  292.  ijg  taken  as  part  of  the  furplus  of  the  teftator's  perfonal  eftate, 
erccd.  '^"'^  ^o^h  executors  equally  entitled  to  the  fame  ;  for  though  in 

fome  books  the  teftator's  making  a  debtor  executor  is  faid  to  be 
an  extinguifliment  of  tlie  debt,  becaufe  an  executor  cannot  fue 
hinifelf;  yet  it  was  never  doubted,  but  that  fuch  a  debt  remained 
alfets  to  fatisfy  creditors,  and  was  alfo  refolved  to  be  aflets  to 
fatisfy  legacies  •,  and  this  devife  of  the  furplus  and  refidue  of  the 
teftator's  eftate  heing  as  much  a  legacy,  and  as  well  recoverable 
in  the  fpiritual  court,  as  any  particular  legacy,  it  was  but  fitting, 
that,  fince  the  courts  of  equity  claim  now  a  concurrent  jurifdic- 
tion  with  the  ecclefiaftical  courts  in  matters  of  this  nature,  there 
ihould  be  the  fame  meafure  of  juftice  in  both  thefe  courts. 
Carey  r.  [^A  teftator  gave  legacies  to  his  brother  and  nephew,  who  were 

^B°'^cr'     indebted  to  him  in  different  fiims,  and  made  no  difpofition  of 
Rep.  110.     the  refidue.     Lord  Thurloiu  faid,  he  thought  it  had  been  a  fettled 
point  in  the  court  of  Chancery,    that  the  appointment  of  the 
debtor  executor,  was  no  more  than  parting  with  the  a6lion ;  and 
declared  it  a  truft  for  the  next  of  kin.] 
11H.4. 83.       If  the  debtee  make  the  executrix  of  the  debtor  his  executrix, 
Cro.  Car.      ^^^  jjg^  jj^jg  jg  ^^  extinguifhmeut  of  the  debt,  becaufe  the  exe- 
jon.  345.      cutrix  is  entitled  to  the  fame,  not  in  her  {b)  own  right,  but  in 
{h)  But  if    the  right  of  another. 

the  obligee 

takes  the  obligor  to  hufband  j  this  is  an  extinguifliment  of  the  debt,  becaufe  it  would  be  a  vain  thing 
for  the  hufband  to  pay  the  wife  money  in  her  own  right.  Cot  Lit.  264.  Salk.  306. But  if  the  ex- 
ecutrix of  the  obligee  takes  the  obligor  to  hufband,  this  is  no  extlnguifhment  of  the  debt,  for  he  may 
pay  money  to  her  as  executrix ;  becaufe,  if  /he  lays  the  money  fo  paid  to  her  by  itfelf,  the  adminiflrator 
de  honii  non  of  her  teftator  (if  /he  dies  inteftate)  fhall  have  that  money  as  well  as  any  other  goods  that 
were  her  teftator's.     Leon.  320.     Moor,  236.     Salk.  306. 

aMod.315.       Under  this  head  of  making  debtors  executors,  it  may  be  pro- 

joanBaiiies  pg^  jq  obfcrve,  that  if  a  debtor  be  in  execution,  and  the  plaintiff 

12  Mod.  9.    di^)   t>y  which  the   right  of  adminiftration  defcends  upon  the 

aoj.  debtor  j  in  this  cafe  he  cannot  be  difcharged  upon  a  habeas  corpus, 

becaufe  tioti  confiat  de  perfond ;  neither  can  he  give  a  warrant  of 

attorney  to  acknowledge  fatisfa£l:ion ;  and  therefore  it  feems  moft 

advifable  to  renounce  the  adminiftration,  and  get  it  granted  to 

another,  and  then  he  may  be  difcharged  by  a  letter  of  attorney 

from  fuch  adminiftraior. 
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(B)  Of  the  different  Kinds  of  Executors  and  Ad- 
miniftrators :  And  herein, 

t.  Of  an  Admlniftrator  durante  mlnorltate  of  an  Infant  Executor 
or  Adminiitrator. 


I .   Who  may  he  fuch  an  Admlnijlratiir. 


I 


F  one  makes  an  infant  his  executor,  or  dlesinteftate,  and  the  Godolph. 

,  Tight  of  adminiftration  devolves  upon  an  infant,  in  thefe  cafe?,  'o^- 

the  ordinary  is  to  grant  adminiftration  during  the  minority  of  the  rp  "j.*'* 

infant,  /".  e.  in  the  fiifl  cafe,  till  he  arrives  a:  the  age  of  feven-  Thomas/ 

teen,  when  by  the  civil  law  he  may  be  executor,  and  in  the  ^  ^*'^-  39« 

latter  till  he  arrives  at  the  age  of  twenty-one,  when  only  he  is  667.*  s^c"' 

fit  to  be  a  truftee,  becaufe  an  infant  cannot,  before  his  full  age,  Id.  358. 

by  the  common  law,  give  bond  to  adminiller  faithfully.  ^-  ^-  <=''«'!• 

110.  S.  C.    Id.  159.  s.  P.J 

And  as  fuch  an  adminiftrator  is  but  in  nature  of  a  curator  for  Gmdifoa 

the  infant  in  civil  law,  and  has  no  intercft  or  benefit  in  the  tef-  v.  Dover, 

tator's  or  intellate's  eftate,  but  in  right  of  the  infant;  it  has  been  tj!^^^^^^^* 

always  holden  difcretionary  in  the  ordinary  to  whom  to  grant  it,  250. 

and  therefore  it  hath  been  frequently  [a)  adjudged,  that  he  is  not  Vent. 219. 

obliged  within  the  Itatute  21  H.  S.  c.  5.  to  grant  it  to  the  next  of  'i^^'^^ 
kin  either  of  the  deceafed,  or  the  infant. 

\i  A.  makes  B.  his  executor,  and  B.  makes  C  an  infant  cxe-  Cro.ElIr. 

cutor,  and  letters  of  adminiftration  are  granted  to  J.  5.  during  ^n*  Liw- 

the  minority  of  C,  J.  S.  cannot  bring  an  aclion  againft  a  debtor  f"  *" ° 
of  the  firft  teftator  by  virtue  of  this  adminiftration,  nor  hath  he 
authority  to  meddle  with  his  goods. 

If  an  infant,  and  one  of  full  age,  are  made  executors,  he  who  2  Lev.  239, 

is  of  full  age  may  take  out  adminiftration  durante  vvmritate  of  the  -'^°- 
infant,  and  may  declare  his  executor  or  adminiftrator  durante  ini- 
noritatey  and  there  is  no  abfurdity  in  this  cafe,  that  there  fhould 
be  an  executor  and  adminiftrator  to  the  fame  party,  and  this  is 
only  to  enable  him  to  fue  alone. 

fin  fuits  by  executors,  fome  of  whom  are  under  age,  they  muft  Smith  v. 

all  join,  and  may  ftie  by  attorney ;  but  in  fuits  againji  them,  the  Smirh, 

~    c  »  o^  Yelv.  i",o. 

intants  cannot  appear  by  attorney.  Foxwith  v. 

Tjemain,  2  Saund.212.     i  Mod.  47.  72.  296.  S.  C.    T  Sid.  449.  S.  C.    i  Lev.  399.  S.  C .    i  Veiitr. 
102.  S.  C.     Raym.  19S.  S.  C.     Frefcobaldi  v.  Kioafton,  2  btr.  723.] 

2.  What  AEls  he  may  do. 

It  feems  to  be  agreed,  that  though  an  adminiftrator  durante  Roll.  Abr. 
tnincritate  hath  but  a  limited  and  fpecial  property  in  the  eftate  of  9^^^^ 
the  deceafed,  yet  he  may  do  all  a£ls  w^hich  are  incumbent  on  an  ^  co?29.^' 
executor,  and  which   are  for  the  advantage  of  the  infant  and  Cio.  Eii«. 
cftare  of  the  deceafed  j  and  therefore  he  may  fell  bona  peritura^  as  7i8.  Codb. 
s  bailiff  may,  fuch  as  fat  cattle,  grain,  or  any  thing  elfe  which 

10  '  may 
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{a)  But  mav  be  the  worfe  for  keeping  :  fo,  he  may  [a)  aflent  to  a  legacy, 
not  uniefs      g^^  ^^^^„  ^ug  ^nd  be  fued. 

there  are  ■^ 

afiets  to  pay  debts.     5  Co.  29.  a. 

5  Co.  29.  Bat  he  cannot  do  any  thing  to  the  prejudice  of  the  infant ;  and 

^*  ^'  therefore  he  cannot  fell  the  goods  of  the  deceafed  any  farther  than 
PriiKe's^^*  they  are  neceflary  for  payment  of  the  debts,  nor  can  he  other- 
cafe.  Cro.  v/ife  fell  a  term  for  years  during  the  minority  of  the  infant,  for 
^^&'^^^\  the  words  of  his  authority  are,  adviintjlrationem  ommum  ^  fmgu- 
-Leon'.zyS.  loru7n  bofiorum  ad  opuSy  commodum  isf  utilitatem  execntoris  durante 
S.  C.  &  Jua  mtnori  atate^   ^  non  aliter  nee  alio  modo  committimusy  ^c. 

•vide  6  Co. 

67.  b.  in  Sir  Moy]  Finch's  cafe,  a  diverfity  talten,  where  adminiftiation  Is  granted  durante  minori  atate 
executorh,  in  (uch  fpeciai  manner  as  this  cafe  of  Prince's  is  j  and  when  fuch  adminiftration  is  granted  in 
z  general  manner  ;  for  in  tiie  firlt  cafe  fuch  adminiftrator  cannot  make  leafes  of  any  term  veiled  in  the 
executor,  but  in  the  other  cafe  he  may,  and  they  fhall  be  good  till  the  executor  attain  the  age  of 
feventeen,  and  until  he  enter. 

Roll.  Abr,         If  adminiftration  durante  itiinoritate  be  granted  to  A.,  and  after- 

910,911.      vvards  repealed  and  granted  to  B.y  who  obliges-^,  to  account  to 

him,  and  afterwards  gives  him  a  releafe  ;  this  releafe  will  not 

bind  the  infant,  for  this  does  not  appear  to  be  for  the  benefit  or 

advantage  of  the  infant. 

Latch.  267.       If  an   adminiftrator  durante  mtnoritate  waftes  the  aflets,    the 

And.  34.      inore  proper  way  to  charge  him  is  by  a£lion  on  the  cafe  by  the 

Sid.  jy,  '    infant  when  he  comes  of  age  :  alfo,  by  fome  opinions  he  may 

6  Co.  iS.  b.  bring  detinue  againft  him  for  thofe  goods  which  he  ftill  continues 

in  his  poiTeffion,  or  he  may  oblige  him  to  account  in  the  fpiritual 
court,  but  cannot  bring  a  writ  of  account  againft  him  at  law  5 
neither  is  he  chargeable  in  any  a£lion  at  the  fuit  of  a  creditor, 
after  the  infant  comes  of  age ;  but  fuch  creditor  may  fue  the  in- 
fant, who  has  his  remedy  againft  the  adminiftrator. 
Hob.  250.         If  an  adminiftratrix  durante  mtnori  atate  of  her  infant  daughter 
^""^^^'1     executrix, -gives  feveral  bonds  to  the  teftator's  creditors  for  their 
hxit a ouJre   debts,  and  takes  a  fecond  hufliand,  the  hufband  may  retain, .as 
is  addej,       his  own,  fo  much  of  the  goods  of  the  teftator  as  amounted  to  the 
How  the       value  of  the  debts  paid  and  undertaken  by  the  wife. 

c.le  would  ^  ■' 

be  if  the  wife  died,  by  which  the  hulband  v/ould  be  no  longer  chargeable ;  &  t-lde  Raym.  4.84, 

Comb.  465.       So,  if  an  aftion  be  brought  againft  a  fpecial  adminiftrator, 
^Uolt^^il''    ^"^^  '■"^  adminiftration  determine  pending  the  aftion,  he  otight 
Carth.  43Z.  to  retain  aflets  to  fatisty  the  debt  which  is  attached  on  him  by 
Ld.  Raym.    the  attion. 
265. 

3,  At  what  Time  the  Authority  of  an  Adminijlraior  durante  mi- 
noritate  determines. 

5  Co.  29.  It  has  been  already  obferved,  that  there  is  an  eftabliftied  dif- 

Hob.  2<;i.  ference,  where  adminiftration  is  granted  to  one  as  euardian  to  an 
60Z.  Cro.  infant,  who  hath  a  right  to  adminifter,  but  is  incapable  to  take 
Car.  516.  it  by  reafon  of  his  riiinority,  and  where  an  adminiftration  is 
Comb''^c!  granted  during  the  minority  of  an  infant  executor ;  that  in  the. 
Sa!k.  39.'     laft  cafe  the  adminiftration  determines  as  foon  as  the  executor  at- 

A  tains 
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tains  the  age  of  fevenreen  years ;  but  in  the  other  cafe  it  contl-  pi.  i.  Ld. 

nues  till  the  infant  attains  his  full  age.  Raym.  33g. 

667,     Corny.  Rep.  iia.  159. 

Alfo,  It  feems  agreed,  that,  if  admlmftratlon  be  granted  during 
the  minority  of  feveral  infants,  it  determines  upon  the  coming  of 
age  of  any  one  of  them  ;  and  it  is  laid  {a)  down  by  my  Lord  (a)  In 
Coke,  that  adminiftration  granted  during  the  minority  of  an  in-  P^'^^'s 
lant  executrix  ceales  upon  her  marriage.  an. 

But  as  this  matter  was  fully  debated  in  a  late  cafe,  I  (hall  here 
infert  fo  much  thereof  as  relates  to  this  point. 

One  made  his  will,   and  thereby,  after  feveral  fpecifick  and  Jones  r. 
pecuniary  legacies,  gave  and  devifed  the  refidue  and  remainder  of  ^°'^'^  ^^"^' 
his  perfonal  eftate  to  his  four  nieces,  and  made  J.  S.  his  exe-  ^l.^^  ^Lord 
cutor,  and  died.     The  executor  proved  the  will,  and  afterwards  Chancellor, 
died  Inteftate  ;  and  thereupon  adminiftration  de  bonis  notu  ^  cum  ^^^-'^edby 

.  /7  ,  1  1  1    •       •  A-    1       •  ,  .         .         Lord  Ch.  f. 

UJiamento  annexoy  was  granted  to  the  planitiir  during  the  minority  Raymond, 
of  the  four  nieces.  The  refiduary  legatee,  one  of  the  nieces,  °»i  p'"5  .ind 
married  a  perfon  who  was  of  full  age  ;  but  fiie  herfelf  was  an  '^^5'"^^^^"' 
infant  under  the  age  of  twenty-one  years,  though  above  feven-  79.  s.'c! 
teen  ;  and  Sir  Hefiry  Johnfon^  in  the  year  1 696,  having  given 
the  teftator  a  promiflbry  note  for  the  payment  of  800/.  and  up- 
wards, by  his  will  in  17 19,  gave  and  devifed  all  his  real  and  per- 
fonal eftate  to  William  Guidotty  Efqi  for  the  payment  of  his  debts, 
legacies,  and  fubjedt  thereto.  In  truft  for  fuch  child  or  childreyi 
as  the  defendant,  the  Lord  Straffordy  (hould  have  by  his  lady, 
who  was  the  only  daughter  and  heir  of  Sir  Henry  Johnfouy  to 
whom  he  had  been  married  about  fix  or  feven  years  ;  and  in  the 
fame  year  17 19,  ^\~  Henry  Jchnfm  died,  Mr.  Guidotty  the  exe- 
cutor, renounced,  3.nd  the  Lord  Strafford's  children  being  infants 
of  tender  years,  the  Lord  Strafford  took  out  letters  of  adminiftra- 
tion cum  teflatner.to  annexoy  during  the  iininovity  of  his  children, 
to  Sir  Henry  Johnfon;  and  there  being  likewife  a  bond  given  bv 
Sir  Henry  johnfon  to  the  fame  perfon,  for  payment  of  a  further 
fum  of  money,  the  plaintiff  Jones  brought  an  a6tion  of  debt 
upon  the  bond  in  the  court  of  Exchequer,  to  which  the  defend- 
ant, the  Lord  Straffordy  pleaded  folvit  ad  diem;  and  alfo  by  leave 
of  the  court  pleaded  further  as  a  double  plea,  purfuant  to  the  act 
for  amendment  of  the  law,  that  he  had  fully  adminiftered,  pra- 
terquam  fuch  and  fuch  judgments,  to  feveral  perfons,  and  that  he 
had  not  afiets  ultra  fufficlent  to  pay  and  fatisfy  thofe  judgments ; 
upon  this  plea  the  plaintiff  Jones  brings  his  bill  for  a  difcovery 
and  account  of  aiTets,  and  the  three  nieces,  who  were  infants 
and  unmarried,  and  likewife  the  married  niece,  who  v/as  alfo  an 
infant,  and  her  hufband,  were  co-plalntiiTs  In  the  bill.  To  this 
bill,  which  was  not  only  for  a  difcovery  of  alTets  of  Sir  Henry 
JchnfcHy  but  likewife  for  payment  and  fatlsfacllon  both  of  the 
bond-debt,  and  likewife  of  the  fimple  contract  debt  due  on  the 
note,  the  defendant,  the  Lord  Straffordy  put  in  a  demurrer, 
which  was,  that  by  the  plaintiffs'  own  fliewlng  in  their  bill  it  ap- 
peared, that  one  of  the  nieces  was  married,  and  therefore  having 
a  hulbaiid  capable  of  a^ing  for  her,  the  adminiftration-  grante4 

to 


J  6  (^BrecutorjBi  aiiD  adminfflratOfjD^. 

to  the  plaintiff  Jonesy  during  the  minority  of  the  four  infants, 
was  determined  :    The  queftion,  therefore,  was,  Whether,  one 
of  the  four  nieces  being  married,  and  her  hufband  of  full  age, 
the  adminiftration  granted  to  the  plaintiff  Jones^  during  the  mi- 
ftority  of  the  four  nieces,  determined,  though  fhe  herfelf  was 
ftill  under  the  age  of  twenty-one  years  ?     It  was  agreed  on  all 
hands,  that  where  an  infant  is  made  executor,  and  adminiftration 
is  granted  during  his  minority,  that  fuch  adminiftration  ceafes 
Tpfo  facio,  when  the  infant  attains  the  age  of  feventeen  years ; 
and  the  opinion  of  Lord  Coke^   5  Co.  29.   in  Prince's  cafe,    was 
cited,  that  fo  it  would  likewife,  if  fuch  Infant  executrix,  being 
under  feventeen,  fhould  marry,  becaufe  her  hufband  was  capable 
of  a6ling  for  her;  and  it  was  argued  for  the  defendant,  that  if 
this  were  fo  in  cafe  of  an  infant  executrix,  there  was  the  fame 
reafon  for  it  in  the  prefent  cafe,  where  one  of  the  four  nieces, 
during  whofe  minority  adminiilration  cum  tejlamento  amiexo  was 
granted,  was  married ;  that  it  was  agreed  on  the  other  hand, 
that,    whenever  any  one  of  the  four  nieces  attained   the  age 
of  twenty-one  years,  the  adminiftration  ceafed,  and   there  was 
the  fame  reafon  when  one  of  them  married  and  had  a  hufband 
capable  of  afting  for  her ;  that  this  was  to  be  refembled  to  the 
cafe  of  a  guardian  at  common  law,  and  that  if  an  infant  feme 
married,  the  guardianfhip  was  determined,  becaufe  the  hufband 
was  immediately  on  the  marriage  become  her  guardian ;  and  it 
would  be  inconfiftent  that  fiie  fliould  at  the  fame  time  be  under 
the  power  of  another  guardian  i  fo  here  (lie,  from  her  marriage, 
became  under  the  care  and  guardianfhip  of  her  hufband,  and  he 
was  capable  of  acting  for  her,  and  confequently  the  adminiftra- 
tion granted  during  the  minority  of  the  four  was  then  determined 
in  the  fame  maimer  as  if  fhe  had  attained  her  age  of  twenty-one 
years ;  and  then  the  plaintiff  Jones^  during  the  minority  of  the 
four,  had  no  right  to  bring  this  bill,  and  that  the  demurrer  was 
good  ;  and  for  this  were  cited  5  Co.  29.  Prince's  cafe,  6  Co.  Sir 
Moylc  Finc/is  cafe,   i  Salk.  39.,  and  that  the  only  cafe  againft  it 
was  2  Jon.  48. ;  and  they  alfo  cited  the  opinion  of  Juft.  Twi/defif 
I  Fcnt.  103.     But  on  the  other  fide  it  was  argued,  and  the  court 
was  clear  of  opinion,  that  the  adminiftration  in  this  cafe  did  not 
determine  by  the  marriage  of  one  of  the  four  nieces  ;  they  faid, 
that  it  was  by  no  means  clear,  even  in  the  cafe  of  the  infant  exe- 
cutrix, that,  if  (he  married  under  the  age  of  feventeen,  the  ad- 
miniftration granted  during  her  minority  was  thereby  detemined ; 
that  this  was  not  the  principal  point  in  Prince's  cafe,  but  only  the 
opinion  of,  or  an  ol?iter  cafe  put  by,  my  Lord  Coke;  that  the  fame 
cafe  was  reported  in  Cro.  Eliz.  718.  and  i  jind.y  and  there  nothing 
faid  of  it ;  that  in  the  Ofllce  of  Executors,  fuppofed  to  be  written 
by  Juftice  Doddridge^  the  author  much  marvels  at  this  opinion  of 
the  Lord  Coke;  that  in  the  fpirltual  courts,  where  thefe  admini- 
ftrations  are  granted,  they  take  no  notice  of  the  hufband,  nor 
will  in  fuch  cafe  grant  probate  of  the  will  or  adminiftration  to 
him,  but  look  upon  the  wife  as  to  this  purpofe  as  a  feme  fole, 
and  that  the  QnJy  power,  which  the  hufband  hath  in  thefe  cafes, 

is 


IS  derived  to  him  from  the  common  law,  by  which  he  is  in  many 
cafes  enabled  to  pay  and  receive,  and  to  a£l  for  his  wife  j  hue 
the  property  of  none  of  the  goods  or  chattels,  which  the  wife 
hath  as  executrix  or  adminillratrix,  is  vcfted  in  him  ;  for  if  fhe 
furvive,  they  like  wife  furvive  to  her,  and  if  {he  die  firft,  there 
muft  be  an  adminiftration  de  bonis  non  of  her  teftator  granted  to 
another;  and  if  this  be  fo  in  the  cafe  of  an  infant  feme  executrix, 
that  the  adminiftration  granted  during  her  minority  does  not 
ceafe  by  her  marriage,  much  lefs  in  the  prcfent  cafe  \  for  here 
the  adminiftration  is  granted  to  the  plaintiff  Jonesy  donee  una 
earum  qtiaimr  vigejiinum  priminn  ann.  tstatis  attigcrit ;  fo  that,  by 
the  exprefs  words  of  the  adminiftration,  it  is  not  to  determine 
fooner ;  and  though  it  does  then  determine,  when  any  one  of  the 
four  attains  her  age  of  twenty-one  years,  that  is  not  the  prefent. 
cafe ;  for  here,  though  (lie  is  married,  yet  fhe  is  ftiil  under 
twenty-one,  and  the  hufband  has  nothing  to  do  with  it :  he,  by 
his  marriage,  is  not  become  next  of  kin  to  the  teftator,  nor  will 
the  fpiritual  court  grant  adminiftration  to  him  *,  and  if  the  mar- 
riage were  to  be  a  determination  of  the  firft  adminiftration,  he 
could  not  fucceed  to  it,  for  in  that  cafe  the  adminiftration  could 
only  be  granted  to  the  wife  j  nay,  they  would  not  grant  it  to  the 
hufband  and  wife  jointly  :  that  the  wife,  in  this  cafe,  was  not 
entitled  to  the  whole  perfonal  eftate,  as  an  infant  executrix  is, 
but  only  to  her  own  undivided  fourth  part ;  and  though  the  fpi- 
ritual court  may  grant  adminiftration  as  to  a  particular  thing,  or 
jn  a  particular  place,  yet  they  never  grant  Adm/miftration  as  to  an 
undivided  third  or  fourth  part  of  the  fame  thing ;  for  then  v,'ho  / 
(hould  bring  the  atlion  for  it,  as  of  a  horfe,  or  other  entire 
thing  ?  The  hufband  in  this  cafe  would  be  entitled  but  to  a 
fourth  part  of  it  in  right  of  his  wife  ;  and  muft  there  be  feveral 
adminiftrations  granted  for  one  and  the  fam.e  thing?  This  would 
be  abfurd,  as  well  as  to  a6lions  to  be  brought  by  them,  as  to 
adions  brought  againft  them  ;  that  if  the  adm.iniftration  is  deter- 
mined by  the  marriage,  it  will  be  to  no  manner  of  purpofe  to  make 
an  application  to  the  fpiritual  court ;  they  will  not  grant  it  to  the 
hufband,  and  the  wife  being  ftill  under  age,  they  muft  grant  it 
to  fome  other  perfon  during  the  minority  of  her  and  her  three 
fifters,  as  it  was  before  ;  and  then  it  would  be  doing  a  vain  thing 
to  determine  it:  that  the  fpiritual  court  by  31  E.'i^.Ji.  i,  c.  ir. 
is  to  grant  adminiftration  to  the  next  of  kin,  which  the  hufband 
is  not  in  this  cafe  :  that  the  law  takes  notice  of  an  executor  be- 
fore probate,  and  he  may  do  feveral  things  before  probate ;  but 
the  power  of  an  adminiftrator  is  derived  to  him  only  by  the  let- 
ters of  adminiftration  •,  that  if  the  hufband  has  no  right  to  claim 
the  adminiftration  in  this  cafe,  no  moi'e  has  the  v/ife  ;  for  fhe 
beifig  ftill  under  age  as  well  as  the  other  nieces,  the  court  will 
grant  adminiftration  to  none  of  them  ;  or,  if  they  would,  might 
grant  it  to  any  of  the  others  as  well  as  to  her,  it  being  in  the  dif- 
cretion  of  the  ordinary  \  and  if  the  fpiritual  court  fhould  grant 
adminiftration  to  the  hufband,  that  is  not  dejure^  that  he  is  en- 
titled to  it,  but  they  may  grant  it  to  him  as  they  would  to  any 
Vol.  111.  C  other 


xS  CBrccutorjEf  ant)  atimfniilvator^. 

otlier  pcrfon.  The  court,  therefore,  was  of  opinion,  that  'Jquss 
ftill  continued  adminiftrntor  during  the  minority  of  the  four 
nieces,  notwithftanding  the  marriage  of  one  of  them,  and  that 
fuch  adminiftvation  did  not  determine  till  one  of  them  came  to 
the  age  of  twenty-one  years,  and  accordingly  over-ruled  the  de- 
murrer. 
Hob.  151.  Although  it  feems  clear,  that  the  authority  of  an  ndminiftrator 

^''°'-'*;"  ,,    dai\i7it£  77::!icntate  of  an  infant  executor  determines  at  feventcen, 
590.  a  Roil.  ,     ■    -n  1  ■       ■  c  •    £ 

Rep.  20-.      ai^d   that  or    an   aammiltrator  durante  vnr.oritnte  or    an    miant, 

5  Co.  29.3.  who  is  entitled  to  adminiftration,  at  the  age  of  twenty-one,  yet 

^1*^0  •  ^"'"^"     ^^  ^"  a£lion  be  brought  agaiiill  fuch  an  adminiltrator,  the  pluin- 

Yelv.  iz8.     tiff  in   his   declaration    need   not    aver,    that   the   infant   is   Itill 

under  thofe  ages,  for  this  is  a  matter  more  properly  within  the 

conuzance   of  the  defendant,  and  if  his   power  be  determined, 

he  ought  to  Ihew  it  -,  but  he  cannot  obie6l  it,  after  he  has  taken 

iiTue  on  another  point,  which  is  an  admiflion  that  his  authority 

lliJl  continues. 

(a)Koh.  51.       But  it  is  (a)  faid,  that  if  fuch  an  adminiftiator  brings  an  ac- 

Cro.  Jac.       \\qxs.  he  mull   aver,   that   the  infant  is  Itill   under  ace,  becaufc 
500.  2  Roll.   .    .  '  .,.',.  ,     ,        1  ■         \  -I 

Keu.  209.      It  's  a  matter  withm  hi.s  conuzance,  and  tlie  thing  that  entitles 

Roil.  Rip.     him  to  the  a(ftion  ;  but  in  this  cafe  alfo  it  hath  been  {b)  adjudged, 

^-°'  that  the  defendant  mull  take  advantage  of  this  omiilion,  by  way 

Car.  240.      f'f  pJ<^a  ot"  demurrer,  and   cannot  objecl  it  after  he  has  joined 

ifi'ue  with  him  on  another  point,  which  admits  the  continuance  of 

his  authority. 

Comb.  465.       But  if  an  aii^ion  of  debt  be  brought  asTainft  an  adminiftrator 

f',  )ai.  gej.jg^al!y,  and  the  defendant  pleads  in  abatement,  that  adminiftra- 
Car:h.4-!z.  tion  was  granted  to  him  during  the  minority  of  his  wife,  he  muft 
Sparkis  a.nd    avcr,  that  the  wife  is  ftill  living  •,  for  though  he  was  a  fpecial  ad- 

*""**  mlnillrator  at  firft,  yet  if  his  wife  were  dead,  he  might  be  ad- 
miniftrator generally,  as  the  declaration  fuppofeth. 
Rull.  Abr.  It  feems  to  be  clearly  fettled,  that  if  an  ad)iiiniftrator  </«- 
8SS-9.  rante  minoritaie  brings  an  aQion  and  recovers,  and  then  his  time 
Cro.  Car.  determines,  that  the  executor  may  have  fare  facias  upon  that 
2  Brown),  judgment. 
S3.   Godb.  104-     Lev.  i3j.     Keb.  750.     Vern.  25. 

1  Lev.  3-7.  Alfo,  it  hath  been  holden,  that  if  fuch  an  adminiftrator  ob- 

£nbnn  and  tains  judgment,  he  may  bring  a /t-iVe  yflf//3j-  againft  the  bail,  and 

bucp/rHaie'  ^'^°7  cannot  objecl  that  the  infant  is  of  full  age;  for  the  recog- 

in  this  cafe,  nizance  being  to  the  adminiftrator  himfelf  by  name,  though  he 

ir  after  the  ^  zdvvmvix'^x^Xox  durante  7m7iori  (State  taiittim-,   yet  he  may  have  a 

inrant  came      .  .       ^     .  •    cl     ^       \.    •^ 

of  i'i  he      Jctrejacias  agamlt  tne  bail. 

had  fued  out  execution  upon  the  principal  judgment,  it  might  have  been  a  Queft'on,  whether  that  ought 
tJ  bs  fued  out  b)  him,  01  by  the  infant. 


2.   Of 
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2.  Of  an  Adminiftrator  de  bonis  ticriy  where  the  firfl  Adminiftra- 
tor  dies,  or  the  Executor  dies  inteftate,  or  without  Probate  of 
the  Will.     And  herein  : 

1.  In  ivkat  Cafes  Admintjlrat'wn  de  bonis  nox\Jfjall  be  grantedyond 

to  luhoni. 

Thefe  kind  of  adminiftrations  are  granted  in  the  following  in- 
ilances : 

1.  If  a  perfon  dies  inteftate,    and  adminiftration    is   granted  Swinb.  395. 
to  7.  S.,  who  dies  without  having  adminiftered  all  the  inteltace's  ^''^''  ^^^' 
goods,  in  this  cafe  the  ordinary  muft  grant  adminillraticn  of  the  VaJgh.iS*. 
goods  unadminiitered  to  another  \  for  the  hr(l  adminiltracor  can- 
rot  continue  the  truft  rcpofed  in  him  to  his  executor  or  admini- 
ftrator, becaufe  he  has  no  intereft  but  what  he  derives  from  the 

a6l  of  the  ordinary. 

2.  So,  if  an  executor  dies  inteftate,  adminiftration  de  bonis  non  Roll.  Abr. 
cum  tejiamento  annexo'oi  the  teftator  muft  be  granted  by  the  ordi-  ^r^' .    „ 
nary,  for  they  are  not  devolved  on  the  adminiftrator  of  the  in- 
teftate, becaufe  he  had  them  in  outer  droit,  in  order  to  difcharge 

the  truft  repofed  in  him  j  but  if  the  executor  makes  his  executor, 
then  the  truft  is  devolved  on  him ;  and  after  payment  of  the 
debts  and  legacies  of  the  firft  teftator,  he  has  an  abfolute  pro- 
perty in  the  goods. 

3.  If  the  executor  dies  before  probate,  though  he  [a)  a'lmi-  Roii.  Abr, 
niftered  in  part  by  difpofing  of  the  tcftator's  goods,  ^V.,  yet  his  9o7- 
executor  cannot  be  executor  to  the  firft  teftator;  but  in  lIus  cafe  Dye/,  372. 
there  is  not  an  adminiftration  de  bonis  non  admlni/irat.  granted,  but  («}  Becaufe 
an  immediate  adminiftration,  becaufe  the  executor  died  ante  onus  ^"^  *^'".'" 
executionis  tejiameyiii  ftiper  fe  fufccptum^  which  is  the  foundation  the  act  i-^^w, 

fpiritual  courts  proceed  upon.  of  v.hirh 

^  r  r  the  fpiritual 

court  cannot  take  no:ice  ;  yet  the  afts  done  by  the  executor  are  good,     i  Salk.  308.  fer  Holt. 

4.  So,  if  an  executor  (^)  refufes  adminiftration  with  the  will    .Co.  37. 
annexed,  it  is  to  be  granted  to  another.  ^^^J'^ ' 

(i)   An  executor  may  renounce,  but  cannot  afljgn  over  the  executorfhip,  becaufe  it  is  a  perional  truH. 

Vaugh.  i2a Alfo,  wliere  an  executor  before  probate  fofietred  himfeif  of  Uie  goods,  paid  a  debt,  and 

converted  'Iqtm.  of  the  goods,  and  after,  before  the  ordinary,  refufed  ;  and  upon  fuch  retulal  the  ordinary 
granted  adminiftration  to  the  widow  of  the  deceafcd  :  it  was  adjudged  fuch  adminiftration  was  void, 
there  being  a  rightful  executor  that  had  adminiftered.   Mod.  213-14..    Fatten  and  Bafeden. 

In  thefe   cafes   adminiftration  is   to  be  granted  to  the  next  Dyer,  373. 
of  kin  to  the  firft  teftator  or  inteftate;  but  if  the  teftator  ap-  \\^^'^^ 
points  a  refiduary  legatee,    fuch  legatee  is  entitled  to  admini-  shovv'25. 
ftration.  3  ^''O'^-  59- 

Vem.  200. 

2.  Tlo  •what  Thitigs  unadminijlered  an  Adminifirator  de  bonis  non  is 

entitled. 

An  adminiftrator  de  bonis  non  is  entitled  to  all  the  goods  and  •'^aik.  -,c6. 
perfonal  cftate,  fuch  as  terms  for  {c)  years,  houfehold  goods,  l^c,  pjf  j;''^^.- 

C  2  which  (c)  wu- 


so  (2Brccutci-0  and  3DminiSrator»\ 

ther  an  ai-  wliicli  remain  in  fpec'ic^  and  were  not  adminiftered  by  the  firft  es^ 
miniitra.ui-    e^.^t^JJ,  Q^  adminiilrator,  aa  aifo  to  ali  debts  due  and  owing  to  the 

as  btjnii  r'lt  1  •  /-> 

be  enritied    teltator  or  intcltate. 

to  an  eilate  fer  awe-  -vie,  within  the  letter  and  meaning  of  the  ftatute  29  Car.  2.  c.  3.  Carth.  376. 
<^  r.y  Ttat.  14  Geo.  3.  c.  20.  ^9.  diftribution  fliall  be  made  of  ertates  per  autsr  -vie,  whereof  there 
io  )ic  ffccial  occupant,  and  which  are  undevifed. 

Sak,  3c6.  yilfo  it  is  holden,  that  if  an  executor  receives  money  in  right 

of  the  teilator,  and  lays  it  up  by  itfelf,  and  dies  inteftate,  that 
this  money  fhall  go  to  the  adminiflrator  de  bonis  mtiy  being  as 
eafily  diRinguifned  to  be  part  of  the  teftator's  efFedls,  as  goods  in 

Vevn.  473.  Eut  if  A.  dies  inteftate,  and  his  fon  takes  out  adminlftration 
EaiKe  and  ^^  hiiw^  and  reccives  part  of  a  debt,  beinjr  rent  arrear  to  the 
cr;ed5  S"  inteftate,  and  accepts  a  promilTcry  note  for  the  refidue,  and  then 
i-i/f  2"*  ent.  dies  inteftate  ;  this  acceptance  of  the  note  is  fuch  an  alteration 
Ahr   ^^^'    ^^  *'^^  property  as  veft.s  it  in  the  fon,  and  therefore  on  his  death 

it  fliall  go  to  his  adminiftrator,    and  not  to  the  adminiftrator 

de  bonis  non. 

3 .  ///  ivhai  Aclions  commenced  before  his  Timey  may  an  Adminijlrafor 
de  bonis  non  proceed. 

Roll.  Abr,  If  a  feme  executrix  to  J.  S.  takes  a  hufband,  and  the  hufband 
Tovs  •'4S  ^'^^  ^nl^  bring  an  action  of  debt  upon  an  obligation  in  right  of 
the  wife,  as  executrix  to  J.  5.,  and  they  have  judgment  to  re- 
cover the  debt  with  damages  and  cofts  ;  if  the  wife  dies,  the  huf- 
band cannot  take  out  execution,  for  he  is  not  entitled  to  the 
thing  recovered,  but  it  fliall  go  to  the  fucceeding  adminiftrator  o-f 
J.  S.f  as  the  inteftate's  effects. 
Vf'.v.  33.  But  yet  in  thefe  cafes,  though  the  adminiftrator  de  bonis  non 

1^0.  Palm.  ^^^  entitled,  yet  he  could  not  fue  out  execution,  becaufe  he  wa.s 
443.  not  privy  to  the  judgment,  and  therefore  was  driven  to  a  new  ac- 

2  Saimd.       tion  J  but  this  being  very  inconvenient, 
149.  sid.29.  &.      ;  > 

{u)  Made  By  the  {(i)  17  Car.  1.  cap.  8.  it  is  enafted,  «  That  where  any 

furz'.''^  "  judgment  after  {b)  a  verdia  ihall  be  had  by  or  in  the  name  of 
.c.'i;.'  '  "  any  executor  or  adminiftrator,  in  fuch  cafe  an  adminiftrator 
{h)  He  may  ^i  de  bonis  non  may  fue  forth  -^  fcire  facias^  and  take  execution 
alio,  it         «        ,^^  ^.^^v^  judgment." 

feems,  per-  ^  J       & 

fect  an  execution  thus  begun.  6  Mod.  290-  Salk.  312.  pi.  10.  Ld.  Raym.  1072.  S.  C.  11  Mod,  34. 
pi.  6.  Adminiitrator  de  h'.r:\i  non  entitled  to  the  rent  recovered  by  the  executor  of  the  executor,  or  a 
ieafc  made  by  luch  Jiill  executor. 

3.  Of  an  Executor //^y^w /{?>-/ :  And  herein, 

I .  What  Acfs  or  Degree  cf  Intermeddling  will   7nake  an  Executor 

de  fon  tort. 

Swir.b.  44S.  An  executor  de  fon  tort  is  a  perfon  who,  without  any  authority 
■^'4  ^^'  from  the  deceafed  or  the  ordinary,  does  fuch  ads  as  belong  to 
j'^j'    *■*       the  oflice  of  an  executor  or  adminiftrator. 

Godolpb.  90.  [VVhat  a£ls  make  a  peifo.T  fo  liable,  is  a  aueftlan  of  law  :  whether  proved  or  nat,  is  for 
ihc  coafiueration  of  the  jury.     2  Term  Rep.  97. 1 

4  *         '    ■  There 
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There  are  various  zds  which  will   make  a  man  executor  de  sCn  -;-.  b. 
fon  tort ;  fuch  as  poflefling  and  converting  the  deceafed's  goods  '^'^'i'  ^aie. 
to  a  man's  own  iife  ;    paying  the  deceafed's  debts  out  of  his  Hxec°i7i. 
aflets ;   fuing  for  and  receiving  debts  due  to  him  ;   and  it  is  faid,  Gouoiph. 
in  general,  that  all  acTts  of  acquifition,  transferring,  or  pofieiring   '"'•  ^y^''» 
of  the  deceafed's  eftate,  will  make  an  executor  de  fon  torty  be-  Keii\v!^-''9. 
caufe  thefe  are  the   only  indicia  by  Mhich  creditors  can   know  Rd.i.  Abi. 
againft  whom  to  bring  their  a£lions ;  and  an  adminiftrator  is  not  ^^^' 
liable  for  the  goods  converted  by  fuch  executor  till  he  has  roco-   3  Leon,  'tl 
vered  them  in  damages.  Hob.  49. 

Alfo,  a  perfon  may  be  executor  de  fon  torty  by  releafing  debts  Godolph. 
due  to  the  teftator  ;  by  paying  legacies  with  the  deceafed's  ef-  9^' 9^: 
fefts  ;  by  entering  on  a  fpecifick  legacy  without  the  executor's  Excc."i74. 
aflent ;  by  paying  and  difcharging  the  deceafed's  mortgages  with  R^'H-  ■"br. 
his  money  or  goods  j  by   delivering  to  the   deceafed's  [a)  wife  ?'?  <,     ., 
more  apparel  than  is  fuitable  for  her ;  or  by  anfwering  as  exe-  the  v.,L  ' 
cutor  to  any  a£lion  brought  againft  him  :   or  by  pleading  any  t'^e^  inoie 
other  plea  than  ne  unques  executor.  ^l^'^-^^bi^'^ 

to'her  degree,  this  makes  her  an  executjrix  defon  tcrt.     Roll.  Abr.  918. 

So,  if  a  perfon  is  appointed  by  the  ordinary  nd  colligendum  bona  10  H.  7. 
defuncl.y  though  his  acting  in  obedience  to  fuch  authority  will  not  -''•    ^'^'^* 
make  him  an  executor  de  fn  tort;  yet  if  he  proceeds  further,  and  Dyer '''256. 
fells  bona  peritura^  ^c.y  he  becomes  executor  de  fon  tort  :  {Oy  if 
the  ordinary  had  given  him  exprefs  authority  to  fell  the  goods, 
yet  this  would  not  free  him  from  being  executor  de  fon  torty  for 
the  ordinary  himfelf  cannot  give  any  fach  authority. 

[So,  if  the  fervant  of  B.  fell  the  goods  of  C,  an  inteflate,  as  Paget  •/.- 
well  after  his  death  as  before,  though  originally  by  the  orders  of  ''^1^'^' 
C.,  and  pay  the  money  arifing  therefrom  to  B.y  B.  may  be  fued  Rfn.'oy. 
as  an  executor  de  fon  tort,  id.  .ha. 

So,  if  a  perfon  having  intermeddled  in  the  inteflate's  affairs, 
|ias  money  belonging  to  him  in  his  hands  at  the  time  when  an 
aftion  is  brought  againft  him  for  a  debt  due  from  the  inteitate, 
he  is  liable  as  ai>  executor  defcn  tort. 

So,  if  a  creditor  take  an  abfolute  bill  of  fnle  of  the  goods  of  Edwardf  v. 
his  debtor,  but  agree  to  leave  them  in  his  poileflion  for  a  limited   ^^^'^^n, 
time,  and  in  the  meanwhile  the  debtor  die,  whereupon  the  ere-  Rg      '^r, 
ditor  takes  and  fells  the  goods,  he  will  be  liable  to  be  fued  for  the 
debts  of  the  deceafed  as  executor  defon  tort;  for  the  debtor's  con- 
tinuing in  polTeffion  is  inconfillent  with  the  deed,  and  fraudulent 
agaiiill:  creditors.] 

And  by  the  43  Eliz.  cap.  8.  it  is  enaf^ed,  "  That  all  and  every 
**  perfon  and  perfons  that  hereafter  Ihali  obtain,  receive,  and  have 
**  any  goods  or  debts  of  any  perfon  dying  intefiate,  or  a  releafe  or 
'*  other  difcharge  of  any  debt  or  duty  that  belonged  to  the  intef- 
**  tate,  upon  any  fraud,  or  without  fuch  valuable  coniideration 
f  as  ihall  amount  to  the  value  of  the  fame  goods  or  debts,  or  near 
*'  thereabouts,  (except  it  be  in  or  towards  fatisfa6lion  of  fome 
*'  juft  and  principal  debt  of  the  value  of  the  fame  goods  or  debts, 
J<  to  him  owing  by  the  inteflate  at  the  time  of  his  deceafe,)  fliall 

C  3  *?  b^ 
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<*  be  charged  and  chargeable  as  executor  of  his  own  wrong,  and 

"  fo  far  only  as  all  fuch  goods  and  debts  coming  to  his  hands,  or 

**  whereof  he  is  rtleafed  or  difcharged  by   fuch  adminiftratbr, 

'    **  will  fatisfv,  dedu£i:ing  neverthelefs  to  and  for  himfelf  allow- 

**  ance  of  all  juft,  due,  and  principal  debts,  upon  good  confidera- 

**  tion,  without  fraud,  owing  to  him  by  the  inteftate  at  the  time 

*'  of  his  deceafcj  and  of  all  other  payments  made  by  him,  which 

*'  lawful  executors  or  adminiftrators  may  and  ought  to  have  and 

**  pay  by  the  laws  and  llatutes  of  this  realm." 

Godolph.  But,  notwithflanding  this,  there  are  feveral  a£l:s  which  a  flranger 

95-  may  do  without  runnin-tr  the  hazard  of  makins;  himfelf  an  exe- 

theex  ences  cutor  de  fon  fort;  fuch  as  taking  care  of  the  deceafed's  (a)  fu- 

hercin'muii   ncral,  feeding  his  cattle,  taking  an  inventory  of  his  eftate  and 

be  fuitabie     effeQs,    paving   or   difchargine   his  debts    or   legacies   with  his 

tothede-  '     ^    ;      is  .   .  1  -^    1^     r       •       J  -J-  r 

ceafed'sef-  ^"^^^  money,  repairmg  his  houles  in  decay,  providmg  necel- 
tite  and  farics  for  his  c'-"'rlrcn,  ^c. ;  for  thefe  are  to  be  efteemed  offices 
quality.        jjf   kindnefs  and  charity,    and  not  fuch  as  involve  him  in  an 

Off.  of  i       ri  • 

Exec.  174.    executorlhip. 

But  it  feems,  that  if  tlie  expcnces  of  the  funeral  are  defrayed  out  of  the  deceafed's  efFedls,  the  perfon 
who  meddles  herein  is  an  executor  Jefon  tort.     Skin.  274.  pi.  2.     Carth.  104. 


5  Co.  33,  Alfo,  here  we  muft  obferve,  that  regularly  there  cannot  be  an 

Chan,  Ca.     executor  de  fon  tort  when  there  is  a  rightful  executor,  or  when 

3:5.  pi.  iQ.  adminiflration  has  been  duly  granted  ;  for  if  after  probate  of  the 

will,  or  adminiflration  granted,  a  ftranger  gets  pofleffion  of  the 

deceafed's  goods,  he  is  a  trefpailer  to  fuch  executor  or  adminiftra- 

tor,  and  may  be  fiied  as  fuch. 

5  Co.  33.  b.       But  if  a  fcrvinger  gets  pofleffion  of  the  deceafed's  goods  before 

fi\'^-  ^"^T^     ("^^  probate  of  the  wiil,  he  may  be  charged  as  executor  defon  iortj 

beroreadmi-  bccaufe  the  lawful  executor  can  be  no  furtiier  charged  than  for 

niilration       the  aflets  that  came  to  his  hands. 

granted,  a 

ftranger  gets  poflelTion  of  the  deceafed's  goods,  he  »iav  be  charged  as  executor  «V/o'»  torf,  unlefs  he  de- 
livers tlie  gooas  over  to  the  admlniftrator  bif^re  the  adtioii  biought  j  and  then  he  may  plead  j^A-ne  admi- 
vijl'-a-vh.     Salk.  313.  pi.  19. 

5C0,  34.  a.       So,  although  there  be  a  rightful  executor  who  adminiftered, 
yet  if  a  flranger  takes  the   deceafed's  goods,  and,    claiming  to 
be  executor,  pays  or  receives  debts,  or  pays  legacies,  or  other- 
wife  intermeddles  as  an  executor,    he   becomes  an  executor  de 
fon  tort. 
Moor,  126.        As  to  thofe  things  on  which  a  ftranger  enters  and  takes  pof- 
Kenrickand  fef]ion,    and  which  will   make   him  an  executor  de  fon   tort,    it 
St\ie,407.    is  J^ow  clearly  agreed,  that  a  perfon  may  be  an  executor  defon 
■2.  Mod.  174.  /i-r/,  by  entering  on  a  ieafe  or  term  for  (<:)  years,  efpecially  if 
Swinb  V30.  according  to  the  old  books  he  enters  in  right  of  the  deceafed,  and 
ftrn'e're'n-    docs  atls  upon  the  land,  whicli  belong  to  the  office  of  an  exe- 
ters  into  an    cutor  Or  adminiftrator  ;  as  ordering  the  deceafed's  cattle  to  be  fed 
eftate /ar      ^j^  ^j^g  land,  tffr.;  but  if  he  enters  generally,  and  does  not  adi 
thismkes     as  ati  executor,  by  meddling  with  the  inteilate's  goods,  b'f.,  he  is 
him  an  ex-    then  a  diffeifor,  and  not  an  executor  de  fon  tort, 

ecutcr  dc  jon 

tw  j  becawfe  by  the  25  Car.  a.  c.  3.   fuch  eflate  is  made  alTets.     Carth.  i56. 

But 


But  this  matter  will  be  bed  explained  by  inferting  the  two  fol- 
lowing modern  refolutions. 

In  an  adlion  of  debt  in  the  dtbet  and  detinet  againft  an  execu-  Pafch,  31 
tor  upon  a  leafe  for  ye-.n-s,  it  v/as  found   by  fpeci^l  verdi£l,  that  ^a""- *■  '« 
the  plaintiff  leafed  to  Simon  Taylory  father  of  the  defendant,  for  tweenGa'th 
years,  rendering  \^ol.  per  annum  xtntx  that  Srw5?/ died  inteft^^te,  and  Taylor. 
and  the  defendant  entered  and  ufed  the  inteflate's  cattle,  and  fed   ["^  Acord- 
them  upon  the  land  for  three  months,  and  that  he  fed  the  cattle  reLutions 
with  the  inteftate's  hay  upon  the  ground,  and,  three  days  before   5  Co  31. 
the  rent  became  due,  the  oe^endv-ot  drove  the  cattle  off  the  land,  ^,^^'-'^*^* 
and  afterwards  took  out  ad:niniftration  of  all  but  this  leafe;  and  Suiii.  27.-5. 
whether  he  Ihould  be  chargeable,  or  not,  for  the  rent,  was  the  i-oi-a  RicU 
queftion  ;  and  all  the  court  were  of  opinion,  and  fo  gave  judg-  ^""^  ^V^^* 
ment,  that  he   Ihould  be  charged;  and  in  this  cafe  thcfe  points   5^6.549. 
■were  refolved  :   \Ji,  (a)  That  tlie  a£^ion  was  well  enough  laid  in  «''*•   Co. 
the  debet  and  detniet.     id'y.  (b\  That  an  executor  cannot  wave  a  ^  "^'u'^*! 

.,  ,  ,  r  1        1       1         rr  1  11        Smith  and 

term,  but  (ball  be  ch.irged  as)  far  as  he  hath  allets,  though  the  Noifuik. 
rent  be  gi'eater  tlian  the  value  of  the  land,     idly^  That  ad  mini-  {^)  >\ccord. 
ftration  may  be  grant;=d  by  the  ordinary  fcr  part,  as  in  this  cafe,  '"o^.'^Hawf' 
adminiftration   granted,  excepting  the   leafe.     ^ihly^    {c)  That  if  and  Web- 
an   executor  de  fan  tort  takes  out  adminiilration,  this  does  not  '^"-    cvs. 
purge  ti^.e  wrong  fo,  but  that  a  creditor  may  charge  him  as  exe-    _ Though 
cuter  de  Jon  tcrt.      z^thl^,   hn  ^\'ic\it.ox  de  fon  tort  oi  a  term   (hail  it  is  faid  in 
be  chargeable  for  the  receipt  of  the  profits  till  there  be  a  rightful  ^l^-  "'• 
executor  or  admunltrator  to  ciiarge,  as  in  Kead  s  cale,  5  Co.  34.  a    j.,  j^,,;^  a 
after  adminilfration  or  pvobitc,  t!ie  ftranger  that  meddles  with  ate,  perad- 
goods  fhall  not  be  chargCrible  as  executor  de  Con  tort,  (d)  unlefs  ^"^""^"^^  ^^ 

C)  _  t>  ^  J  ^iTiiv  wave  • 

he,  pretending  and  claiming  to  be  adminiftrator,  pays  debts  and  ^^^foiszt 
does  other  things  as  executor:  now  there  being  no  rightful  ad-  H.6-24.b. 
minilirator  of  this  term,  it  being  excepted  out  of  the  grant  of  ^''^'^"  ^^• 
adminiilration,    the  defendant,    by   his  meddling,    has  charged  j^^  to  cro. 
himfelf  as  executor  de/on  tart  thereof.  tiiz.  103. 

Stubs  and  Rightwlfe.     {d)   And  fo  is  Hob.  43. 

In  an  a£lion  of  wafte,  the  plaintiffs  declared  that  they  made  3  Lev.  31, 
a  lenfe  to  J.  S.  of  a  barn  for  thirtv-one  years,  who  died  intellate,   35-  J^iayar 
and  that  the  defendant  entered  claiming  terni'umn  pr^diB   as  exe-  mDnaity  of 
cutor,  and  comm.itted  waftc  by  pulling  down  the  faid  barn  ;  and  No'iukh 
on  demurrer  it  was   urged  for  the  defendant,    i/?,    Tiiat  there  "' J,^'\^' 

J       /•  r  r  5  Mod.  90. 

could   not  be  an  executor  de  Jon  tort  ox  a  term,  tor  no  man  can  s,.  c.  ad- 
qualify  his  own  wrong,  by  alleging,  when  he  enters  generally,  judged  for 
that  he  took  only  a  particular  e(t;»te,  and   therefore  mufh  be  a  [),"(/^p^"a,,^ 
diffeifor  in  fee.     2.  Admitting  there  may  be  an  executor  de  fon  affirmed  in 
tort  of  a  term,  yet  there  is  no  privity  between  the  leflbr  and  him,  B.  R. 
to  charge  him  in  an  action  of  waiie  ;  for  at  common  law,  and  ^^S./c-j, 
alfo  hy  the  ftatute  of  Gloucejler^  walle  lies  only  againft  t-mant  by 
curtefy,  dower,  for  life  or  years,  neither  of  which  is  this  tenant ; 
befides,  in  this  action  the  place  wafted  is  to  be  recovered  with 
treble  damages,  which  will  be  an  injury  to  the  rightful  admi- 
niftrator,  as  aifo  to  the  creditors  of  the  deceafed.     As  to  the  firft 
objedion,  the  court  was  of  opinion,  that  there  might  be  an  exe- 
cutor dc  fan  tort  of  a  terai ;  and  as  to  a  wrong-doev's  quahfying 

C  4  his 
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Ins  0".vn  wrong,  tlie  diiTei-ence  in  thefe  cafes  they  faid  was,  that 
v.'herc  2  pevfou  eniers  generally  upon  lauds  of  which  tliere  is  no 
term  in  being,  there  he  cannot  qualily  his  wrong,  by  faying  that 
he  claims  only  a  particular  eftate,  but  muft  be  a  difleifor  in  fee  2 
fo,  where  there  is  a  term  in  being,  as  in  this  cafe,  he  cannot  en- 
large his  €fl;ateby  claiming  a  fee,  and  it  is  no  obje£lion,  that  the 
lelTor  did  not  charge  him  as  a  difleifor,  when  he  had  it  in  his 
election  to  charge  him  either  way  j  which  is  the  difliincSlion  taken 
(a)  As  in     in  the  («)  books.     As  to  tlic  fecund  objetlion,  it  w,;s  holden, 
<)  H.  6.  20.    ^]^p{.  ^i^Q  want  of  privity  was  not  material,  and  that  fmce  the  {la-» 
Dyer,  134.    tutc  of  Gljucejler^  which  is  rather  a  remedial  than  a  penal  law., 
pi.  6.  14.      privity  is  not  requifite,  for  wade  will  lie  againft  the  lord  of  a 
114.  pi.  iS.  villein,  who  enters  upon  the  land  leafed  to  the  villein  for  life,  or 
years :  it  will  lie  alfo  againft  an  occupant,  v/ho  is  a  mere  fkranger, 
as  well  as  again il;  a  fpecial  occupant,  M'ho  comes  In  by  the  limita- 
tion of  the  leffbr.     So,  if  tenant  for  life  commits  treafon,  and 
the  king  grants  over  the  eftate,  wade  will  lie  againft  the  grantee  : 
fo,    if  a  reverfion  efcheats,  wade  will  lie  for  the  lord  ;    in  all 
which  cafes  there  is  no  privity  :  and  it  would  be  a  manifeft  in-- 
jury  to  the  lefibr  in  this  cafe,  if  he  fliould  be  delayed  of  his  ac- 
tion  till  adminiftration  is  taken  out :  and  as  to  the  objeftion, 
that  this  will  be  an  injury  to  the  rightful  adminiflrator,  the  court 
held,  that-  the  rightful  adminifhrator  might  falfify  the  recovery  ; 
for  a  recovery  againft  one,  that  has  not  right,  (hall  not  bind  him 
;  that  has  ',  and  after  adminiftration  granted  he  is  paramount  the 
recovery,  viz.  from  the  death  of  the  inteftate. 
Noy,  69.  As  to  tlae  value  of  the  things  taken  by  a  ftranger,  fo  as  to 

Gouli.  116.  jYja]^;^  Mwa  an  executor  de  Jon  torty  it  fcems  not  to  be  material; 
and  therefore  where  an  aclion  was  brought  againft  fuch  an  one, 
who  pleaded  m  uiiques  executor^  and  it  was  found  that  a  bedftead. 
only  came  to  his  polTtftiQn,  he  was  charged  with  a  debt  of  60/. 
Noy,  69.  So,  where  on -a  like  plea  it  v\''as  found,  that  the  defendant  took 

Cfiky  s  cafe  qj^j       bible,  he  was  charged  with  a  debt  of  a  hundred  pounds. 

cited  to  have  /  '  o  r 

been  39  or  40  Eliz. 

Crc.  Ljiz.  So,  where  the  jury  found,  tliat  the  defendant  detained  bonam 

^l'*-  partem  bonoriim,    and  fold   them,   though  it  was  objetled,    that 

bona  pars  was  very  uncertain;  yet  the  court  held,  that  he  Ihould 
be  chargeable,  for  he  cannot  detain  any  part ;  and  if  he  does,  let 
it  be  of  ever  fo  fmali  value,  he  is  liable  as  .an  executor  defon  tort. 
»Vern.  147,       But  in  thefe  cafes,  -where  the  things  are  of  a  very  inconfider- 
.  ^^^'  able  value,,  it  is  faid  that  there  may  be  relief  in  equity,  as  whev.e 

on  a  pica  of  tie  tinqucs  ixccutor,  the  plaintiff  proved  that  a  chimney- 
back  came  to  the  defendant's  hands,  or  that  the  defendant  took 
money  for  a  pot  of  ale  fold  by  the  tcftator ;  in  thefe  cafes  the 
defendant  was  relieve^  in  equity. 


2.  What 


2.  What  Acls  of  an  Executor  de  fon  tort  are  as  valid  as  if  done  hy 

a  laivfid  one, 

i\n  executor  defoti  tort  may  do  feveral  afts  wliich  a  lawful  ex-  Off.  of 

ecutor  may  do,  and  which  Ihall  be  as  buiding  as  if  done  by  ^^^'^'  ^79* 
a  rightful  executor. 

Therefore,  if  he  pays  (<^)  juft  debts,  and  an  a£lion  is  brought  jCo.  lo. 

againil;  him  by  a  creditor,  he  may  plead  picne  adminifiravit.  ^^-  °^ 

Carth,  1C4.  Sid.  76.  (a)  An  executor  de  lott  tort  fliall  be  allowed,  in  equity,  all  fuch  payments  as  wera 
jncumbenton  the  executor,  according  to  the  couife  of  law  ;  but  as  to  payments  made  out  of  order  an<J 
rule,  which  the  law  lett  the  executor  li.ible  to,  he  (hall  not  be  alloweJ  them,  becaufe  to  tlie  prejudice  of 

the  executor.     Chan.  Ca.  33 So,  where  a  widow  pofiefied  herfelf  of  the  perfonal  eitJte  as  ex-. 

ecutrix,  under  a  revoked  will,  and  paid  debts  and  legaciej,  but  had  no  notice  of  the  revocation  ; 
it  was  holden  in  equity,  that  (he  Ihould  be  allowed  thofe  payments.  Chan.  Ca.  116.  ©"  ii'ide  Roll. 
A\>t.  919.    , 

But  if  an  aflion  of  trover  be  brought  by  a  rightful  executor  or  Garth.  1C4. 
adminiilrator  againft  an  executor  de  Jon  tcrt^  he  cannot  plead  pay-  ^^^^-  ^'4- 
ment  of  debts  to  the  value  (Z-),  Isfc.y  or  that  he  hath  given  the  /v'/.*p,V"s' 
goods,  ^c.  in  fatisfadlion  of  the  debts,  {c)  becaufe  no  man  ought  {i})  He  may, 
to  obtrude  himfelf  upon  the  office  of  another;  but  yet  upon  the  P^'^l'^ps,  of 
general  ifTue  pleaded,  fuch  payments  fliall  be  recouped  in  da-  as  he  hath, 
mages,  [and  if  they  amount  to  the  full  value,  the  plaintiff  (hall  fold.  Bull, 
be  nonfuited.  ]  ^''/.'K 

J  ibiii.    If  the 

aAion  be  trefpafs,  inftead  nf  trover,  payment  of  d;bts  to  the  value,  will  go  only  in  mirigation  of  da- 
mages. Id.  ibid,'^  (c)  For  this  would  take  from  the  rightful  executor  the  liberty  which  the  law  gives 
him  of  preferring  one  creditor  to  another  j  hay,  of  preferring  himfelf  to  other  creditors  who  are  in 
equal  degiee  with  him.     Off.  of  Exec.  181.  > 

Alfo,  it  is  clearly  agreed,  and  hath  been  folemnly  adjudged,  5 Co.  30. 

that   an   executor  de  fon  tort  cannot  retain  any  part  of  the  de-  ^^oul'^""'* 

ceafed's  effedls,  in  fatisfa£lion  of  a  debt  due  to  himfelf,  either  e^hz.  6^9/ 

againft  a  creditor  whofe  debt  may  be  inferior  to  his,  or  againfl  R^^ii.  Abr. 

the  rightful  executor  or  adminiftrator;  for  if  it  were  permitted  every  '^^f- 

man  to  be  his  own  carver,  it  would  occafion  endlefs  ftrife  and  Erowni.io*. 

confufion,  and  v/ould  in  effe61:  be  allowing  him  to  take  advan-  YeU.  137. 

fage  of  his  own  wrong.  ^^^f  ^°^- 

zStra.  iic6.     Andr.  32S.  356.     3  Term  Rep.  550.     2H.BI.  i6. 

3.  J^oiu  an  Executor  de  fon  toxt  fhall  be  charged ^  and  how  far  a 

fuhfequejit  Adminflration  purges  thefrfl  IVrong. 

(d)  An  executor  de  fon  tort  makes  himfelf  liable,  as  far  as  he  {d)  5C0. 30. 
hath  aflets,  to  all  the  debts  due  by  the  deceafed,  as  alfo  to  his  Q^'^'t^p. 
(^)  legacies,  and  fubjedls  himfelf  to  the  a£l:ion  of  the  rightful  ex-  g,..  (f)Roll, 
ecutor  or  adminiilrator,  and  may  by  his  falfe  plea  (as  if  an  a£lion  Abr.  919. 
is  brought  againft  him  by  a  creditor,  and  he  pleads  ne  unqucs  exe- 
cutor^ which  is  found  againft  him)  fubje£t  himfelf  to  the  pay- 
ment of  the  whole  debt,  though  the  goods  which  came  to  his 
hands  be  of  ever  fo  fmall  value. 

And  though  an  executor  de  fon  tort  does  afterwards  take  out  Godb.  217. 
letters  of  adminiftration,  yet  it  is  ftill  in  the  eledlion  of  a  creditor  ]}^f'l{lf'^' 

to       ■      ■ 


i6  CrecutorjGf  antJ  ^Dminiaratorief* 

joa.  S65.  to  charge  him  as  executor  or  adminlftrator ;  for  having  (a)  6nce 
565.8(0.  niade  hidifelf  liable  to  the  action  as  executor  de  fon  tort,  he 
goods^come    {^)  ^^^^  never  after  difcharge  himfelf  by  a  matter  ex  pojl  faBo, 

to  the  pofleHlion  of  an  adminiftrator,  and  his  adminiftiation  is  rcpea'cd,  he  fhall  be  charged  as  executor  of 
his  own  wrong.  Mod.  63.  (J>)  And  there  an  ejcecutor  dc  jcn  tort  cannot  plead,  that  he  is  an  adminiftra- 
tor,  though  adnainiftration  was  aftually  taken  out  before  the  aftion  brought.  %  Vent.  iSo.  fS"  vide 
5  Mod.  145. 

Roll.  Abr.  But  this  it  is  faid  mufb  be  fo  underftood,  that  the  defendant 

9*3-  cannot  by  this  plea  abate  the  plaintiff's  writ,  by  alleging  himfelf 

Sid.'^'e^.^^*  adminlftrator  ;  but  that  yet  to  other  purpofes  a  fubfequent  admi- 

Raym.  58.  niftration  purges  the  firil  wrong,  and  hath  relation  to  the  death 

C'^.P"',^'^"'  of  the  party;  as  if  one  poffefleth  himfelf  of  the  goods  of  an  in- 

adminifrra-  teftatc,  and  pays  as  much  money  as  the  goods  are  worth,  and 

tion,  is  op-  then  takes  out  letters  of  adminiftration;  in  this  cafe  he  may  plead 

P°^f'l'".''''^  plene  odmtniilraviti   and  fliall  retain  the  goods  in  fatisfadlion  of 

ecciefiafticai    -^   ,         ,  •  ,  ° 

eourt,  and     ^hat  he  paid. 

fcndente  lite,  being  fued  as  executor,  he  pleads  a  retainer  for  a  debt  due  to  himfelf  j  to  which  the  plain- 
tiff replies,  that  the  defendant  is  executor  dt  Jon  tort ;  the  defendant  rejoins,  that  letters  of  admini- 
ilration  were  granted  to  him  f>u,s  darrein  coiitinuiTnce  ]  this  plea  was  holden  g  od  on  dcmuiier,  and 
judgment  for  the  defendant.  Vaughan  r.  Browne,  2  Str.  iic6.  Andr.  328.  S.  C  3Te:m.  Rep. 
583.  S.  C.  cited.  If//,  get  the  goods  of  an  inteftate  into  his  hands,  and  adminiftration  be  g. anted 
afterwards,  he  ftiil  remains  chargeable  as  a  wrongf^ul  executor,  unftfs  he  deliver  ever  the  gcods  to  the  ad- 
tairijiraior  before  the  aBi„n  is  brought,  and  then  he  may  plead  jtlcr.e  admin'-Jira-v'tt.  Per  Hclt,  C.  J. 
1  Salk,  3T  3.  And  he  cannot  avail  himfelf  of  a  delivery  over  of  the  cft'edis  10  the  rightful  adminiitra. 
tor  efter  the  aciicn  brought,  though  in  faift  no  adminiftration  was  granted  at  the  time  of  iti  conimence- 
ment  ;  nor  of  the  ?ffent  of  the  adrniniftiator  to  his  retainer,  fo  as  to  defeat  the  aiSion  of  the  creditor. 
Curti:- V.  Vernon,  K.  B.  3  Term  Rep.  587.  Affirmed  in  the  Exchequer-ch:'.rr!b;r,  2  H.  Bl.  18.— 
But,  an  executor  de  Jon  tort  is  n  t  liable,  it  lecms,  de  bent!  propria,  but  only  fo  far  as  he  hath  wrong- 
fully admlniltered  the  effefts  of  the  deceafed.  Harris's  Juftin.  87.  n.  cites  i  Mod.  213-4.  Swinb. 
337.  ed.  17.V3.] 

Moor,  126.  So,  where  an  executor  de  fen  tori  enters  and  takes  poflefiion  of 
Kennck        jj^g  goods,  and  fciis  them,  and  afterwards  takes  out  adminiflra- 

and  Curses.        .        "  ,  r  ^       ■  11  i-  1  •  r      ■•         ■  n 

tion,  yet  the   lalc  is  good  by  relation  :  but  it  tne  inteltate  was 

entitled  to  a  leafe  for'  years  in  reverfion,  and  fuch  an  executor 

de  fon  tort  had  fold  the  term,  and  afterwards  had  taken  out  ad- 

miniflration,  and  then  had  fold  it  again  to  anotl^.er,  the  fecond 

vendee  mull  have  enjoyed  it,  becaufe  there  can  be  no  executor  de 

fon  tort  of  a  reverfion  :  befides,  no  entry  can  be  made  on  a  term 

in  reverfion. 

Cro.  C.ir.  If  a  widow  takes  pofleffion  of  her  hufband's  goods,  and  with 

^:    ^   ^       the  afient  and  direclion  of  her  fon  fells  thereof  to  the  value  of 

and  Porter.    400/.,  and  afterwards  the  fon  takes  out  adniiniftration  and  dif- 

(c)  Vv'lieic,    charges  all  the  debts  of  the  inteftate,  not  only  to  the  value  of  this 

in  trover,       aqqI     but  all  the  alTets  which  the 'inteftate  died  poflefied  of,  and 

executor  t/d    an  a6lion   is  brought  agalnil  her  by  a  creditor,  fhe  may  plead 

fort  tort,  at    pkne  adminifravity  and  (hall  be  difcharged  upon  this  evidence  ; 

^.ftt'""'      ^^"^  *^^   adiion  being  brought   againft  her    after  adminiftration 

North,  Ch.    taken  out,  it  is  unreafcnable  that  fhe  il:iould  be  liable  (r)  both 

Juft.  the      to  the  creditor  and  adminiilrator,  or  that  creditors  Ihould  have 

wT/  wh-^-    f'itisfaiSlion  for  more  than  the  party  died  polTciied  of. 

ther  goods  having  been  tikcn  in  execution  upon  a  judgment  obtained  againrt  the  defendant,  by  a  cre- 
ditor of  the  deccafed,  fhould  difcharge  him  againit^  the  plnintiff,  who  brought  his  aftion  as  adminif- 
tvator  ;  and  the  opinion  of  the  Chief  Juftice  was,  that  this  execution  was  a  good  difcharge  ngainft 
another  creditor  that  fhculJ  fue  him,  to  whom  he  might  plead  riens  enj'es  tr.iins  ;  but  it  w^i  no  dif-. 
charge  againft  an  adminiiiraior ;  for  men  muft  not  be  er.couragcd  to  meddle  with  a  peri'onal  eftate  with- 
out rig'nt;  but  to  prevent  this  mifchief,  where  the  party  di^s  intpl>are,  and  there  is  contcfl  about  the 
adnr.im.tration,  a  aian  may  ptocuse  froni  Um  ordijiarv  krters  ad  coUigrrJ.     Veat.  345>  3SO> 
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(C)  Of  the  Manner  of  appointing  an  Executor: 
And  herein, 

I.  By  what  Words  an  Executor  is  conftltuted. 

TJERE  \ie  muft firfl obferve,  that  the  appointing ot  <;n  executor  Godolph. 

is  an  eflential  part  of  a  will ;  for  if  a  man  makes  feveral  76-  Off.  of 

devifes,  ^c,  and  appoints  no  executor,  he  dies  inteitate  as  to  his  ko7,*,\* 

{a)  goods  and  chattels  :  but  though  fuch  a  fignification  of  the  tef-  {a)  Gut  as 

tator's  mind  as  to  the  difpofition  of  his  goods,  isfc.  be  no  more  ^''.'^pd,  a 

properly  to  be  called  a  teftament,  than  any  deed,  wherein  he  ex-  Thoughlh^re 

prelies  his  mind  to  grant  fuci,  and  fuch  things,  may  be  called  a  benoexecu- 

teftament;  yet  it  is  not  altogether  of  no  force  and  validity;  for  ^°'^"amcd, 

fince  there  is  an  expreffion  of  the  teftator's  mind  for  the  difpofi-  cutorhath 

tion  of  his  goods  in  this  or  that  manner  ;  fo  far  it  (hall  be  of  ef-  nothing  ta 

fe£l,  that  t'le  difpofition  fliall  be  made  according  as  he  hath  ex-  f°  ^"^ 

prefled  his  mind,  and  therefore  fhall  adminiftration  be  granted  to  tenements 

the  next  of  kin  cum  codicillo  annexoy  as  it  is  when  a  perfect  will  is  which  were 

made,  and  an  executor  refufes.  ^^i  "'S'- 

'  naily  tefta- 

mentary,  but  are  made  devlfable  by  aft  of  parliament.     Off.  of  Exec.  3,  4. 

On  the  contrary,  the  bare  naming  of  an  executor  in  the  will,  Godolph. 
without  giving  any  legacy,  or  appointing  any  thing  to  be  done,  ^-'  ^^-  "^ 
is  fufhcient  to  make  it  a  will,  and  as  a  will  it  is  to  be  proved,     *^*^'3' 
for  the  naming  of  executors  is  by  implication  a  gift  or  dona- 
tion  to  them  of  all   the  goods,  chattels,  credits,   and  perfonal 
eftate  of  the  teftator,  and  the  laying  upon  them  an  obligation 
to  fatisfy  the  teftator's  debts  to  the  juft  value  of  his  goods  and 
chattels. 

But  although  the  appointing  of  an  executor  be  an  eflential  part  Off.  of 
of  a  will ;  yet  it  is  not  at  all  neceflary,  that  the  teftator  fhould  ^^~^-  ^• 
make  ufe  of  the  word  executor  in  conftituting  him  ;  for  any  words  §,°^J'  ^ 
which  fliew  his  intention,  that  fuch  an  one  fliould  be  executor.  Dyer,  90. 
are  fufficient ;  for  a  man's  will,  being  fuppofed  his  laft  a£t,  and  T^  teftator 
made  when  he  is  incps  conciliij  is  to  receive  a  favourable  inter-  tain'^perfons 
pretation.  to  aft  at  bis 

executors, 
and  gave  onft  of  them  a  legacy  ;  the  Mafter  of  the  Rolls  held,  that  the  legatee,  fo  appointed  execuror, 
could  not  claim  his  legacy  without  acting,  or  at  leaft  proving  the  will.      Read  v.  Devaynes,  3  Br. 
Ch.  Rep.  95.] 

Therefore,  if  the  teftator  fays,  that  he  commits  all  his  goods  Godolph. 
to  the  adminiftration,  or  to  the  difpofition  of  A.  B.,  in  this  cafe  ^3- 
yi.  B.  is  as  effe£lually  made  executor  as  if  t]^e  teftator  had  made 
ufe  of  the  v.-ord  executor  :  fo,  if  tlie  teftator  appoints  that  ^.  B. 
fhould  difpofe  of  the  goods  in  his  cufl.ody,  he  is  thereby  made 
executor  of  thofe  goods  ;  or  if  he  fays,  /  }7iake  A.  B.  lord  of  all 
my  goods  J  or  I  leave  all  my  goods  to  him,  or  /  juake  A.  B.  legatary  of 
all  my  goods ,  or  I  leave  the  refdue  of  my  goods  to  him, 

[So,  if  after  giving  feveral  legacies,  tlie  teftator  appoint  A»  and  Pickering 

B,  to  ru-eive  and  pav  the  contents.  \  \-  Towers, 

'   ''  -'  Ambl.  364.. 

So, 


^S  (Bntiitm  anti  Htiminlfiratocier* 

Godolph.  Soy  if  the  teftator  faith,  Iivi/l  that  A.  B.  be  my  executor  ifC  D. 

*  5  ^  •        "^'^^  '"^^  '  ^^  ^^^^  ^'^^"^  ^'  "^'  ^^  appointed  executor,  and  may  if  he 
if  J.  ^b'.      pleafes  be  admitted  to  the  executorfhip,  and  exclude  A,  JB.  * 

/hould  not  be  lirft  cited,  ajid  refufe  ? 

Godoiph.  So,  if  the  teflator,   fuppofing  his  child,    his  brother,    or  his 

"3*  kinfmari  to  be  dead,  fays  thus  in  hi&  will ;  forafmuch  as  my  child^ 

my  brother  J  &c.  is  dead,  I  make  A.  B.  my  executor  ;   in  this  cafe,  if 
the  perfon,  whom  the  teftator  thought  dea(j,  be  alive,  he  fliall 
be  executor. 
Godoiph.  Alfo,  if  the  teftator,  being  alked  by  another,  whether  he  doth 

5'  make  A.  B.  his  executor,  doth  anfwer,  yea,  I  do,  or  what  elfe,  or 

ivhy  not  ?  or,  whom  elfe  Jhould  I  make  executor  ?  or,  /  cannot  deny 
ity  or  other  words  to  that  purpofe,  atiwio  tejlandi^  this  amounts  to 
an  aflignation  of  A.  B.  executor. 
Godoiph.  So,  if  the  teftator  doth  make  A.  B.  or  C.  D.  his  executors  ;  in 

^'  this  cafe  they  (hall  both  of  them  be  executors,  for  or  fhall  be  here 

conftrued  and,  rather  than  the  party  for  this  incertainty  fhould  be 
faid  to  die  inteftate. 
21 H.  6.  6.  But  if -^.  be  made  an  executor,  and  B.  a  co-adjutor,  without 
E)fec°q,  more,  he  is.  not  by  this  an  executor  with  ^.,  nor  hath  fuch  co- 
RoU.  Abr.  adj  utor  or  overfeer  any  power  to  adminifter,  or  to  intermeddle 
914-  otherwife  than  to  counfel,  perfuade,  and  advife. 

Godoiph.  It  is  faid,  that  appointing  him   executor,  who  is  named  in 

7"'  fuch  a  note  left  with  C.  D.,  is  not  a  fufficient  making  of  him  an 

executor  at  all :  but  according  to  Godoiph.,  this  muft  be  under- 
ftood,  that  it  is  no  fufficient  appointing  of  an  executor  to  make 
it  a  written  will,  becaufe  the  appointing  of  an  executor  is  left  out 
of  the  will ;  but  furely  it  will  be  a  good  nuncupative  will,  if  not 
a  good  written  will  \  for  why  fliould  not  fuch  an  appointment  be 
good  in  cafe  where  the  teftator  had  made  a  difpofition  by  writing, 
as  well  as  if  he  appoint  an  executor  by  word  of  mouth,  where  he 
liath  made  difpofition  by  writing  of  his  goods  and  chattels  .'' 
Godoiph.  If  one  appoint  my  executor  to  be  his  executor,  and  die  ;  jf 

1^-  the  will  be  not  void  for  incertainty,  yet  he  is  dead  inteftate  until 

1  die,  and  die  teftate  j  but  if  I  die  inteftate,  then  he  is  dead  in- 
teftate alfo. 
Godoiph.  If  there  be  demonftration  in  a  will,  that  is  only  added  as  de- 

^5-  fcriptio  perfona,  and  that  be  falfe  5  yet  if  the  perfon  be  well  enough 

known  with  it,  that  is  fufficient ;  as  if  the  teftator  appoints  his 
fon  Thotnas,  who  was  lately  married,  to  be  his  executor,  that  \% 
well  enough,  though  he  be  not  maniedc, 

2.  Of  appointing  an  Executor  abfolutely,  or  upon  Condition, 

OfF.  of  Any  word  in  a  will,  that  fufpends  the  affignation  of  an  exe- 

r^H^i'h*  cutor  in  expectation  of  fome  future  events,  makes  the  executor- 
^0,  *  ftiip  conditional :  but  if  the  condition  be  contrary  to  the  former 
(a)  But  a  part  of  the  v/ill,  it  is  void  ;  as  if  one  makes  his  two  executors, 
^nT&annot  Provided  that  one  fhall  not  adminifter,  this  is  {a)  void. 
nieJdle  during  the  other's  life,  is  good  j  and  by  this  they  fliall  be  executors  fucceflively,  and  not  joint^. 
t^ff.of  Exec.  13. 

A  conii 


•  A  ccfiJiiion  ought  properly  to  relate  to  fomething  in  cOhtin*  Godolph. 
gency,  that  may,  or  may  not  be  ;  for  if  it  be  fubjeft  to  no  con-  4-3- 
tingency  either  in  fubftance  or  circumftance,  it  is  no  condition  ; 
as,  if -^.  makes  JB.  his  executor,  upon  condition  the  fun  rife  ten 
days  after  his  death,  he  is  executor  abfolutely,  for  there  is  no 
contingency  to  fufpend  his  being  fo.  So,  if  the  teftator  make 
^.  his  executor,  upon  condition  the  teflator's  wife  and  daughter 
be  alive  at  the  time  of  the  death  of  the  teftator,  and  he  never  had 
any  daughter,  the  will  is  abfolute,  for  there  is  nothing  poffibly  to 
overthrow  it ;  and  in  fuch  cafe,  where  there  is  nothing  to  be  a 
Contingency,  the  adding  of  a  condition  can  be  interpreted  nothing 
but  the  making  an  illicitous  grant.  So,  captious  conditions,  that 
are  contrary  to  the  difpofitions  made,  are  void,  becanfe  they 
cannot  be  fuppofe  to  be  made  with  any  other  defign  than  that 
a  man  fhould  avoid  his  own  grant. 

Neceffary  conditions,  either  in  refpe6l  of  fa£l  or  law,  are  of  Godolph. 
no  manner  of  force  -,  for  it  is  in  vain  to  require  that  which  muft  H' 
neceflariiy  be.     ImpoITible  conditions  in  refpedl  of  law,  perfons, 
nature,  or  contrariety,  are  in  themfelves  void,  and  therefore  hin- 
der not  an  executorfhip. 

If  an  executor  is  appointed  upon  condition  that  he  gives  fe-  Off.  of 
curity  before  fuch  a  day  to  perform  the  will,  or  before  he  takes  ^"'='  "♦ 
upon  him  the  adminiftration,  he  muft  in  thofe  cafes  perform  the 
condition  before  he  is  complete  executor. 

But  in  cafe  of  arbitrary  conditions,  the  executor  hath  time,  Godolpfi, 
during  his  life,  to  perform  the  condition,  and  may  enioy  the  exe-  43- T^- 
cutorihip  m  the  mean  time,  uulels  the  judge  appomts  a  tune  for  the  execu- 
him  to  perform  the  condition  in ;  but  if  the  judge  appoint  time  torfliip  be 
and  place,  and  the  executor  do  it  not,   then  is  the  condition  <^*fermined» 

vet  3.11  3CCS 

{a)  broken,  and  the  perfon  inteftate,  and  fo  adminiftration  is  to  done  by  fuch 
be  granted  to  the  next  of  kin.  an  executor 

in  purfuance 
of  h!s  office,  before  fuch  condition  brolcen,  are  good.     Godolph.  77. 

3.  Of  appointing  a  temporary  Executor,  as  for  a  limited  Time, 
during  the  Abfence  of  'J.  5.,  ^c. 

The  time  may  be  limited  when  the  executorfliip  fhall  begin,  Godolph, 
and  that  either  certainly  or  with  reference  to  contingency  ;  for  7^' 
by  our  laws  it  is  lawful  for  a  teftator  to  appoint  his  executor, 
either  from  a  certain  time,  or  until  a  certain  time,  and  in  the 
mean  time  adminiftration  may  be  committed  to  the  next  of  kin, 
or  to  the  widow ;  and  the  afts  done  by  fuch  adminifi.rator  can- 
not be  (^)  avoided  by  the  executor  aftervi'ards  i  and  in  this  fenfe  (^)  KoW 
the ,  fame  perfon  may  be  faid  to  die  partly  teftate,  and  partly  ^^i-^- 
inteftate,    which  by  the   ftriclnefs  of  the   civil  law   is  not  al- 
lowable. 

So,  a  perfon  may  appoint,  that  J.  S.  fiiall  be  executor  till  his  off  of 
fon  comes  of  age,  or  for  any  limited  time  he  pkafes.  c,,  ^  AcitTio 


4.  Of 


30  (Bxtmtov^  anti  HDmimflratorief. 

4.  Of  appointing  an  Executor  with  a  limited  Power,  as  to  admi- 
nifter  Part  of  the  Eftate. 

Off.  of  The  teftator  may  limit  and  divide  the  power  of  his  executors 

c^d^'i'h'  (^)  ^'^  ^^^  following  manner  :   ly?,  He  may  make -^.  his  executor 

78.  °Roii.  for  his  plate  and  houfehold-itufF,  B.  for  his  fheep  and  cattle,  C. 

Abr.  914.  for  his  leafes  and  eftates  by  extent,  and  D.  for  the  debts  due  to 

l^"^.  him;  or,  2dly,  He  may  appoint  ^.  executor  for  his  goods  in  the 

ditors,\hey  couuty  of  5.,  B.  for  his  goods  in  the  county  of  N.y  and  C.  for  his 

are  all  exe-  goods  in  the  county  of  H. 

cutors,  and 

as  one  executor,  and  may  be  fued  as  one  executor.     19  H.  8.  8.     Dy.  3.    3a  H.  8.     Br.  Exec.  155. 

Cro.  Car.  293.] 

OfF.  of  And  though  feveral  executors  are  appointed  with  feparate  and 

Exec.  13.     diftin£t  powers,  yet  is  the  will  but  one  will,  and  needs  only  one 

probate. 
Salk.  927.         But  if  a  perfon  is  made  executor  without  any  limitation  or  re- 
pl.  6.  flridtion,  he  cannot  take  out  adminiflration  for  part,  but  muft 

renounce  the  executorfliip  in  totoy  or  not  at  all. 
Yelv.  103.  Therefore  if  an  executor  has  a  term,  and  the  premifes  are  of 
Cro.  jac.  jgfg  yalue  than  the  rent  referved  thereon ;  in  an  a£lion  brought 
Ht?graie's  *  againft  him  in  the  debet  and  dctinet,  he  muft  plead  fpecially,  that 
cafe.  Mod.  he  has  no  aflets,  and  that  the  land  is  of  lefs  value  than  the  rent, 
185.  Saik.  ^j^^  demand  judgment,  if  he  ought  not  to  be  charged  in  the  de- 
^^oji.  ^  '   '    tinet  tantutn ;  and  this  will  free  him  from  being  charged  de  bonis 

propriis ;  for  otherwife  the  premifes  fliall  be  prefumed  to  be  of 

greater  value  than  the  rent. 

(D)  Of  appointing  Co-Executors :  And  herein, 

I .  What  A£ts  done  by  any  one  of  them  (hall  be  as  valid  as  if 
done  by  them  all. 

Godoiph.  T^  ^  i^*^"  appoints  feveral  executors,  they  are  efteemed  in  law 
134.  Off.  of  1  ijut  as  [b)  one  perfon,  reprefenting  the  teftator,  and  therefore 
Ro^Abr  ^^  "^^^  done  by  any  one  of  them,  which  relate  either  to  the  de- 
9-4.'  livery,  gift,  fale,  payment,  pofleflion,  or  releafe  of  the  teftator's 

{b)  There-  goods,  are  deemed  the  acts  of  all,  for  they  have  a  joint  ani 
them^'fliaU     entire  authority  over  the  whole  {c). 

have  but  one  effoin,  either  before  appearance  or  after  ;  becaufe  their  teftator  himfelf,  whofe  perfon  they 
leprefent,  could  have  no  more.  Godoiph,  135.  [(t)  The  law  is  otherwil'e,  it  hath  been  faid,  with 
refpeft  to  adminiftrators.  Lord  Bacon's  Tradts,  162.  Hudfon  v.  Hudfon.  But  lee  ccAVr.  Jacomb  v. 
Harwood,  z  Vez.  265.     See  too,  Touchft.  4S4-5.] 

Dyer,  23.  b.       Hcncc  it  hath  been  adjudged,  that  if  the  teftator  dies  pofTefled 

pi.  146.  Q^  ^  leafe  for  years,  and  having  made  two  executors,  one  of  them 

-47.    '^*  grants  all  his  intereft  to  a  ftranger,  that  the  whole  term  p^iiTes, 

\d)  So,  if  for  each  had  an  [d)  entire  authority  and  intereft  different  from 

one  execu-  Qx\-yQx  iointcnants. 

tor  releafes  ■> 

a  debt,  it  is  good,  and  fnall  bind  the  reft.     2i  H.  7.  15.  b.     Dyer,  23.  b.  In  margin.-" So,  if  one 

executor  furrenders  a  term.  28  H.  6.  3.  Dyer,  23.  b.  in  margin.— —So,  if  one  acknowledges  a 
iudgment  on  an  adion.  17  E.  3.  66.  Ujcr,  23,  b,  in  margin,— —So,  if  on  a  j:i:d  juris  damat  one 
©I  them  attorns,  it  fliall  bind  them  all. 

And 


(2Hrccutor0  ant)  ^DminiCtratcri^^  31 

And  for  this  reafon  it  is  holden,  that  if  one  executor  grants  or  Godolph. 
releafes  his  intereft  in  the  teftator's  eftate  to  the  other,  nothing  ^3+- 
pafleth  thereby,  becaufe  each  was  poiTefTed  of  the  whole  before. 

Alfo,  it  hath  been  adjudged,  that  if  an  obhgee  makes  two  ex-  zRoll.Abr. 
ecutors,  and  dies,  and  one  of  them  delivers  the  obligation  to  a  ^^'  ^.'^l'"'^]' 
ftranger  in  fatisfadlion  cf  a  debt   due  from   himfelf,   and  dies,  fm/Dyer 
though  the  debt  does  not  pafs  by  the  affignment,  being  a  chofe  -3'  b.  in 
in  adiion,  and  not  properly  aflignable  ;  yet  by  this  delivery  the  ^^^'"A 
party  hath  fuch  an  intereft  in  the  paper  and  wax,  that  he  may  Eiiz.  478.' 
jullify  the  detainer  in  an  adlion  of  detinue  brought  againft  him  ?!•  2-  ^nd 
by  the  furviving  executor.  |5^-  ^\^^' 

judged  by  three  judges  agjinfl  one. [^-   -As  to  this  determination,  for  the  obligation  was  only 

evidence  of  the  debt  ^  and  as  the  debt  was  njt  aflignable,  being  a  cbofe  In  aiiion,  and  only  a  mere  dt~ 
livery,   what  interelt  could  pals  ?J 

2.  Where  they  muft  anfwer  for  each  other's  A£ls,    and  what 
Remedy  the  one  hath   againft:  the  other. 

It  is  clearly  agreed,  that  one  executor   fliall  not,  be  charged  Godolph. 
with  the  wrong  ox  devajlavit  of  his  companion,  and  ftiall  be  no   '•*•  Off. 
farther  liable  than  for  the  afltts  w^hich  came  to  his  hands  ;  and  (a)'''"^ '^ 
therefore  where  an  [a]  a£lion  was  brought  againft  two  executors,  Eiiz.  318. 
and  the  jury  found  that  the  two  and  another  were  made  exe-  Hargthoip 
cutors,  and  that  the  third  wafted  the  aflets  to  the  amount  of  ^l^.^i  ad-" 
600/.,  and  died,  and  that  only   16/.  came  to  the  hands  of  the  judged. 
two  others ;  the  court  held,  tliat  they  fliould  be  chargeable  for 
no  more  than  the  16/.,  for  that  it  was  the  teftator's  folly  to  truft 
fuch  a  perfon,  which  muft  not  turn  to  the  prejudice  of  the  other 
executors. 

Alfo,  it  hath  been  holden  in  Chancery,  that  if  there  be  two  ChurchiilT. 
executors,  and  they  join  in  a  receipt,  and  one  only  receive  the  ^^'^'n  '^"'^ 
money,  as  to  creditors,  who  are  to  have  the  utmoft  benefit  of  ,°"g.  pi  ^'g. 
law,  each  is  liable  for  the  whole,    though  one   executor  alone  per  Har- 
might  give  a  difcharge,  and  the  joining  of  the  other  was  unnecef-  cou.r,chaiu 
fary  ;  but  as  to  legatees  (3),  and  thofe  claiming  diftribution,  who  ili.  s.  c!' 
have  no  remedy  but  in  equity,  the  receipt  of  one  executor  Ihall  (i)  This 
not  charge  the  other,  for  the  joininar  in  the  receipt  is  only  mat-  ^""""'^'O'* 

JO  *  IS  DOt  msdc 

ter  of  form  ;  the  fubftantial  part  is  the  atlual  receiving,  and  this  by  the  de- 
only  is  regarded  in  confcience.  cree,  nor 

hath  it 
been  adopted  in  later  c^fes.     Vide  Sadler  v.  Hobb5,  a  Br.  Ch.  Rep.  117.,  and  the  decree  in  i  Cox's 
p.  Wms.  243.     But  in  the  cafe  of  Gibhs  v.  Herring,  Pr.  Ch.  49.,  it  is  flaiiee  to  have  been  taken  and 
allowed  ;   but  the  editor  of  the  la.T:  edition  of  that  v;ork  hath  not  been  able  to  difcover  any  fuch  cafe 

in  the  Regiftcr-book.     The  diftiniSion,  therefore,  is,  in  truth,  without  authority. Taking  it 

without  the  diftindtioii,  the  rule  laid  down  in  the  text,  as  to  ex-cutors  joining  in  receipts,  hath  been 
generally  admitted  as  eltabliflied  law.  Fellows  v.  Mitchel,  i  P.  Wras.  81.  Aplyn  v.  Brewer,  Pr. 
Ch.  173.  Leigh  v.  Barry,  3  Atk.  584.  £;« /larf^  Belchier,  Ambl.  219.  Sadler  v.  Hobbs,  z  Br.  Ch. 
Ca.  1 16.  But  it  hath  be:n  broken  in  upon  by  Lord  Harcourt  in  the  cafe  of  Churchill  v.  Hobfon,  uhi 
Jupra,  and  by  Lord  Northington  in  Weftley  v.  Claike,  25th  June  1759.  reported  in  i  Cox's  P.  Wms. 
83.,  and  Finch's  edition  of  Pr.  Ch.  173.  ;  and  the  Mater  of  the  Rolls  (Sir  R.  P.  Arden)  hath  ex- 
prefsly  entered  his  diflent  from  it  in  its  fulleft  extent,  "vix.  that  an  executor,  by  joining  in  a  receipt, 
/hall  in  alt  cafes  be  liable.  Scurfield  v  Howes,  3  Br.  Ch.  Rep.  94.  This,  however,  is  clear  from  all 
the  cafes,  that  where,  by  an\  aft  dove  by  one  executor,  any  part  of  the  ei'tate  comes  to  the  liands  of 
another  executor,  the  former  will  be  anfwerable  for  his  companion  in  the  fame  manner  as  if  he  had 
enabled  a  ftranger  to  receive  it.  Sadler  v.  Hobbs,  Scurfisld  v.  Howes,  ubi  jupra,  i  Cox's  P,  Wnas, 
J14I.  note,  Gill  V,  Acwrney  GcneraJ,  Hardr.  314. J 

S  If 
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Chan.  Ca.  If  J.  devifes  legacies,  and  mskes  Bi  and  C.  his  executors,  and 
57-  B.  makes  C  and  D.  his  executors,  and   dies,    and  they  poflefe 

irediwrmry  themfeivcs  of  the  eitate  of  ^.,  they  may  be  both  charged  in 
fbliow  the  equity ;  for  though  in  point  of  law  the  executorlhip  furvived  to 
teftator's       Q     gj^^j  £)_  jg  y^Q^  privy,  vct  the  eflate  of  A.,  in  {a)  whofe  hands 

eftatCi  into       ,  1  ..  ^     i,     T    ui 

v/hofe  hands  ioevcr,  ought  to  be  hable. 

foever  k  comes,  notwidulanding  any  afliynment  of  it  by  the  executor,     s  Vern.  75. 

Off",  of  One  executor  {h)  cannot  regularly  fue  another  of  his  co-exe- 

Excc.  99.  cutors  touching  any  thing  relating  to  their  teltator's  will,  or  that 
J  3°  "  ^  '      is  within  the  power,  intereft,  duty,  or  office  of  an  executor. 

(i)  But  may  in  equity,  and  compel  him  to  account  for  a  mo'.ety,  &c. ;  yet  'vide  Sid.  33. 

Off.  of  But  if  the  refidue  of  the  perfonal  eftate,  after  debts  and  lega* 

Exec.  gg.  j,jgg^  j^g  clevlfed  to  both  the  executors,  one  of  them  may  fue  the 

J  °  °^  '  other  in  the  fpiritual  court  for  a  moiety,  for  this  is  in  the  nature 

*  £^;.'.  As  of  T  gifr.  or  ?e;^acv  to  him,  and  he  may  bring  trefpafs  againft  the 

todptinu?,  QiY^^^r-  executor,  11  he  takes  it  out  of  his  poffeffion,  or  detinue  *if 

if  a  parti-       1         ,         •         .      r  1  • 

tion  has  not  h?  iletuujs  it  irom  him. 

been  made,  fo  as  to  diftinguifli  the  plaintiff's  fhare  ? 

3.  Where  they  mufb  jointly  fue  and  be  fued;  and  therein  of 
Summons  and  Severance. 

Godolph.  As  executors  in  reprefenting  the  teflator  make  but  one  perfon, 

eI«°^'°^  they  are  all  regularly  to  fue  and  be  fued. 

Lev.  161.  But  if  debt  be  brought  againft  an  executor,  and  he  pleads  that 

Imbinln"'^  J'  ^'  '^^  co-exccutor  with  him,  and  that  he  is  not  named  in  the 
Sid.  242.'     writ,  without  averring  that  J.  S.  hath  ad'miniftered,  the  plea  will 
be  ill  j  for  although,  when  an  executor  fues,  the  defendant  may 
p'xcad  another  executor  not  nam.ed,    without   fhewing  that  the 
other  hath  adminiilered,  becaufe  he  cannot  know  whether  the 
other  hath  adminiftered  or  not ;  yet,  when  an  executor  is  fued, 
if  he  pleads  another  executor  not  named,  he  ought  to  go  far- 
ther and  fay,  that  he  has  adminiilered,  for  that  lies  in  his  own 
conuzance. 
Carth.  61.         Alfj,    if  an  a£lion  be  brought  againft:  one  executor,  where 
there  are  more,  if  that  one  executor  do  not  plead  the  matter  in 
abatement,  but  plead  to  the  aftion,  he  fiiall  never  have  the  ad- 
vantage of  fuch  a  plea  afterwards. 
Sal.'c.  3.  If  two  executors  fue,  and  fet  forth  themfelves  to  be  executors, 

f}"  ^:        ,  and  that  they  proved  the  will,  f  but  upon  the  probate  fet  forth 

Brookes  and    .  •<    *  .      t      -^    ...  .      ,         ,    r       , 

Stroud.  It   appears  that  one  only  proved  the  will,    and  the   defendant 

f  k.is  not  pleads  this  in  abatement,  a  refpondcant  oufter  will  be  aw'arded,  for 

"j'"^f^"  both  have  the  right  in  them;  and  he  that  did  not  prove  may 

prove  th?  cornc  In  when  he  pleafes,  but  cannot  refute  during  the  life  of  him 

%\i<i;  but  it  tjj.-it  has  proved. 

is  fufficient 

for  them  to  declare  ge!:eral!y  as  executors,  and  make  a  profert  0^  the  letters  teftarrientai7,  and  the  defend  • 
ant  muil  plead  to  the  idtion  :  If  the  probate  is  called  f^r  on  the  trial,  it  will  thereby  appear  that  tkc 
plaintifts  aie  executors,  named  fuch  by  tiie  teftatot  himlelf. 

If 
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If  a  man  appoints  two  executors,  there  (hall  be  fummons  and  Cro.  Car. 

feVcrance,  becaufe  one  of  the  executors  may  releafe ;  yet  fuch  a  ^^°-  ^^o"- 

reler.fe  is  a  devajiavit  in  him  ;  but  if  he  will  not  proceed  at  law,  oft'o'f  ' 


Ex- 


it is  no  devajiavit  in  him  ;  and  therefore,  both  executors  being  ec,  96. 104, 

only  truftees  for  the  perfon  deceafed,  they  {hall  not  be  compelled 

to  go  on  together :  but  if  one  refufes,   the  other  may  bring  his 

a6lion  in  the  name  of  both,  and  have  fummons  and  feverance  ; 

for  otherwife  a  co-executor  might,  by  collufion  with  the  debtor, 

and  not  proceeding,  keep  the  other  from  recovering  aflets,  and 

not  create  a  devajiavit  in  himfelf ;  but  after  fuch  fummons  and 

feverance  he  does  not  proceed  for  a  moiety,  but  as  reprefenta- 

tive  of  the  teftator  proceeds  for  the  whole  the  teftator  was  entitled 

to,  and  fhall  have  judgment  only  in  his  own  name. 

Therefore  if  there  are  two  executors,  and  they  bring  an  adlion  Cro.  Eliz. 
of  debt,  and  one  of  them  is  fummoned  and  fevered,  and  the  ^p-    ^'^* 
fevered  perfon  dies,  the  writ  (hall  not  [a)  abate.  cJInI?  be- 

ing a  party,  he  couM  not  fue  out  execution  If  he  was  alive.     Off.  of  Exec.  105. 

If  debt  be  brought  againft  feveral  executors,  and  one  appear,  Salic.  312. 
and  the  other  make  default  upon  the  grand  diftrefs,  the  court  p'-'?-/'"' 
may  proceed  againft  him  that  appears ;  and  if  the  plaintitF  re-  2'Ld!Rayin. 
cover,  judgment  fhall  be  againft  all  the  executors  for  the  goods  870. 
of  the  teftator;  and  the  25  ^".  3.  j'?.  5.  cap.  17.,  which  gives  a 
capias  in  debt,  has  been  always  conftrued  within  the  equity  of 
the  ^E.^'Ji'  !•  (^'  2,'i  fo  that  if  there  be  feveral  executors  de- 
fendants, and  a  cepi  is  returned  as  to  one,  and  a  non  ejl  inventus 
as  to  the  reft,  the  plaintiff  {hall  proceed  againft  him  that  appears, 
and  {hall  have  judgment  againft  all ;  for  the  default  upon  a  ca- 
pias is  the  fame  as  upon  the  grand  diftrefs.     Ergo^  error  muft  be 
brought  by  all. 

If  one  executor  hath  the  pofTeffion  of  the  teftator's  goods,  {b)  19  h.  G. 
which  are  taken  from  him,    {b)  both  muft  join  in  an  a£lion  ^5- 
(f )  of  trefpafs ;    for  the  pofleiTion  of  one  is  the  pofteflion  of  ,  Leonlzot! 
the  other ;  and  if  one  only  ftiould  bring  the  action,  and  the  other  s.  p,  pir 
fhould  releafe  it,  fuch  releafe  would  be  eood.  P°i^°5  '^"'^ 

,    ,    ,  in  Godolph. 

J  34.,  and  Off.  of  Exec.  104.,  it  is  faid,  that  if  goods  be  taken  out  of  the  poffefllon  of  one  executor, 
he  alone  may  maintain  an  action  for  the  fame,  and  chat  without  naming  himfelf  executor  j  for  which 
is  cited  38  E.  3.  9.  (c)  But  if  one  executor  alone  feils  the  goods  of  the  teftator,  he  alone  may  main- 
tain an  aftion  of  debt  for  the  money.     Godolph.  135.     Off.  of  Exec.  104. 

It  is  faid  that  executors,    when  fued,  cannot  plead  diftinfl  Off.  oi^x. 
pleas,  becaufe  they  reprefent  but  one  perfon,  who  could  have  but  ^"^^  9^-  Go- 
one  plea,  if  he  was  living;  but  it  is  faid  to  be  holden  by  others,  u)'^o^\{ 
that  executors  may  plead  diftinft  pleas,  and  that  {hall  be  tried  two  execu- 
wliich  is  [d)  beft  for  the  teftator,  and  moft  peremptorily  to  fettle  ?^7  ^^^^'^ 

^\.  ^  r  i.  I.  J  judgment, 

the  controverfy.  \J,^,  ^l^ 

prays  a  capias,  and  tlie  other  a  feri  facias,  the  cafia:  fliall  be  awarded  as  beft  for  the  teftator.  Hob,  61, 
died  3S  the  opinion  of  Cotifmorein  7  H.  6.  6, 
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(E)  Of  the   Probate    of  Wills,   and   granting  Ad- 
mi  nift  ration  :  And  herein, 

I.  To- whom  the  Probate  of  Wills  and  granting  of  Adminlftra- 
tion  did  originally  belong. 

{.t)  I'll-  |T  nppears  to  hsve  been  a  matter  of  great  coatroverfy,  to  whom  , 
r-°|'j"''""         ^^^   probate  of  wills  and  granting  of  adminillration  did  ori- 

froZth  j:;inally  belong,  and  v/hether  thefe  were  matters  entirely  of  eccle- 

fays,  that  liaftical  cognizancc  :  {a)  but  it  feems  to  be  now  the  better  opi- 

tlrJci  the'  "^°"»  ^^^^  ^^^  probate  of  teftaments  did  not  originally  belong  ta 

ecclefuiti-  the  ecclefiaftical  jurlfditStipn,  but  to  the  refpe£live  lords  of  ma- 

cai  courts  nots  where  the  teflator  died,  as  all  other  matters  did. 

tojching 

teftjincntary  mattevs,  is  by  the  cuftom  of  EngLitid,  and  not  by  tlie  ecclefiaftical  law. WiJkins,  78. 

Lamb.  Scixon  Laws,  64.,  make  it  appear,  that  the  h'.jhop  and  Actiff  fat  together  in  the  county  courts  ; 
and  by  the  i-ax'^ii  Laws,  which  they  give  us,  it  pltiuly  .\ppears,  that  the  probate  of  teftaments  was  in  the 

county  courts Sdd.  Eadmnui,  l<)7-,  gives  us  the  charter  oi  JViUiun  the  Conqueror,  which  firft  fe- 

pa  ated  ihe  ecclefuftical  cc(\irt  from  the  civil  ;  but  this  charter  does  not  mention  matters  teltamentary, 
or  the  probate  of  wills,  to  be  of  e^clefiaftical  conufance  ;  but  only  fays,  that  the  crimes,  that  were  to  be 
profecuted  pro  Jaluie  an'inia,  were  to  be  of  that  conufance. — And  therefore,  according  to  Seld-  Eadme- 
rii  i5S.,  tlie  ecclcfi.Mtical  jurifdidion  did  not  prevail  herein  till  the  time  of  Rich,  s.,  at  which  time 
the  clergy  got  the  king  to  publifh  the  law  of  IViiliiim  the  Conqueror,  and  confirm  the  fame,  and  that  no 
matters  of  ecclefiaftical  conufance  fhould  be  tranfafted  in  the  county  court ;  this  is  the  charter  of 
Z  K'lch.i.  Mirr.b>a>:o,  iz.  No.  5.,  and  is  mentioned  in  Selden's  Eadmerus,  168. Hencefor- 
ward the  clergy  had  the  whole  jurifdidlion  of  wills,  becaufe  the  county  cou-rt  could  not  receive  the  pro- 
bate, and  the  king's  court  could  not  intermeddle  with  it,  becaufe  by  a  charter  in  Hen.  I.'s  reign,  the 
kind's  tenants,  who  owed  fuit  to  it,  were  enabled  to  difpofe  of  their  perfonal  eftate  for  the  good  of 
their  fou's,  and  of  this  the  clergy  were  thought  to  be  the  propereft  pcrfons  to  take  care.  Plow.  175.  in 
the  cife  of  Greys  and  Fox,— = — Hence,  in  Fitz.  Abr.  tit.  Ttjiament,  148.,  it  is  faid  by  Fairfax,  that  it 
was  but  of  late  the  church  had  the  probate  of  wills,  and  he  fuppofes  that  it  v^as  given  to  them  by  fome 

a<!t  of  parliament And  in  the  1 1  H.  7.  Fineux  afferts,  that  the  probate  of  wills  did  not  belong  to  the 

fpiritua!  courc  by  the  ecclefiaftical  law,  but  came  to  them  by  cuftom  and  ufage  : — and  with  thefe  opi- 
nions my  Lord  Coke  agrees  in  Henflow's  cafe,  9  Co.  3S.,  and  on  thefe  foundations  concludes,  that 
when  the  will  is  proved  in  the  ecclefiaftical  court,  the  covirt  has  executed  its  authority  ;  but  the  execu.i- 
tors  are  to  fue  in  the  temporal  courts  to  get  in  the  eftate  of  the  deceafed. 

Rayni.  405,  But  howevcr  it  might  have  been  formerly,  it  is  now  certain, 
406.  sid.  jj-j^^,  ti^g  fpiritual  court  is  the  only  court,  except  as  herein  after 
and'weiiT  excepted,  that  has  jurifdi6tion  of  the  probate  of  wills,  and,  a& 
Lev.  255.  incident  to  fuch  juriidiftion,  hath  power  to  determine  all  thofe 
^^''^- 1  ?'•  matters  that  are  nccefiary  to  the  authenticating  of  them.  Hence  it 
^ro^"^  '  hath  been  adjudged,  that  if  the  feal  of  the  ordinary  appears  to 
[iStr. 431.  the  probate,  it  cannot  be  fuggefked  or  given  in  evidence  in  the 
Kence  a!fo,  common  law  courts,  that  the  will  was  forged  *,  or  that  the  tef- 
moneytoan  tator  was  7;o«  comp&s,  or  that  another  perfon  was  executory  but 
executor  it  may  be  given  in  evidence,  that  the  feal  was  forged,  or  the  will 
^t^-^Td  repealed,  or  that  there  were  bona  nctabiliay  becaufe  thefe  are  not 
probate  of  ii'i  contradi<Slion  to  the  real  feal  of  the  courty  but  admit  the  feal 
a  forged        and  avoid  it. 

will,  is  a 
-■  difcliarge  to  the  debtor  of  tiie  intcftate,  notwithftanding  the  probate  be  afterv;ards  declared  null,  and  ad- 
miniftration  be  granted  to  the  next  of  kin.  Alien  v.  Dundas,  3  Term  Fvcp.  125.  As  a  prifoner  can- 
not be  convifled  of  forging  a  v^ill  during  the  exiftence  of  the  piobatt,  R,  v.  Vincent,  1  Str.  481.,  it  is 
the  practice  to  poftpone  the  trial  till  the  fpiritual  court  hath  deteimineci  upon  its  ■validity.  R.  v.  Good- 
rich, O.  B.   1784,  cited  in  3  Term  Rep.  126.    R.  v.  Rhodes,  i  Str.  703-.] 

•  That  is  as  to  chattels,  or  perfonal  eftate ;  for  with  refpcft  to  real  eftate,  if  any  queftion  arifes,  the 
original  will  muft  be  produced,  and  not  the  probate,  which  cannot  authenticate  the  will  as  to  real. 
e.'Vate  ;  and  in  fuch  cafe  tlie  validity  of  tlie  v/il)  may  be  called  in  queftion,  an4  forgery,  iafanity  of  the 
teftator,  Oi  any  other  malter  that  avoids  the  will,  may  {se  given  in  tvidcnM. 

But 
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But  if  the  fpiritual  court  do  admit  a  will,  but  yet  will  not  give  Skin.  299. 

the  probate  thereof  to  the  executor,  becaufe  he  cannot  give  fe-  p'-^-  Sa!k. 

curity  for  a  juft   adminiftration,  the  temporal  courts  will  grant  v.c.'Vouib. 

(a)  a  mandamus  i  for  tliough  they  are  to  determine  whether  there  185.  s.  c. 

be  a  will  or  not,  vet  if  there  be  a  will,  the  executor  has  a  tern-  !,*jy^°^:9- 

,    .  ,  ,    /  1-1  1  i>«  C.  Holr. 

poral  right,  and  they  cannot  put  any  terms  on  him  but  what  are  30^,  s.c. 

mentioned  in  the  will,  {a)  So,  if 

they  refufe 
adminiftration  to  the  next  of  kin  ;    £  Mud.  374-,  unlefs  it  \>z  controverted  by  wiil  alleged  in  fpiritual 
court.     Fide  infra,  (G.) 

As  to  the  difpofitlon  of  inteftates'  eftates  and  granting  of  admi-  Roll,  Abr. 
niftration,   it  is  plain,  that  by  the  {b)  common  law  and  before  9^6.  Raym. 
the  ftatute  of  IVeJlm.  2.  cap.  19.,  the  ordinary  had  the  abfolute  !-J'  f/'^* 
difpofal  of  inteftates'  eftates.  [b)  But  my 

Lord  Coke 
thinks  that  this  was  granted  them  by  fotne  particular  conftitutions  ;  and  tl^erefore  fays,  that  anciently 
the  kings  oi  England;  by  their  proper  oincers,  Jolebant  capere  bona  intejlatorum  in  manusfuas,  9  Co.  36. 
&c.  in  Henflow's  cafe.     3  Mod.  24. 

And  therefore,  if  a  man  died  Inteftate,  neither  his  wife,  child,  a  Inft.  309. 
nor  next  of  kin  had  any  right  to  a  (hare  of  his  eftate,  but  the  ^'fi^',^^^* 
ordinary  was  to  diftribute  it  according  to  his  confcience  to  pious  ^    °  '  ^^* 
ufes  :  and  fometimes  the  wife  and  children  might  be  amongft  the 
number  of  thofe  whom  he  appointed  to  receive  it :  however,  the 
law  trufted  him  with  the  fole  difpofition. 

The  firft  ftatute,  that  abridged  the  power  of  the  ordinary 
herein,  was  the  ftatute  oiWeJlm.  2.  or  13  £.  i.  cap.  19.,  by  which 
it  is  enabled,  "  That  where  a  man  dies  inteftate,  and  in  debt, 
"  and  the  goods  come  to  the  ordinary  to  be  difpofed,  he,  de 
**  cateroi  (hall  fatisfy  the  debts,  fo  far  as  the  goods  extend,  in. 
**  fuch  fort  as  the  executors  of  fuch  perfons  ftiould  have  done  in 
**  cafe  he  had  made  a  will." 

Before  this  ftatute,  no  action  lay  agalnft  the  ordinary  at  the  Roil,  ^r, 
fuit  of  a  creditor,  where  the  party  died  inteftate,  nor  could  the  |°^^  ^^ 
ordinary  maintain  an  a£lion  againft  the  debtor  of  the  inteftate  ;  Raym.  497, 
but,  if  he  had  feifed  the  gootls,  he  might  bring  trefpafs  againft  but  for  tne 
any  one  who  took  them  out  of  his  pofleflion.  heixin'by* 

feveral  afls  of  parliament,  -vide  infra,  letter  F,' 

2.  Of  the  King's  Jurlfdlflion  In  granting  the  Probate  of  Wills 
and  Adminiftration. 

As  all  jurlfdl^llon  flows  from  the  king,  fo  he  Is  faid  to  be  the  Allen,  53. 
fupreme  ordinary  in  this  kingdom;  and  therefore  where  an  ac-  fj"!*/"."^"^ 
tion  of  debt  was  brought  by  an  adminiftrator,  and  the  plaintiff  this  We 
declared  of  letters  of  adminiftration  granted  to  him  per  Carolum  Prerogative. 
regem^  without  faying  dehito  modo^  yet  this  was  holden  good  on 
demurrer,  becaufe  the  king  hath  univerfal  jurifdiclion  here. 

But  it  is  faid,  that  if  a  perfon  dies  inteftate,  and  without  kin-  Salk.  37. 
dred,  though  the  ufual  courle  is  to  procure  the  king's  letters  pa-  t(',£^ga;.^'s 
tent,  and  then  the  ordinary  admits  the  patentee  to  adminiftra-  ofanimef- 
lion  J  yet  that  this  is  not  de  jurey  but  rather  out  of  refpe6l ;  for  tateveji  ia 

D  2  the 
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the  king  by  the  Ordinary  might  originally  have  difpofed  of  inteftates'  eflatcs  to 
a  forfeiture    pjous   ufes ;  and   the  inflance  of  foine  lords  of  manors  havlnsj 

I jr  felony,       ^    .      .^,.^.         ,  .         .  ,•  ,  ,  P 

and  the  or-  a  jurudidtion  herein,  is  not  a  prooi  to  the  contrary;  they,  ori- 
dinary  grant  ginally,  and  not  the  king,  had  right  to  grant  adminiftration. 

letters  of 

adminiftration  to  ^  in  confcqucnce  cf  a  warraiit  from  the  king,  and  tlicy  run  in  the  ufual  foim,  viz, 
*'  to  pay  debts.  Sec."  though  with  this  additioi;al  ciaufe,  "  to  the  ufe  of  his  majcfty,"  yi.  may  be  fued 
by  the  cieditors,  and  fliall  not  be  permitted  to  impeach  the  letters  of  adminiftration.  Megit  v,  John- 
fon,  Dougl.  542-] 

3.  Of  the   Archbifliop's  Jurifdlcltion ;    and   therein  of  iom  nO' 

tabilia. 

Off",  of  Ex-  If  a  perfon  dies,  having  goods  in  fcveral  [a)  diocefes,  the  pro- 
^c- 44'  bate  of  his  will,  as  alfo  the  granting  of  adminiftration  to  him, 
908.      '^'     belongs  to  the  archbifliop  of  the  province  in  vvliich  the  goods  are. 

Dyer,  305.  {a)  So,  vvljere  a  man  dies  inteftate.  having  lands  in  divers  peculiars,  the  granting  of  ad- 
miniftration does  not  belong  to  the  ordinary  of  tl.e  diocefe,  but  to  the  meriopolitan  of  the  province  ;  for 
they  are  excepted  nut  of  the  ciinary's  jurifdiiflion.  Lev.  78.  psr  Twifden  and  Windham.  [But  where 
thedeceafed  has  goods  within  the  diocefe  of  Ycik,  and  alio  within  a  peculiar  in  that  diocefe,  two  ad- 
miniftrations  ftiall  be  granted  ;  for  the  archbilhop  ihill  nor  have  his  prerogative  in  fuch  cafe,  the  pe- 
culiar being  dtiived  out  of  his  jurifdiiStion.     Cro.  El.  718.] 

Roll.  Abr.  So,  if  a  perfon  dies  inteftate  beyond  fea,  and  hath  goods  here, 
9°^-  though  but  in  one  diocefe,  yet  the  archbifiiop  is  to  grant  admi- 

niftration. 
Roll.  Abr.         So,  if  a  man  dies  in  one  diocefe,  not  having  any  goods  there, 
^f9-  but  having  bona  tictabilia  in  another  diocefe,  this  is  (b)  fufiicient  to 

(6)  By  a  ca-  .  ,         ,0  •  ■  •  ,i  1      •    •  n        -  \  r        \. 

nonjijac.i.  entitle  the  archbilhop  to  grant  adminiftration,  becauie  the  or- 
c.  92.,  if  a  dinary  \'here  he  dies  is  by  law  to  take  as  great  care  of  the  intef- 
mandieson   j^^g  ^^^j  j^j^  goods,  as  the  Other  ordinary  where  the  goods  are. 

a  journey,  o  '  j  o 

the  goods,  vvhich  he  had  at  that  time  vv'th  him,  fhall  not  caufe  his  teftiment  or  adminiftration  to  be 

liable  to  the  piejogative  court.     Codolph.  71. 

a  Lev.  86.         So,  if  a  man  dies  having  bona  notabilia  in  the  feveral  provinces 

^^\u'V^'    o^  Canterbury  and  Torh^  the   archbifhop   of  each  province  {hall 

pi.  S.*^         grant  adminiftration  according  to  the  bona  notabilia  in  their  re- 

fpeftive  provinces*,  for  they  are  two  fupreme  jurifdi£tioi^s,  and 

neither  can  a(5t  in  the  other. 

Dyer,  305.        80,  if  a  man   dies  inteftate,  having  bona  notabilia  in  England 

S.  P.  per      2nd  Ireland,  feveral  adminiftrations  fliall  be  granted,  viz.  by  the 

archbifhop  of  Canterbury,  for  the  goods  in  his  province,  and  by 

the  archbilhop   of  Dublin,    for   the  goods  in   his  ;    but  this  by 

(f)  Roll.       {c)  Roll  mull  be   underftood,    where   the   party   hath  goods  in 

Abr.  90S.     divers  diocefes  in  each  of  their  provinces,  or  in  the  diocefe  of  the 

archbiftiop  ;  for  otherwife  it  ought  to  be  granted  by  the  ordinary 

where  the  goods  are,  and  not  by  the  archbifhop. 

5  Co.  30.  If  the  archbifiiop  commits  adminiftration,  though  there  be  no 
SCo'  ^^^  ^°"'^  mtahi'ia,  yet  fuch  adminiftration  is  not  void,  but  only  void- 
Cro.  Eiiz.     able,  and  fliall  ftand  till  it  is  remedied  by  complaint  of  the  in- 

6  283.456.  ferior  ordinary  :  but  if  the  inferior  ordinary  commits  adminiftra- 

7  Mod^uG.  *-'°"»  ^"^  '^^^  fuperior  alio,  fuppofmg  that  there  are  bona  notabiUa„ 
Codolph.  if  there  are  none,  then  the  iirft  by  the  inferior  is  good  ;  if  there 
70.  s.  P.      are,  it  is  abfolutely  void. 

feijcTufe  the 

0ictropciitaa  hath  jurifdi^ion  in  all  places  within  his  proriacc. 

The 
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^he  probate  of  every  bifhop's  will,  though  he  had  goods  but  4  Inrt.  335. 
in  his  own  juril'di6lion,  belongs  to  the  archbiihop  of  the  fame 
province. 

1.  Of  what  Value  the   Goods   and  EfFeflts  muft  be,  that  will 

make  h/ia  fiotabilia. 

There  appears  to  have  been  formerly  diverfity  of  opinions  For  thefe 
as  to  the  v<due  of  the  goods,  which  was  neceflary  to  make  bona  """^^  ^''"• 
tiotahilia;    fome   holding    10/.   neceflary,    fome  5/.,  others  40J-.,  otr"  of^Ex- 
and  by  others  even  a  penny  v/as  thought  fufficient  to  make  bona  ec.  44.  Go- 
mtabU'ia.  ''°'P^-  7°- 

But  it  is  now  fettled  as  eftabliftied  by  the  92  canon  o{  Jac.  i.  Roll.  Abr. 

that  goods  amounting  to  the  value  of  5/.  make  bona  notabilia.  ^c^y- 

Off.  ofExe..45. 

But  by  the  faid  canon  it  is  provided,  that  this  fhall  not  preju-  4  Inft.  335. 
dice  the  jurifdidlion  of  thofe  diocefes  where,  by  compofition  or 
cuftom,  bona  notabilia  are  valued  at  a  greater  fum,  as,  in  London^ 
where  by  compofition  bona  tiotabilia  are  to  be  to  the  value  of  10/. 

It  is  not  neceflary  that  the  deceafed  (hould  have  goods  to  the  Codolj^h. 
value  of  5/.  in  each  of  the  feveral  diocefes  where  his  goods  are  ^9* 
difperfed  ;  but  if  he  hath  goods  in  any  one  diocefe  amounting  to 
5/.,  befides  that  in  which  he  died,  thefe  make  bona  notabilia. 

But  if  his  goods  in  the  diocefe  where  he  died  amount  to  10/.  Godolph. 
or  more,  yet  if  he  hath  not  goods  to  the  value  of  5/,  in  fome  ^5- 
other  diocefe,  thefe  will  not  be  bona  notabiUa» 

2.  Of  the  Nature  of  fuch  Gootls  as  will  make  bona  notabiliay  and 

how  far  it  is  neceflary  they  Ihould  be  in  feveral  Diocefes. 

If  a  man  hath  goods  in  one  diocefe  to  the  value  of  5/.,  and  a  Roll.  Abr. 

leafe  for  years  of  that  value  in  another,  thefe  make  bona  notabilia;  909-   Go- 

for  though  a  leafe  or  term  for  years,  according  to  the  civil  law,  (j)  Ruc  in 

is  not  properly  bonum,  nor  a  thing  [a)  moveable  ;  vet  it  is  a  chat-  "ie  lands 

tel,  and  as  fuch  muft  be  pleaded,  '  )"  "^'''''^ 

'  »  to  executors 

for  payment  of  debts  and  legacies,   thefs,  though  they  become  aflbts,  will  not  m^ke  L-^nu  na:abuia. 
Off.  of  Exec.  46. 

Debts  due  to  the  deceafed  make  bona  notabilia^  as  well  as  goods  Godolph. 
in  pofleflTion  ;  but  if  there  be  a  bond  of  the  penalty  of  5/.  for  pay-  V"^\^^ 
ment  of  a  lefs  fum,  and  the  fame  be  forfeited  ;  though  according 
to  the  ftritl  rules  of  law  the  whole  penalty  is  forfeited,  yet  this 
does  not  make  bona  notabilia. 

Debts  due  to  the  deceafed  make  bona  notabilia ^  be  they  ever  fo  (^)  Off.  of 
defperate  or  difficult  to  be  recovered-,  and,  therefore,  it  {b)  feems  [^^^^^'^^^ 
that  a  debt  due  from  the  king,  for  which  there  is  no  remedy  but 
by  petition,  makes  bona  tiotabilia. 

.    As  to  debts  making  bona  notabilia^  we  muft  further  obferve  Godolph. 
a  diftin£lion  the  law  makes  between  debts  by  bond  or  fpecialty,  ^^^.-^qVex- 
and  debts  by  fimple  contraft,  vi%.   {c)  that  debts  by  fpecialty  are  ec.  46. 
cfteemed  the  deceafed's  goods  in  that  diocefe  where  the  fecurities  RoU.Abr. 

D  3  happen  909- 
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Dyer,  ^05.  happen  to  be  at  the  time  of  his  death,  though  they  were  entcirei3 
(0  Thire-  Jj^j-q  [^^  another,  or  though  the  debtor  or  creditor,  at  the  time  of 
inand;e"tn^  entering  into  them,  lived  in  a  different  diocefe. 

Lancnjhire,  which  is  in  the  dioctfe  of  the  bifhop  of  Ckeficr,  and  had  a  bond  in  London,  it  was  adjudged 
that  aaminiftration  as  to  this  bond,  ought  not  to  be  granted  by  the  bifliop  of  Chefier,  but  by  the  biihop 
of  the  diocefe  where  the  bond  was.     Cro.  Eliz.  472.     Byroa  and  Byron. 

Godoiph.  But,  as  to  debts  by  fimple  contrail-,  they,  by  our  law,  follow 

70.  Off.  of  |.j^g  perfon  of  the  debtor,  and  are  efteemed  the  deceafed's  goods 
*"'  ^  '  in  that  diocefe  where  the  debtor  refided  at  the  time  of  the  cre- 
ditor's death. 
Carth.  149.  On  this  diftincticn  it  hath  been  holden,  that  a  judgment  ob-r 
3  Mod.  32^  taincd  in  any  of  the  courts  of  Wejlniitijler  made  bona  notabiliay 
and  Strode,  though  the  a6lion  upon  which  it  was  obtained  was  laid  in  Dorfet^ 
Sa!k.  40.,  JhirCi  becaufc  the  record  was  at  Wejlminjler, 
pi-  9'» 

■z  Salk.  679.,  pi-  7-,  2  Ld.  Raym.  854.,  and  6  Mod.  134.,  Adams  and  Savege,  S.  P.,  adjudged, 
■where  an  admlniftrator  brought  a/cireydf/flj  againft  the  tertcnants  of  Savage,  on  a  judgment  obtained 
by  bis  inteftate  in  B.  R.,  and  fhewed  as  his  title,  that  adminillration  was  granted  to  him  by  the  arch- 
deacon of  Doijet,  though  the  defendant,  without  taking  advantage  hereof,  pleaded  over  ;  yet  the  court 
abated  the  writ  ex  rfiao ;  for  they  held,  that  they  were  obliged  to  take  notice,  that  the  place  where  they 
fat  was  not  within  che  jurifdidtior!  of  the  archdeacon  of  Dorfet ;  but  that  if  the  plaintiff  had  not  been 
thus  particular,  but  had  declared  on  an  adminifttation  generally,  and  the  defendant  taken  no  advaa- 
tage  of  it,  it  had  been  well  enough. 

Carth.  148.  But  if  an  adminiftrator  takes  out  adminiftration  by  an  inferior 
3  Mod.  324-  ordinary,  and  on  ay^/rt'/cart.f  has  judgment  to  have  execution  on 
atihorities.  a  judgment  obtained  by  his  inteftate  in  B.  R.y  and  thereupon 
Gold  and  a  Ciipias  ad  fatisfaciendum  iffues,  on  which  the  defendant  is  taken, 
^^d"''d  ^'^'  ^"*^  ^^'^  fiieriff  fuffers  him  to  efcape  -,  the  (heriff,  in  an  aftion 
•'"  °^  '  againft  him,  cannot  t;\ke  advantage  of  this  error,  for  the  court 
had  jurii"di£lion  over  the  caufe,  and  the  judgment  was  only  erro- 
neous, but  not  void. 
Carth.  373.  If  a  merchant  in  London  draws  a  bill  of  exchange  on  his  cor- 
Yeomars  rcfpondent  in  Neivcajlle  in  favour  of  J-S.^  and  the  bill  is  re- 
fhavv^Comb.  fufed,  and  J.  S.  dies  inteftate,  his  adminiftrator,  on  letters  of 
392.  b.c.  adminiftration  taken  out  in  Z)//r^«?«,  cannot  bring  an  action  on 
adjudged,  j.]^g  cuftcm  of  merchants  againft  the  drawer,  and  lay  the  fame  in 
p"aintiff'3  London,  for  a  bill  of  exchange  is  not  equal  to  bond  or  fpecialty, 
writ/houid  which  are  the  deceafed's  goods,  where  they  happen  to  be  at  his 
abate.  ^.  death,  but  is  a  fimple  contrail  debt  which  foUdws  the  perfon  of 
the  debtor,  and  makes  bona  nctabilia  where  he  refides. 

With  regard  to  the  following  perfons,  the  law  is  altered  by  the 
/^Ann.c.\6f.26.y  by  which,  reciting,  "That  great  trouble  is 
*'  frequently  occafioned  to  the  widows  and  orphans  of  perfons 
*'  dying  inteftate  to  monies,  or  wages  due  for  work  done  in  her. 
"  majtihy's  yards  and  docks,  by  difputes  happening  about  the 
*'  authority  of  granting  probate  of  the  wills  and  letters  of  admi- 
**  niftration  of  the  goods  and  chattels  of  fuch  perfons  ;  it  is 
*'  enabled,  for  the  preventing  of  fuch  unneceflary  trouble  and  ex- 
*'  pence,  That  the  pov/er  of  granting  probates  of  the  wills  and 
*'  letters  of  adminiftration  of  the  goods  and  chattels  of  fuch  per- 
"  fon  and  perfons  refped^ively  is,  and  is  hereby  declared  to  be, 
*'  in  the  ordinary  of  the  dioceie,  or  fuch  other  perfons  to  whom 
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•*  the  ordinary  power  of  probate  of  wills,  or  granting  letters 
**  of  adminiftration,  doth  belong,  M-here  fuch  perfon  or  peribns 
"  fhall  refpeftively  die  ;  and  that  the  falary,  wages,  or  pay  due 
"  to  fuch  perfon  or  perfons  from  the  queen's  majefty,  her  heirs 
**  or  fucceflbrs,  for  work  done  in  any  of  the  yards  or  docks,  fhall 
**  not  be  taken  or  deemed  to  be  h»a  notabiliaf  whereby  to  found 
**  the  jurifdidlion  of  the  prerogative  court." 

4.  Of  the  Probate  of  Wills,  and  granting  of  Adminiftration  by 
the  Bifhop  of  the  Diocefe. 

The  ordinary  hath  regularly  the  probate  of  wills  and  granting  Godoiph. 
of  adminiftration  of  every  perfon  dying  within  his  diocefe  :  this  5p-    S— 
jurifdi£lion  he  may  either  exercife  himfelf,  or  it  may  be  done  by  ReV-ig^', 
his  official,  for  it  is  but  a  minifterial  adt,  and  no  ways  concerns 
the  biftiop,  as  biftiop  in  his  fpiritual  capacity,  and,  therefore,  he 
may  do  the  thing  by  anoth'jr  •,  for  oi-iginally  the  probate  of  wills 
did  not  belong  to  the  ecclefiuftical  judges. 

This  power  of  granting  adminiftration  is  annexed  to  the  per-  Gocib.  33. 
fon  of  the  biftiop,  and,  therefore,  if  a  bifhop  of  Ireland  happens  ^"■"" ""' 
to  be  in  England^  he  may  grant  adminiftration  here  of  any  thing 


C.irter  and 
Crols. 
„  .    w  ,  ^    6  Mod.  145. 

within  his  diocefe  in  Ireland,  S.  P.  per  Holt,  C  J. 

If  a  biftioprick  be  vacant,  the  dean  and  chapter  are  to  grant  Roll.  Abr. 
adminiftration.  9°^* 


5.  Of  the  Probate  of  Wills,    and  granting  of  Adminiftration, 

where  the  Party  dies  within  fome  peculiar  Jurifdiclion. 

If  a  perfon  dies  within  fome  peculiar  jurlfdiiSlion,  the  probate  4lnfl.  33S, 
of  his  will,  as  alfo  the  granting  of  adminiftration,  belongs  to  the  ^f^'  *^°* 
judge  of  fuch  peculiar,  which  is  founded  upon  a  fuppofitlon  of 
an  original   compofition  between  him  and   the  ordinary  of  the 
diocefe  for  that  purpofe. 

Thefe  peculiars  are  either  regal,  archiepifcopal,  epifcopal,  or  Saik.  41. 
archidiaconal,  in  each  of  which  the  owner  of  (a)  common  right  ^,^°t\"'^^' 
hath  power  to  grant  admniiltration.  adminiftra. 

tion  was  granted  by  a   rural  dean,  the  goods  of  the  deceafed  not  amounting   to  more  than  40/. 
5  Mod.  424. 

6.  Of  the  Turifdiftion  of  fome  Lords  of  Manors  in  tlie  Probate 

of  Wills. 

Although  it  be  regularly  true,    that  at  prefent   the  fpiritual  {b)  Such  as 
court  is  the  only  court  that  hath  jurifdiftion  in  the  probate  of  ^'^*- '"  ^^ 
wills  and  granting  of  adminiftration  j  yet  from  this  general  rule  Monifieid 
muft  be  excepted  all  [b)  courts-baron  that  have  had  probate  of  and  ihofe  in 
wills  time  out  of  mind,  and  have  always  continued  that  ufase.       Ccw/eand 

'  ^  Car.Krjham 

in  Oxfordjhire,  which  the  author  of  Off.  of  Exec.  43.  fays,  he  himfelf  kepf. 

This  jurlfdi£lion  can  only  be  claimed   by  prefcriptlon,    and  Thom.Entr, 
therefore  a  perfon  who  has  adminiftration  granted   to  him  by  34*- 
a  lord  of  a  manor  declares,  xhztper  A.  B.  dominum  mamrii  cut  ad-  ^  Mod.  242. 
tnini/lrationis  commijjlo  d(  jure  pertinet  per  conjiietudinem  infra  maner. 

D  4  prxds 
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pmd.  a  tempore  cujus  contrarii  memoria  hominum  non  £xijiit  tiftlai,  (25* 
approbat.  debit o  modo  comtnijjafuit. 

7.  Of  the  Jurifdiftion  of  fome  Mayors  in  refpe£l  of  the  BurgefTes 
within  fuch  a  Place. 

Off.  of  Ex-  By  cuftom  the  probate  of  wills  belongs  to  the  mayors  of  fome 

G  dc?i  h  boroughs  in  refped;  of  the  burgefles,  as  to  lands  devifable  in  fuch 

58.  For  the  boroughs ;  but  as  to  goods  the  fame  will  may  alfo  be  proved  be- 

cuftom  of  fore  the  ordinary. 

Lomhn  in 

relation  to  orphans,  Sec.  •vide  tit.  Cujiom  of  London. 


Codolph. 
60. 


Godolph. 
58,  59. 


Godolph. 
63. 


Godolph. 
61,  6z. 


Godolph. 
61. 


Godolpht 
£z. 


Godolph. 
62. 


8.  The  Form  of  proving  a  Will  and  taking  out  Adminlftration, 
and  therein  of  entering  a  Caveat. 

The  judge  may,  ex  oficioy  or  at  the  inllance  of  the  party  in- 
terefted,  call  the  executor  to  prove  the  will :  fome  fay,  he  may 
be  cited  at  the  inflance  of  any  perfon,  to  know  whether  the  party 
inflancing  hath  any  legacy  left  him,  or  not. 

If  the  executor  appears  not  to  prove  the  will  upon  the  or- 
dinary's procefs,  but  ftands  in  contempt,  he  is  excommunicable  \ 
but  if  he  appears  and  makes  oath,  that  the  teiVator  had  bona 
iictabilia  in  divers  diocefes,  or  within  fome  peculiar  jurifdidlion 
than  that  wherein  he  died,  he  is  to  be  difmifled  to  prove  the  will 
in  the  archbifDop's  court,  and  to  exhibit  the  fame  under  feal 
within  forty  days  next  after. 

Alfo,  the  ordinary  or  metropolitan,  as  the  cafe  (liall  require, 
may  fequefler  the  teitator's  goods  until  the  executor  proves  the 
will. 

If  it  be  uncertain  whether  the  teflator  be  dead  or  alive,  it  rnuft 
be  left  to  the  difcretion  of  the  judge,  v/hether  he  thinks  him  fo 
or  not  •,  and  if  there  be  good  prefumptive  evidence  in  law  to 
think  him  dead,  then  he  mull  prove  the  will ;  as  if  he  be  beyond 
fea  in  remote  parts,  and  it  is  common  and  conflant  fame,  that  he 
is  dead  ;  efpecially,  if  the  executor  of  fuch  perfon  be  honeft,  and 
the  goods  are  bona  peritui-a^  and  the  teftament  itfelf  in  favour  of 
children,  or  ad plos  ufus. 

The  time  of  proving  a  will  is  left  to  the  difcretion  of  the 
judge,  according  as  the  circumftancc  of  the  cafe  fhall  require  or 
admit;  but  regularly  it  ought  to  be  infinuated  within  four  months 
after  the  teftator's  death. 

Tefl:aments  may  be  proved  either  in  common  form,  as  where 
there  is  no  contefl  about  the  will ;  but  the  executor  prefenting 
the  will  before  the  judge,  without  citing  the  parties  interefted, 
doth  depofe  the  fame  to  be  the  true,  whole,  and  laft  will  of  the 
teftator,  and  thereupon  the  judge  does  allovr  the  will,  and  fix  his 
feal  and  probate  to  it. 

Or,  a  will  may  be  proved  in  form  of  law,  as  when  it  is  exhi- 
bited before  the  judge  in  prefence  of  the  parties  interefted,  as  the 
widow  and  next  of  kin,  and  then  the  proof  examined  and  fully 
heard,  and  at  laft  allowed.  r^i 


(2Brecutotjei  anti  aDminiSratorjsf.  41 

The  difference  between  the  two  probates  is  this ;  where  a  will  Godolph. 
Is  proved  in  common  form,  it  was,  at  any  time  afterwards  within  ^** 
thirty  years,  to  be  queftioned  and  called  in  debate,  which  it  can- 
not be  in  cafe  it  be  proved  in  form  of  law. 

If  the  executor  refufe  to  prove  the  will,  or  if  there  be  a  will  Godolph. 
and  no  executor  named,  the  ordinary  is  to  commit  adminiftration  ^''      , 
cum  tejiamento  annexo  to  fome  proper  perfon,  from  whom  he  may  ftacutes  ^i 
take  bond  for  a  faithful  adminiftration  \  but  in  cafe  there  be  no  Ed.  ;^.  rt.  i, 
will,  then  he  is  to  grant  adminiftration  to  the  next  of  kin  *  of  '^'  ""  g"*^ 
the  deceafed  j  and  in  cafe  of  their  reiufal,  he  may  grant  it  to  a  c.  5.  §3,4. 
creditor,  or  any  other  perfon  defiring  the  fame  j  and  if  nobody  See  alio  the 
will  take  adminiftration,  the  ordinary  may  jrvant  letters  ad  colli-  '^^f*  4Ana. 
gend.  bona  dejunB.  ann.  and/c^/?. 

If  there  be  a  teftamentary  difpofition  without  an  executor,  the 
party,  in  whofe  favour  the  difpofition  was  made,  muft  cite  the 
next  of  kin  before  he  can  have  adminiftration. 

It  is  ufual  when  there  is  a  conteft  about  a  v/ill,  or  when  the  Godclph. 
right  of  adminiftration  comes  in  queftion,  to  enter  a  caveat  in  the  p^'j' 
fpiritual  court,  which  by  their  law  is  faid  to  ft  and  in  force  for  (^\  .^^j  faid* 

(a)  three  months.  by  Dr.  Tal- 

bot in  his 
argument  of  the  cafe  of  Hutuhins  and  Glover.     2  Roll.  Rep.  6.     Crj.  Jac.  463-4. 

But  it  is  faid  that  our  law  takes  no  notice  of  a  caveat^  and  that  Roll.  Rep. 
it  is  but  a  mere  cautionary  a£l  done  by  a  ftranger,  to  prevent  the   '9'-  Cro. 
ordinary  from   doing   any   wrong,    and   that,    therefore,    if  ad-  ^  roT). 
miniftration  be  granted  pending  a  caveat^  this  is  valid  in  our  law,  Rep.  6. 
though  by  the  law   in  the  fpiritual   court,   it  may  be  fuch  an 
irregularity  as  will  be  fufficient  to  repeal  it. 

In  the  cafe  of  one  OJJley^  adminiftration  was  granted  to  him  Lev.  |S6. 
pending  a  caveaty  and  no  notice  taken  of  it,  or  of  the  party  that  ^'^l"^,^-"'' 
entered  it,  and  for  this  caufe  there  was  citation  to  have  this  ad-  ^'  a,jd* 
miniftration  repealed;  and  on  a  motion  for  a  prohibition  in  be-  2  Keb.  6> 
half  of  Offley^  it  was  urged,  that  the  fpiritual  court  having  once 
granted  adminiftration,  they  had  executed  their  authority,  and 
had  no  power  over  the  adminiftrator  afterwards,  and  a  caveat  is 
only  for  private  information  of  the  judge,  but  does  not  fufpend 
their  jurifdiction  ;  it  is  coJidlium,  but  wot  pra:ceptumi  no  coun- 
tenance was  ever  given  to  it  by  the  law  :  that  to  give  them 
liberty  to  repeal  adminiftratioti  for  this  caufe,  were  to  give  it 
them  in  all  cafes,  and  then  all  the  inconveniences  of  compelling 
diftribution  will  follow,  for  they  may  leave  out  fome  formality 
on  purpofe  to  preferve  a  power  over  the  adminiftrator,  or  they 
may  make  it  caufe  of  repeal,  becaufe  adminiftration  is  granted  to 
a  child  already  preferred,  or  the  like ;  and  by  the  21  H.  8.  c.  5. 
they  have  an  election,  which  when  it  is  once  made,  no  man  can 
complain  ;  for  none  have  any  right  or  title  precedent :  and  for 
thefe  reafons  a  prohibition  was  granted  :  but  on  another  day,  on 
motion  for  a  confultation,  the  court  faid,  that  to  take  from  the 
fpiritual  court  all  power  of  examining  the  formality  of  grantuig 
letters  of  adminiftration,  would  occafion  undue  catching  of  ad- 

miniftra- 
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mlniftrations,  and  confound  and  deftroy  all  their  forms  and  courfc 

of  proceedings,  which  are  m  fome  cafes  neceirary ;  and  it  was 
not  the  intention  of  the  ftatute  to  alter  the  coui-fe  of  granting  ad- 
miniflvations,  and  to  eftablifii  irregular  adminiftrations,  but  only 
to  dirc£t  the  ordinary,  and  to  ftreighten  the  liberty  they  took 
upon  them  before  ;  and  for  the  matter  of  the  caveatj  we  know 
not  what  weight  and  regard  it  may  have  in  their  law  -,  it  may  be 
eiTentially  neceflary,  that  where  there  is  a  conteft  and  competi- 
tion, both  parties  {houi«i  be  heard  before  any  thing  be  done,  or 
the  caveat  difmifled  :  they  have  a  rule,  that  no  adminiftration 
(hould  be  granted  within  fourteen  days,  that  no  party  may  be 
furprized,  and  we  have  known  an  adminiftration  granted  againft 
this  rule  repealed,  though  nobody  elfc  could  pretend  any  right ; 
but  the  fame  day  a  new  adminiftration  has  been  granted  to  the 
fame  party  :  and  in  thefe  kind  of  queftions  creditors  are  con- 
cerned -,  and  it  may  be  very  mifchievous  to  throw  oiF  and  flight 
all  tlieir  forms  ;  wherefore  the  court  would  advife,  and  according 
to  the  report  of  this  cafe,  in  i  Lev.  Mcreton  and  Windham^  at 
another  day,  were  for  difcharging  the  rule  for  a  prohibition ;  and 
they  held,  that  granting  adminiftration,  pending  a  caveat^  was 
fufEcient  caufe  to  revoke,  and  that  it  was  like  :i  fupa-fedeas  in  our 
law,  which  made  a  judgment  given  afterwards  erroneous:  but 
Kelynge  and  Twifden  held,  that  the  caveat,  was  of  no  force  to 
hinder  the  grant  of  the  adminiftration  ;  for  it  is  hot  a  judicial  a£l: 
of  the  court,  but  only  an  entry  of  a  memorandum  by  a  clerk 
in  court,  for  the  giving  of  caution  ;  and  being  no  judgment  or 
record  of  the  court,  the  court  of  B.  R.  are  as  proper  judges  of 
the  force  and  eft'e£l  of  it  as  the  fpiritual  courrs,  and  are  likewife 
to  fee  that  they  grant  adminiftration  according  as  they  are  em- 
powered by  the  ftatutes  ;  and  the  court  being  thus  divided,  there 
could  be  no  rule  for  difcharging  the  prohibition. 

p.  Of  the  Executor*s  Refufal. 

This  being  a  private  office  of  truft  named  by  the  teftator,  and 
not  the  law,  he  may  refufe,  but  cannot  affign  the  office. 
Off.  of  If  the  executor  refufes  to  appear  upon  the  ordinary's  fummons, 

^,*^f- 5^"7'  he  is  puniHiable  for  a  contem.pt;  but  yet  he  cannot  be  compelled 
,_^<^.  to  accept  the  executorlhip,  whether  he  will  or  not. 

Vaugh.  144. 

Roll.  Abr.         And,  therefore,  if  an  executor  refufes  before  the  ordinary  to 
9°7-  take  upon  him  the  executorfhip,  the  ordinary  may  grant  admi- 

nutration  cum  iejtameiito  amiexo  to  another  perlon ;  and  he  can 
never  afterwards  be  permitted  to  prove  the  will. 
Y«nt.  535.  But  if  the  executor  appears  and  takes  the  ufual  oath  before  the 
furrogate,  and  afterwards  refufes  before  the  ordinary,  yet  admi- 
niftration cannot  be  granted  to  another ;  for  having  once  taken 
the  oath,  he  has  made  his  election,  and  cannot  afterwards  refufe 
the  executorfliip  ;  and  if  the  ordinary  will  not  admit  him,  a 
vmndarnus  will  lie,  though  on  oath  taken  before  a  furrogate,  the 
ccckfiaftical  court  have  no  further  authority. 
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In  cafe  the  ordinary  himfelf  is  made  executor,  he  may  refufe  Off.  of 
before  the  commiflary.  ^*^<=-  37- 

But  an  executor  cannot  refufe  by  any  a£t  w  pais,  as  by  de-  off.  of 
daring  that  he  would  not  accept  the  executorfhip,  but  it  mull  J^'^^"=- 37* 
be  done  by  fome  {a)  acl  entered  and  recorded  in  the  fpiritual  where  bLoix 
court,  and  before  the  ordinary.  Lord  Keep- 

er, Cailin 
Ch.  Juft.  and  the  Mafter  of  the  RolU,  were  made  executors,  and  they  wrote  a  letter  to  the  oniinaiv, 
fignifying  that  they  could  not  attend  the  executorihip,  and  dcfiriiig  him  to  commit  adminilhation  to  U? 
next  of  kin  of  the  deceafed  j  which  being  recorded,  it  was  holdea  a  fufficient  rtfulal.  Cro.  Eiiz.  9;, 
Off.  of  Ex.  37.  Owen,  44.  Moor,  272.  Leon.  135.  S.  C. ;  and  that  no  executor  named  could  a€l 
after  ;  but  an  executor  may  pray  time  to  consider  if  lie  will  ad,  and  ordinary  may  give  and  grant  let- 
ters ad  collegiendum  in  the  interim,  but  not  adminiftration. 

When  an  executor  hath  once  adminiftered,  he  cannot  after-  Codoiph. 
wards  refufe  to  prove  the  will,  becaufe  by  the  adminiftration  he  ^4i- 
-accepts  the  executorfiiip  upon  him,  and  fo  hath  made  his  choice  ;  ^Mod  il'e 
therefore,   in  that  cafe,    the  ordinary  ought  to  compel  him   to  Vent.  303.' 
accept  the  executorfhip,  and  prove  the  will.  *  ^^v*  '2^» 

Yet  it  is  faid,  that  if  the  judge,  knowing  that  one  hath  admi-  Roll.  Abr. 
niftered,  wiil,  notwithftanding,  accept  his  refufal,  and  commits  ^?l'  ^^' 
adminiftration,  that  is  good,  for  the  fpiritual  judge  is  the  proper  41.   \Sed.* 
judge  of  the  matter;  but  after  refufal  and  adminiftration  granted  J'^'dei  Mo^. 
to  another,  the  executor  may  not  recede  from  it,  and  go  back  to  ^he^aj^f^ 
prove  the  will  and  afTume  the  executorfhip.  niftration  in  fuch  cafe  is  void.J 

But  if  adminiftration  be  committed  only   becaufe   the  exe-  Oft',  of 
cutor  did  not   upon   procefs  or  fummons  appear  to  prove  the  E'^ec.  40, 
■Vvill,  the  executor  may  at  any  time  after  come  in  and  prove  ^^' 
the  will. 

If  after  the  executor  hath  refufed,  and  the  ordinary  hath  com-  Off.  of 
mitted  adminiftration,  it  appears  to  the  ordinary  that  the  execu-  Exec.  40, 
tor  had  adminiftertd  before,  and  fo  determined  his  eletlion,  he 
may  revoke  the  letters  of  adminiftration,  and  enforce  the  execu- 
tor to  prove  the  will. 

If  an  executor  hath  once  adminiftered,  though  he  afterwards  Leon.  154- 
refufe  before  the  ordinary,  yet  it  feems  he  ftill  continues  liable  I'    ^^''  "^ 

,  ,.  r  1        •',        •  T     •    -,7     Lxec.  40, 

to  the  creditors,  tor  the  plea  is  tie  wjq.  executory  tie  twq.  auriutnjt.  ^i. 
come  executor. 

If  there  are  feveral  executors,  and  they  all  refufe  before  the  Roll.  Abr. 

ordinary,  he  may  grant  adminiftration  with  the  will  annexed.  ^*^''' 

But  if  there  are  feveral  executors,  and  fome  of  them  renounce  5^0-23. 

before  the  ordinary,  and  the  reft  prove  the  will,  by  (/>)  our  law  ^^^"^  ^  * 

they  who  renounced  may,  at  any  time  afterwards,  come  in  and  Dyer,' 160.* 

adminifter,  having  the  right  in  them;  and   though  they  never  ^ard.  m. 

«i£ted  during  the  life  of  their  companions,  yet  may  they  come  in  Ly \^\^^' 

and  take  upon  them  the  execution  of  the  will  after  their  death,  311.  pi.  15. 

and  fhall  be  preferred  before  any  executor  made  by  their  com-  ?•.'*•.  where 

panions,  becaufe,  as  the  will  is  proved,  the  ordinary  has  no  au-  thattbsci- 

thority  to  take  the  refufal  i  and  probate  by  one  executor  entitles  viiiansheid, 

all  the  executors  to  fue.  tha:  by  their 

law  a  re- 
nunciation was  peremptory.      [So,  Robinfon  v.  Pstt,  3P.  Wms.  25T.     Arnold  v.  Blencowe,  at  the 
Rolls,  Jan.  31, 1788.     JEtvide  R,  v,  Simpfon,  3  Uurr,  1463.  and  i  Bl.  Rep.  456.] 

10.  What 
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10.  What  A£ls  amount  to  an  Admlniflratlon,  fo  that  the  Party 
cannot  afterwards  refufe. 

Off.  of  It  hath  been  already  obferved,  that  if  an  executor  once  admi- 

Exec.  38^  nlfters,  he  cannot  afterwards  refufe  to  prove  the  will,  becaufe  by 
rif  tiiereVre  the  adminiftration  he  has  made  his  choice,  and  fubje£led  himfelf 
tsvo  execu-    to  the  aftions  of  the  teilator's  creditors. 

tors,  ard  orie 

adminifters,  he  alone  will  be  charged  with  the  receipts  in  equity,  though  he  afterwards  renoance,  and 

pay  over  the  money  to  the  other  executor,  who  proved  the  will.     Read  v.  Truelove,  Ambl.  417.3 

Roll.  Abr.         Therefore,  it  is  neceflary  to  confider  what  a£ls  will  amount  to 

5' 7-  an  adminiftration,  and  here  we  may  lay  down  two  general  rules: 

I/?,  That  whatever  the  executor  does  with  relation  to  the  goods 

and  effe<5ls  of  the  teftator,    which  fnews   an  intention  in  him 

to  take  upon  him  the  executorftiip,  w:ill  regularly  amount  to  an 

adminiftration.     2£l/y,  That  whatever  atls  will  make  a  man  liable 

as  an  executor  defon  torty  will  be  deemed  an  election  of  the  exe- 

cutorftiip. 

Roll.  Abr.         Kence,  it  hath  been  adjudged,  that  if  the  executor  takes  pof- 

917.   Dyer,  feffjon  of  the  teftator's  goods,  and  converts  them  to  his  own  ufe. 

Exec  '>q'.°    ^^  difpofes  of  them  to  others,  that  this  is  an  adminiftration. 

Roil.  Abr.         So,  if  he  takes  the  goods  of  a  ftranger,  under  an  apprehenfion 

9^7-  that  they  belonged  to  the  teftator,  and  adminifters  them,  this 

amounts  to  an  adminiftration. 
Roll.  Abr.         As,  where  the  teftator  being  tenant  at  will  of  certain  goods, 
9 '7-  his  executor  feifed  the  goods,  fuppofing  them  to  belong  10  the 

teftator,  v/ith  an  intent  to  adminifter  ;  it  was  holden,  that  his 
■   intention  appearing,  this  made  him  executor  in  law. 

But  if  an  executor  feifes  the  teftator's  goods,  claiming  a  pro- 
perty in  them  himfelf;  though  afterv/ards  it  appears  that  he  had 
no  right,  yet  this  will  not  make  him  executor;  for  the  claim  of 
property  {hews  a  different  view  and  intention  in  him,  than  that 
of  adminiftering  as  executor. 
Moor,  14.         If  an  executor  receives  debts  due  to  the  teftator,  and,  efpeci- 
And.  II.      aiiy^  if  he  gives  acquittances  for  fuch  debts,  this  amounts  to  an 
RoU.  Abr.     gig£^-on  of  the  executorfliip. 

Roll.  Abr.         So,  if  he  releafes  a  debt  due  to  the  teftator. 

918. 

Roll.  Abr.         So,  if  there  are  two  executors,  and  one  of  them  hath  a  fpecl- 

9 ■7'  fick  legacy  devifed  to  him,  and  he  takes  pofleftion  of  it,  without 

the  confent  of  his  co-executor,  this  amounts  to  an  adminiftra- 
tion j  for  a  devifee  cannot  take  a  perfonal  chattel  devifed  to  him 
without  the  aflent  of  the  executor. 


1 1 .  Of  bringing  in  an  Inventory,  and  accounting. 

Gcdolph.  An  inventory  is  a  full  and  juft  defcription  of  all  the  perfonal 

*5o-.  eftate  and  efFefts  which  belonged  to  the  deceafed,  and  which  by 

vnno.  401.  ^^^  ^.^.j  ^^^^  ^^^  ^j^-^  j^^  ^1^^  ftatutes  of  this  realm,  executors  and 

adminiftra- 
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sdminlilrators  are  obliged  to  make,  and  prefent  the  fame  to  the 
proper  ecclefiailical  judge. 

The  practice  of  exhibiting  an  Inventory  was  Introduced  from  a  Godciph. 
rule  in  the  civil  law,  fvibjedting  the  heir  to  tiie  payment  of  his  *5o- 
anceftor's  debts;  which  proving  very  prejudicial  to  him,  as  fuch 
debts  often  amounted  to  more  than  the  value  of  the  inheritance 
which  defcended  to  him,  it  was  ordained,  that  if  the  heir  would 
exhibit-  a  true  inventory  of  ail  the  goods  and  chattels  of  the  de- 
ceafed,  h::  (liould  be  no  farther  cliargeable  than  to  the  value  of 
the  inventory;  and  fo  much  ftri£lnefs  was  required  by  that  law 
in  making  an  inventory,  that  if  the  heir  negletled  it  for  a  year  or 
more,  he  was  obliged  to  pay  all  the  debts  and  legacies,  though  he 
had  not  fufficient  of  the  teliator's  eftate  to  do  it. 

The  reafon  of  an  inventory  with  us  at  this  day,  is  for  the  be-  S-.vinb.  401. 
nefit  of  creditors  and  legatees ;  and,  therefore,  every  executor  is  ^odoiph. 
compellable  to  bring  in  an  inventory,  at  the  difcretion  of  the  or-    ^*' 
dinary  ;  and  if  he  prefumes   to  adminiiler  without  bringing  in 
fuch  inventory,  he  is  punifhable  in  the  fpiritual  court. 

But  as  this  matter  of  bringing  in  an  inventory  and  accounting 
is  enjoined  and  direQed  by  feveral  a£ls  of  parliament,  we  (hall 
here  take  notice,  and  in  the  firll  place  infert  thofe  claufes  of  the 
ftatutes  which  ai-e  relative  to  this  matter.  By  the  31  £.3.  cap.  9. 
**  Adminiftrators  fhall  be  accountable  to  the  ordinaries  as  execu- 
*'  tors  be  in  the  cafe  of  teftaraents." 

By  the  21  H.  8.  cap.  ^.  §4.  It  is  enafted,  *'  That  the  executor 
"  and  executors  named  by  the  teftator  or  perfon  deceafed,  or 
**  fuch  other  perfon  or  perfons  to  whom  adminiftration  (hall  be 
<*  committed,  where  any  perfon  dieth  inteftate,  or  by  way  of  in- 
**  teftate,  calling  or  taking  to  him  or  them  fuch  perfon  or  perfons 
**  two  at  the  lead,  to  whom  the  faid  perfon  fo  dying  was  in- 
<*  debted,  or  made  any  legacy  ;  and  upon  their  refufal  or  abfence, 
«*  two  other  honeft  perfons,  being  next  of  kin  to  the  perfon 
**  fo  dying,  and  in  their  default  or  abfence,  two  other  honeft 
*'  perfons ;  and  in  their  prefence,  and  by  their  difcretions,  fhall 
**  make  or  caufe  to  be  made  a  true  and  perfect  inventory  of  all 
**  the  goods,  wares,  merchandizes,  as  well  moveable  as  not 
**  moveable,  whatfoever,  that  were  of  the  perfon  fo  deceafed, 
*•  and  the  fame  ihall  caufe  to  be  indented  ;  whereof  the  one  part 
**  {hall  be  by  the  faid  executor  or  executors,  adminiftrator  or  ad- 
**  miniftrators,  upon  his  or  their  oath  or  oaths,  to  be  taken  be- 
**  fore  the  bifhops,  ordinaries,  their  ofEcials  or  commiliaries,  or 
**  other  perfons,  having  power  to  take  probate  of  tellaments, 
**  upon  the  hc/y  evange/i/hy  to  be  good  and  true,  and  the  fame 
**  one  part  indented  fhall  prefent  and  deliver  into  the  keeping  of 
**  the  faid  bifhop,  ordinary  or  ordinaries,  or  other  perfon  having 
**  power  to  take  probate  of  teflam.ents;  and  the  other  part  thereof 
**  to  remain  with  the  faid  executor  or  executors,  adminiftrator 
**  or  adminiftrators  ;  and  that  no  bifhop,  ordinary,  or  other 
**  whatfoever  perfon  having  authority  to  take  probate  of  tefta- 

"  ment 
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"  ment  or  teftaments,  refufe  to  take  any  fuch  inventory  or  inven- 
*'  tories  to  him  or  them  prefented  or  tendered,  to  be  delh^ered  as 
*<  afortfaidj  under  the  penalty  of  lo/." 
•Seethe  By  the  22  ^  23  Car. 2.  cap.  ID.*  it  is  enafted,  *«  That  all 

part  of  this  «  perfonS  empowered  to  grant  adminiftration,  fliail,  of  the  re- 
wtich  dt-  ^'  fpe<^^i\'6  perfon  or  perfons  to  whom  any  adminiftration  is  to  be 
reds  diftri-  "  committed,  take  fufficient  bonds,  with  two  or  more  able  fure- 
bution.  Pojl.  (I  ji^g^  refpe6t  being  had  to  the  value  of  the  eftate,  in  the  name  ' 

"  of  the  ordinary,  with  the  condition  in  form  and  manner  fol- 
[{a)  The  *«  lowing  :  'The  condition  of  this  obligation  is  fuch  (a),  that  if  the  within 
next  ot  k:n,  n  l,Qi/fj(J£,i  A.  B.,  admiuiflrator  of  all  and  fmgular  the  goods,  chattels, 
have  a  ri'glit'  "  '^"^  Credits  ofQ.  D.,  deceafedf  do  make,  or  caufe  to  be  made,  a  true 
ct  dih'.to  "  and  perfect  inventory  of  all  and  ftngitlar  the  goods,  chattels,  and 
jujiiua  to  ti  credits  of  the  faid  deceafed,  ivhich  have  or  floall  come  to  the  handsy 
[n  luk^n'the  "  p^JllP^""*  °^  knowledge  of  him  the  faid  A.  B.,  or  into  the  hands  and 
name  of  the  ^^  pcffeffion  of  any  other  perfoH  or  perfons  for  hitn,  and  the  fame  fo  made 
ordinary,       ^  j^  exhibit,  cr  caufe  to  be  exhibited,  into  the  regijiry  of  court, 

oiCan'u,^^!-  "  ^^  0''  before  the  day  of  next  enfuing,  and 

ry  V.  Houfe,  «  the  fame  goods,  chattels,  and  credits,  and  all  other  the  goods,  chat- 
*'T'^'i  '*^°'  "  ^^^•*^>  °"^  credits  of  the  faid  deceafed,  at  the  time  jf  his  death,  which 
fore,  the  orl  **  cit  any  time  after  fhall  come  to  the  hands  or  poffeffion  of  the  faid 
dinary,  or  «  A.  B.,  or  into  the  hands  and  poffeffion  of  any  other  perfon  or  perfons 
hisperional  ii fy  },lm,  do  Well  and  truly  adminifler  according  to  law;  and  fur^ 
live,  may  be  *'  ther,  do  make,  or  caufe  to  be  made,  a  true  a7id  jufl  account  of  his 
compelled      ^^  faid  adminif  ration,  at  or  before  the  day  of 

by  '"""'i^-     ^l  j^nd  all  the  ref  and  reftdue  of  the  faid  goods,  chattels,  and  credits,  ■ 
liver  up  the    *'  quhich  f Jail  be  found  remaining  upon  the  faid  adminiflrator' s  account, 
bond  fur  this  <c  the  fame  being  firf  examined  and  allowed  of  by  the  judge  or  judges 
purpo^^c.    ex  ti  j-Q^  f].jg  fiff^g  being,  by  his  or  their  decree  or  fentence,  purfuant  to  the 
Executrix  of  *'  true  intent  and  meaning  of  this  act,  fhall  limit  and  appoint  ;  and  if 
theBiihop      (c  it  f  jail  hereafter  appear,  that  any  lafl  will  or  teflament  was  made 
and  o'thers^'''  **  ^JV  ^^^^  f^'^'^  deceafed^  and  the  executor  or  executors  therein  named  do 
Eaft.  29        *'  exhibit  the  fame  into  the  fa\d  court,  making  requefl  to  have  it  al- 
Geo.  3.]       ((  lor^Dcd  and  approved  accordingly,  if  the  faid  A.  B.  ivithin  boundeny 
*'  being  thereunto  required,  do  render  and  deliver  the  faid  letters  of 
*'  adminiftration  ( approbatiofi  of  fuch  teflament  being  firfl  had  and 
**  made )  in  the  faid  court,  then  this  obligation  to  be  void  and  of  none 
**  effett,  or  elfe  to  remain  in  full  force  and  virtue  ;  which  bonds  are 
*'  hereby  declared  and  enatled  to  be  good  to  all  intents  and  pur- 
**  poles,  and  pleadable  in  any  courts  of  juftice  ;  and  alfo  that  the 
**  laid  ordinaries  and  judges  refpeflivdy  Ihall  and  may,  and  are 
**  enabled  to  proceed  to  call  fuch  adminiftrators  to  account,  for 
*'  and   touching  the  goods  of  any  perfon  dying  inteftate  •,  and 
*'  upon  hearing  and  due  confideration  thereof,  to  order  and  make 
"  juft  and  equal  diilribution,  ^c." 
P.'r  Hnit,  But  by  the  l  Jac.  2.  cap.  17.  it  is  provided,  **  That  no  admi- 

^-  J-  ^',^"  "  niftrator  fhall  be  cited  to  any  of  the  courts  to  render  an  ac- 
itatuTe  thl-  "  count  of  the  perfonal  eftate  of  his  inteftate,  (otherwife  than  by 
ordinary  '«  au  inventory  or  inventories  thereof,)  unlefs  it  be  at  the  inftance 
could  not  «  Qj.  profecution  of  fome  perfon  or  perfons,  in  behalf  of  a  minor, 
•"  "  or 
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««  or  having  a  demand  out  of  fuch  perfonal  eftate,  as  a  creditor  an  aaminif- 

"  or  next  of  kin."  t^^^"" "  ac- 

count 5  fo 
that  really  this  ftatute  has  no  efFe£l  at  all,  for  the  law  was  fo  before.     Salk.  316. 

The  inventory  is  to  contain,  in  feparate  and  diftinft  articles,  Godoipb. 
all  the  [a)  goods,  chattels,  and  credits,  or  [b)  debts  due  to  the  ^5^- 
deceafed,  and  the  prices  at  which  they  were  valued.         .  Swmb."4c■i^. 

the  order  heittofore  ufed,  was  flrfl:  to  inventory  and  appraife  the  moveable  goods,  fuch  as  houfehoiil  ftuft", 
corn,  cattle,  &c.;  then  the  immoveable,  as  chattels  real,  or  leafes  of  lands,  and  after,  the  debts  due  t» 
the  teftator  ;  which  order,  he  fays,  is  obferved  to  this  day.  (i)  That,  on  a  plea  of  pi'ene  adminijlra-v3t, 
all  fperate  debts  mentioned  in  the  inventory  fhall  be  accounted  alTets  in  the  executors  hands  ;  for  it  is  as 
much  as  to  f<»y,  that  they  may  be  had  for  demanding,  unlcfs  the  demand  and  refufal  be  proved.  Salk. 
296.  pi.  3.  ruled  upon  evidence  by  Kolt,  C.  J.  [And  if  the  inventory  does  not  diftinguifli  between 
t\it  Jpe rate  and  desperate  debts,  it  will  charge  the  executor  with  the  whole  as  aHets,  and  put  him  to 
prove  if  any  of  them  were  defperate.  Bull,  N.  P.  140.  a.  Upon  the  iflue  oi piene  admin-Jlravit,  the. 
plaintiffcannot  give  in  evidence  a  copy  of  the  inventory  delivered  by  the  defendant  to  the  fpiritual  court, 
unlejs  it  hej:gned  by  iim,  though  it  be  Cgned  by  the  appraifers :  but  if  he  can  give  an  inventory  in  evi- 
dence, he  may  fbew  that  the  goods  were  under-valued    Jd.  ibid.'^ 

But  fuch  things  as  are  fixed  to  the  freehold,  and  belong  to  the  Godoiph. 
heir,  as  glafs-windows,  wainfcot,  filh  in  a  pond,  and  doves  in  a  ^5=- 
pigeon-houfe,  are  not  to  be  put  into  the  inventory. 

So,  the  wife's  paraphernalia^  or  fuch  apparel  as  is  fuitable  to  Godolpk. 
her  degree  and  quality  need  not  be  put  in  the  inventory,  for  they  ^53*  403* 
furvive  to  her,  and  are  not  elleemed  part  of  the  hufband's  per- 
fonal eftate. 

By  the  ecclefiaftical  law,  the  time  of  making  and  exhibiting  Swinb.  405, 
an  inventory  is  left  to  the  difcretion  of  the  ordinary,  who  may  ('^)  ^"'*  ^'•" 
require  it  to  be  done  {c)  fooner  or  later,  according  to  the  diilance  Godoiph. 
the  goods  lie  from  the  executor,  and  other  circumftances.  150.,  the 

making  an 
Inventory  is  to  be  begun  within  thirty  days  after  opening  the  teftament,  and  notice  thereof  to  trie  execu- 
tor, and  is  to  be  finiflied  within  fiicty  days  after,  unlefs  the  executor  and  the  teltator's  goods,  or  the; 
greateft  part  thereof,  be  far  remote  end  diftant  from  each  other,  in  which  cafe  the  law  doth  allo^v  one 
year  from  the  time  of  th«  teftator's  death  for  the  making  thereof;  and  during  this  time  no  fult  is  to  be 
commenced  againd  the  executor  in  the  ecclefiaftical  court ;  and  in  Godoiph.  225.  it  is  ix'A,  tha:  ajj 
executor  is  to  have  a  competent  time  to  account,  which  time  is  a  twelve-month. 

And  as  an  explanation  to  the  manner  of  bringing  in  an  inven- 
tory and  accounting,  and  the  neceflity  thereof,  and  how  thefe  are 
conftrued  and  required  by  the  common  law  courts,  1  (hall  here 
infert  tlie  following  cafe  : 

In  debt  upon  an  adminiftration-bond,  and  oyer  prayed  of  the  Hill.  6  Ann. 
condition,  defendant  ple.ids,   i/?,  That  he  did  exhibit  an  inven-  -Archbiih -p 
tory  by  the  time.     2J/)',  That  he  had  adminiftered  all  according  °!v''wii:w" 
to  law.     3<^/v>  That  he  was  not  cited  to  bring  in  his  accounts,  fo  Saik.  acr. 
that  no  decree  was  made  concerning  them.     Plaintiff  replies,  P'- 3-  S.  C 
that  the  inteftate  was  bound  in  a  bond  of  fo  much,  ts'c,  to  J.  S. 
for  payment  of  fuch  a  fum,  and  that  J.  S.  had  brought  an  a6tion 
of  debt  upon  that  bond  againfl  the  defendant,  and  had  got  judg- 
ment ;  and  though  divers  goodj  to  the  value  of  that  debt  came  to 
the  defendant's  hands,  yet  he  had  not  paid  it,  but  had  converted 
them.    Defendant  makes  a  frivolous  rejoinder,  and  upon  that  the 
plaintiff  demurs;  and  the  queftion  made  upon  the  cafe  is,  if  the 
defendant  the  adminiftrator  is  bound  to  bring  in  his  accounts 
before  tlie  ordinary  in  the  scvisfnftigal  court,  by  the  time  fpecl- 
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For  the  or- 
dinary could 
ni>i  difpute 
the  item,  or 
requireproof 
of  their 
truft,  as  in 
Noy  was  at- 
tempted J 
but  the  cre- 
ditor may 
fue  at  com- 
mon law, 
and  then 
payment 
will  be  tried 
by  common 
law  proof, 
even  by  one 
witnefs , 
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fied  in  the  condition  of  the  bond,  not  being  cited  or  fummoneci 
tliereto  ;  and  Holt^  Ch.  Juil.  in  pronouncing  the  opinion  of  the 
court  faid,  that  they  were  all  unanimous,  that  he  was  obliged  to 
account  though  not  cited  or  fummoned  ;  and  he  fald  firll,  that 
an  executor  or  adminiftrator  is  obliged  to  account  is  very  plam, 
by  the  ^  i  £".  3.  y?.  i.  ^r.  1 1.,  at  the  end  of  the  {latute>  v/here  they 
are  made  accountable  to  the  ordinary,  as  executors  be  in  cafe  of 
tellament ;  and  though  the  ordinary  had  no  power  to  oblige  them 
to  account  upon  oath,  yet  if  they  were  fued  in  Chancery  by  any 
creditor  for  the  difcovery  of  affets,  there  they  were  obliged  to 
account  upon  oath,    and  the  ordinary  could  not  relieve  them, 
Noy,  78.    2  Inji.  600.  but  that  the  account  given  in  before  the 
ordinary  fhould  be  looked  into,  and  unravelled,     idly^  If  a  le- 
gatee comes  to  fue  for  his  legacy,  he  may  unravel  the  account 
given  in  before  the  ordinary,  becaufe  he  cited  them  into  the  fpi- 
ritual  court,  and  has  no  remedy  cifewhere  for  his  legacy  ;  but  if 
the  executor  or  adminiftrator  will  pay  the  legacy,  then  he  cannot 
unravel  their  accounts,  becaufe  when  the  legacy  is  paid,  this  is 
the  end  of  their  fuit ;  as  in  Rnym.  470.  Boon\  cafe.     As  to  the 
principal  point,  this  ftatute  22  ^sr"  23  Car.  2.  c.  10.  was  made  to 
make  the  wife  and  next  of  kin  as  legatees,  after  all  debts  paid, 
and  they  are  to  fue  for  their  legacies  or  fnares  in  the  ecclefiaftical 
court ;  for  the  law  was  defective  before,  in  that  the  ordinary  had 
no  power  to  compel  a  diftribution,  becaufe  the  adminiftrator  had 
the  fame  power  as  the  executor;  and  after  adminiftration  com- 
mitted, the  ordinary's  power  was  at  an  end,  and  he  had  nothing 
more  to  do  with  the  goods  of  the  inteftate  ;  but  now  this  ftatute 
was  made  to  afcertain  and  fettle  a  diftribution  ;  and  the  wife  and 
next  of  kin  may  compel  the  adminiftrator  to  make  fuch  divifion 
and  diftribution,  and  he  is  bound  at  his  peril  to  account  by  the 
time  limited ;  and  if  not  done,  he  muft  (hew  fome  reafons  where- 
fore it  was  not  done  ;  as  that  no  court  was  then  holden,  ^r.,  or 
fome  other  matter  which  rendered  it  impoffible  to  account  by 
that  time  ;  and  it  appears  by  Co.  Ent.  128.  that  the  condition  of 
adminiftradon-bonds  before  this  ftatute  was,  that  he  fliould  ac- 
count when  thereunto  required  ;  not  e:<  officio;  but  now  the  aft 
of  parliament  enjoins  him  to  account  peremptorily  before  fuch  a 
time,  and  therefore  he  is  bound  at  his  peril  to  do  it  :  and  in  all 
cafes  where  a  man  is  bound  in  a  bond  to  do  a  thing,  he  is  bound 
at  his  peril  to  do  it ;  as  if  a  m^an  is  bound  in  a  bond,  with  condi- 
tion to  pay  money  at  fuch  a  time  and  place,  although  the  obligee 
does  not  come  thei^e  at  the  time,  fo  as  that  he  cannot  pay  it ;  yet 
if  the  obligor  is  not  there  ready  to  pay  it,  and  does  not  ftay  there 
till  the  lift  inftant  or  fun-fet,  he  forfeits  his  bond,  and  he  muft 
plead  that  he  was  there  and  ftaid  till  fun-fet,  and  had  the  money 
ready,  and  that  nobody  came  there  to  receive  it ;  and  if  a  requeft 
be  to  be  made,  he  muft  be  there  ready  to  be  requefted  :  and  he 
took  a  difference  between  rent  payable  by  refervation  only,  and 
when  a  bond  is  given  for  it ;  for  in  cafe  of  the  bond  he  forfeits 
It,  if  he  be  not  there  ready  to  pay  it,  though  no  demand  be 
made.  Hob,  8.    Baker  and  Spain,     Suppofe  cue  is. "bound  in  a 
I  o  bond 
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bond  conditioned  to  do  a  thing,  which  without  the  concurrence 
of  the  obligee  cannot  be  done,  as  to  levy  a  fine  in  C.  B.  in  Od, 
Hill,  if  no  writ  of  covenant  be  fued  out,  yet  he  is  bound  to 
be  there  at  the  time  ready  to  levy  it,  and  mud  plead  fo,  and  that 
no  writ  of  covenant  was  fued  out ;  fo  here,  if  he  could  not  ac- 
count, becaufe  no  court  was  holden,  he  ought  to  have  pleaded  it, 
for  he  ought  to  have  done  all  in  his  power  •,  but  it  is  moft  certain 
the  ecclefiaftical  courts  are  always  open,  and  the  ftatute  makes  no 
alteration  as  to  the  accounts.  But  then  he  made  another  point 
of  the  cafe,  and  ordered  counfel  to  fpeak  to  it  the  next  term  % 
the  point  was  this,  the  bar,  which  fays,  he  was  never  cited  to  , 
account,  is  ill,  becaufe  he  ought  to  have  accounted  at  his  peril, 
without  any  citation  >  but  then  this  leaves  room  for  an  implica- 
tion, that  he  may  have  accounted,  though  not  cited  ;  for  he  only 
fays,  he  vs^as  not  cited  to  account,  and  then  the  replication,  which 
affigns  for  breach,  non-payment  of  fuch  a  debt,  is  ill,  and  does 
not  maintain  the  declaration  as  to  the  not  accounting  ;  and  the 
meaning  of  the  ftatute  was  not,  that  he  fhould  pay  all  debts 
ex  officio^  but  as  the  creditors  called  him  to  pay  them  ;  and  then 
whether  the  plaintiff  (hall  have  judgment  upon  the  infufHcient 
bar  of  the  defendant,  or  whether  by  his  replication  it  appears  he 
has  no  caufe  of  a<f>ion,  and  fo  cannot  have  judgment,  is  a  point 
fit  to  be  argued,  and  cited  i  Liitw,  182.  8  Co.  120.  Dr.  Bonham's 
cafe,  and  130  Turner's  cafe. 

[If  the  executor  enter  to  the  teflator's  goods,  and  will  make  no  Swin. -aoS. 
inventory  thereof,  then  may  every  legatory  recover  his  whole  le-  ^'^^i,  ^^""ij,,, 
gncy  at  his  hands;    for,  in  this  cafe,  the  law  prefumeth,  that  ver,tory  be 
there  are  fufficient  goods  to  pay  all  the  legacies,  and  that  the  ex-  cone  ufue 
ecutor  doth  fecretly  and  fraudulently  fubtradl:  the  fame  ;  whereas  thel^J^'oui^i 
otherwife,  the  executor  is  prefumed  not  to  have  any  more  goods  be  after- 
which  v/ere  the  teftator's,  than  are  defcribed  in  the  inventory  (a),  ^^^^rds  an 
the  fame  being  lawfully  made.  defkiency  of  the  afllts.    Tilll^s^, 

If  the  executor  make  no   inventory,    but  pay  intereft  on   a  Corporation 
legacy,  or  pay  all   the  legacies  but  one,  this  (hall  be  received  '^^^^"H'^^ 

is  evidence  of  affetS.]  v.  Swair.fon,   i  Vez.  75.     Orr  V.  Kaines,  z  Vez.  154. 

12.  Where  Adminiftration  unduly  obtained  may  be  revoked  or 

repealed. 

It  feems  to  have  been  formerly  holden  in  fome  cafes,  that  Cro.  Car. 

if  the  ordinary  once  granted  adminiftration,  he  could  not  after-  i,ig",5^°|-g_*''* 

wards  revoke  or  repeal  it ;  for  having  once  executed  his  power,  Roll.  au. 

he  had  nothing  further  to  do  in  the  affair.  303-    Style, 

10.  6  Co.  jS.  Cro.  I1:z.  459.  Moor,  396. 

Hence  in  Sir  Gearge  Sands's  cafe,    where   a  prohibition   was  sid.  179. 

prayed,  becaufe  Sir  George  had  the  adminiftration  of  his  fon's  gi^'^J^^^"^^^^^ 

goods   granted  to  him  ;  and  fince  tiiat  a  woman,  pretending  fiie  y^^^^  53^^ 

was  his  wife,  fued  to  have  the  adminiftration  repealed  ;  a  pro-  and  Raym. 

hibition  was  granted ;  for  though  the  ftatute  fays,  the  ordinary  93-.^j-  ^^^"^ 

may  grant  adminiftration  to  the  wife  or  next  of  kin  ;  yet  when  bookafur- 

Vol.  hi.  £  iie 
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therreafon  he  lias  granted  it  to  the  next  of  kin,  as  the  father  is,  he  haS 
feems  to  be    executed  his  power,  and  his  hands  are  clofed,  and  he  cannot  re- 

given,  "vix.  ,  .  *■ 

that  our  law   P^^>-  ^^ • 

is  to  determine  who  is  the  next  of  kin  within  this  ftatute  ;  and  that  by  our  law  the  father  is  next  of 

kin  to  his  child,  vid^  3  Co.  in  RatclifF's  cafe,  and  Bro.  tit.  Admh.ifira'ion,  47.      But  3  Salk.  ii.  feme 

cc-vert  died  intcftate  ;  adminilUation  granted  to  her  next  of  kin  ;  hulband  fues  for  a  repeal  j  prohibitian 

denied,  for  ordinary  could  not  grant  adminiftratoin  to  any  but  the  bufband. 

Latch.  67.  But  notwithftanding  thefe  opinions,  it  is  now  agreed,  that  the 

Vd^ '1'^^'  ^^'^^"^"^y  '""^y  i^evoke  or  fet  afide  an  adminiftration  granted  to  the 

Ley'. ,  5^'.  next  of  kin,  and  that  for  feveral  caufes  ;  as  if  they  forge  or  fup- 

Keb.  846.  prefs  a  will ;  if  they  come  too  haftily  to  take  out  adminiftration 

S54.  iKeb.  viathin  the  fourteen  days;  if  they  eo  beyond  fea ;  become  tioti 

63.72.    bid.  .,     ,  ,  •'',..,•'*=.  ■'•1  r  • 

293. 370.  covipos;  or  it  they  take  out  admniiitration  without  iecurity  to  ac- 
Lev.  i86.  count  and  exhibit  inventories ;  or,  if  there  be  a  reilduary  legatee  } 
2  St7'.^^  ^^^  '^^y  '^  general,  for  any  fraud  ufed  in  obtaining  it ;  for  it 
would  be  abfurd  to  allow  a  court  jurifdictlon  herein,  and  at  the 
fame  time  deprive  them  of  the  liberty  of  vacating  and  fetting 
afsde  an  a£l:  of  their  own,  which  Was  obtained  from  them  by  de- 
ceit and  impofition, 

13.  How  far  a  Repeal  makes  all  niefne  A£ls  void. 

Plow.  277.  If  the  teftator  makes  a  will  and  appoints  an  executor,  and  the 
Greyfbrook  ordinary,  without  taking  notice  of  any  fuch  wifl,  grants  admini- 
2  Lev.  1S2.  ftration  to  J.  S.,  and  afterwards  the  executor  comes  in  and 
2  jon.  72.  proves  the  will,  fuch  executor  fhall  reg\ilarly  avoid  all  mefne 
fj^And^'  ^^^  done  by  the  adminiftrator ;  for  the  executor,  by  being  made 
therefore  if    fuch,  had  an  (a)  interefl,  which  the  ordinary  could  not  deprive 

an  executor     him  of. 

fells  a  term, 

and  afterwards  refufes  before  the  ordinary,  and  adminiflrat'on  is  granted  to  y.  5.,  who  likcwlfe  fells 

this  terra  to  another,  the  iitlt  vendee  ihall  have  it.     2  Lev.  183.  faid  .arguendo. 

Plow.  279.        But  if  the  ordinary  grants  adminiftration,  and  after  there  ap- 

r^'^'^^Er^  pears  to  be  an  executor,  if  the  adminiilrator  pays  debts,  legacies, 

cited  in      "  or  funerals,  which  the  executor  ought  to  have  paid,  in  trefpafs 

Creyibrook  againft  him  by  the  executor,  he  (iiall  {b)  recoup  fo  much  in 

and  Fox.         j,.,v,,^n„ 

{b)  So,  it     d"«^3ges. 

was  holden  in  equity,  where  a  widow  pofTeffed  herfelf  of  the  perfonal  eftate  as  executrix  under  a  re- 
voked will,  and  p:iid  debts  and  le^^icies,  but  had  no  notice  of  the  revocation,  that  fhe  fhould  be  allowei 
thole  payments.     Chan,  Ca.  126.  ;    but  ordered  the  leafcs  ihe  had  made  to  be  fet  afide. 

Roll.  Abr.  If  the  teftator  makes  a  will,  and  thereof  appoints  A.  executor, 

^6  Car  I.  ^'■^'^  afterwards  makes  a  fecond  will,  and  thereof  appoints  B.  exe- 

in  B.  R.  cutor,  andy^.  has  the  probate  of  tlie  firft  will  granted  to  him,  by 

between  virtue  of  which  a  debtor  to  the  teftator  pays  him  a  debt  without 

We?  h'am  i^o!^i-G  of  any  fecond  will,  and  has  a  releafe  from  him  ;  yet,  upon 

faid  to  be  B.^s  proving  the  fecond  will,  and  repeal  of  the  probate  of  the 

idjudged  by  fix\^,  hc  may  compel  the  debtor  to  pay  the  money  over  again  ; 

theaJviceof    r  \  \       \-      \  •       1         l      j n  •  i.       •  °  ' 

aiithsiudges  ^^^  though  this  be  a  particular  hardlbip,  yet  the  mconveniency 
In  Serjeanfj  woulu  be  much  greater,  to  allow  the  ordinary  to  make  any  other 
i.on,  in  an    exccutor  than  wliom  the  teftator  had  made. 

attion 

brought  by  B.  againft  fuch  creditor.     [Cftinyns,  150.     But  fee  3  Tsirin  Rept  Hj.  fwrrff— where  th« 

authority  of  tlis  cafes,  both  in  Rolls  anJ  Cvniyns*  is  denied.] 

But 
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But  in  a  cafe  where  the  plaintiffs,  as  executors,  had  a  judg-  HIll.  25^ 
l(nent  againft  the  defendant,  and  then  there  was  a  fult  in  the  l^^'^^l'^^' 
fpiritual  court  before  the  fame  judge,  who  granted  letters  of  ad-  oigby  and 
miniftration  to  the  plaintiff  to  repeal  them  ;  and  the  defendant  Hoiiis  v. 
therefore  prayed  that  execution  might  not  go  out  againft  him  till  '^'^^ '" 
the  matters  in  the  fpiritual  court  fhould  be  determined ;  the  court  (J)  That  an 
denied  it,  for  this  reafon,  that  if  a  debtor  pay  money  on  a  judg-  appeal  fuf- 
ment  and  execution  to  one  who  is  executor  de  faElo^  having  a  fjrmgr'jj,^ 
probate  under  the  feal  of  a  prerogative  court,  he  fhall  never  be  tence ;  but 
forced  to  pay  it  again  ;  and  here  the  fuit  to  repeal  the  admini-  f  citation  is 
ftration  being  before  the  fame  judge  who  granted  it,  can  have  no  ^"^"/^^u;"/ 
influence  only  from  the  time  of  the  judgment  of  repeal;  but  {a)  if  and  has  no 
it  had  been  before  the  delegates  by  way  of  appeal,  it  might  be  ^f^^a  till 

,.^  ojvii  •-  there  be 

Otnerwile.  judgment  on  it.     6Co.  i8.  b.     Lev.  158.     Raym.  224.     2  Lev.  90.  S.  P. 

It  is  clear,  that  if  the  ordinary  grants  adminiftration  to  (1^)  a  6  Co.  18,  b. 

ftranger,  and  he  is  cited  by  the  next  of  kin  to  have  it  repealed.  Packman's 

pending  which  fuit  the   adminiftrator  (r)   fells  the  goods,   and  tnz'.^j^.* 

then  the  adminiftration  is  repealed  ;  that  in  this  cafe  the  fale  is  Moor,  396* 

good,  for  the  adminiftrator  a£led  under  a  lawful  authority,  which  "^A?'^     .^ 

vefted  the  abfolute  property  of  the  goods  in  him  ;  and  though  ad.niniiira- 

the  fale  had  been  fraudulent,  yet  it  could  not  be  avoided  by  the  lionbecom- 

fecGnd  adminiftrator;  but  as  to  creditors  it  may,  by  the  13  Eliz,  ^''^^^^^^^^ 

cap,  5«  and  after  re« 

pealed  at  the  fuit  of  the  next  of  kin,  he  fliill  retain  againft  the  rightful  adm'niftrator  ;  and  his  difpofal 
of  the  goods,  even  pending  the  citation,  till  fenter.cb  of  repeal,  itands  gccd.  Salt  38.  pi.  6.  Ld. 
Ray.-n.  684.  Com.  Rep.  96.  pi.  65. /^f/- Holt,  Ch.  Juit.  {c)  But  wkere  an  admin  itiator  releafed  t» 
a  creditor,  and  after  the  adniiniilration  was  levokcd,  the  relcale  wa9  holden  void.     Biown   51. 

So,  in  debt  for  rent,  where  on  the  pleadings  the  cafe  was,  Raym.  2?4, 
leflee  for  years  died  ihteftate,  and  adminiftration  was  granted  of  5^^,' ^^^Lgy^ 
his  goods  to  A.^  who  affigns  this  term  to  B.^  who  alTigns  to  C,  00.  s.  c. 
Vtho  furrenders  to  the  reverfiorier  -,  afterwards  a  third  perfon  cites  i^y  'he  name 
the  adminiftrator  before  the  ordinary  to  repeal  the  adminiftration,  \^^  ^^*.'"* 
who  confirm.s  the  fame  ;  then  the  third  perfon  appeals  from  that  maine. 
fentence  to  the  dean  of  the  arches,  where  the  fentence  is  avoided, 
and  adminiftration  granted  to  the  appellant — whether  this  avoid- 
ance of  the  fentence  fhould  avoid  all  ads  done  by  the   admi- 
niftrator before  the  adlion  was  the  queftion ;  and  it  was  refolved, 
according  to  the  above  cafe,  that  it  fhould  not. 

But  after  the  adminiftration  is  repealed,  the  authority  of  the  Yelv.  %%. 
adminiftrator  is  determined;  and,  therefore,  if  he  obtains  judg-  f„""^|'^'''* 
ment  in  an  aftion  of  debt  on  a  bond  due  to  the  inteftate,  and  charie* 
then  the  adminiftration  is  repealed,  he  cannot  proceed  to  execute  YeKerton, 
that  judgment ;  if  he  doth,  the  party  will  be  difcharged  upon  a  s."^"^"."'^'* 
motion,  becaufe  tlie  execution  erronice  ema?iavity  for  he  had  no 
authority  but  by  virtue  of  a  commiffion  from  the  ordinary,  and 
when  that  v.-as  determined,  his  authority  ceafed. 

So,  in  an  audita  querela,  the  plaintiff  fays,  that  E.  P.   died  in-  *  Saund. 
teftate,  and  that  Davie!,  the  now  defendant,  had  adminiftered  ^^^^;„J"'" 
his  goods,  and  that  fome  of  the  money  came  to  the  plaintiff,  and  oavies. 
that  Davies,  as  adminiftrator^  brought  trover  and  converflon  for  Mod.  62. 

E  X  the 
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cKcb.  663.  the  money,  and  had  judgment  to  recover,  and  before  exfecutiort 
^'  fued,  the  adminiftration   was  repealed  and  granted  to  another, 

and  that  notwithftanding  he  threatens  to  take  the  now  plaintiff  in 
execution,  upon  which  there  is  a  demurrer;  and  the  queftion 
was,  Whether,  feeing  the  trover  was  for  a  wrong  done  in  the 
adminiftrator's  time,  and  for  which  he  might  have  declared  in 
his  own  name,  without  naming  himfelf  adminiflrator,  and  fhaU 
pay  cods  if  it  goes  againft  him,  M^hether  he  fhall  not  take  out 
txccutlon  after  the  adminiftration  is  repealed  ?  and  the  whole 
court  held,  that  he  could  not ;  for  though  it  be  a  wrong  done  ta 
the  adminiflrator,  yet  when  the  money  is  recovered,  it  is  aflets,  and 
the  fecond  adminiitrator  muit  be  put  to  another  adlion,  to  recover 
it  out  of  his  hands,  which  is  a  circuity  the  law  will  not  allow. 

J  4.  What  Things  an  Executor  may  do  before  Probate  of  the 

Will. 


Off.  of  An  executor  derives  all  his  intereft  from  the  (a)  will ;  and  as 

Exec.  53-  Jt  is  that  which  gives  him  a  right,  fo  there  are  feveral  a6ts  which 
J  °  "'"'  he  may  do,  and  which  will  be  valid,  though  done  before  pro- 
Roll.  Abr.  bate ;  for  though  the  fpiritual  court  may  compel  him  to  come  in 
9' 7-  and  prove  the  will,  or  renounce  the  executorfliip ;  yet  this  is 

Co.\it.*  o"^y  looked  upon  as  {b)  a  ceremony,  which  he  may  comply  with 
292.  after  feveral  adts  done  by  him. 

(c)  But  an 

adminiftiator  derives  his  whole  authority  from  the  ordinary,  and  therefore  can  do  no  aft,  unlefs  he  has 
letters  of  adminiilratlon  granted  to  him.  Salk.  303.  Skin.  87.  pi.  5.  {i>)  That,  however,  proving 
the  will  is  neccifary,  becaufe  thereupon  an  inventory  is  to  be  exhibited,  and  other  ads  to  be  done, 
which  are  for  the  bsneti:  of  executors  and  legatees.     Hut.  30. 


Oft.  of  Therefore,  an  executor,  befwe  probate,  may  poflefs  himfelf  of 

Exec.  33.  t}ig  teftator's  goods,  and  may  enter  into  the  houfe  of  the  heir  (if 
J  °  °^  '  not  locked)  and  take  fpecialties  and  other  fecurities  for  money 
2  And.  151.  due  to  tlie  teftator. 

plow.  277. 

Off.  of  So,  an  executor,  before  probate,  may  pay  debts  and  legacies,. 

Exec.  33-4.  receive  debts,  make  acquittances  and  [c]  releafes  of  debts  due  to 
(c)  Where  a  ^^^  tefbator,  and  take  releafes  and  acquittances  of  debts  owing  by 

relea.fe  given   the  tcilator, 
by  an  exe- 
cutor for  a  particular  purpofe,  thougli  it  contained  gerieral  words,  yet  was  holden  to  extend  only  to  the 
things  intended  to  be  rdeafcd,  -vide  2  Lev.  214.     Morris  and  Wilford,   a  Mod-.  108.     a  Jon.  I04« 
2  Show.  46.    pi.  32.      3  Keb.  814.  840.  S.  C. 

Off.  of  Alfo,  an  executor,  before  probate,  may  fell,  give  away,  or  dlf- 

Ex2c.  34.  pofe,  as  he  thinks  proper,  of  the  goods  and  chattels  of  the  teftator. 

Off.  of  So,  an  executor,  before  probate,  may  affent  to  a  legacy,  and 

Exec.  34.  fuch  afl'ent  fhall  veft  the  intereft  in  the  legatee. 

Off.  of  So,  if  a  bond  be  made  payable  to  the  teftator,  with  a  certain 

Exec.  34.  penalty,  that  it  (liall  be  paid  by  fuch  a  day,  and  the  teftator  dies- 

the  Itnzky  before  the  day,  the  principal  ium  muft  be  paid  his  executor  by 

i:  laved  by  the  day,  altliough  he  did  not  prove  the  will  by  that  day  *,  other* 

b.irging  y^y^Q  |.}^e  penalty  is  forfeited  *. 

principal,  *•  ' 

Jnts^e.!,  and  ccfts,  into  court,    by  4  Ann.  c,  161  §13. 

Upon 
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Upon  this  foundation,  that  it  is  the  will  which  veils  an  in-  Roll.  Abr. 
tereft  in  the  executor,  it  is  clearly  agreed,  that  an  eKecutor  may,  9'7- 
before  probate,    commence  an  adlion  in  right  of  the  teftator,  sa^k^^'oz/* 
but  he  cannot  declare  before  probate  j    for  without  producing  s.  p.  ad- 
his  letters  teftamentary  he  cannot  aflert  his  right  in  court ;  but  as  '"'"^/''^ 
foon  as  he  has  thefe,  the  impediment  is  (a)  removed  al>  initio.         {a)\lit\l' 

A.  be  arrefted  at  the  fuit  of  an  executor,  befc-re  probate  of  the  will,  and  after  pay  money  to  a  ilranger, 
and  continue  two  months  in  prifon,  the  arreil  quoad  the  flranger  is  illegal,  and  A.  fhal!  not  be  ad- 
judged a  bankrupt  from  that  time,  fo  as  to  avoid  the  payment  made  to  the  ftranger  ;  for  though  the 
arreft,  as  to  the  executor  and  party,  is  lawful  ;  yet  it  is  good  only  by  relation  j  but  no  fuch  relation  fliall 
prejudice  a  third  perfon.  3  Lev*  57.  Duncomb  and  Walter,  Raym.  479.  Vent.  370.  S.  C.  Skin. 
22.  pi.  zz.  87.  pi.  5.   S.  C. 

[So,  it  hath  been  holden,  that  an  executor  may  file  a  bill  in  Humphreys 
equity  before  probate,  and  that  the  fubfequent  probate  makes  the  ^j  ^""i- 
bill  a  good  one.     And  it  was  faid  in  a  late  cafe  (^)  in  the  Ex^  vvm^''35i.* 
chequer  arguendo^    that  it  had  been  determined  by  that  court  {b)  Patten, 
about  three  years  ago,  that  it  was  fufficient  if  the  probate  were  Executrix, 

,.,  •'.o,',.T  *  'V.  Panton, 

obtamed  at  any  time  beiore  heanng.J  i^^^-    in 

this  cafe  of  Patten  v.  Panton,  to  a  bill  by  the  plaintiff  as  executrix,  for  an  account  of  money  which  the 
defendant  was  charged  with  having  embezzled  ;  and  that  certain  annuities  purchafed  by  the  plaintiff  in 
the  5  per  cents,  might  be  transferred  to  the  plaintiff;  the  defendant  pleaded  that  no  probate  had  been 
granted,  and  that  a  fuit  was  depending  between  the  plaintiff  and  defendant  touching  the  right  of  the 
plaintiff  to  probate.  The  court  gave  no  judgment  upon  the  argument,  and  tlie  cale  was  never  after- 
wards moved. 

Alfo,  an  executor,  before  probate  of  the  will,  may  maintain  Off.  of 
trefpafs,  (c)  trover,  or  detinue  for  the  goods  of  the  teftator,  and  ^xec.  35. 
declare  as  of  his  own  pofTeffion.  Yeiv.  33. ' 

83.  125.  Cro.  Car.  ao8.  227.  Salk.  302.  {c)  May  maintain  trover  in  his  own  name  before  the 
feifure  of  the  goods  or  probate  of  the  will.     Carth.  154.  per  Curiam. 

So,  an  executor  may  avow  for  rent,  where  a  reverfion  for  Salk.  302. 
years  comes  to  him  from  his  teftator. 

So,  if  an  executor  be  entitled  to.  the  next  prefentation  to  a  off.  of 
church  which  becomes  void,  and  he  grant  it  to  another,  the  E*^^.  35; 
grantee  may  maintain  a  quare  impedit  for  it,  without  producing 
the  probate  of  the  will ;  for  the  executor  himfelf,  before  probate, 
jnight  have  maintained  this  adion  on  his  own  pofleiGon, 


(F)  What  Perfons  are  entitled  to  Adminiftration. 

"DEFORE  the  ftatute  of  TVeJi.  2.  cap.  ig.  the  ordinary  had  the  Raym.  497, 
-^  abfolute  difpofal  of  inteftates'  eftates  ;  and  as  that  ftatute  firft 
fubje£led  them  to  an  adion  at  the  fuit  of  creditors ;  fo  from 
thence  they  found,  as  my  Lord  North  obferves,  that  what  was 
before  very  beneficial  to  them  began  to  be  very  troublefome, 
which  obliged  them  to  put  the  adminiftration  into  other  hands, 
taking  fecurity  to  fave  them  harmlefs  from  fuits. 

But  this  method  did  not  entirely  free  them  from  the  trouble  2  inft.  397. 
they  had  before  ;  for  fuch  perfons,  being  looked  upon  as  fervants  ^"'/''j^^,,^ 
or  attornies  to  the  ordinaries,  could  not  fue  for,  nor  gather  in  ^br.  906. 
l^e  inteftate's  eftate, 

£3.  But 
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Eut  they  were  eafed  herein  by  the  ftatute  3T-£. 3.  c^P-  ti.f 
which  ena£ls,  "  In  cafe  where  a  man  dieth  intcftate,  the  ordina* 
**  ries  fnail  depute  the  next  and  moft  lawful  friends  of  the  dead 
*'  perfon  inteftate  to  adminifter  his  goods,  which  deputies  (hall 
**  have  an  aftion  to  demand  and  recover,  as  executors,  the  debts 
**  due  to  the  faid  perfon  inteftate  in  the  king's  court,  for  to  ad- 
f*  mii.ifter  and  difpend  for  the  foul  of  the  dead,  and  fhall  anfwer 
*'  alfo  in  the  king's  court  to  others  to  whom  the  faid  dead  perfon 
**  was  holden  and  bound,  in  the  fame  manner  as  executors  fhall 
**  anfwer,  and  they  fhall  be  accountable  to  the  ordinaries,  as  exe- 
**  cutors  be  in  cafe  of  teftament." 

And  by  the  21  if.  8.  cap.  5.  it  Is  enabled,  "  That  the  ordinary 
*f  iliall  grant  adminiftration  to  the  widow,  or  next  of  kin  to  the 
*?  perfon  deceafed,  or  to  both." 
Raym.498.  Hereupon  the  common  law  was  to  judge  who  were  the  beft 
friends ;  and  therefore  if  there  were  hufband  or  wife  -,  in  default 
of  them,  fon  or  daughter  ;  in  default  of  them,  or  their  children, 
father  or  mother ;  in  default  of  them,  brothers  or  fifters  ;  iii 
default  of  them,  or  their  children,  uncles  or  aunts,  the  ordinary 
was  compellable  to  grant  adminiftration  to  them  in  their  feveral 
orders. 
Ilayin.498.  But  as  they  had  a  liberty  by  the  ftatute  of  granting  adminiftra- 
tion to  the  wife  or  next  of  kin,  fo  alfo  had  they  a  liberty,  where 
there  were  feveral  in.  an  equal  degree  of  kindred,  to  prefer  whom 
they  pleafed,  which  liberty  they  made  ufe  of  on  pretence  of 
avoiding  confufion,  and  was  a  matter  of  great  advantage  to  their 
jurifdi6tion;  for  hereby  they  chofe  him  that  was  moft  obfequious 
to  them ;  and  when  they  called  him  to  account,  upon  pretence 
of  beftowing  the  overplus  for  the  good  of  the  deceafed's  foul, 
•  (a  device  in  thofe  popifti  times  to  make  profit  for  the  clergy,) 
they  difpofed  of  the  overplus  as  their  own.  ' 
l/i)  Hob.  But  it  came  afterwards  to  be  folemnly  (a)  refolved,  that  the 

Carb-'^'^'''    *''*4'"^^y>  ^^^^''  adminiftration  granted  by  him,  could  not  compel 
Jon!  sis.      the   adminiftrator  to   make  diftrlbution  j  and  it  being  very  un- 
Hob.  83.      reafonable  that  one  perfon  ftiould  run  away  with  the  whole  per- 
\  *  *79'      fonal  eftate,  though  there  were  feveral  others  in  equal  degree  of 
kindred  with  him  ;    tins  mifchlef  was  remedied  by  ^he  32   ^ 
23  Car.  2.  c.  10.,  which  allows  ail  thofe  who  are  in  equal  degree 
to  come  in  for  a  diftributive  fhnre,  though  one  only,  or  though  ^ 
creditor  or  ftranger  takes  out  adminiftration. 
4C0.  51.  b.       It  feems  to  have  been  always  holden,  that  the  huftDand  was  en* 
cafe.^Roil.    ^'^^^^  t"  adminiftration  as  beft  friend  to  his  wife,  within  the 
>\br.  9!o.      words  of  the  ftatute  31  ^.  3.  J.  i.  c.  11.;  but  there  being  fome 
Cro.  Car.      doubt,  whether  fince  the  ftatute  of  22  Is'  23  Car.  2.  c.  19..  he  was 
Moci.  Z3X.     ^^^  obliged  to   make   diftribution  amongft   the  reft  of  hev  kin- 
•Show.  351.    dred,  it  was  thpiight  proper  to  fettle  this  matter  by  a  fubfe« 
Kaym.  93.    quent  law.       ■      '  ,        •        . 


£id.  409. 


And  accordingly  by  the  29  Car.  1.  cap.  3.  §  25.  it  Is  enabled, 
««  That  neither  the  fr.d  fta;ute  22  b*  23  Car.  2.  c.  lo  ,  nor  any 
«  thing  therein  contained,  fliall  be  conft;utd  to  extend  to  the 

«  eftates 


(JBrecutor-Gf  anti  aDmintaratom  ss 

**  eftates  of  feme  coverts  that  fhall  die  inteftate  (a),  but  that  their  [{a)  For  a 
"  hulbands  may  demand  and  have  adminiftration  of  their  rights,  ^^"^^  '^'*y*''' 
**  credits,    and  other   perfonal  eftates,    and  recover   and  enjoy  wufJithdie 
**  the  fame  as  they  might  have  done  before  the  making  of  the  confentof 
"  faid  act."  "^^  ^"  ^"^- 

band,  and  In 
fuch  cafe,  he  cannot  be  entitled  to  adminiftratlon.  R.  v.  Bettefworth,  a  Str.  1112.  He  may,  indeed, 
adminifter  to  her  notwithftanding  a  will,   if  flie  have  power  to  difpofc  only  of  part  of  her  property. 

R.  V,  Bettef worth,  2  Str.  891. In  cafe  of  the  hulband's  death  after  the  wife,  the  adminlftration  muft 

be  granted  to  his  next  of  kin.  Squib  v.  Wynn,  P.  Wms.  378.  Bacon  v.  Bryant,  n  Vin.  Abr.  tit. 
Executors,  K.  pi.  25.  Humphrey  v.  Bullen,  id.  pi.  26.  Elliott  v.  Collier,  3  Atk.  526.  i  Vez.  15. 
I  Wilf.  168.     Bouchier  v.  Taylor,  Hargr.  Law  Tradls,  473.     7  Br.  P.  C.  414.] 

Alfo,  fince  the  ftatiW:e  22  ^  23  Car.  2.  c.  10.   the  ordinary  Sid.  179. 

may  grant  adminiftration  to  the  Vv-ife  or  next  of  Icin,  at  his  elec-  R^ym.  93. 

tion,  but  then  (he  muft  have  her  diftributive  ftiare :  alfo,  the  or-  saikl'-sV.'* 

dinary  may  grant  adminiftration  quoad  part  to  the  wife,  and  as  to  pi.  2. 

the  other  part  to  the  next  of  kin ;  in  which  cafe  neither  can  com-  3^^07.407, 

plain,  fince  the  ordinary  need  not  have  granted  any  part  of  the  Holt  42. 

adminiftration  to  the  party  complaining.  pi.  i. 

If  there  be  grandfather,  father,  and  fon,  and  the  father  die  iVern.iij. 

inteftate,    the  fon  {hall  have  the  adminiftration,    and  not  the  ^J^f^fsY^ 

grandfather,  though  they  be  both  in  equal  degree  (^),  as  to  near-  the  proxi- 

nefs  of  kindred,    mity  of  degree  is  reckoned  according  to  the  civilians.  Pr.  Ch.  593.  a  Vez.  215.] 

[If  there  be  neither  father  nor  fon  of  the  inteftate,  the  next  in  (c)  Biack- 

fucceflion  are  (c)  brothers  and  grandfathers :  thefe  are  followed  ^1°^^"^  p 

by  (d)  uncles,  or  nephews,  and  tlie  females  of  each  clafs  refpec-  wms.'4o.  * 

tively,  who  muft,  as  equally  near,  take  per  capita,  and  not  per  WoodrofFe 

/irpss  and  laftly,  coufins.  vv*or7hfpr. 

Ch.  527.     {d)  Durant  v.  Preftwood,  i  Atk.  454.     Loyd  v.  Tench,  a  Vez.  215. 

.A  brother  of  the  half  blood  (hall  exclude  an   uncle  of  the  Crokev. 
whole  blood,  for  the  half  blood  are  of  the  kindred  of  the  intef-  ^^^^'^ 
tate  ;  and  the  ordinary  may  grant  adminiftration  to  the  fifter  of  show.'p.c.' 
the  half,  or  brother  of  the  whole  blood  at  his  difcretion.  108. 

If  none  of  the  kindred  will  take  the  adminiftration,  it  may  be  Rac.  Elm. 
granted  to  a  creditor.  ^°*^ij^    ^^, 

If  the  executor  refufe,  or  die  inteftate,  the  adminiftration  is  Pierce  v. 
to  be  granted  to  the  refiduary  legatee,  in  exclufion  of  the  next  ^g!''f^'„ 

of  km.  Thomas  V.  Butler,'!  Ventr.  215. 

In  defe£l  of  all  thefe,  the  ordinary  may  commit  admlniftra-  Piowd.  278. 
tion,  as  he  might  have  done  before  the  ftatute  of  Ediu.  3.,  to  ^* 
fuch  difcreet  perfon  as  he  approves  of,  or  may  grant  letters  ad 
ecU'tgendum  bona  defuticti. 

It  a  baftard,  (who  hath  no  kindred,  being  niiUius  filiiis,)  or  Manning 
any  one  elfe   that  hath  no  klndrjd,  die  inteftate,  and  without  j's^i^ff'.- 
wile  or  child,  it  hath  been  formerly  holden,  that  the  ordinary  jonesv. 
could  feize  his  goods,  and  dlfpofe  of  them  to  pious  ufes :  but  the  Goodchiid, 
ufual  courfe  now  is,  for  fome  on;  to  procure  letters  patent,  ox  \    '  ^^ 
other  authority  from  the  king,  aid  then  the  ordinary  of  courfe  u^ugi.  ^^x-. 
grants  adminillrat'on  to  fuch  appointee  of  thi  crown.] 
^''  Ii4 
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(.j)whether  (Q)  Iq  v>'hat  fa)  jNlanner  the  Ordinary  may  grant 
giving  fecu,  Aaminiitration  ;  ana  herein  or  granting  it  to  one 
emryhith"        or  more,  or  for  a  particular  Thing. 

xegifliy  of 

SftSn,  'yHERE  hath  been  feme  (/')  doubt  whether  the  ordinary  could 

tefufficient  graiit  auminiftration  to  one  during  the  abfence  of  the  perfon 

without  appointed  executor.     The  reafons  offered   againft   it  were,  that 

ktterf  ot"'  ^^^^  authority  herein  was  entirely  regulated  by  the  ftatutes,  which 

adininiiha.  mention  no  fuch  adminiflrator  ;  that  creditors  would  be  put  to 

tion,  wde  great  hardfliips,  in  being  obliged  at  their  peril  to  take  notice  of 

^ow.  40  .  ^^^  return  of  fuch  abfent  perfon,  which  determining  the  authority 

(^)4Mod.  of  the  adminiilrator  would  put  them  under  a  neceflity  of  com- 

j'4>  15-  mencing  their  a£lions  a-new,  which  would  be  great  delay  and 

Sid/i8°!  ^'  c^pe''ice  to  them  :  but  notwithflanding  thefe  reafons,  it  is  now 

Keb.  6:-a.  clearly  (c)  agreed,  that  the  ordinary  may   grant  adminiftration 

and  by  I  during  the  abfejice  of  another,  and  that  for  the  fame  reafons  for 

908.' if  the  ^^'^-^ch  he  may  grant  adminiftration  during  the  nonage  of  an  in- 

perfonen-  fant  cxecutor,  or  one   entitled  to   adminiftration;    for  without 

titled  to  ad-  j-j^jg  powcr  the  inconvenlencv  to  creditors  would  be  much  greater, 

nunifti-aticn    .11  ,  ,  ,  r  •    .n        1  1  1  , 

be  outlawed  *'^  ^^^^  there  would  be  no  perlon  aganitt  wliom  they  could  corn- 
in  prlfo.-i,  or  mence  their  atTtions,  nor  any  one  to  take  care  of  the  deceafed's 

beyond  fea,     gj^^jg  q^.  effeQs. 

the  oidinary 

may  grant  adminiftration  to  another,  for  which  Is  cited  34  H.  6-  14.  &  fide  Salk.  4a.  pi.  11.     See 

3  Salk.  23.   a  Ld,  R.aym.  107!.    6  Mod.  304.     Lutvv.  342.  S.  P.  admitted. 

Moor,  606,  Alfo,  there  appears  to  have  been  fome  doubt  whether  the  or- 
■*^f'""i!  •  ^iji^ry  could  grant  adminiftration  pendente  lite  of  a  will  j  and  in 
s  Show. 69.,  J^'^oo''^  it  is  ha^feniblc  per  Cur.  that  he  could  not. 

it  feems  to  be  taken  for  grartted,  that  there  may  be  an  adminiftrator^M^t;;/?  lite  of  a  will  ;  for  there 
the  queftion  was,  whether  fuch  an  adminiftraror  was  liable  to  an  adion  ;  and  there  fjid  to  be  clearly 
agreed,  that  he  was,  for  that  he  was  fully  adminiftrator  for  the  time.     Fide  infra. 

Carth.  153.  And  in  Carta,  it  is  reported  as  the  opinion  of  the  court,  that 
Frederick  adminiftration  pendente  lite  concerning  a  will,  is  utterly  void,  and 
a  dificvence  there  taken,  where  there  is  a  controverfy  in  the  fpi- 
rituai  court  concerning  the  right  of  adminiftration,  and  where 
it  is  concerning  a  will  ;  for  in  the  lirft  c:ife  an  adminiftiation 
granted  pendente  lite  is  good  j  but  it  is  otherwife  where  the  con- 
troverfy is  concerning  a  will,  for  he  who  comes  in  under  a  will 
fhall  avoid  all  that  which  an  adminiftrator  can  do. 
]W'ch.i73i.       But  this  matter  came  fully  to  be  confidered  in  a  late  cafe,  in 

between  which  it  was  determined,  that  the  ordinary  mav  f;rant  adminif- 
Wollafton  .  ,  7-         -  M,  1     1         •      r  <    ^  1       /- 

and  Walker,  t^^tion  pendente  lite  ol  a  will,  and  that  it  depended  on  the  lame 

z  P.  Wms.    reafons  by  which  he  is  .enabled  to  grant  adminiftration  duratiie 

576.  pUS8.  rninoritate  OX  abfentid. 

Fitzgib.  J 

aoi.     Barnard.  K.  B.  42^.     28^.917.     [But /»  ^f?iif;;j  about  the  will  is  a  good  return  to  a  man- 

daojus  to  grant  a  probate,  Andr.  366.  or  adminiftration.    4  Burr.  2255.    I  Bl.  Rep.  640.] 

aVern  514.  The  Ordinary  may  gvant  adminiftration  to  two,  or  more,  and 
Buckiand''    ^"  °"^  ^^  '^^^^■^^  ^'"^^^  y^*-  ^^^  adminiftration  does  not  ceafe  ;  for  it 

.an  .       .  is 
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is  not  like  a  letter  of  attorney  to  two,  where  by  the  death  of  one 
the  authority  ceafes  ;  but  it  is  rather  an  office,  and  adminiftrators 
are  enabled  to  bring  a£lions  in  their  own  names,  for  they  come 
in  the  place  of  executors,  and  therefore  the  office  furvives. 

Aifo,  the  ordinary  may  grant  adminiftration  as  to  a  particular  Roll.  Abr„ 
thing  or  place  to  one,  and  fo  of  another  part  of  the  inteftate's  ^f- 
eflate  to  another ;  but  he  cannot  grant  feveral  adminiftrations  pi^^.'  ^  * 
for  one  and  the  fame  thing  ;  as,  if  the  inteftate  leaves  a  bond- 
debt  of    loo/.,  or  a  horfe  ^c;   for  thefe   things  being  entire 
things,  it  would  be  abfurd,  tha(  two  perfons  fhould  have  a  right 
to  them. 

(H)  What  {hall  be  deemed  the  Teftator's  Perfonal 
Eflate,  or  Aflets  in  the  Hands  of  the  Executor : 
And  herein, 

|.  What  {hall  be  fuch  an  Tntereft  veiled  in  the  Teftator,  as  (hall    ' 
go  to  his  Executors. 

A  LL  the  perfonal  eflate  whereof  the  teftator  died  poflefled,  Off,  of 
"^^  whether  it  confifts  in  chattels  real,  as  leafes  for  years,  mort-  p"^*^*,  5^* 
gages,  ^Ci  or  chattels  perfonal,  as  houfehold  goods,  money,  cattle,  ,80.°^ 
^c;  the  firft  of  which  the  civil  law  diflinguifheth  by  the  name  (a)  For  aflets 
of  immoveable  goods,  the  latter  of  moveable,  belong  to  the  exe-  '"'l^e  hands 
cutors,  and  are  {a)  aflets  in  their  hands  for  payment  of  the  tefta-  ^.i^e  tit.    * 
tor's  debts  and  legacies.  Hdr  and  Ancejior. 

And  as  the  executor  reprefents  the  teftator  as  to  his  perfonal  Off.  of 
eftate,  therefore,  let  the  value  of  the  thing  be  ever  fo  inconfider-  •^^"'  57> 
able,  yet  the  executor  fhall  have  the  fame  intereft  as  the  teftator 
had  in  it ;  as  if  tlie  teftator  had  dogs,  ferrets,  ^c.,  they  belong 
to  the  executor  ;  and  if  taken  from  him,  the  law  gives  him  the 
fame  remedy  which  the  teftator  had. 

Alfo,  he  hath  the  fame  intereft  in  an  apprentice  which  the  tefta-  Off.  of 
tor  had,  and  fhall  be  bound  according  to. his  teftator's  covenant,  E^ec.95. 
to  provide  for  fuch  apprentice,  ^r.  MafterZdSiv-vant. 

So,  of  a  debtor  in  execution  at  the  fuit  of  the  teftator,  he  has  Off.  of 
nn  intereft  in  the  body,  which  is  a  pledge  for  the  debt,  and  the  ^^^'^  46. 
prifoner  cannot  be  difcharged  without  the  concurrence  of  the    ' 
executor. 

[If  an  executor  hath  a  leafe  for  years  of  land,  of  the  value  of  Cro.  Ellz. 
20/.   a  year,  rendering  rent  of  10/.  a  year;  it  is  afiets  in  his  7^^- 
hands  only  for  10/.  over  and  above  the  rent.] 

And  as  the  law  lays  the  burden  of  performing  the  teftator's  Off.  of 
will  on  the  executor,  and  for  that  purpofe  gives  him  the  perfonal  ^^^'  ^5* 
eftate  ;  fo  it  fuppofes  and  vefts  the  intereft  in  him  before  he  has  021.* 
actually  reduced  the  goods  to  his  poflTeffion,  and  therefore  all  the  Hob.  265. 
teftator's  perfonal  eftate,  how  remote  foever  fituated,  is  {h)  alfcts  ^.'^^'^"'^ 
in  the  hands  of  the  executor.  vvhere  the 

jury  tound  aflets  in  Inhnd,  it  was  holdea  furplufage  j  a-id  that  if  the  esscctor  hath  ^oods  in  any  part  , 

of 
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©f  the  wotW,  he  fiall  be  charged  with  them.  6  Co.  47.  a.  [An  eftate  in  the  plantations  is  teftamen- 
tjry,  and  zflets  to  pay  debts.  Noell  v.  Robinfon,  i  V'entr.  358.] — But  if  an  executor  lives  in  Lon- 
don, and  his  tefiator  hath  goods  in  Brijlol,  though  the  executor  hath  fuch  an  immediate  pofleiTion  of 
thofe  goods,  that  he  may  maintain  trover  for  them  in  his  own  name,  and  thedamaiies  recovered  (hall  be 
alfets  in  his  hands  ;  >et  if  he  doth  not  recover  fo  much  as  the  goods  are  really  worth  (if  there  be  na 
^efault  in  him),  he  fhall  anfwer  for  no  more  than  he  recovers  ;  and  if  the  goods  are  peri(hable,  and  are 
impaired,  without  any  default  in  him,  either  to  preferve  them,  or  to  felhhem  «t  the  full  value,  he  (hall 
not  anfwer  for  the  firit  value,  but  may  give  that  matter  in  evidence  to  difcharge  himfelf  j  but  if  he 
Ecgfedls  to  fell  the  goods  at  a  good  price,  and  afterwards  they  are  taken  from  him,  there  the  value  of 
the  goods  fhol!  be  affets  in  his  hands.     6  Mod.  181.  ruled  in  evidence  by  Holt,  Ch.  Juft, 

Off.  of  But  debts  due  to  the  teftator,  whether  hj  bond,  ftatute,  judg- 

0«"'  ^^6      "^^"^>  *^^  arrears  of  rent,  t^fcy  are  not  aflets  till  they  are  re- 
*  ^  '     covered  by  the  executor,  but  only  chofes  in  aftion ;  yet  if  execu- 
tor releafes  the  debt,  he  releafes  the  action,  and  is  apfwerable  to 
the  value. 
Off",  of  Alfo,  as  to  chattels  real,  fuch  as  an  intereft  for  years  in  ad-» 

Sxec. 6c.      vowfons,  commons,  fairs,  houfes,  lands,  markets;  thefe,  though 
they  go  to  the  executor,    yet  is  not  the  pofleflion  in  him  till 
he  has  actually  entered ;  but  a  leafe  for  years  of  tithes  is  deemed 
to  be  In  the  a£lual  pofleflion  of  the  executor,  becaufeof  thi^  there 
can  be  no  entry. 
Dyer,  no.        And  as  the  executor's  intereft  vefts  immediately  upon  the  death 
off°of         ^^  ^^^  tefl:ator,   fo  it  hath  been  always  holden,    that  an   exe- 
Exec.  49.      cutor  or  adminifl:rator  may  bring  trefpafs  for  goods  taken  away 
Comb.  451.  after  the  teftator's  death,  though  before  probate  or  adminifliratlon 
granted,  and  that  their  intereft  fliall  have  relation  to  the  time  of 
his  deceafe. 
Salk.  79.  But  the  abfolute  property  of  the  goods  muft  have  been  vefted  in 

P^* ':  the  teftator,  fo  as  to  entitle  the  executors,  or  to  make  them  afliets 

Torrington.  ^^  their  hands  ;  and,  therefore,  if  the  teftator  takes  a  bond  for 
{a)  Where  another  in  truft,  and  dies,  this  is  not  aflets  in  the  hands  of  his 
goods  re-       exccutor  :  fo,  if  the  oblloree  aflTiens  over  a  bond,  and  ia)  covenants 

mamaffets,  '  ,     ,-   ^      t        \         1  •  a-        •      \       ^         .         r 

T»otwith-  not  to  revoke,  and  dies,  that  bond  is  not  aflets  m  the  hands  o| 
fianding  a     the  cxccutor  of  the  obligee. 

fraudulent 

bill  of  fale  of  thsm.     Cro.  Eliz.  405.     [And  as  to  creditors,  fee  flat  13  Eliz.  c.  5.  and  an/e.J 

Cro,  Eliz.  So,  where  an  executor  pleaded,  that  he  had  riens  in  fes  mains^ 
^^'  but  certain  goods  diftrained  and  impounded ;  it  was  adjudged, 

that  they  were  not  aflets  to  charge  him. 
Keiisv.  63.  The  teftator  pawned  his  goods,  and  the  executor  redeemed 
them  with  his  own  money,  and  retained  them  till  he  was  fatis- 
fied  ;  and  it  was  adjudged,  that  he  might  retain  them,  the  pro- 
perty being  altered  by  payment  to  the  value,  and  that  they  were 
not  aflets. 
Anon.  [If  an  executor  renew,  he  {hall  account  for  the  new  leafe,  as 

aCh.Ca.      ^^qH  33  j)^^  ^^y    £     j|^g  benefit  of  the  creditors. 

205.  ' 

S:.  aiK.  s.  If  a  man  devife  land  to  be  fold,  neither  the  money  thereof 
'■  5-  !  5*      coming,  nor  the  profits  thereof  for  any  time  to  be  takeri,  fiiail  be 

accounted  as  any  of  the  goods  and  chattels  of  fuch  perfon  de-r 

ceafed. 
I  Roll.  Abr.       But  if  a  man  devifc  iiintls  to  be  fold  by  one  for  payment  of  his 
5**''  debts  and  legacies,  and  malce  tlie  fame  perfon  his  executor ;  the 

money 
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pftoney  made  by  fuch  perfon  upon  the  fale  of  the  land  (hall  be 
afl'ets  in  his  hands. 

But  otherwife  it  is,  where  the  land  is  devifed  to  be  fold  by  the  IJ.  ibid. 
executor  and  ethers  t  for  there  the  money  (hall  not  be  aflets  ;  for  ?"*j,^^.^ 

,  r>     1       •  1    •  be  aflets  in 

they  are  not  trulled  with  it  as  executors.  equity,  tho' 

not  at  law.  i  Eq.  Caf.  Abr.  141.  Such  affets  as  aie  liable  to  debts  and  legacies  by  the  courfe  of  law, 
are  called  legal  aflets  ;  fuch  as  are  only  liable  by  the  help  of  a  court  of  equity,  are  called  equitable  affets. 
4  Burn.  E.  L,  2SS.  Yet  legal  affets,  although  they  cannot  be  come  at  without  the  afliftance  of 
equity,  rhall  be  applied  in  a  cuurfe  of  adminiltrtition.  Therefore,  if  a  mere  truit  eftatc  defcend  on  the 
heir  at  law,  though  it  may  be  neceffaiy  to  go  into  equity,  to  reduce  it  into  poflelHon,  yet  it  will  be  con- 
fidered  as  legal,  and  not  as  equitable  affets,  a  truft  eftate  being  made  affets  by  ftatute.  But  an  equity  of 
redemption  of  a  mortgage  in  fee,  being  merely  an  equitab.e  Intereft,  and  not  made  aflets  by  any  leglfla- 
tive  provifion,  will,  iheiefore,  be  corfidered  as  equitabie  affets.  Plunkett  v.  Fenfon,  z  Atk.  294.  So, 
it  hath  been  fa'd,  that  if  a  termor  for  years  mortgage  his  term,  the  equity  of  redemption  will  be 
equitable  affets.  Cafe  (f  Sir  Charles  Cox's  Creditors,  3  P.  Wms.  342.  Hartwell  v.  Chitters,  Ambl. 
308.  But  this  laft  point  was  not  in  faft  determined  in  the  cafe  of  Sir  Charles  Cox's  Creditors  ;  and 
yet  the  cafe  o{  Hariweli  v.  Chitters  refts  entirely  on  the  fuppofed  authority  of  that  cafe.  And  it  hath 
keen  adjudged  in  feveral  preceding  cafes,  that  chattels,  whether  real  or  perfonal,  mortgaged  or  pledged  by 
the  teftator,  and  redeemed  by  the  executor,  fliall  be  affets  at  law  in  the  hands  of  the  executor  for  fo 
much  as  they  are  worth  beyond  the  fum  paid  for  redemption,  though  recoverable  only  in  equity. 
Hawkins  v.  Lewes,  i  Leon.  1  55.  Harcourt  v.  Wrenham,  or  Harwood  v.  Wrayman,  Moore,  858. 
I  Roll.  Rep.  156.  I  Brownl.  76.  1  Roll.  Abr.  920.  Alexander  v.  Lady  Graham,  i  Leon.  225. 
Forrnerly  it  was  holden,  that  whatever  comes  to  the  executor's  hands,  or  he  is  entrulted  with,  as  execu- 
tor, is  affets  at  law  :  therefore  money  arifing  from  the  fale  of  lands  devifed  to  an  executor  to  fell,  or 
which  he  is  empowered  to  fell  for  the  payment  of  debts  and  legacies,  were  confidered  as  legal  affets, 
and  adminiftrable  as  fuch.  Girling  v.  Lea,  i  Vein.  63.  Greaves  v.  Powell,  2  Vern.  248.  Anon. 
»■</.  405.  Cutterback  V.  Smith,  Pre.  Ch.  127.  Bickham  v.  Freeman,  id.  136.  Dethwicke  v.  Cara- 
van, 1  Lev,  224.  Burwell  V.  Corrant,  Hardr.  405.  Lord  Mafliam  v.  Harding,  Bunb.  339.  Blatch 
V.  Wilder,  i  Atk.  420.  But  modern  refolutions  have  taken  a  different  turn  ;  and  courts  of  equity 
Ijave  confidered  the  real  eftate  in  fuch  cafe  as  merely  a  truft  fund,  and  diltributable  among  the  creditors 
faripaffif^  Anon.  2  Vern.  133.  Challis  v.  Calhorn,  Pr.  Ch.  408.  Chambers  v.  Harveft,  Mofel.  123. 
Hall  V.  Kendall,  id.  328.  Lewin  v.  Oakley,  2  Atk.  50.  Batfon  v.  Lindegreen,  2  Br.  Ch.  Rep.  94. 
And  that,  though  the  devife  be  not  to  the  executor  exprefsly  upon  truft,  or  in  trull,  or  as  a  truftee,  pro- 
vided there  be  enough  in  the  will  to  convert  the  executor  into  a  truftee,  as  if  the  devife  be  to  him  and 
his  heirs.  Silk  v.  Prime,  i  Br.  Ch.  Rep.  138.  n.  Newton  v.  Bennett,  /J.  135.  Barker  v.  Boucher, 
id.  140.  But  if  the  executor  has  merely  a  naked  power  to  fell  qua  executor,  quare,  whether  the  affets 
sue  legal  or  equitable .'  Silk  v.  Prime  ;  Newton  v.  Bennet,  ubi  fufra.  It  h.4th,  however,  been  de- 
te/mined,  that  if  an  eftate  defcend  to  the  heir,  charged  with  debts,  it  will  be  legal  affets.  Freemoult  v. 
Dedire,  1  P.  Wms.  430.  Plunkett  v.  Penfon,  2  Atk.  290.  It  feems  then,  from  the  above  cafes,  that 
alTets  are  confidered  as  equitable,  either  in  refpeft  of  the  intent  of  the  teftator,  or  of  the  nature  of  the 
taJlator's  inteieft  in  the  property.  In  the  firft  cafe,  the  charge  upon  the  real  eftate  muft  be  for  the  pay- 
inent  of  debts  generally,  and  the  defcent  muft  alfo  be  broken  :  in  the  latter  cafe,  the  intereft  of  the 
party  in  the  property  muft  be  purely  an  equitable  inteieft,  and  not  made  legal  affets  by  any  ftaCutCt 
ji^onbl.  Eq.  Tr.  404.  n.  f.J 

^,  Hpw  far  Debtf  due  to  the  Teftator  are  Aflets. 

All  debts  due  to  the  teftator,  whether  by  judgment,  ftatute,  OfF.  of 
recognizance,  mortgage,  bond,   dsrV.,  are  affets,  but  the  execu-  n*|,^'f?* 
^or  is  not  to  be  charged  with    them  till  he  has  received  the  g^o,' 
rnoney,  Owen,  36. 

So,    if  the  executor,    in  rigl^t  of  the  teftator,   recovers  any  off.  of 
(fl)  damages  for  any  trefpafs  *■  done  to  the  goods  of  the  teftator,  ^"'^5* 
or  for  the  breach  oi  any  [b)  covenant  or  contract  made  with  the  ^^o. 
teftator ;  all  fuch  damages  thjjs  recovered  ftiali  be  afietsi  in  the  [a)  So,  mo- 
hands  of  the  executor.  '  re>  recover- 
ed by  him, 
by   decree   in    a   court   of  equity,   fliall   be  affets.      Moor,  ?5S.      Brov/nl.  76.      2  Chan.  Ca.  152. 
(b)  Though  the  covenant  founded  in  the  reality,  as  for  not  affuring  lands,  &c.  yet  if  ii  te  broken  in 
the  teftator's  liie-timc,  tne  executor  fliali  have  the  aftlon.     Oif.  of  Exet.  65. 

*  See  3  E.  3.  c.  7=  fcji. 

So, 
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Off.  of  So,  if  the  executor,    in  right  of  the  teftator,  is  entitled   to 

Exec.  71.      a  writ  of  error,  attaint,  deceit,  audita  querelay  ide/ititate  nomimsy 

whatfoever  is  regained  by  any  of  thefe  ways,  as  unduly  loll  by  the 

teftator,  fhall  be  alTets. 
3.ch.  Ca.         [So,  a  debt  due  from  an  executor  to  his  teftator,  is  aftets  in 
^9-  equity  to  pay  legacies.] 

Hob.  66.  But  though  debts,  Qc.  due  to  the  teftator,  are  not  afTets  till  re- 

Godb.29.  covered,  yet  if  the  executor  gives  {a)  a  releafe  or  acquittance  for 
Cro.  Eiiz*.  ^"y  ^^^^  debt,  he  ftiall  be  charged  in  the  fame  manner  as  if  he 
43.  had  received  the  money  [b). 

4  Leon.  loz. 

(ij)  Where  an  executor  loft  a  bond  due  to  the  teftator,  and  a  creditor  having  recovered  judgment  agalnft 
him,  the  queftion  came  to  be  in  equity,  whether  the  executor  was  obliged  to  make  good  the  debt  to  the 
teftatoi's  eftate  J  and  it  being  urged,  that  the  lofs  of  the  bond  was  not  a  lofs  of  the  debt,  becaufe  the 
fame  ftill  fubfifted,  and  might  be  recovered  in  equity,  and  that  it  would  be  hard  in  this  cafe  to  charge  the 
executor,  when  in  truth  the  obligor  was  infolvent ;  the  court  direded  the  executor  to  profecute  a  fuit 
againft  the  obligor,  and  rcfpited  the  judgment  obtained  by  the  teflator's  creditor  in  the  mean  time. 

2  Vern.  299.  [[h)  So,  if  he  negleds  to  bring  an  adlion  on  a  bond,  he  ihall  be  charged  with  ihe 
amount  of  it.     Lawfon  v.  Copeland,  2  Br.  Ch.  Rep.  156.] 

Off.  of  So,  if  the  executor  fubmits  to  arbitration  the  debts  or  da- 

Exec  71.  niages  which  he  is  entitled  to  in  right  of  his  teftator,  and  the  ar- 
[As  to  this,  bitrators  award  a  releafe  or  difcharge  thereof;  this  being  his  own 
(itvt.Aib]-  voluntary  act,  fhall  charge  him  in  the  fame  manner  as  if  he  had 
'T'Vf^^  received  the  money. 

Vent.  I  IT.  If  the  plaintiff,  as  executor,  and  the  defendant  fubmit  all  con- 
Horfamand  troverfies  relating  to  the  teftator's  eftate  to  arbitration,  and  the 
Lev.  -06.  arbitrators  award,  that  the  defendant  fliall  pay  the  executor  300/., 
and  2  Keb.  and  there  is  a  cuftom  of  foreign  attachment  in  London^  that  if  a 
716.  731.  fyjj.  J3g  commenced  againft  the  executor  of  any  perfon,  any  debt, 
*«»'.  Ifth'is  which  was  due  to  the  teftator  tempore  mortis  Ju a .^  may  be  at- 
isiawf  By  tached  j  *  yet  this  300/.,  although  it  be  aflets,  and  fliall  charge 
Y^h°"^"f  ^'  ^^  executor,  fliall  not  be  within  the  cuftom  ;  for  it  was  not  the 
tern  was  teftator's  at  the  time  of  his  death,  and  all  cuftoms  are  to  be  con-^ 
goo?i,  ere-     ftrued  ftri6lly. 

dicors  would 

be  their  own  carvers,  and  fimple  contraft  creditors  might  be  paid,  when  fpecialty  and  judgment  creditors 

would   lofe   thtir  debts.     Vidi  Fiiher,  Adnainlftratrix,  v.  Lane  and  others,  in  C.  P.     12  Geo.  3. 

3  Wilf.  297. 

3.  What  fhall  be  deemed  the  Teftator's  Perfonal  Eftate,  an^ 
therein  what  Things  Ihall  go  to  the  Heir,  and  not  to  the 
Executor. 

Off.  of  The  more  general  divifion  of  the  teftator's  eftate  is  into  chat-? 

Exec.  53.     jg]g  yg^j  3j^^  perfonal,  or  things  immoveable  and  moveable,  ac- 
120.°^  *      cording  to  the  civil  law  :  the  moveable  goods  are  again  divided 
Dyer,  383.    into  things  animate  and  inanimate :  of  the  firft,  are  all  the  tef- 
tator's horfes,  cows,  ilieep,  fowls,  ^c.y  which  clearly  belong  to 
the  executor;  the  inanimate  things  are  all  the  teftator's  money, 
houfehold-ftuff,    implements  and  utenfils,    hay,    carts,  ploughs, 
coaches,  Is'c.^  and  thefe  alfo  belong  to  the  executor. 
Off.  of  Chattels  real,  or  things  immoveable,  are  fuch  as  are  annexed  X.<i 

Exec.  53.     ^rjti  favour  of  tlie  freehold  and  inheritance,  fugh  as  an  intereft: 

for 
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for  years  in  houfes,  lands,  advowfons,  commons,  fairs,  markets,  Godoiph. 
the  intereft  in  a  ward,  in  an  eftate  by  ftatute  ftaple,  merchant,   ^^°- 
or  e/egitj  and  mortgages  i  and  thefe  alfo  regularly  go  to  the  exe- 
cutor. 

But  here  it  will  be  neceflary  to  inquire  more  particularly  into 
the  nature  of  thofe  things,  which,  from  the  different  rules  of 
law  that  govern  real  and  perfonal  property,  will  make  fome  things 
belong  to  the  heir,  and  others  to  the  executor. 

If  the  king  by  an  attainder  of  felony  is  entitled  to  the  amium,  Off.  of 
diem  Isf  vajliiniy  which  is  a  power  of  taking  the  profits  of  the  of-  ^"^'^*  54- 
fender's  lands  for  a  year,  and  alfo  of  committing  wafte  in  houfes  rnan,°pof-  ^ 
and  cutting  down  trees,  and  he  grants  this  to  a  man  and  his  feffed  of  a 
heirs ;  yet  it  fhall  go  to  the  executors  of  the  grantee,  for  this  is  '^™  ^°J 
but  a  (o)  chattel,  ^^Sv.  to" 

another  and  his  heirs,  or  heirs  mAle  of  his  boJy ;  this  being  but  a  chattel,  fliall  go  to  his  executors. 
10  Co.  47.     Yelv.  73.     Fearne,  342.,  &c. 

So,  if  a  man,  poflefled  of  a  term  for  one  hundred  years,  makes  Vent.  i6r. 

3  leafe  for  fifty  years,  referving  rent  to  him  and  his  heirs,  this  ^^^)  "ucifa 

rent  determines  upon  his  death,  for  the  heir  cannot  have  it,  be-  joo  years 

caufe  he  cannot  fucceed  in  the  eftate,  being  a  chattel  intereft,  to  leafes  for 

which  the  rent,  if  it  continues  after  the  life  of  the  leflbr,  muft  ^"^  5!^^"» 

belong ;  and  the  executors  cannot  have  it,  becaufe  there  are  no  rent  to  him 

{h)  words  to  carry  it  to  them.  2nd  his 

heirs,  dur- 
ing tlfe  term,  the  executors  fliall  have  the  rent  after  the  death  of  the  leffor  ;  for  here  the  rent  is  made  to 
continue  during  the  term.  Vent.  i6i.— So,  if  A.  grants  a  rent-charge  to  B.  for  forty  years,  with  a 
daufe  of  diftrefs  to  B,  and  his  heirs,  during  the  term  ;  the  executor  of  5.  may  diftrain  for  it  during  the 
term  ;  for  the  diftrefs  is  exprefsly  given  during  the  term,  and  therefore  muft  belong  to  the  executor,  who 
has  a  tight  to  the  rent-charge,  being  a  chattel  ir.tereji.     Cro.  Eliz.  644.     Darrcl  and  Wilfon, 

If  a  perfon  were  guardian  in  chivalry  cr  knight's  fervice,  and  Off.  of 
died,  the  ward  went  to  the  executor ;  for  this  bein?  an  intereft  ^^j'^'^' 
by  reafon  of  tenure  did  not  determine  by  the  guardian  s  death.  Guardian. 
and  therefore  went  as  a  chattel  to  the  executor;  but  if  a  guardian  (0  That* 
In  {c)  focage  died,  the  ward  went  neither  to  the  heir  nor  execu-  ^""S'J'j^ 
tor  ;  but  if  the  infant  was  of  the  age  of  fourteen,  he  was  allowed  the  ftarute 
to  choofe  his  guardian  ;  and  if  under,  the  next  of  kin,  to  whom  i^  Car.  2. 
the  inheritance  could  not  come,  was  to  be  guardian.  no^be  af-"* 

figned,  neither  fliall  it  go  to  the  executors  or  adminiftrators,  being  a  perfonal  truft.     Vaugh.  i8o. 

If  a  perfon  purchafe  the  next  prefentation  to  a  church,  and  die  Godolph. 
before  it  becomes  void  ;  this,  as  a  chattel,  (hall  go  the  executor,  ^^^^  ^^  '^ 
and  not  to  the  heir. 

So,  if  there  be  tenant  in  tail,  and  the  church  happen  to  be-  Godoiph. 
come  vacant  in  his  life-time,  and  he   die  before  he  hath  pre-  p^^,'  p_ 
fented,  his  executor,  and  not  the  ilTue  in  tail,  fliall  prefent  to  p.  au. 
this  turn. 

But  where  the  cafe  was,  that  a  parfon  of  the  church  of  D.  3  Lev.  47, 
purchafed  the  inheritance  of  the  advowfon  to  him  and  his  heirs,  B^°^op"o/^* 
and  died  ;  and  the  queftion  was.  Whether  the  executors  of  the  wiRthefter. 
parfon,  or  the  heir  (hould  prefent  ?  it  was  refolved,  that  the  heir 
ihould  prefent,  and  not  the  executors,  and  that  it  fliould  defcend 

to 
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{a)  Where  a  to  the  hcir,  and  be  confolidated  with  the  fee,  by  the  fame  reaforf 
parfon,  who  ([^^t  It  may  be  (a)  devifed  over ;  for  where  the  law  makes  a  divi- 
heritanM  of  ^°"  °^  ^"  cllatc,  it  is  either  in  grants,  ut  res  magis  valcat^  or  in 
favour  to  ancient  rights  ;  as,  where  one  jolntenant  devifes,  the 
devife  Is  void,  and  the  furvivorfliip  fliall  hold  place,  notwithftand- 
ing  the  devife  ;  and  if  in  this  cafe  there  mult  be  a  conftrudtion 
to  derlfe  the  eflate,  it  ought  to  be  in  favour  of  the  heir,  it  being 
no  injury  to  the  executors;  for  the  church  being  void,  it  is  not 
thedevifee     aflcts  In  their  hands. 

ihould  have  the  next  avoidance.     Cro.Jac.  371.     Pinchon  and  Harris. 


the  advow- 
fon,  devifed 
theadvow- 
fon  in  fee  to 
3  ftranger  ; 
It  wa5  re- 
folved,  that 


Co.  Lit. 
47.  a.    143. 
RoU.  Abr. 

♦47- 

2  Saund. 

369- 
Hard.  55, 

Cro.  Car. 

207. 

Drake  and 
Munday. 


Co.  Lit. 
47.  a. 
a  Roll.  Abr. 
450. 


Latch.  99, 
100.    Sury 
and  Brown. 
2  Roll.  Abr. 
451.  S.C. 
ill  reported 
to  the  con- 
trary ;  but 
Vent.  163. 
S.  C.  cited, 
and  admitted 
to  be  law. 


{b)  Sache- 

verel  and 
Frogate,  re- 
ported in 
Vent.  i6f. 


If  a  man  feifed  in  fee  makes  a  gift  in  tail,  leafe  for  life  or  years, 
referving  rent,  this  rent,  as  incident  to  the  reverfion,  fhall  go 
to  the  heir,  and  not  to  the  executor  ;  for  (ince,  during  the  con- 
tinuance of  the  particular  ellate,  the  reverfioner  lofes  the  profits 
of  the  land,  the  rent  ought  to  be  paid  to  him  as  a  compenfatiou 
for  the  lofs. 

Therefore,  if  A.  covenants  and  grants  with  B.  that  he  fhall 
have  and  enjoy  Black-acre  for  fi.\  years,  and  B.  covenants  to  pay 
to  A.y  his  heirs,  executors,  and  adminiflrators,  an  annual  rent 
during  the  term  ;  this,  being  a  good  refervation  of  a  rent,  fliall, 
upon  the  death  of  A.y  be  paid  to  his  heir,  who  has  the  reverfion 
as  a  retribution  for  the  profits  of  the  land,  which  he  cannot  enjoy 
during  the  term ;  and  the  executors  of  A.  (hall  never  have  any 
thing  by  virtue  of  the  covenant,  though  it  is  in  exprefs  words 
granted  to  A.  and  his  executors. 

So,  if  A.y  being  fe'ifed  in  fee^  makes  a  leafe,  referving  rent  to 
hirn  and  his  executors  and  afiigns,  and  dies,  this  rent  is  deter- 
mined ;  for  the  executors  cannot  have  it,  being  (Irangers  to  the 
reverfion,  which  is  an  inheritance,  and  therefore,  being  never  to 
enjoy  the  profits  of  the  land  after  the  expiration  of  the  term,  can 
never  have  a  right  to  a  retribution  or  compenfation  for  them. 

But  if  a  man  felfed  in  fee  makes  a  leafe  for  years,  referving 
rent  to  him  and  his  afligns  during  the  term,  this  refervation  fliall 
not  determine  by  the  death  of  the  leflbr,  but  the  rent  fliall  go  to 
his  heir ;  for  though  there  be  no  mention  of  the  heirs  in  the  re- 
fervation, yet  there  are  words  that  evidently  declare  the  intention 
of  the  leflbr,  that  the  payment  of  the  rent  fliall  be  of  equal  dura- 
tion with  the  leafe,  the  leflbr  having  exprefsly  provided,  that  it 
fliall  be  paid  during  the  term  j  confequently,  the  rent  muft  be 
carried  over  to  the  heir,  who  comes  into  the  inheritance  after 
the  death  of  the  leflbr,  and  would  have  fucceeded  In  the  poflef- 
fion  of  the  eftate,  if  no  leafe  had  been  made  :  and  if  the  leflbr 
affigns  over  his  reverfion,  tlie  afllgnee  fliall  have  the  rent  as  in- 
cident to  It,  becaufe  the  rent  is  to  continue  during  the  term,  and 
therefore  muft  follow  the  reverfion,  fince  the  leflbr  made  no  par- 
ticular difpofition  of  it  feparate  from  the  reverfion. 

So,  if  a  leafe  be  made  for  years,  referving  rent  during  the 

term  to  tlie  leflbr,    liis  executors  and  afligus  -,  this,  by  a  late 

{b)  refoluilon,  fliall  not  determine  upon  the  death  of  the  leflbr, 

but  fhall  go  to  the  heir*,  becaufe  the  refervation  being  to  the 

6  kflox 
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kflbr  and  his  afligns,  during  the  term,  (for  the  words,  executors  162. 
and  adminiftrators,  are  void,  the  leflbr  having  the  inheritance,)  -  ^^un<J' 
fuch  exprefs  words  evidently  difcover  the  intent  of  the  contract,  |^/     ^ 
and  that  the  leflee  agreed  and  bound  himfelf  to  the  payment  of  2Lev.*i3.  * 
the  rent  during  the  continuance  of  the  demife.  a"'^  ti>ere- 

fore  the  cafe 
in  Cro.  Eliz.  217.,  Richmond  and  Butcher,  to  the  contrary  is  not  law ;  &  -vide  5  Co.  115.  a. 

But  though  rent,  as  incident  to  the  reverfion,  fhall  go  there-  Coddph. 
with,  and  be  payable  to  the  heir,  yet  the  arrearages,  which  in-  ^?'-   °^* 
curred  and  became  payable  in  the  life-time  of  the  teftator,  (hall  r/"*"  ^^' 
go  to  the  executor  as  part  of  his  perfonal  eftate. 

But  if  a  leafe  be  made,  referving  rent  at  Michaelmas^  or  ten  to  Co.  127. 
days  after,  if  the  rent  is  not  paid  at  Michaelmas^  and  before  the  ^'°'  J^'=* 
ten  days  are  expired  the  leflbr  dies,  the  heir,  and  not  the  execu-  cro.Ei'iz. 
tor,  fliall  have  the  rent  j  for  though  it  was  in  the  ele£tion  of  the  575.  Moor, 
leflee  to  pay  the  rent  at  Michaelmas^  yet  the  ten  days  after  are  p^-  'O'^* 
the  true  legal  term,  fo  that  the  rent  was  not  legally  due  before  «  aVcL^ 
that  time,  and  therefore  no  chattel :  fo,  if  the  leflbr  dies  on  the  death  of 
day  on  which  the  rent  is  to  be  paid  after  fun-fet,  and  before  f?"*"'  ^°' 
mid-night,  the  heir,  and  not  the  executor,  fhall  have  the  rent  •,  ponion^able 
for  it  is  not  due  till  the  utmofl  limit  of  the  day,  which  ends  not  part  of  the 
till  twelve  o'clock,  though  the  time  for  demanding  it  for  con-  '«';'t  ^^i' ''« 

Duid  to  tnc 

veniency  be  a  convenient  time  before  the  fun  fets*.  executors.  nGco.  a.c.  19.  ki-: 

As  to  things  fixed  to  the  freehcld  or  parcel  thereof^  how  tliey  may 
become  chattels,  and  go  to  the  executor,  or  are  to  be  confidered 
as  part  of  the  inheritance,  and  to  defcend  to  the  heir,  it  is  necef- 
fary  to  obferve. 

That  though  the  thing  be  a  chattel  in  itfelf,  yet  if  it  cannot  be  Roll.  Abr. 
removed  or  fevered  without  prejudice  to  the  inheritance,  there  it  9i9-  o/r.cf 
fhall  defcend  and  belon?  to  the  heir,  and  not  to  the  executor. 

As  if  a  man  eredls  a  furnace  in  the  middle  of  a  floor,  though  2j  H,  7. 
it  doth  not  depend  upon  any  wall ;  yet  it  goes  to  the  heir  with  t^'.,"7- 
the  land,    and  not  to  the  executor  as  a   chattel,    tor  it  is   to  (i)  But  if  a 
be  eft.cemed  {b)  parcel  of  the  houfe,  there  placed  on  purpofe  by  perfon,  who 
the  ancefl:or,  to  defcend  as  the  law  would  carry  it.  l!""^  ^  p-^''" 

'  •'  titular  in- 

tereft  in  the  houfe,  doth  annex  any  thing  to  the  fame  for  the  benefit  of  his  own  trade,  he  may  difunite 
during  the  continuance  of  that  interell,  if  it  may  be  done  without  any  deflruftiin  or  difaavaiuage  to 
the  freehold  ;  and,  therefore,  if  a  dyer,  being  a  termor  for  years,  eredls  a  furnace  in  the  middle  of  the 
fioor,  not  affixed  to  any  wall,  he  mny  talce  it  down  during  his  term,  hecaufc  luch  tiader  erei^b  for  the 
ufe  of  his  trade,  and  is  owner  both  of  the  floor  and  the  furnace,   and  it  may  be  difunited  and  altered 

without  prejudice  to  the  hndl.ird.     20  H.  7.  13.     21  H.  7.  27.     Owen,  70,  71. But  if  he  doti* 

not  take  it  down  during  the  term,  it  goes  to  him  in  reverfion,  becaufe  he  is  not  mailer  of  borh  thofe 
things  tnat  are  to  receive  alteration.     21  H.  7.  27.     Owen,  70.     Off.  of  Exec.  61. 

The  fame  law  of  coppers,  leads,  fats  for  dyers  or  brewers.  Off.  ci 
pales,   polls,    rails,    windows,   whether  of  glafs,    or  otherwife,  ^'i^'^-  ^-' 
benches,  wainfcots,  doors,  locks,  keys,  millllones,  anvils,  l^c.-.  '^  *'   ^'  ^' 
for  thefe  being  fixed  to  the  freehold  are  not  chattels,  but  parcel 
of  the  freehold. 

And  though  pictures  and  looking- glafles  are  eflieemed  part  of  zVem.  <;c?, 
the  perfonal  eftate,  yet  if  they  are  put  up  inftead  of  wainfcot,  or  ^'^  "^"'^^  '"^ 
Vi'here  otherwife  wainfcot  would  have  been  put,  they  Ihall  go  to  [Byl^iis 

the 
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doftrine,  as   tlie  heir ;  for  the  houfe  ought  not  to  come  to  the  heir  maimed 


to  annexa-       jjj,  J  disHgUred. 


tion  to  the 

freehold,  hath  been  gradually  relaxing  for  a  long  time  ;  and  if  things  of  thek'nd  abo\'e-mentioned  carj 
bs  taken  away  without  prejudice  to  the  f'abrick  of  the  houfe,  the  executor,  it  feemcth,  Ihall  have  thenn. 
This  relaxation  hath  b-en  made  upon  reafons  of  publick  benefu  and  converiiejice.  Lawton  v.  Lawton, 
3  Atk.  14.     Lord  Dudley  v.  Lord  Warde,  Ainbl.  113.     Harvey  v.  Harvey,  a  Str.  1141.] 

4 Co.  62.  As  to  the  timber-trees,  they  originally  belong  to  the  foil  by 

Oft.  of  right  of  accefhou  ;  yet  if  a  man  fells  the  timber-trees  on  his  foil, 

[(a)  This  t^^c  executors  of  the  vendor  (a)  Ihall  have  them,  and  not  his  heir: 

murt  be  fo,  if  a  man  fells  his  land  referving  the  timber-trees,  they  remain 

underftood  |jy  particular  contrail  as  a  chattel  in  him,  diflincl  from  the  foil, 

of  tenant  in        ^    f  _     , ,  ,  .  ' 

fee-fimpie ;    ^nd  ihall  go  to  his  executors. 

for  fuch  a  fale  by  tenant  in  tail  would  not  be  effedlual  without  docking  the  entail,  unlefs  they  were 
adlually  feiled  in  the  lifetime  of  fuch  tenant,  for  oiherwife  they  defcend  with  the  land  to  the  ifl'ue  in 
tail.     Hob.  173.     iiCo.  50.  aj 

Off,  of  And  as  the  trees,  unlefs  fevered,  belong  to  the  heir,  fo  does 

G^T  1  ^h '  ^^^  ^^^'^^  which  they  bear,  as  apples,  pears,  ^c.y  belong  to  thj 

122.  heir:  alfo,  grafs  growing,  though  fit  to  be  mowed  down  for  hay, 

fhall,  with  the  land,  defcend  to  the  heir. 

Off.  of  But  corn,  though  growing,  as  alfo  every  thing  elfe  of  that  kind 

f^^^'J^-  which  is  produced  annually  by  labour  and  cultivation,  {hall  go  to 

for  life  of  a  ^^^^  cxccutor,  and  not  to  the  heir,  as  hops,  faffron,  hemp,  &c. 

hop-ground  dies  in  Augufl  befjre  fevcrance  of  the  hops,  the  executor  may  maintain  trover  for  them 
agaiait  the  remainder-mrin,  though  growing  on  ancient  roots.  Latham  v.  Atwood,  Cro.  Car.  515. 
Hargr.  Co.  Lit.  55.  b.  n.  1.  Hal.  MSS.J 

Off.  of  Alfo,  if  an  inheritor  of  tithes  dies  after  the  tithes  are  fet  out, 

Exec.  60.  ^i^gy.  gQ  jQ  j^jg  executor,  and  not  to  his  heir. 

Knevit  v.  [If  diffelfor  fow  the  land  of  tenant  for  life,  and  tenant  for  life 

l,°°f'  die  before  feverance,  his  executors,  and  not  the  diffeifor,  or  the 

dOuldl.  142.  ' 

reverfioner,  (hall  have  the  corn.] 
Off.  of  But  though  the  things  which  require  labour  and  cultivation, 

i:xec.C3,63.  ^^g  jj^g  q£  annual  produce,  regularly  belong  to  the  executor  ; 
yet  roots  of  all  kinds,  fuch  as  parfnips,  turnips,  fkerrets,  1?V. 
belong  to  the  heir,  for  thefe  cannot  be  come  at  vtithout  digging 
up  the  earth,  which  muil  necelfarily  be  a  fpoil  and  injury  to  the 
inheritance. 
Off.  of  And  therefore  the  O^ce  of  Executors  fays,  that  the  executor 

Exec.  63.      tnud  content  himfelf  with    thofe  things  whofe   fruit  is   above 
ground,    fuch  as   melons  of  all   kinds  ;    but   as   for  artichokes, 
though  the  fruit  be  above  the  ground,  yet  he  thinks  that  they 
have  not  fuch  yearly  fetting  and  manurance  as  fliould  fever  them 
in  intereft  from  the  foil,  and  that  therefore  they  {hall  go  with  it 
to  tlie  heir. 
Co.  Lit.  8.         If  a  man  hath  fifli  in  his  pond,  and  die,  they  go  to  his  heir. 
Off.  of  ^       for  they  are  confidered  as  the  profits  thereof,  and  therefore  de- 
Sw^nb.  AC 3.  fcend  with  the  pond  to  the  heir. 

Co;  Lit.  S,  But  if  a  man  has  fifh  in  his  trunk  or  net,  they  go  to  the  exe- 
cutor, for  they  are  fevered  from  the  foil,  and  felony  may  be  com- 
Hiitted  in  ftealing  them, 

4  So 


So,  doves  in  a  dove-houfe  defcend,  together  with  the  houfc,  OfF.  of 
to  the  heir ;  but  the  young  ones,  that  are  not  able  to  fly  out,  ^^"'  57* 
belong  to  the  executor. 

So,  deer,   conies,  pheafants,  or  partridges,  if  tame,   or  kept  Off.  of 
alive  in  any  room,  cage,  or  like  receptacle,  as  pheafants  and  par-  E«c.  57. 
tridges  often  are,  Ihall  go  to  the  executor :  fo,  hawks  reclaimed 
(hall,  as  cliattels  perfonal,  go  to  the  executor. 

As  to  charters  and  writings  relating  to  the  freehold  and  in-  Roll.  Abr. 
heritance,  they  follow  the  intcreft  of  the  land,  and  belong  to  9^9-    off. 
the  heir ;  but  as  to  thofe  deeds  and  writings  which  relate  to  g'^   ^r^f  J[^ 
terms  for  years,  goods,  chattels,  or  debts,  they  belong  to  the  writings  of 

executor.  anedateare 

pawned  or 
pledged  for  money  lent,  fuch  charters  in  the  hands  of  the  creditor  are  to  be  confidered  as  chattels  ;  ani 
in  cafe  of  his  deceafe,  they  would  ga  to  his  executor  or  adminiftrator,  becauf;  fuch  perlbnal  reprefenta* 
<ive  would  be  entitled  to  the  benefit  accruing  from  the  loan.     Noy,  Max.  50.J 

[A  bill  was  brought  in  Chancery,  fuggefting,  that  an  antique  Pufey  v. 
horn  with   an  old  infcription  had  immemorially  gone  with  the  P"fey> 
plaintiff's  edate,  ani  was  delivered  to  his  anceftors  to  hold  their        ^      ^^' 
land  by,  and  praying  that  it  might  be  reftored  :  the  Lord  Keepei^ 
was  of  opinion,  that  if  the  land  was  of  the  tenure  called  cornagCy  i  inft.  107, 
the  heir  was  entitled  to  this  monument  of  antiquity  at  law.'}  *- 

4.  What  Things  fiiall  go  to  the  Wife  of  the  Deceafed,  and  not  . 
to  the  Executor. 

The  law  looks   upon  hufband  and  wife  as  one  perfon,  and  Dofl.  & 
therefore  will  not  regularly  allow  the  wife  to  have  any  property  ^  ^"  ' 
feparate  and  diilincl  from  the  hufband.     Hence  all  the  perfonal  Co.Lit.  351. 
cftate,  as  money,  goods,  ^r.,  which  were  the  wife's,  and  in  her  ^"^*  "*• 
actual  pofTeflion  at  the  marriage,  are  aclually  veiled  in  the  huf- 
band ;  fo  that  of  thefe  he  may  make  any  difpofltion  in  his  life- 
time, without  her  confcnt,  or  may  by  will  devife  them,  and  they 
fhall,  without  any  fuch  difpofltion,  go  to  the  executors  or  ad- 
miniftrators  of  the  huiband,  and  not  to  the  wife,  though  fhe  fur- 
vive  him. 

But  chattels  real,  fuch  as  leafes  for  years,  eftates  by  ftatute  Co.  Lit. 
merchant,  ftaple,  elegit^  l^c.y  though  of  thefe  he  may  alone  dif-  46-  b.  351. 
pofe,  forfeit,  or  they  may  be  extended  for  his  debts ;  yet  if  he  ,42.' (a)  But 
makes  no  {a)  difpofltion  of  them  in  his  life-time,  they  furvive  to  ifthehuf- 
the  wife,  and  {hall  not  sfo  to  the  executors  of  the  huiband.  b^nd  makes 

o  alealeotpart 

of  the  wife's  term,  itferving  rent,  the  rent  fhall  go  to  the  executors  of  the  hufband  ;  for  as  he  had  a 
power  in  his  lifecime  to  difpofe  of  the  whole,  fo  he  might  have  difpofed  of  any  part  of  it.  Pooh.  5,  97. 
Co.  Lit.  300.     8  Co. 97.     Vent.  259.  .And  what  Hall  be  faid  a  difpofltion  by  him,  fo  as  to  bar 

the  wife,  -vldi  tit.  Baron  and  Feme,  letter  (CJ. 

So,  of  chofes  in  aBion^  as  debts  due  to  the  wife  by  obligation,  Co.LU.jsi. 
^V.,  though  thefe  are  likewife  fo  far  veiled  in  the  huiband,  that  S^'^'^-i*^' 
during  the  coverture  he  may  reduce  them  into  pofieflion  ;  yet  if 
he  dies  before  any  alteration  made  by  him,  they  belong  to  the 
wife,  and  not  to  the  executors  of  the  hulbaud. 

Vol.  III.  F  A? 
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Godo'ph.  As  to  the  wife's  paraphernalia ^  which  furvive  to  her,  and  gd 

^^:°-  not  to  tlie  executors  of  the  hulband  ;  thefe  by  the  civil  ]aw  are 

Cro.  Car.   '  f^«^^iiit<-'i  i^'ona  qute  mul'ier  iilira  doiem  odfcrty  and   are  underftood  to 

344'  be  not  only  her  neceflary  apparel,  but  alfo  fuch  jewels  and  other 

orna:net>t3  as  are  fuitable  to  her  degree  and  quality  :  of  thefe,  by 

the  civil  law,  the  wife  had  fuch  an  abfolute  property,  that  {lie 

mi[:;lit  difpofe  of  them  //;  vita  mariti  invito  tnarito,   nor  could  tlie 

hufband  d-^vife  theni  by  will  from  lier,  nor  were  they  liable  to  his 

debts  or  legacies. 

RcH.ALt.  But  Jierein  our  law  differs,  and  prohibits  the  wife  from  mal<.ing 

S-3*  any  dllpofition  of  them  in   the  life-time  of  the  hufband  :  alfo, 

2^3^       "      our  law    dillinguilhes  between   things   of   ornr.ment    and   mere 

(«)  Ifthe     (^z)  neceffity  j  and  as  to  matters  of  ornament,  fubjecls  them  to 

huioand  de-  jj,g  li^ni^^jnd's  ucbts,  and  even  allows  the  hufband  power  to  dif- 

livers  r.is  -       r    i  i  •!< 

wife  a  piece    "^oic  Ol  them  by  Will. 

of  clod)  to  make  her  a  gaimejic,  and  dies  ;  although  it  is  not  made  up  in  the  lifetime  of  the  hufband, 

yet  the  vife  flr.iil  have  it,  and  not  the  exc-cutcr  of  the  ht-fljand,  becajfe  it  was  deliveicd  to  her  for  this 

purpcfe  :   but  ..gatnii  a  creditor  of  her  hufband,   fhe  ihall  not  have  more  apparel  than  is  convenient  for 

hsr.     Roll.  AOr.  ju.     Harwell  and  Har.ve.l. 

Cro.  Car.  And  therefore  where  the  daughter  of  an  earl,  who  was  married 

3+\-.  ^"""^  to  Sir  j:ikn  Davics,   (the  king's  ferjeant   at  law,)   ufually  wore 

SirArchi-*  ^  diamond  chain,  value  370/.,  and  Sir  John  devifed  the  ufe  of 

K^ld  Dosig-  his  jewels  to  his  wife,  during  her  widowhood,  (he  giving  fecurity 

A     ■^'d''  ^'^  Isave  the  fame  to  his  daughter,  at  the  day  of  her  death  or 

Koil.  Abr;  fecond  marriage,  which  fliould  firft  happen ;  the  widow  marrying 

on.  s.  c.  again,  it  was  holden  by  two  judges  againft  two,  that  thefe  being 

24c""s  c  "^^^^*^^s  of  ornament,  tiie  hufband  had  a  power  of  difpofing  of 

cited,  where  them  by  will,  and  confequently  that  the  limitation  annexed  to 

the  hiiil>and  them  in  the  prefent  cafe  was  good  ;  but  they  feemed  to  admit, 

vJife's  iew!  ^^^'^^  ^^  ^'^^  hufband  had  made  no  difpofition  of  them,  and  there 

eh,  being  of  had  been  no  (a)  creditors  of  the  hufband,  that  they  fhould  have 

great  value,  belonged  to  the  wife  :  but  the  other  two  judges  held,  that  there' 

ioriife^^the  ^''^  ^^  Other  Way  of  determining  what  ought  to  be  accounted  the 

remainder  w^ifc's  paraphertirJia^  or  matters  of  ornament  or  necefPity,  but  by 

to  his  fun  ;  the  difcretion  of  the  judges;  and  that,  if  thefe  were  things  fuitable 

made  no  '  ^^   ^'^''"  'l^grce  and  quality,  and  ufually  worn   by  her  as  orna- 

ei.ction  to  mcuts  of  her  pcrfon,  the  hufband  could  not  devife  them  from 

claim  thrm     \\^x 
as  her  para- 

fhnna!;a,  and  held,  that  her  arimiiiidrfltor  cannot  make  this  chim  ;  and  there  faid,  that  although, 
wheie  the  huiband  dies  intefbate,  or  withot:  t.'''fjiofing  of  the  wife'o  jewels  by  will,  the  wife  may  claim 
them  if  tnere  are  n;)  creditors,  yet  tta  ca;-:noc  againft  a  difpofition  of  them  by  will  by  her  hufband. 
{a)  As  in  trover  againfl  the  Vifcountcfs  of  liir.dc?;,  for  fevcra!  jewels  of  confiderable  value  ;  /lie,  as  to 
all,  except  a  chain  and  bracelets,  not  exceeding  the  value  of  ifo  /.  pleaded  not  guilty,  and  as  to  that  fh« 
pieadcd,  that  /he  was  the  wife  of  Vifco'^nt  hwJon,  and  that  fhc  ufually  wore  thofe  jewels  as  ornament* 
of  her  body  ;  and  averred,  that  the  executors  had  aflers  to  fatisfy  his  funeral,  ana  all  his  debts  and 
legacies  L;  fides  the.'e  jewels;  and  on  dcir.urrer,  fl;e  had  judgment.  Moor,  213.  pi.  354.  •!  Leon.  j66. 
5>.  C. — Where  the  wife's  f>arapber»aiij  being  fupsifluiues  a.id  ornaments,  were  in  equity  holden  liable 
to  tlie  liufband's  debts;  --jide  Preced'.  Chan.  295-6-,  a  good  cafe. — But  where  the  wife's  jewels  and 
plate,  being  bought  with  her  own  pin-mo.'jey,  and  the  value  not  amounting  to  more  than  500/.  wliich 
was  e(Jeemcd  but  little  in  refpeiS  of  the  hulband'i  eflatc,  wert  holden  not  to  be  liable.  Preced.  ia 
Chan.  27, 

2  Vern.  83.       Alfo,  it  has  been  holden,  that  if  a  woman  by  marriage-articles 
jftgrees  that  die  (liall  have  no  part  of  the  perfonal  ellatc  but  what 

the 


tlie  hufband  gives  her  by  his  will,  that  this  bars  her  of  her  para* 
^hernalia. 

5.  Where  after  Debts  and  Legacies  paid  the  Executors  fiiall  have 
the  Surplus  to  themfelves,  and  are  not  to  be  Trultees  for  the 
next  of  Kin. 

By  law  the  very  naming  an  executor  is  a  difpofition  to  him  of  Off.  of 
all  the  teftator's  perfonal  eftate  j  for  he  comes  in  loco  tejiatorisi  £*«<=•  4» 
and  is  chargeable  with  his  debts  and  legacies  as  far  as  he  has 
aflets  ;  and  therefore,  the  law  gives  him  the  whole  perfonal 
cftate  ;  the  furplus  of  which,  after  he  has  executed  his  truil  by 
payment  of  debts  and  legacies,  belongs  to  himfclf,  as  a  recom- 
pence  for  his  labour  and  trouble. 

But  though  the  executor  be  entitled  to  the  furplus  of  the  per-  Vern.  473. 
fonal  eftate  undifpofed  of,  yet  if  there  be  any  fraud  in  obtaining  -^'em.  676. 
the  executorfhip,  or  if  it'  appear  manifeftly  to  have  been  the  in-  ^  ''  '^' 
tention  of  the  teftator,  that  the  executor  Ihould  not  have  the  fur-  [(«)  As,  if 
plus  to  his  own  ufe  (/z),  a  court  of  [b)  equity  may  decree  fuch  hsexpreifiy 
executor  a  truftee  for  the  next  of  kin  to  the  teftator,  and  that  the'cxecu-^ 
the  furplus  (liall  go  according  to  the  ftatute  of  diftributions.  tor  <haii 

be  only  a 
truftee.  Pring  v.  Fring,  2  Vern.  99.  Graydon  v.  Hicks,  z  Atk.  18.  Dean  v.  Dalfon,  2  Br.  Ch. 
Rep.  634.  Eennet  v.  Bachelor,  3  Br.  Ch.  Rep.  2S.  i  Vez.  jun.  63.  Or,  if  the  will  contains  a  re- 
liduary  claufe,  but  the  name  of  the  reiiduary  legatee  is  noc  inferted.  Bilhop  of  C/^yne  v.  Young, 
aVez.91.  Lord  North  V.  Furdon,  2  Vez.  495.  Horniby  v.  Finch,  2  Vez.  jun.  78.  Or,  if  the 
Tefiduary  legatee  has  died  in  the  lifetime  of  the  teitator.  Nicholls  v.  Crifp,  Ambl.  769.  Bennett  v. 
Bachelor,  3  Br.  Ch.  Rep,  28.]  {6)  But  if  the  ecclefiaftical  courts  go  about  to  compel  an  executor  to 
diltribute  the  refidue  of  a  perfondl  eftate,  a  prohibition  will  be  granted  ;  for  they  have  no  jurifdidlion  to 
compel  a  diilribution  amongft  the  next  of  kin,  biit  where  tlie  party  dies  inteliace.  3  Mod.  247. 
Petit  and  Smith. 

And  this  it  is  faid  was  firft  done  in  the  cafe  of  Fafler  and  Vern.  473. 
Munty  where  the  teftator  devifed  particular  legacies  to  his  chil-  ^"^'^^  ''"'^ 
dren  and  grandchildren,  and   10/.  a-piece  to  A.  and  B.^  vv'hom  cresdMich. 
he  made  executors,  for  their  (f)  care  and  pains;  and  the  furplus  of  1687,  ftr 
the  perfonal  eftate,  being  5000/.  and  upv^-ards,  the  queftion  was,  Li.dCh^n- 
Whether  the  furplus  (hould  be  a  truft  for  the  children,  or  go  to  feries.     " 
the  executors  ;  and  it  was  decreed  a  truft  for  the  children.  2  Vem.  64. 

S.  C.  cited, 
and  faid  to  have  been  afiirmed  in  the  Hoiife  of  I.ord«,  (c)  ?  Vern.  676.  S.  C.  cited,  that  the  words 
care  and  pains  imjjlied  a  truft  for  the  children.  [S'ee  a:c.  2  Ver.i.  24S.  2  P.  V>'ms.  157.  2  Atk.  46. 
2  Vez.  97. J 

Since  this  there  have  been  feveral  cafes,  where  from  the  in-  Forwh'ch 
tention  of  the  teftator,  in  making  ftrangers  executors,  and  giving  ■j^'"-'^- 2  Vem. 
them  legacies,  they  have  been  decreed  truftees  for  the  next  of  ^j^g'  L^' 
kin,  and  compelled  to  make  diftribution  accordingly.  [Icisnowa 

fettled  rule 
inequity,  th.it  if  a/ciV  executor  has  a  legacy  generally  and  abfolutily  given  to  him,  he  fhall  beexc'uded 
from  the  relidue  j  Joflin  v.  Brewett,  Bunb.  112.  Davers  v.  Dswes,  3  P.  Wnns.40.  Farringdon  v. 
Knightly,  1  P.  Wms.  544.  Vachel  v.  Jefferies,  Pr.  Ch.  170.  Petit  v.  Smith,  1  P.  Wms.  7.,  and 
this,  though  the  legacy  be  fpecifick  j  Randall  v.  Bo-jkey,  2  Vern.  425.  SouthcoC  v.  Watlbn^  3  Atk. 
226.  iviarcin  v.  Rebow,  i  Br.  Ch.  Rep.  154.,  or  legacies  be  giveA  to  the  next  of  kin  ;  Bayley  v. 
Powell,  2  Vern.  561.  Wheeler  v.  Sheers,  Wofel.  288.  Andrew  v.  Ciark,  2  Vez.  162.  Kennedy  v, 
Stainiby,  ftated  in  a  note,  i  Vez.  jun.  66. ;  for  the  rule  is  founded  rather  on  a  prefumption  cf  intent 
to  exclude  the  executor,  than  to  create  a  truft  for  the  next  of  kin  ;  and  therefore,  if  the  e  be  no  next 
«f  itin,  a  Oruft  AalJ  refylt  fw  the  crowa.     Middleio.i  v.  Spicer,    j  Br.  Ch.  Rep.  201.     The  above 
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rule  is  founded  npon  the  objeftion,  that  the  executor  cannot  take  part  and  aU.  But  if  there  be  two  • 
more  executors,  a  legacy  to  one  is  not  within  fuch  rbjcflion,  for  tlie  teftator  might  intend  a  preference 
to  him  fro  tar.tc.  Co'.c!\vorlh  v.  Brangwin,  Pr.  Ch.  313.  Jolinfun  v.  Twift,  cited  2.  Vez.  1  65.  BufiVr 
V.  Bradford,  z  Atk.  220.  So,  where  there  aie  unequal  legacies,  whether  pecuniary  or  fp-'cllick,  to  fc- 
veral  executors,  they  fhall  not  be  excluded.  Braibridge  v.  Woodroffc,  2  Atk.  6S.  Bowkcr  v.  Hunter, 
I  Br.  Ch.Rep.  318.  Blinkhorn  v.  Feaft,  2  Vez.  27.  Sccui,  wheie  tqual  pecuniary  legacies  are  given 
them.  Petit  v.  bmith,  i  P.  Wnis.  7.  L'aiey  v.  Goodinge,  3  fir.  Ch.  Rep.  no.  But  fee  Hcioa  v. 
Newton,  9  Mod.  11.] 

Abr.  Eq.  As  whcrc  A.  tlevifed  lands  to  be  fold  for  payment  of   his 

244-5'  _^  debts,  and  willed^  that  the  Ju.  ^lus  Jljculd  be  deemed  part  of  his  pef^ 
Lord  Bn'iol  final  ejlate^  a?id  go  to  his  executors;  and  gave  to  his  executors  loo/. 
and  Hun-  a-picce  as  a  legacy  ;  the  queftion  was,  Wliether  the  executors 
^wTi^R  ^lo"'^^  \\-^\'C  the  furplus  to  their  own  ufe,  or  fliould  diftributc 
J94.'  '  according  to  the  ftatute  of  dillributions  ?     For  the  executors   it 

was  iiififted,  that  the  furplus  fliould  be  part  of  his  perfonal  eftate, 
and  go  to  them  ;  and  that  he  meant  it  them  to  their  own  ufe  ; 
and  his  giving  them  a  legacy  of  loo/.  a-piece  cannot  alter  the 
cafe ;  for  the  furplus  perhaps  might  be  nothing,  and  therefore  he 
gave  them  the  ico/.  that  they  might  at  all  events  be  fure  of 
fomething,  and  not  to  exclude  them  from  the  benefit  of  the  fur- 
plus i  and  this  being  a  devife  of  the  furplus,  after  debts  and  lega- 
cies paid,  cannot  be  a  trull  in  them  \  for  then  all  their  trufl  is 
performed  when  debts  and  legacies  are  paid.  On  the  other  fide 
it  was  faid,  that  the  words  in  the  will,  that  the  furplus  Jhould  be 
part  of  his  perfonal  efaiey  and  go  to  his  executors y  were  only  in- 
tended to  exclude  the  heir^  who  elfe  would  have  it  ;  and  not  to  give 
any  greater  interefl  to  his  executors  than  they  ivould  have  had  cthcr- 
ivife :  and  of  this  opinion  was  my  Lord  Chancellor,  and  decreed 
accordingly  •,  which  decree  was  affirmed  in  parliament. 
Abr.  Eq.  But  as  this  conftrudlion  has  been  made  purely  on  the  intention 

245.  Tnn.  jjf  jj^g  teftator,  fo  fuch  intention  muft  appear  exceeding  plain  ; 
Cdriith  and  otherwife  the  rule  of  law  is  to  take  place ;  as  where  a  man  de- 
Rogers,  vifed  his  library  of  books  to  A.,  (except  ten  books,  fuch  as  his 
Pre.  Ch.  \x\iQ  Ihould  clioofe  *,  as  plays,  romances,  ferm.ons,  but  not  law 
fNewftead  books,)  and  made  her  executrix  ;  it  was  holden  that  fhe  fliould 
V.  John-       not  by  this  devife  be  excluded  from  the  benefit  of  the  furplus  of 

*°r>'  the  perfonal  eflate. 

a  Atk.  45.  r 

Suuthcot  V.  Watfon,  3  Atk.  229.] 

aVern.  675.  So,  where  A.  was  executrix  to  B.  her  former  hufband,  and 
Hill.  1711.  2.hcx  married  C,  who  by  his  will  in  i6S6  devifed  to  his  wife  the 
Smith.  plate  and  goods  Ihe  brought  him  in  marriage,  and  two  filver 
[This  cafe  falvers  in  lieu  of  plate  that  had  been  exchanged  away,  and  made 
tath  been  Y\qx  executrix  and  died,  leaving  a  daughter  by  a  former  wife,  and 
gnditisno'w  his  wife  enfdtit  of  a  daughter  ;  and  there  being  no  devife  of  the 
fettled,  tiiat  furplus  of  the  perfonal  eftate,  the  queftion  was,  Whether  fhe 
a\,vi{e,ap-  (|^Q^l^  y^^  it  ^,3  executrix  to  her  own  ufe,  or  liable  to  diftribu- 
cutrix,  is,  as  tion ;  and  my  Lord  Keeper  decreed  the  furplus  to  the  wife,  as 
to  the  reft,  ^rell  for  that  this  will  v/as  made  before  the  cafe  of  Fofler  and 
<jue,  pre-       ][.[{(, jf    35  alfo  for  that  in  this  cafe  nothing  is  devifed  to  the  wife 

cifcly  in  the    ,  ',  ,  ,     ^  ,  n  ^  •  t. 

fituation of  but  v-hat  was  her  own  before,  and  as  fhe  was  executrix  to  her 
any  otiier  form<;<;  liufband  \  but  principally  becaufe,  where  a  wife  is  made 
**«^'^'^i  '  %  executrix. 
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executrix,  it  is  to  be  prefumed  fhe  was  not  made  fo  to  have  barely  Lake  v. 
an  office  of  trouble,  but  of  benefit  to  take  the  furplus.  Lake, 

^  Ambl.  J  26. 

CoJfall  V.  Sounden,  z  Eq.  Caf.  Abr.  4J4.  pi.  5S.  Martin  v.  Rebow,  i  Br.  Ch.  Rep.  i^^.  ;  unlefs 
the  legacy  to  her,  be^ng  fpe-ifick,  coiififl:  of  property,  which  was  her's  before  marriage  j  fov  this  may 
vary  the  rule.     Lawfon  v.  Lawfon,  7  Br.  P.  C.  511.] 

So,  where  A.,  poflefled  of  a  long  term  for  years,  by  v.nll  de-  Abr.  Eq. 
vifed  it  to  his  wife  for  life,  and  after  her  death  to  tiie  child  fhe  ^45-  ^^^ich. 
was  then  enfeint  with;  and  if  fuch  child  died  before  it  came  to  and  Weft-" 
twenty-one,  then  he  devifed  one  third  part  of  the  faid  term  to  his  comb,  [Pr. 
wife,  her  executors  and  adminiftrators -,  and  the  other  two  thirds  ^'^^i^. 
to  other  perfons,   and  made  his  wife  executrix  of  his  will,  and     ' 
died ;  and  a  bill  was  brought  againft  her  by  the  next  of  kin  to 
the  teflator,  to  have  an  account  and  diflribution  of  the  furplus 
of  his  perfonal  eftate,   not  devifed  by  the  will ;   two  queftions 
were  made ;   i/?.  Whether  the  devife  to  the  wife  of  one  third 
part  of  the  term  was  good,  oecaufe  it  happened  flie  was  not  then 
e.'ifeint  at  all,  and  fo  the  contingency  upon  which  the  devife  to  her 
was  to  take  place  never  happened  ?  the  other  queftion  was,  Whe- 
ther this  term,  being  part  of  the  perfonal  eftate,  and  exprefsly 
devifed  to  her  for  life,  with  fuch  other  contingent  interell  on  the 
death  of  the  fuppofed  enfeint  child  before  twenty-one,  fliould  fhut  l{a)^ttaec. 
her  out  from  the  furplus  of  the  perfonal  eftate,  which  belonged  LaJy  Cran- 
io her  as  executrix  ;  and  fo  the  furplus  go  in  a  courfe  of  admini-  ^uch^efs  of 
ftration  to  be  diftributed  among  the  next  of  kin  .''     As  to  the  nrft  Rutland, 
point,  my  Lord  Keeper  delivered  his  opinion,  that  though  the  iP.  Wm?. 
v/ife  was  not  enfeint  at  the  time  of  the  will,  yet  the  devife  to  her  y.^pJnch""^  ^ 
of  fuch  third  part  of  the  term  was  good ;  and  as  to  the  other  i  Vcz.  jun. 
point  (rt),  difmifled  the  plaintiff's  bill,  and  fo  let  in  the  executrix  35^- 
to  the  furplus  of  the  perfonal  eftate,  notwithftanding  the  devife  to  Koikins  Pr, 
her  of  part  as  aforefaid.  Ch.  263.] 

60,  the  teftator,   being  pofTeffed  of  a  perfonal   eftate  to  the  Fiiii.  1716. 
value  of  about   2000/.,  and   being  taken   ill,  makes  his  will  in  ^^atcheior 
writing  the  very  day  before  his  death-,  and  thereby  devifes  feveral  2'vern!736. 
legacies  to  his  relations;  and  amongft  the  reft  gives  the  plaintiff  Abr.  Eq. 
his  lifter  about  1000/.,  and  gives  70/.  to  Mr.  Searle  and  his  wife,  ^4^-  ?-^* 
and  their  four  children,  to  buy  them  mourning  ;  and  gives  to  his  j^l^^    ^^* 
dear  and   moft   efteemed   friend  Mrs.  Sarah  Sear/e  (one  of  the 
daughters  of  Mr.  Sear/e,  to  whom  he  had  made  his  addrelTes  in 
way  of  marriage)  50c/.,  and  gives  his  horfe  and  furniture  to  one 
of  the  defendants  by  his  chriftian  name  and  furname  ;  and  his 
clothes  to  be  difpofed  of  by  his  executors;  and  then  concludes, 
as  to  the  700/.   /  am  entitled  to  in  the  South-Sea  Companyy  and  the 
nfl  of  tny  perfonal  ejlate,  I  will  that  the  fame  fiall  he  fold  for  the  pay' 
ment  of  my  debts  and  legacies ;  and  I  make  Air.  John  and  Mr, 
Thomas  Searle  my  executors,  and  dies.    The  executors  were  two 
of  the  children  of  Mr.  Searle,  and  entitled  to  their  proportion  of 
the  70/.  devifed  for  mourning  ;  and  one  of  them  to  the  horfe  and 
furniture  ;  but  were  no  ways  related  to  the  teftator.     The  fur- 
plus of  the  perfonal  eftate  came  to  about  600/.,  and  the  bill  was 
brought  againft  the  executors  to  have  an  account  thereof,  and 

F  3  that 
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that  it  might  be  paid  to  the  plaintiff,  whofe  wife  was  the  only 
filler  and  next  of  kin  to  the  teflator.  For  the  phiintift  it  wa* 
infilled,  that  the  executors  were  mere  ftrangers,  no  ways  related 
to  the  tellator ;  and  that  they  had  particular  legacies  left  chem 
for  mourning  out  of  the  70/.,  and  one  of  them  had  a  horfe  and 
furniture  exprefsly  devifed  to  him,  and  therefore  it  was  not  rea- 
fonable  that  they  fr.ould  go  away  with  the  fdrplus  of  the  perfonal 
eftate.  On  the  other  fide  it  was  infilled,  that  the  defendants 
being  executors,  they  rcprefented  the  tefbator,  that  they  ftood  in 
his  place,  and  were  entitled  to  whatever  he  left  undifpofed  of; 
that  this  was  the  ancient  law  for  many  ages,  and  therefore  the 
legal  title  being  in  them,  they  ought  not  to  be  defeated  of  it 
*  without  a  manifefl:  intention  of  the  teflator  to  the  contrary ;  that 
there  appeared  no  fuch  intent  in  the  will,  for  they  are  not  named 
either  by  the  chrillian  name  or  furname,  or  fo  much  as  by  tlie 
name  of  their  office  till  the  very  clofe  of  the  will ;  nay  it  was  in 
proof,  that  the  tellator  did  not  fo  much  as  confider  whom  he 
fhould  make  his  executors  till  he  had  difpofed  of  all  the  legacies  ; 
that  the  giving  one  of  them  his  horfe  and  furniture  was  only  to 
exclude  the  other,  who  by  being  executor  with  him  would  have 
been  equally  entitled  to  it,  and  could  not  be  counted  a  legacy  ta 
(hut  them  out  of  the  furplus,  fince  it  rather  regarded  the  other 
executor,  than  the  plaintiff  the  next  of  kin ;  that  they  had  it  fully 
in  proof,  that  the  tellator  being  afked.  Whether  he  would  not 
give  his  fifler  more  ?  anfwered,  he  would  not ;  that  being  alked 
Who  iliculd  have  the  furplus  ?  he  faid  his  will  fhould  fland  as  it 
was,  and  that  he  had  a  very  great  regard  for  the  defendant's 
familvj  and  was  to  have  married  their  fifter  ;  and  that  thefe 
proofs  being  in  affirm.ance  of  the  difpofition  the  law  made  for  the 
executors  might  be  read ;  and  that  feveral  refolutions  'fince  the 
cafe  of  Fojier  and  Miint  had  pared  sway  the  authority  of  that 
cafe  ;  and  therefore  prayed  that  the  bill  may  be  difmiffed.  My 
Lord  Chancellor  was  clearly  of  opinion,  that  the  proofs  being  in 
affirmance  of  the  difpofition  ought  to  be  read  ;  and  faid,  that 
they  were  fo  full  as  to  make  an  end  of  this  cafe  \  that  without  a 
ftrong  and  violent  implication,  the  executors  ought  not  to  be  de- 
feated of  the  refidiitim ;  that  here  was  no  fuch  im.plication  in  this 
will ;  but  rather  the  contrary  ;  that  to  make  fenfe  of  the  lafl 
claufe,  it  mull  be  conllrued  a  devife  of  the  South-Sea  (lock,  and 
the  rell  of  the  perfonal  ellate  to  his  executors  ;  for  it  is  imme- 
diately followed  by  "  and  I  make  John  and  Thomas  Searle  my  exe- 
cutors "  which  could  have  no  relation  to  the  direction  for  fale, 
unlefs  by  giving  them  the  furplus  which  fhould  arife  by  fale  ; 
and  as  there  appeared  no  flrong  or  violent  implication  to  induce 
any  other  conltruclion,  he  could  not  give  into  fo  great  a  change 
of  the  law,  but  mull  decree  for  the  executors ;  and  accordingly 
did  fo. 
Vide  ^Ytm.  And  as  this  do£lrine  of  making  the  executor  a  truftee  for  the 
1^1^  cafe  of  ^^^^  °^  ^^'^  fubfiits  only  by  the  notions  of  a  court  of  equity, 
the  countefs  which  by  implication,  and  contrary  to  the  rules  of  law,  gives  the 
and  Earl       rejiduuw,  to  the  next  of  kin  j  fo  the  executors  have  beea  admitted 
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by  parol  evidence  to  fliew,  that  the  teftator  intended  the  re/:-  rough,  Abr. 
duum  for  them,  which  has  been  thought  reafonable,  being  only  ^°-  ^;  ^'• 
to  rebut  an  equity,  and  oull  an  implication  arifing  from  the  rule  ^^.-^  fLadv 

of  equity.  Granville 

V.  Oi^chsfs 
of  Beaufort,  i  P.  Wms.  114.  S.  C.  Petit  v.  Smith,  I  P.  Wms.  7.  5  Mod.  ?47.  S.  C.  Com.  Rsp.  3, 
S.  C.  Bachelor  v.  Searle,  a  Vern.  736.  Duke  of  Rutland  v.  Duchefs  of  Rutland,  a  P.  Wms.  ■zio. 
Mallabar  V.  Mallabar,  Ca.  Temp.  Talb.  78.  Lake  v.  Lake,  i  Will".  313.  Ambi.  iz'^--  Browo  v. 
Selwin,  Ca.  Temp.  Talb.  140.  But  faro!  evideiics,  i:  is  laid,  ought  in  this  cale  to  be  admitted  with 
greac  caution  5  Rackfield  v.  Carelefs,  z  P.  Wms.  )6o.  Duke  of  Rutland  v.  Duch-is  r^i'  Rurlar.d,  id. 
215.  Blinkhoin  v.  Feait,  2  Vez.  aS.  Nouife  v  Finch,  i  Vez.  jun.  35S.,  and  leftricled  to  what 
palled  at  the  time  of  making  the  will.     See  the  two  laft  cited  cafe3.] 

As,  where  one  not  of  kin,  but  a  Pcranger,  was  made  executor,  Abr.  Fq. 
and  had  confiderable  legacies  given  him  ;  although  it  was  decreed  -45-  i-'tile- 
by  Sir  Peter  King,  in  the  mayor's  court,  in  favour  of  the  tellator's  Buckk'y. 
two  brothers,  that  the  furplus  fliould  be  diftributed  ;  yet,  upon 
an  appeal  to  the  Houfe  of  Peers,  that  decree  was  reverfed,  not 
barely  as  it  itood  upon  the  will,  but  that  parol  proof  ought  to  be 
received  in  favour  of  the  executor's  title,  confiftent  v.'ith  the  will; 
and  the  proof  being  full,  as  to  the  teflator's  frequent  declarations, 
that  his  executor,  though  a  fhranger,  fliould  have  the  furplus,  it 
was  decreed  accordingly. 

So,    in  the  cafe  of  Haiton  and  Haticn^    where  the  wife  was  Hil.  6  G.  2. 
made  executrix,  and  a  confiderable  legacy  devifed  to  her  ;  yet  the  ^^"°n  ^nd 
proof  being  ftrong,  that  the  teftator  intended  the  furplus  to  her  ^  str.  S65. 
own   ufe,  the  fame  was  decreed  accordingly,  both  at  the  Rolls  s.  c. 
and  in  Chancery.  IS^'s.'c. 

But  where  A.,  being  polTefled  of  a  confiderable  perfonal  eftate.  Hi'.  6G.  2. 
made  his  will,    and   thereby  devifed  fevsral  legacies,   but  gave  ^^^y  ^-'^- 
none  to  his  executor ;  and  the  queftion  was.  Whether  parol  evi-  vfiii^rs! 
dence  ought  to  be  admitted,  to  prove  that  the  teftator  did  not 
intend  that  the  executor  fliould  have  the  refidue  of  his  perfonal 
eftate,  but  that  tKe  fame  fiiould  go  according  to  the  ftatute  of 
diftributions  }  it  was  holden  clearly,  that  no  fuch  evidence  could 
be  adiTiItted,  for  that  this  would  be  to  admit  evidence  not  to  ouft 
an  implication,  but  to  contradict  the  rule  of  law,  and  what  ap* 
peared  on  the  face  of  the  will. 


( I )  How  the  Perfonal  Edate,  after  Debts  paid,  is  to 
be  diftributed  when  the  Party  dies  Inteftate :  And 
herein,  of  the  Share  the  Hufband  or  Wife  are 
entitled  to.;  and  of  the  afcending,  defcending, 
and  collateral  Line,  and  AdmifTion  of  the  Half- 
Blood  ;  and  where  the  Diftribuiion  fhall  be  per 
Stirpes^  and  not  per  Capita, 

iT  hath  been  already  obferved,  that  before  the  fcatute  22  isf  And.  410. 
-*■   23  Car.  2.  c.  10.  the  ecciefiailical  courts  had  no  jurifdiclion  '^^^q^^^ 
to  compel  dirtributioa  of  inteftates'  eftates ;  for  though  by_  the  e^.  301.* 

F4  31^' a- 
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Jon.  22?.  31  E.  %.  Ji.  I.  c.  II.  and  11  H.  8.  c.  5.  they  had  authority  to 
h^vT'k^^^'  S^**^^^  admuudration  to  the  widow  or  next  of  kin;  yet,  having 
3 9°!.'  ■**  once  granted  it,  they  had  executed  their  authority  ;  and  the  ad- 
Lev.  133.  rniniPcrator,  coming  in  the  place  of  the  executor,  had  the  whole 
Carter,  125.  pgrfonal  eftate  of  tlie  inteflate,   after  debts. 

Raym. 499.       Yet  after  it  had  been  foieinnly  adjudged  in  the  common  law 
courts,  vhat  the  ecclefiaftical  courts  could  not  compel  a  diftribu- 
tion,  it  feems  that  they  had  a  method  there,  when  they  were 
under  deliberation,  v/hether  they  would  grant  adminiftration  to 
the  wife  or  next  of  kin,  and  to  which  of  the  next  of  kin ;  they 
ufed  to  treat  vi'ith  the  parties,  and  confider  what  fum  the  over- 
plus was  like  to  amount  to  ;  and  how  that  ought,  by  their  rules, 
to  be  diftributed ;  and  they  would  prefer  him  to  the  adminiftra- 
tion, that  would  before-hand  perform  fuch  diftribution  by  pay- 
ment of  money,  and  by  giving  fecurities  to  perfons  to  whom  it 
was  appointed. 
Raym.  499.       But  becaufe  it  was  found  very  inconvenient  for  any  adminiftra- 
N  ^'^h'  ^h^^  *°^  '■^  P'^y  before  he  received,  for  it  was  hard  for  him  to  know 
fsrves,  that    what  he  might  undertake  before  he  had  ponefhon,  and  the  judge 
though  pub-  could  not  have  a  perfe£l  knowledge  of  the   true  value   of  the 
lick  incon-    oygrplus,   to  guide  him  in   the   meafure  of  his   diftribution  till 
were  urged     after  the   adminiftration   ended,   and  the  account  of  the   eftate 
to  the  par-    taken  J  («)  to  remedy  thefe  inconveniences,  and  to  compel  a  juft: 
liament  by       ^^  ^     ,^l  diftribution  of  the  eftates  of  inteftates, 

thecivilians,  ^  ••   ■'j 

yet  they  had  another  reafon  to  defire  that  thofe  methods  might  be  changed  ;  for  the  allotiinp  of 
diftributions  in  this  manner  was  but  a  barren  jurildidion  that  could  not  be  drawn  out  in  length ;  all  dif- 
putes  were  ended  ur.o  Jlatu  without  appeal,  nnd  the  accounts  of  adminiflrators  weie  never  conteited, 
•when  there  was  no  adverfary  concerned  to  demand  a  Ihare  in  the  overplus  upon  taking  them, 
Rayw  499. 

By  the  22  ^  23  Car.  1.  cap.  10.  It  is  enabled,  "  That  all  or- 
*'  dinaries  and  ecclefiaftical  judges,  upon  granting  adminiftration 
*'  of  perfons  dying  inteftate,  muft  take  bontl  of  the  adminiftra- 
*'  tor,  with  two  or  more  fureties,  with  condition  that  the  admi- 
**  niftrator  fhall  make  a  true  and  perfeft  inventory  of  all  the 
*'  goods  and  chattels  of  the  deceafed,  and  exiiibit  it  into  the  re- 
"  giftry  of  the  ordinary's  court  by  fuch  a  day  •,  and  that  the  faid 
**  ordinaries  and  judges  refpe6iively  ftiall- and  tnay,  and  are  en- 
*<  abled  to  proceed  and  call  fuch  adminiftrators  to  account  for 
*'  and  touching  the  goods  of  any  perfon  dying  inteftate,  and, 
'«  upon  hearing  and  due  confideration  thereof,  to  order  and  mako 
<*  equal  and  juft  diftribution  of  what  remaineth  clear  (after  all 
"  debts,  funerals,  and  juft  expences  of  every  fort,  firft  allowed 
**  and  deducted)  amongft  the  wife  and  children,  or  childrens' 
*«  children,  if  any  fuch  be,  or  otherwife  to  the  next  of  kindred  to 
**  the  dead  perfon,  in  equal  degree,  or  legally  reprefenting  their 
**  flocks,  pro  fiio  cuique  jurcy  according  to  the  laws  in  fuch  cafes, 
«  and  the  rules  and  limitation  hereafter  fet  down  ;  and  the  fiime 
*«  diftributions  to  decree  and  fettle,  and  to  compel  fuch  admini- 
*'  ftrators  to  obferve  and  pay  the  fame,  by  the  due  courfe  of  \i\% 
«*  majefty's  ecclefiaftical  laws. 

*«  Provided  always.  That  all  ordinaries,  and  every  other  per- 
«'  fon,  who  by  this  ad  is  eaabied  to  make  diftribution  of  the  fur- 


it   n! 


plus 


OBrecutotiei  anti  SDniiniGtatorje?.  73 

*'  plus  of  the  eflate  of  any  perfon  dying  inteftate,  fliall  diftrlbute 
**  the  furplufage  of  fuch  ellate  or  eftates,  in  manner  and  form 
"  following,  that  is  to  fay,  one  third  part  of  the  faid  furplufage 
"  to  the  wife  of  the  inteftate,  and  all  the  refidue  by  equal  por- 
"  tions  to  and  amongft  the  children  of  fuch  perfons  dying  intef- 
"  tate,  and  fuch  perfons  as  legally  reprefent  fuch  children,  in 
**  cafe  any  of  the  faid  children  be  then  dead,  other  than  fuch 
**  child  or  children  (not  being  heir  at  law)  who  fhall  have  any 
**  eftate  by  the  fettlement  of  the  inteftate,  or  fhall  be  advanced 
**  by  the  inteftate  in  his  life-time,  by  portion  or  portions  equal  to 
*'  the  iliare,  which  {hall  by  fuch  diftributlon  be  allotted  to  the 
**  other  children,  to  whom  fuch  diftributlon  is  to  be  made  ;  and 
"  in  cafe  any  child,  other  than  the  heir  at  law,  who  (hall  have 
**  any  eftate  by  fettlement  from  the  faid  inteftate,  or  fhall  be  ad- 
"  vanced  by  the  faid  inteftate  in  his  life-time,  by  portion  not 
**  equal  to  the  fliare  which  will  be  due  to  the  other  children  by 
**  fuch  diftributlon  as  aforefaid,  then  fo  much  of  the  furplufage 
*'  of  the  eftate  of  fuch  inteftate  to  be  diftrlbuted  to  fuch  child  or 
**  children  as  ihall  have  any  land  by  fettlement  from  the  intef- 
"  tate,  or  were  advanced  in  the  life-time  of  the  inteftate,  as 
*'  fliall  make  the  eftate  of  all  the  faid  children  to  be  equal,  as 
*^  near  as  can  be  eftimated ;  but  the  heir  at  laM'-,  notwithftanding 
**  any  land  that  he  fhall  have  by  defcent,  or  otherwife  from  the 
**  inteftate,  is  to  have  an  equal  part  in  the  diftributlon  with  the 
*'  reft  of  the  children,  without  any  confideration  of  the  value  of 
"  the  land  which  he  hath  by  defcent,  or  otherwife,  from  the  in- 
«  teftate. 

"  And  in  cafe  there  be  no  children,  nor  any  legal  reprefenta- 
*'  tives  of  them,  then  one  moipty  of  the  faid  eftate  to  be  allotted 
'*  to  the  wife  of  the  faid  inteftate,  the  refidue  of  the  faid  eftate 
*'  to  be  diftributed  equally  to  every  of  the  next  of  kindred  of  the 
**  inteftate,  who  are  in  equal  degree,  and  thofe  who  legally  re- 
**  prefent  them. 

"  Provided  that  there  be  no  reprefentations  admitted  among 
^'  collaterals  after  brothers  and  fifters'  children ;  and  in  cafe  there 
•*  be  no  wife,  then  all  the  faid  eftate  to  be  diftributed  equally  to 
*'  and  amongft  the  children ;  and  in  cafe  there  be  no  child,  then 
*'  to  the  next  of  kindred  in  equal  degree  of  or  unto  the  inteftate, 
*'  and  their  legal  reprefentatives  as  aforefaid,  and  in  no  other 
*'  manner  whatfoever. 

"  Provided  alfo.  To  the  end  that  a  due  regard  be  had  to  cre- 
*f  ditors,  that  no  fuch  diftributlon  of  the  goods  of  any  perfon 
*'  dying  inteftate  be  made  till  after  one  year  be  fully  expired 
f'  after  the  inteftate's  death,  and  that  fuch  and  every  one,  to 
**  whom  any  diftributlon  or  fliare  fliall  be  allov/ed,  fhall  give 
*'  bond,  with  fufficient  fureties,  in  the  faid  courts,  that  if  any 
**  debt  or  debts  truly  owing  by  the  inteftate  fliall  be  afterwards 
'*  fued  for  and  recovered,  or  otherwife  duly  made  to  appear,  that 
*'  then,  and  in  every  fuch  cafe,  he  or  fhe  fhall  refpedlively  re- 
**  fund  and  pay  back  to  the  adminiftrator,  his  or  her  rateable 
<*  part  of  that  debt  or  dcbtSj  and  of  ihe  cofts  of  fuit  and  charges 

"  of 
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*'  of  the  adminiftrator,  by  reafon  of  fuch  debt,  out  of  the  part 
*'  and  (hare  fo  as  aforefaid  allotted  to  him  or  her,  thereby  to 
"  enable  the  faid  adminiftrator  to  pay  and  fatisfy  the  faid  debt  or 
**  debts  fo  difcovered  after  the  diftribution  made  as  aforefaid. 

"  Provided  always.  That  in  all  cafes  where  the  ordinary  hath 
*'  ufed  heretofore  to  grant  adminiftration  cutn  tejlamento  annexoy 
**  he  (hall  continue  fo  to  do,  and  the  will  of  the  deceafed  in  fuch 
"  teftament  expvefled  (hall  be  performed  and  obferved  in  fuch 
"  manner  as  it  fiiould  have  been  if  this  a£l  had  never  been 
*'  made, 

"  Provided  alfo.  That  nothing  herein  fliall  extend  to  or  preju- 

**  dice  the  cuftpms  of  London  and  Tork, 

3  Mod.  20.        In  th.e  conftru£lion  of  this  ftatute  it  was  doubted,  whether  the 

hufband  was  entitled  to  adminiftration  to  his  wife,  as  before,  fo 

as  not  to  be  obliged  to  diftribute  the  perfonal  eftate  amongfl;  the 

reft  of  kin  to  the  wife  ;  by  the  29  Car.  1.  cap.  3.  par.  35.  it  is 

enacted,  "  That  this  ftatute  ftiall  not  extend  to  the  eftates  of 

*'  feme  coverts  who  die  inteftate,  but  that  the  hufband  may  de- 

*'  mand   and  have  adminiftration  of  their  rights,    credits,  and 

"  other  perfonal  eftates,  and  recover  and  enjoy  the  fame,  as  they 

**  might  have  done  before  the  making  of  the  faid  acl." 

(«)The  rfa.       Alfo,  to  {a)  explain  and  afcertain  what  fhare  the  mother  was 

*on  of  mak-  gntitieji  (q  upon  the  death  of  a  child,  where  the  father  was  dead, 

wa^s,^becaufe  ^y  the  I  Jac.  2.  cap.  1 7.  it  is  ena6led,  "  That  if  after  the  death 

the  mother    «  of  the  father  any  of  the  children  die  inteftate,  without  wife  or 

mightmai-    <,  children,  in  the  life-time  of  the  mother,  every  brother  and 

^'au"a\vay'    "  fiftcr,  and  their  reprefentatives,  fliall  have  an  equal  fiiare  with 

to  another       <'   her." 

hufband, 

but  the  father  furviving  is  entitled  to  the  whole  perfonal  eftate.    Salk.  251.  pi.  2.    i  P.  WflOS,  48,  491; 

Lord  Rayra.  684.     Comyn.  Rep.  96.  pi.  65. 

In  the  conftru£lion  of  this  ftatute  for  diftrlbuting  inteftates' 
eftates,  the  following  opinions  have  been  holden  : 
Raym.456.  I.  That  the  claufe  which  fays,  that  there  fhall  be  no  re- 
Carter  and  prefentations  among  collaterals  beyond  brothers  and  fifters'  chil- 
good  arVu!  drcn,  muft  be  intended  brothers  and  fifters  of  the  inteftate,  and 
ment  of  not  to  admit  reprefentation  when  the  diftribution  happens  to  fall 
Lord  Chief  q^j.  amongft  brothers  and  fifters,  though  remote  relations  to  the 
Norths  on  inteftate  ;  for  the  inteftate  is  the  fubje£l:  of  the  a£l ;  it  is  his 
this  head.  cftatc,  his  wifc,  his  children,  and  by  the  fame  reafon  his,  brother'si 
[Caidicot  V.  children,  for  he  is  equally  the  correlative  to  all  *. 

aShow.zSe.  Beeton  V.  Darking,  2Vern.i68.  Pett  v.  Pett,  Salk.  250.  p).  i.  Ld.  Raym.  571. 
S.C.     Coaiyns  Rep.  87.  pi.  56.   S.  C.      1P.Wms.25.   S.C.     Bowers  v.  Littlewood,  /(/.  595.] 

*  Therefore,  in  the  cafe  of  Pett  and  Pett,  i  Salk  250.,  it  is  faid,  if  a  brother  of  the  inteftate  hath 
a  grandfon,  and  a  fiftcr  has  a  fon,  or  daughter,  the  grandfon  fliall  not  have  diftribution  with  tht  foDj, 
or  daughter,  of  thefifter.     i  Ld.  Raym.  571.  S.  C. 

Mod.  209.  2.  On  that  claufe  of  the  ftatute,  which  direds  the  diftributior* 
ft  Mod.  204.  ^.Q  every  of  the  next  of  kindred  of  the  inteftate,  who  are  in  equal 
Vent!"3^!6.  degree,  it  hath  been  adjudged  in  feveral  books,  that  a  brother  or 
zLev.  173.  fifter  of  the  half-blood  fhall  come  in  for  a  Iliare  with  one  of  the 

whole 
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whole  blood,  being  as  near  a  kin  to  the  inteftate.     [And  (a)  this  Smith  and 

fliall  extend  to  a  pofthumous  brother  of  the  half-blcod.l  Tracer, 

sVetit.317. 

Show.  Pari.  Caffs,  108.     Vern.  417.    2Vern.i24.    Carth.  5?.   S.  P.  adjudged.     Show,  i,  2,  S.  P. 
Ccm'o.  112.     Ciitt  213.     Hok,  258.  pi.  2.     [(«/)  Burnet  v,  Man,   1  Ve2.  156.J 

3.  That  where  the  ftatute  fays,  that  diftribution  Tnall  be  amcngft  Waiih  v. 
reprefentatives  of  perfons  dcceafed  pro  fiio  cuiqiie  jure ;  by  this  it  ^^^iih,  E<j. 
is  meant,  that  diftribution  fliall  be  per  Jtirpes  and  not  per  capita ;  o  f.-'.  pi,'^^, 
fo  that  if  the  father  has  two  fons,  and  one  of  them  dies  in  his  F^c.  Ch. 
life-time,  leaving  three   children,  and   the  father  dies  inteftate,  ^-'^  P''  5^ 
the  furviving  fon  fliall  have  half  the  perfonal  eftate,  and  the  other  Licdcwood' 
moiety  fliall  be  equally  divided  amongft  the  children  of  the  dead  i  P-  v/ms. 
fon  :  yet,  it  hath  been  holden,  that  if  A.  has  three  brothers,  and  595-  Daver* 
one  dies  leaving  three  children,  another  two,  and  the  third  "five,  3  p.wms. 
and  A.  dies  inteftate,  that  in  this  cafe  the  diftribution  fliall  be  per  5^-  Lloyd  v. 
capitay  and  not  per  JUrpcs^  and  that  all  the  children  fliall  have  an  ivg'f', 
equal  ftiare  ;  for  the  brothers  being  all  dead,  none  take  by  way  of  DurantV''' 
reprefentation,  but  all  as  next  of  kin.  Freftwood, 

I  Atk.  454.. 
Stanley  v.  Stanley,  U.  455.     Janfon  v.  Bury,  Bunb.  159.  j 

4.  On  the  claufe  of  the  ftatute,  which  dire6ls,  that  no  diftri-  Cartb.  51, 
bution  fliall  be  within  a  year  after  the  death  of  the  inteftate,  it  5^-   Comb, 
hath  been  adjudged,  that,  if  a  perfon  entitled  to  a  diftributive  arhow^aSf. 
(hare  dies  within  the  year,  yet  it  is  fuch  an  intereft  vefted  in  him  pi. 281. 407. 
as  fliall  go  to  his  executor  or  adminlftrator  ;  for  the  ftatute  doth  p'*  379- 
not  make  any  fufpenfion  or  condition  precedent  to  the  intereft  of  2'-6.' 

the  parties,  but  is  a  claufe  merely  for  the  benefit  of  creditors  :  30311^.409. 
alfo,  this  ftatute,  being  in  nature  of  a  will  for  all  perfons  who  die  P''^*  ^'""' 
inteftate,  ought  in  this   inftance  to  be  refembled  to  the  cafe  of  a  2,3!  pi' 3. 
reGduary  legatee,  in  which  it  is  always  holden,  that  if  fach  a  le-  3  Mod.  58, 
gatee  die  before  the  debts  are  fatisfled,  fo  that  it  doth  not  appear 
to  how  much  the  furplus  will  amount,  yet  the  executor  or  admi- 
niftrator  of  fuch  a  legatee  fhall  have  the  whole  refidue  <sc.  which 
remains  over,  and  not  the  executor  of  the  firft  teftator. 

5.  It  hath  been   holden,    that,    if  the  father  dies  inteftate,  Carth.  52. 
leaving  one  child,  this   is  not  cafus  omijfus;    and  confequently,  ^"'^  "^'"'^ 
if  there  be  a  wife,  that  flie  fliall  have  but  a  third  part;  and  lcI. Ra'ym.' 
that,  if  the  child  die  inteftate,  adminiftration  is  to  be  granted  86. 363. 
to  the  next  of  kin  to  him,  and  not  to  the  next  of  kin  to  the  Skm.  212. 

father  pi.  5-*'9- 

Idtner.  pi    ,^  5.  P.  but  no  relolucion. 

6.  It  hath  been  refolved,  that  if  one  dies  inteftate,  leaving  a  Saik.  251. 
grandmother  and  uncles  and  aunts,  the  grandmother  is  entitled  ^Ij^^V 

to  the  perfonal  efl:ate,  iii  exclufion  of  the  uncles  and  aunts.  f^J*  s^V. 

refolved.     Ld.  Raym.  6O4. 

A  man  died  inteftate,  leaving  a  widow  and  one  fon  :  after-  Waiiis  v. 
wards  the  fon  died  inteftate  ;  then  the  mother  was  delivered  of  a  ^°^^^'^"' '" 
child  whereof  fiie  was  enfient  at  her  huftjand's  death:  decreed,  14060.2.' 
that  fuch  pofthumous  daughter  was  entitled  to  a  (hare  of  the  [liarnard. 
lOU's  perfonal  eftate.  ^  ^^j^^  „  .^  S,  C.     Bali  v.  Smith,  2  Freem.  2fo;  s".  p'] 

[It 
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[It  hath  been  refolved  on  the  ftatute  of  Ja.,  that  if  a  man  die 
inteltate  and  without  iflue,  leaving  a  nu'ife^  and  feveral  brothers 
and  fifters,  and  his  mother  living,  the  mother  fliall  have  no  more 
than  an  equal  fhare  of  a  moiety  of  the  eftate  with  the  brothers 
and  fifters.  And  though  there  fliould  be  no  brother  or  fifter, 
yet  if  there  are  the  children  of  a  deceafed  brother  or  fifter,  they 
fhall  take  the  fame  fhare  with  the  mother  which  their  parent 
would  be  entitled  to.] 


Co.  Lit. 

176.  b. 
Reg.  142. 
for  tloe  cuf- 
tom  of  hon- 
don  herein, 
vide  tit. 
Cujioms  of 
Lotidc/i, 
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aVern,  63S, 
Phiney  and 
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Abr.  Eq, 
249.  &c. 
Freeman  and 
Edwards, 
a  P.  Wms. 
435. 


(K)  Of  Advancement,  and  bringing  into  Hotchpot, 

T>Y  a  cuftom,  which  has  prevailed  time  out  of  mind  in  certain 
-^  places,  the  wife  and  children  of  a  perfon  deceafed  are  entitled 
to  the  writ  de  raiiotinblli  parte  boiionim,  on  which  writ  they  fliall, 
according  to  the  cuftom,  recover  jjieir  fliares  and  proportions  of 
the  perfonal  eftate  ;  but  fuclr  children,  as  were  reafonably  ad- 
vanced by  the  father  in  his  life-time  with  any  part  of  his  goods, 
{hall  have  no  farther  fliare  ;  for  the  words  of  the  writ  are,  nee  in 
vita  patris  promott  fueriint;  but  yet  fuch  child  being  only  in  part 
advanced  may  bring  fuch  advancement  into  hotckpst,  or,  as  the 
civilians  exprefs  it,  into  the  collatio  honoriira^  and  then  fuch  child 
will  be  entitled  to  an  equal  fliare  with  the  reft. 

This  advancement  that  will  exclude  a  child  niuft  be  by  the 
father,  and  not  by  any  other  j  nor  will  any  fortune,  though  never 
fo  great,  acquired  by  the  child  by  his  labour  and  induftry,  ex- 
clude him. 

Aifo,  fuch  advancement  as  will  exclude  a  child,  unlefs  he 
brings  it  into  hotchpot,  niuft  be  given  dire<£lly  to  the  child,  and 
not  to  another  for  the  benefit  or  advantage  of  the  child  ;  and 
therefore  money  given  to  bind  a  child  out  an  apprentice,  or  laid 
out  in  his  education,  either  at  fchool  or  at  an  univerfity,  is  no 
advancement. 

So,  if  the  father  purchafes  for  his  child  an  advowfon,  or  any 
other  ecclefiaftical  benefice,  or  if  he  buys  him  any  office  civil  or 
military ;  thefe  are  not  fuch  advancements  as  will  exclude  hia^ 
from  a  diftributive  fliare. 

On  the  ftatute  22  ^  23  Car.  2.  c.  10.,  which  exprefsly  ex- 
cludes every  child  advanced  by  the  father,  except  the  heir  at  law, 
from  a  farther  fliare,  unlefs  he  brings  fuch  advancement  into  the 
collatio  bonortnHy  it  hath  been  holden,  that  if  the  heir  at  law  hath 
a  fettlement  or  provifion  made  on  him -on  his  father's  marriage, 
out  of  the  perfonal  ejlate^  that  upon  the  father's  dying  iuteftate,  to 
'entitle  him  to  any  more,  he  muft  bring  fuch  advancem'^nt  into 
hotchpot. 

So,  M'here  the  father,  on  his  marriage,  in  confideration  of  a 
marriage-portion,  covenanted  to  fettle  fuch  an  eftate  to  the  ufe 
of  himfelf  for  life,  remainder  to  his  intended  wife  for  life,  re- 
mainder to  the  fit  ft  and  every  other  fon  of  the  marriage  in  tail 
male,  remainder  to  truftee  for  1000  years,  in  truft  to  raife  por- 
tions for  daughters  in  cafe  there  were  no  fons  \  that  is  to  fay,  if 

but 
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but  one  fuch  daughter,  the  fum  of  5000/.,  and  if  two  or  more, 
then  the  fum  of  6000/.,  equally  between  them,  payable  at  their 
refpeitive  ages  of  eighteen,  or  days  of  marriage,  wiiich  Ihould 
firit  happen,  and  80/.  maintenance  in  the  mean  time  ;  the  wife 
died,  leaving  but  one  daughter ;  the  father  married  again  and 
had  feveral  children  and  died  inteftate,  the  daughter  by  the  firfl: 
marriage  not  being  above  the  age  of  eighteen  ;  it  was  holden, 
that,  in  order  to  entitle  her  to  {hare  with  the  other  children,  flie 
niuft  bring  this  5000/.  into  hotchpot. 

If  a  father   dies  inteftate,  as  to   part  of  his  perfonal  eftate,  Prece^. 
a  child  advanced  by  him  in  his  life-time  is  not  to  bring  in  fuch  ^^^"-  ^^°- 
advancement  into  hotchpot,  in  order  to  have  a  diflributive  fhare  a  chfld'^lhiai 
of  fuch  part,  whereof  he  died  inteftate.  not  be 

brought 
into  hotchpot,  it  not  being  a  provlfion  fecured  by  the  parent  In  his  life  time.     [2  P.  Wms.  4^6.     Nei- 
ther fliall  what  a  child  receives  out  of  the  mother's  eltate.     Holt  v.  Frederick,  id.  356. J 

[If  a  child,    who  hath  received  any  advancement  from  his  Proud  v. 
father,  die  in  his  father's  life-time,  leaving  children,  thofe  chil-  Turner, 
dren  fhall  not  be  admitted  to  their  father's  diftributive   fliare,   ^go!     "* ' 
without  bringing  their  father's  advancement  into  hotchpot.     And 
the  reafon  is,  becaufe  they  do  not  take  in  their  own  right,  but 
as  reprefenting  their  father. 

A  child,  partly  advanced,  fliall  bring  In  Its  advancement  only  Ward  ▼. 

among  the  other  children ;  for  the  wife  fnall  have  no  advantage  ^?""^'  ^^' 
■  c  w%  o     Ch.  182-4. 

«f  It.]  ^ 

(L)  What  fhall  be  a  Devqftavit,  either  in  Executors 
or  Adminiftrators :  And  herein  of  the  Order  of 
paying  Debts  and  Legacies. 

I.  "What  Manner  of  wafting  will  amount  to  a  Devajlavlt. 

A  Devajlavlt  is  a  mifmanagement  of  the  eftate  and  effefts  of  o.T.  of 
^^  the  deceafed,  in  fquandering  and  mifapplying  the  aflets  con-  ^'^^'^-  ^s^- 
trary  to  the  truft  and  confidence  repofed  in  them,  for  which  exe-  -0°!°^^' 
cutors  and  adminiftrators  flaall  anfwer  out  of  their  ov/n  pockets, 
as  far  as  they  had,  or  might  have  had,  aflets  of  the  deceafed. 

Executors  may  be  guilty  of  a  devajlavity  not  only  by  a  dire£l  Off.  of 
abufe  by  them,  as  by  fpending  or  confuming  the  efFedls  of  the  ^*°^-  ^.57- 
deceafed,  but  alfo  by  fuch  a£ls  of  negligence  and  wrong  admini- 
ftratlon  as  will  difappoint  creditors  of  their  debts. 

Therefore  it  hath  been  holden,  that  if  the  executor  fells  the  ^^-  of 
teftator's  goods  at  an  under-value,    efpecially  if  he  might  have  ^^^'^  ^57- 
gotten  more  for  them ;  or  If  this  were  done  by  him  for  his  own  62.,  &c,  * 
advantage,  and  to  defraud  creditors,  it  is  a  devajlavity  and  he  3  Leon.  14 5, 
fiiall  anfwer  the  real  value. 

So,  if  an  executor  omits  to  fell  the  goods  at  a  good  price,  and  ^  Mod. 
after  they  are  taken  from  him,  there  the  value  of  the  goods  ftiall 
be  aflets  In  his  hands,  and  not  what  he  recovers,  for  there  was 
9  default  in  him, 
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6 Mod.  i8i.  But  if,  without  any  oinifTion  of  his,  goods  are  taken  out  of  lii4 
poiT^^nion,  and  he  docs  not  recover  fo  much  in  damages  as  the 
goods  were  really  worth,  and  that  happens  not  through  any  de- 
fault of  his,  he  fhall  anfwer  for  no  more  than  he  recovers  :  fo,  if 
the  goods  be  perifhable  .goods,  and  before  any  default  in  him  to 
preferve  them,  or  fell  them  at  due  value,  they  are  impaired,  he 
fliall  not  anfwer  for  the  firft  value,  but  fhall  give  that  matter  in 
evidence  to  difcharge  himfelf :  but  if  one  takes  goods  out  of  his 
pofTeihon,  he  muft  fue  him  that  took  them,  to  have  an  opportunity 
of  difcharging  himfelf  of  anfwering  more  in  afTets  than  he  i-ecovers. 
OfF.  of  If  the  executor  releafes  debts  due  to   the  teitator,  this  fhall 

Exec.  158.  charge  him  to  the  (a)  value  of  the  debt,  though  perhaps  he 
And.  1-^8.  ''^*-^  ^^^t  receive  near  fo  much  as  was  due:  fo,  if  he  releafes  a 
Cro.  Eiiz.  caufe  of  action,  accruing  either  in  the  life-time  of  the  teftator, 
^V  or  in  his  own  time,  in  ri^ht  of  the  tellator,  this  will  be  a  devaf- 

Godb.  29.      tav'.t, 

(<2)  If  aa  executor  iTioufd  re'eafe  a  debt  of  100  /.  for  one  fhilling,  that  will  not  blnda  creditor  ;  but  in 
cafe  there  is  no  otlier  creditor,  favc  only  the  executor  bimfelf,  tl.ere  his  aflent  will  be  binding  to  him  5  as 
jf  an  executor  will  voluntarily  rcleafe  a  debt,  he  fhall  not  be  relieved  a?,ainft  it,  though  a  creditor  ihouldt 
Vern.  455.  fer  Lord  Chaucelloe. 

Hob.  167.  Alfo  it  is  faid,  that  if  an  executor  pays  money  in  difcharge  of 
^%'  ^\{X    '^'^  ufurlous  bond,  entered  into  by  his  teftator,  that  this  is  a  dc^ 

pays  money     vajlai'it. 
loa  an  ufurious  coatraft  entered  into  by  the  teftator. 

Off.  of  It  is  holden,  that  if  an  executor  to  an  obligee  in  a  penal  bond, 

£xec.i58.  after  t'ne  bond  is  forfeited,  releafes  the   penalty  on  receipt  of 

Car. 4.0.  -principal  and  intereft,  this  is  a  devaftnvit ;  but  the  contrary  hereof 

Kniveton  is  holdeu  by  three  judges  in  {b)  Cro.  Car.y  for  that  the  executor 

and  Latham,  jj^  ^|^jg  ^^^^  ^^^.^  j-^q  xnoxi  than  what  in  equity  and  confcience  he 

W .  Tones,  ,  ,         .  ^  .     ^  .  ^       '       ,  ,      ^       .      . 

400.  fCa.  ougat  to  do  i  but  _ir  an  mlaiit  executor  gives  luch  a  releale,  it  is 
Temp.         void  J  but  tliis  it  feems  arifes  from  the  privilege  of  infancy. 

Hard  w.  226. 

and  fee  4  Ann.  c.  16.   §13-] 

Off.  of  If  au  executor  takes  an  obligation  in  his  own  name,  for  a  debt 

Ixec  158.  jjjjg  |,y  fimple  contrail  to  the  teftator,  this  fhall  charge  him  as 

n.  Lev.  180.  much  as  if  he  had  received  the   money  ;  for  the  new  fecurity 

Kcil.  5a.  hath  extinguiftied  the  old  right,  and  is  quafi  a  payment  to  him. 
2  Lev.  189.        So,  if  the  executor  fues  a  perfon  by  trover  and  converfion,  in 

Korden  and  .^yj-^j^h  he  has  a  right  to  recover ;  and  afterwards  he  and  the  de- 

S8.  S.  C.  fendant  come  to  an  agreement  that  he  fliall  pay  the  executor  fuch 

adjudged.  a  fum  at  a  future  dav,  and  the  party  falls,  this  is  a  devajlavit; 

'Y"!!-  f74-  and  he  fhall  anfwer  dd  valorem. 

S.  C.  cited, 

and  faid  to  hive  been  afnimed  in  a  writ  of  error  in  the  Houfe  of  Lords,  and  a  cafe  there  cited  by  Lord 
Chancellor,  which  he  fiid  was  adjudged  when  Pcmbci'ton  was  chief  juftice,  where  an  executor  of  an  ob- 
ligee accepted  a  note  drawn  upon  a  goldfmith  for  the  money;  tiie  goldfmitli  accepted  the  bill,  and  be- 
fore payment,  fails  \  the  executor  afterwards  brought  an  action  apon  the  bond,  and  this  matter  being 
given  iu  evicence,  was  adjudged  a  good  ^apncnt. 

Off",  of  So,  If  an  executor  fubmits  the  debts,  or  whatever  he  is  entitled 

Exec.  71.  to  in  right  of  the   teftator,    to   arbitration,   and  the   arbitrators 

^  Uon.  CI  ^''^'srd  him  lefs  than  his  due  ;  this,  being  his  own  voluntary  a6t. 

Vide  tit.  fhall  bind  him,  and  he  fhall  anfwer  for  the  full  value. 

Arbitrament,  &c.  (C).  a  If 
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If  an  executor  neglefts  to  pay  intereft,  and  afterwards  acknow-  2  Lev.  40. 
ledges  a  judgment  for  principal  and  intereft,  this  is  a  devajiavit, 
linlefs  he  fliews  want  of  aflets  to  pay  intereft,  ^c. 

2.  Where  it  will  be  a  Devaflavlt  to  pay  Debts  of  an  inferior  Na- 
ture before  thofe  of  a  fuperior,  and  the  Order  in  which  Debts 
are  to  be  paid. 

The  better  to  confider  the  order  which  the  law  prefcribes  for  Off-  of 
the  payment  of  debts,  and  the  duty  enjoined  executors  and  admi-  ^''""  '2** 
niftrators  in  difcharging  themfelves  of  the  afiets  of  the  deceafed, 
which  they  muft  obfervc  at  their  peril,  it  is  necefTary  to  take  no- 
tice, that  thefe  debts  are  divided  into  three  forts  :   i .  Debts  by 
record.     2.  Debts  by  fpecialty.     3.  Debts  by  fimple  contrail. 

Debts  by  record,  which  are  to  have  the  firft  [a)  precedency,  OfF.  of 

are  again  divided  into  debts  due  to  the  crown,  debts  by  judg-  r/'^^^'r^'iV! 

ments  obtained  in   any  court  of  record,    and  debts  by  recog-  notouhe^' 

nizances,  ftatutes  merchant  or  ftaple.  .  coirea :  fu- 

neral and 
teftamentary  charges  are  in  the  firft  place  to  be  paid.     Off.  of  Exec.  137.     a  Bl.  Comm.  511.3 

Of  thefe  the  highefl;  in  its  nature  is  the  king's  debt,  and  his  ^  Inft.  3a. 
prerogative  to  be  («)  preferred  before  other  creditors  arifes  from  ^^'  °^ 
the  regard  the  law  hath  to  the  publick  good  beyond  any  private  Cro^Eiil!* 
intereft,  793- 

{b)  But  it  is 
faid,  that  if  there  be  a  debt  owing  to  the  king,  equity  will  order  it  to  be  paid  out  of  the  real  eftate,  that 
ether  creditors  may  have  faiisfadion  of  their  debts  out  of  the  perfonal  aflets.     Vern  405, 

Therefore  if  an  executor,  whofe  teftator  was  indebted  by  mat-  OfF.  of 
ter  of  record  to  the  king,  be  fued  by  judgment,  or  any  other  E^ec.  132; 
creditor,  he  may  plead  in  bar,  that  his  teftator  died  fo  much  in-  uponlnobl 
debted  to  the  king,  [b)  fliewing  how  ;  and  that  he  hath  not  aflets  ligation 
above  the  value  of  that  debt ;  and  this  will  be  a  good  plea  :  io,  if  ^gamft  aa 
a  creditor  purfues  his  remedy  by  fuing  out  execution  upon  a  fta-  ^^\^q  pig/j, 
lute  merchant  or  ftaple,   the  executor  upon  fetting  forth  this  ed,  that  the 
matter  will  be  relieved  on  an  audita  querela.  teitator, 

■'  temfjrcmr- 

ihfuaf  was  indebted  to  the  king  for  the  office  of  ftieriffship  ;  and  becaufe  it  was  not  averred,  that  if 
was  ■vcrtim  iS  jufium  deb't'.um  &  inlr.ime Jclutum,  it  was  demurred  in  law,  and  without  argument  (becaufe 
an  injundion  was  ferved  out  of  the  exci,equer)  adjudged  for  the  plaintiff.  Cro.  Jac.  1S2.  Wodell  and 
Hungate.  But  where  in  debt  againft  an  executor,  he  pleaded  that  the  teftator  entered  into  a  bond  in 
fuch  a  penalty  to  y.  S.,  conditioned  to  pay  fo  much  money,  which  was  not  yet  paid,  beyond  which  bs 
had  not  affets ;  and  there  being  a  fpecial  demurrer  to  thiSkplea,  becaufe  the  defendant  did  not  aver  [as  he 
ought)  that  the  bond  was  entered  into  by  the  teftator />/-5  -vero  (^  jt.J}o  dehito,  the  court  hela  the  plea 
good  without  fuch  an  averment  5  for  it  ftiall  be  intended  the  bond  was  given  for  a  juft  debt,  and  the  ob- 
ligation itfelf  ihall  be  fufficient  to  charge  the  executor,  though  the  te;taror  neve;  received  any  money 
thereon.  Carth.  8.  Rake  and  Row  ;  and  -vide  Cro.  Jac.  8.  625.  6  Co.  109.  Le».  132.  bad  wita-. 
out  fuch  averrr.ent  on  fpecial  demurrer*. 

*  The  ufual  of  pleading  no%v,  is  to  aver  the  bond  was  given  for  a  trua  and  juft  debt,  that  it  remaias 
unfatisfied,  and  is  ftill  in  fall  force,  &c. 

But  the  debts  due  to  the  crown,  which  are  to  have  a  pre-  Oft",  ol 
cedency,  muft  be  underftood  of  debts  by  matter  of  record;  and  ^*°<=' ^3>* 
therefore,  fums  of  money  due  to  the  king  upon  wood-fales,  faics 
of  tin,  or  ether  his  'minerals,  for  which  no  fpecialty  is  given, 

are 
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Xe)  But  It    are  not  to  be  preferred  to  the  fubject's  debt  by  matter  of  (a)  fc- 

feems  that       ^ord. 

if  the  king's 

debt,  and  likevvife  that  of  a  fubjedt,  be  both  Inferior  to  debts  of  record,  the  king  fliall  be  preferred. 

fide  tit.  Prerogative. 

Off.  of  So,  of  amercements  in  the  king's  courts  baron,  courts  of  his 

Exec.  133.    Jionours  which  be  not  of  (b)  record  ;  alfo  of  fines  for  copyhold 

(b)  But  as  „  -  1  •    ,      n  •  1  •        1       1  •       5  '■^ 

to  fines  and    eltates,  or  money  lor  which  Itrayswithm  the  kings  manors,  or 
amerce-        Hbertics,  are  fold  ;  thefe  are  not  debts  by  record. 

*v»^r»M:   In 


inents  la 


the  king's  courts  of  record,  there  Is  no  doubt  but  they  are  debts  of  record.     Off.  of  Exec.  1 34-5. 

Off.  of  Alfo,  whatever  accrues  to  the  king  by  an  attainder  or  out- 

Ixec.  133.  lawry,  is  to  be  confidered  as  a  debt  by  fingle  contrail  before 
office  found  ;  for  though  the  debts  due  to  the  perfon  outlawed, 
or  attainted,  were  by  matter  of  record,  and  although  the  out- 
lawry and  attainder  are  upon  record,  yet  the  king's  title  alfo  mud 
appear  on  record,  which  cannot  be  before  office  found. 
Cff.  of  Alfo  it  is  fiiid,  that  tlie   arrearages  of  rent  due  to  the  king, 

licec.  134.     whether  it  be  a  fee-farm  rent,  or  rent   referved  on  a  leafe  for 

years,  are  to  be  confidered  as  a  debt  by  fimple  contra£t. 
Off.  of  Next  to  the  king's  debts  on  record,  are  judgments  {b)  to  be 

Exec.  135.  p„j(j .  fQj.  thefe  in  regard  of  the  folemnity  of  them  are  of  greater 
ftoe.'  Cro'.  (^)  I'^otoriety  than  recognizances  or  fiiatutes  •,  for  though  thefe 
Eitz.  7:^3.  likewife  be  of  record,  yet,  as  they  are  entered  into  by  the  private 
[(f)  Tbat     confent  and   agreement  of  the  parties,    they  are   not  efheemed 

IS, judgment    -  .  .  -       v:  .        '  -    ,    ■'  ,  .     , 

obtained  fccuritics  of  as  high  a  nature  \n  the  eye  ot  tne  raw,  as  judgments, 
againtt,  or  which  are  prefumed  to  be  given  invite^  tliough  voluntarily  ac- 
the  teftftor^-  J^nowledged  by  the  party. 

not  the  executor;  for  to  thefe,  this  priority  doth  not  extend  ;  Off.  of  Exec.  137. ;  nor  will  will  it  pre- 
vail againft  certain  debts  by  particular  ftatutes,  as  the  fprfeilures  for  not  burying  in  woollen,  30  Car.  2.. 
€.3.  ;  money  due  from  the  oveifceis  of  the  poor,  17  Geo.  2-  c.  38.  §  3.  ;  tor  letters  to  the  poft- 
offiee,  9  Ann.  c.  10.   §30,,  &c.]      [d)  An  executor  fhall  difcharge  a  fublequent  judgment  before  a 

prior  ftatute,  becaufe  of  the  notoriety  of  it.     4  Co.  59 But  if  the  ftatute  be  extended,  whether  the 

judgment  creditor  may  enter  on  the  conufee,  ^.  &  inde  2  And.  i  57.  Cro.  Eliz.  734.  822.  It  Is  faid 
to  have  been  decreed  at  the  Rolh,  that  mortgages  were  to  be  paid  in  tiie  firlt  place,  and  then  judgments, 
and  then  recognizances ;  but  that  upon  appeal  to  the  Houfe  of  Lords  it  was  adjudged,  that  mortgages 
were  not  to  be  preferred  to  other  real  incumbrances  ;  but  that  mortgages,  judgments,  ftatutes,  and  recog- 
jiizances  fhould  take  place  according  to  their  priority,  and  as  they  ftood  in  order  of  time.  2  Vern.  524. 
But  for  this,  and  the  order  in  wliich  debts  muft  be  paid  in  equity,  and  the  difference  between  le^al  and 
equitable  affets,  vide hhr,  Eq.  141.,  &c,  235-,  &c, 

Cro.  Zliz.  Therefore  if  a  fcire  facias  be  brought  againft  an  executor  on  a 
575-  iudsment  entered  into  by  his  teftator,  he  cannot  plead  plene  ad' 

Ordwayand    ■'.S'^         .        --  .,        ■'        ,.  ,  .,  ^  iTi-, 

Godfrey,  mintjtravit ;   tor  a  judgment  bemg  to  be  paid  next  to  the  kings 

Alien,  48.  debt,  the  executor  ought  to  (hew  that  he  laid  out  the  affets  in 

Aloor,  858.  difcharging  the  king's  debt,  or  in  fatisfying  fome  other  judg- 

Dub.    '  ment ;  otherwife  it  might  be,  that  he  adminiftered  the  affets  in 

Raym.  230.  difcharging  ftatutes,  recognizances,  or  debts  on  fpecialty  j  which 

^t*  D^b''  ^^  could  not  do  before  a  debt  on  a  judgment. 

but  Comb.  298.     Ld.  Raym.3.     Salk.  296.  pi.  5.      4  Mod.  296.     Sill.  S.  C.  and  S.  P.  2nd  there 

held,  that  fuch  a  plea  is  go«d  on  a  general,  though  not  on  a  fpecial  demurrer. And  by  the  Off  of 

Exec.  137.  it  is  laid,  that  an  executor  may,  to  fuch  3.Jche  fadat,  plead  generally,  tliat  he  hath  fully 
adminiftered,  without  ftiev.-jr.g  that  he  did  adminifter  in  payment  of  debts  of  as  high  a  nature  J  but  yet 
th»t  wuft  be  proved  upoa  the  evidence,  elfc  the  trial  will  ^1  out  againft  ibe  executor. 

But 


(2Brecutot^  antJ  0rimfnii!rator^»  8i 

But   if  the  judgment  be  fatlsfied,   and  only  kept  on  foot  to  Off.  of 
(a)  wrong  other  creditors;  or  if  there  be  any  defe;izance  of  the  Exec.  136. 
judgment  yet  in  force,  the  judgment  will  not  avail  to  keep  off  pkadingthat 
other  creditors  from  their  debts.  a  judgment 

is  kept  on 
-foot   by   fraud   and  co'/in,  -vid,:  8  Co.  132.     9  Co.  Tc3.     Cro.  Jac.  35.  102.  726.     Roll.  Abr.  802. 
Jon.  91.    Vaugh.  103,  104.    8^111.330.    2Saund.4.S.    2Keb.53i.     Mod.  33.    l.ev.281.  Sid. 333. 
Salk.  298.  pi.  10.     4  Mod.  63.  2  M^d.  36.     See  Ld.  Rajm.  2S3.    Caith.  42.9.    12  Mod.  153.  229. 
Comb.  444.  449.' 

It  has  been  holden,  and  feems  now  agreed,  that  a  decree  in  a  Vern.  14J. 
court  of  equity  is  equal  {b)  to  a  judgment  at  law  ;  and  that  the  3  Lev.  355. 
filing  of  a  bill  in  equity  is  of  equal  force  to  the  filing  of  an  i^"r'piJ' 
original  at  law,  to  prevent  the  alienation  of  aflets  ;  and  therefore  Ch.  179. 
where  an  executor,  though  without  notice  of  a  decree,  paid  a  ^'^■ 
debt  due  by  fpecialty,  he  was  decreed  to  pay  it  over  again  out  of  cal^Temp. 
his  own  pocket.  Taib.  217. 

2Atk.385.] 
Though  the  contrary  is  holden,  Rcll.  Abr.  377.,  Stil.  38.  [(i)  That  is,  in  tiie  courfe  of  admimf- 
'tration  of  afleCs,  but  not  fo  as  to  aftefl  the  lands  of  the  debtor,  i  Vez.  496.  2  P.  Wir.s.  621.  How- 
ever, there  have  been  cafes,  where  evea  decrees  have  been  holden  to  Liind  lands,  and  where  decrees  ate  to 
hold  and  enjoy  ovsr.     Ca.  temp.  Talb.  222.  j 

As  to  ftatuces  and  recognizances,  they  are  of  an  equal  degree.  Off.  of 
and  to  be  paid  nexc  to  judgments;  and  therefore  the  executor,  5,^^=' ^3''' 
where  there  are  feveral  conuzees,  may  prefer  a  fubfequent  ftatute  RoU.'Abr. 
to  a  prior:  for  each  ftatute  equally  afFe£ls  the  perfonal  eftate,  92^. 
though  as  to  lands  the  firil  Ihall  have  precedence.   <,     t,     -     ,•     -^   .Ei''^s«"' 70» 

1    "  *^  oO.  Bat  ior  tnii 'Vide  Ut,  i:,XiCiit:on, 

But  if  the  teftator  had  entered  into  a  llatute  for  performance  5C0.2S. 
of  (c)  covenants,  and  none  of  them  were  broken,  in  an  aiSlion  of  Harnfon's 
debt  againft  the  executor  on  a  fpecialty,  he  cannot  plead  tliis  fla-  /vbr.  c2-. 
tutc ;  for  perhaps  the  covenants  may  never  be  broken,  and  it  Cro.  Jac.  8. 
would  be  unreafonable  to  allow  the  executor  to  ward  off  a  juft  ^^°  ^^'' 
debt  upon  a  contingency  that  may  never  happen.  ^c]  Or  f)r 

payment  of  money  when  an  infant  fliall  come  of  cge.      5  Co.  2S.   £?  'v:Je  Roll.  Abr.  9^5-6. 

Debts  by  fpecialty,  as  thofe  by  bonds,  <s'c.,  fealed  by  the  tef-  Off.  of 
tator,  are  next  to  be  paid.  ^^^^-  ^4^- 

Alfo  it  has  been  adjudged,  that,  if  an  aclion  be  brought  againfl  Cro,  Eiiz. 
an  executor  on  a  funple  contrail  of  his  teflator's,  he  may  plead,   3i5- 
that  his  teflator  entered  into  a  bond  payable  at  a  future  day,  and  s.  p. '  cro. 
this  will  be  a  good  bar  (J).  Car.  362. 

[(^)  But  this  will  cover  affets  no  farther  than  the  amount  of  the  fum  payable  by  the  condition.  *  Ca. 
temp.  Hardw.  228.] 

[The  grantor's  covenant  in  a  marriage-fettlement  for  him  and  Parker  v. 
his  heirs,  that  the  premifes  were  free  from  incumbrances,  Ihall  y^^^J"^ 
rank  equally  with  debts  on  bond.  tit.  Exe::it}rs,  (C^a.)  pi-  3*9. 

If  tv/o  men  are  partners  in  trade,  and  one  of  them  gives  a  Croft  v. 
bond  to  leave  his  wife  1000/.,  and  dies;  and  the  other  partner  ^^'^'  3^^-^ 
adminifters ;  if  the  wife  woulcl  be  paid  out  of  the  feparate  eftate 
of  the  hufband,  on  there  being  effects,  flie  fhall  have  a  prefer- 
ence before  other  creditors  ;  but  if  there  is  no  feparate  e.Hiate,  and 

Vol.  III.  G  the 


^2  (^rccuter;^  anD  3Dmini0i'atot:jE^» 

tlic  wife  would  have  fatisfadion  out  of  the  partnerfliip  effecls, 

then  all  the  partnerfliip  debts  mud  be  firft  paid.] 

off.  of  AHb  rent  arrear,  and  unpaid  by  tlie  teftator,  is  equal  to  a  debt 

KoirAbr.*    ^y  fpccialty;  for  this   favouring  of  the  re^hy,  and  maintained 

527.  from  receiving  the  profits  of  the  land,  the  executor  can  no  more 

wage  his  law  againft  fuch  a  debt,  than  he  can  againil  a  debt  by  fpe- 

cialty.     F.t-go  it  is  more  than  a  mere  perfonalty. 

3  lev.  267.       So,  where  debt  was  brought  againft  an   executor  for  rent  re- 

Newportand  fgryt^^  qj^  jj  parol  jcafe,  after  the  leafe  was  determined,  and  the 

Godfrey.  1        1     1     i  ■•  n  ,   •  1  i-         •  1 

4.  Mod.  44.  executor  pleaded  that  tne  teitator  entered  mto  an  obligation,   and 

zVent.  1^4.  that  he  had  not  afl'ets  ultra  5/.,  which  were  not  fuificient  to  dif- 

\id'^d^'^  charge  this  obligation;  on  demurrer  it  was  refolved,  that  this 

Conib,  iS",  rent,  though  referved  on  a  parol  leafe,  was  yet  equal  to  an  obli- 

Ver.  4C0.  gation  ;  and  that  the  contract  ftill  remained  in  the  realty,  though 

ilku  V.  ^j^^  term  was  determined,  and  no  diftrefs  now. 

Ga^e  V.  Aiflon,  Com.  Rep.  67.     Stonehoufe  v.  lUbrd,  id,  145.   S.  P.] 

Cro. 'Eiiz.  Alfo,  by  the  cuflom  o^  Lotidotiy  if  a  citizen  o^  Lofidon  dies  in- 

^^-  debted    by   finiple   contrail:,    fuch   debt  is    equal   to   a   debt  by 

Roll!  /ibr.  fpecialty,  and  ihall  bind  the  plaintiff",  though  a  ilraiiger,  and  no 

557-  citizen*. 

^  Sidq-u.  If 

the  executor  will  not  be  jullified  in  paying  tlie  debt  on  f^cciilty,  and  it"  he  }ins  not  a  ri^ht  to  plead  tlic 

fjjecialty,  d-c. 

t)QQ  83.  Debts  by  fimple  c  ntra£l  are  poftponed  to  all  [a)  others,  being 

r  ^;."' .  debts  of  an  inferior  nature  ;  yet  an  executor  is  bound,  as  far  as 

Ron.  Abr*  ^^  ^'^^  afTets,  to  pay  them,   as  much  as  any  other  debt;  and 

921.  therefore  a  fimple  contrail  creditor  need  not  allege,  that  the  exe- 

/*^"^^?'j  cutor  had  aifets  to  fatisfy   debts  of  a  fuperior  nature,  and  his 

thac  debts  '  ^'^o ;  but  if  the  truth  be,  that  the  executor  has  only  aflets  fufli- 

due  for  ler-  cicnt  to  fatisfy  fuch  fuperior  debts,  he  m.ull  plead  it. 

v?.nts  wages, 

«n  the  ttatuta  of  labourers,  (hall  be  paid  before  debts  by  fimple  contraft.     Roll.  Abr.  927.— ——If  a 

roan  recovers  a  judgment,  or  ha~  a  lentencc  in  fiance  for  money  cue  to  him,  the  debt  mud  be  confi- 

dered  here  only  as  .»  debt  due  on  limple   contr.idl.     2  Vein.  540.      Walker  v.  Whitter,  DouljL  1 — 

Alfa  in  eqv.ity  it  hath  been  ruied,  thut  a  voluntary  boud  ihall  not,  in  a  courfe  of  adminilliation,  take 
place  of  real  d^bts,  though  by  Ijmpie  contiadtj  but  Ihail,  noL.xithlVanding,  l;>c  paid  befoie  legacies. 
Abr.  Eq.  143-4-     3  P«  Wms.  223.     Com.  Rep.  255. 

Kcii.v.  51.  Bv'.t  though  the  law  requires,  that  debts  fhould  be  paid  accord- 
Tiovv.  279.  -jjg  jQ  their  fuperiority  ;  as  herein  fct  forth  ;  yet  may  an  exe- 
Harmaii^v.''  cutor  pay  z  debt  on  a  fimple  contrad  before  [b)  a  fpecialty,  if  he 
Har.nan,  has  no  [c)  ncjtice  of  fuch  fpecialty;  for  otherwifc,  it  might  be 
2Show.4.92.  -jj  ^^Q  power  of  the  obligee  to  ruin  the  executor  by  keeping  his 
3Mo"'ii5.  '^"'•^^  '"  ^'■'S  pocket  until  he  had  paid  away  all  the  aflets  in  dif- 
s.c.  charging  fimple  contract  debts. 

Xdjsccumbs 

w.tifi:.  Comb. -^^  not  licfrniincd.  3  Lev.  113-4.  Vaugh.  94.  fin  the  cafe  of  Harman  v.  Har- 
man,  as  reported  in  Shower,  and  3  Mod.,  the  court  ajrccd,  that  a  judgment  upon  a  iimple  contraft 
uebt  may  be  pleaded  in  bar  to  an  adtion  of  debt  upon  bonj,  and  iha:  it  is  no  de-vajiii-v\t  in  an  executor  t» 
pay  a  debt  upon  fuch  3  contradt  before  a  bond  debt  of  which  he  had  no  notice;  and  ihey  relied  on  the 
cafes  of  Edgccumhe  v.  Dee,  awA  Brooking  v.  Jennings,  i  Mod.  174.,  but  it  was  adjourned  ;  and  after- 
wards, according  to  Comberbach,  judgtnent  vvas  [rivi.-n  for  the  plaintiff.  But  from  a  later  cafe  of  Davis 
V.  Monkhovil'e,  Fitz^.  76.,  BuUi  zV- f .  )73.,  it  Jtcm')  to  be  fettled,  thatan  exscutur  may  pliid  ajiij"^- 


'i-.frj't  icovered  on  a  fimple  contraifl  to  an  adtlon  of  debt  on  bond,  unlefs  he  ha5  notice  of  fuch  bond,  and 
that  for  the  reafon  given  in  the  text.  But  where  an  executor  to  an  aclion  of  debt  upon  bond  pleaded  a 
judgment  conf^Jpti  on  the  prec^di.-.g  day  in  a  fimple  contiadl  debt,  the  plea  was  difallowed,  becaufe  it  did 
not  aver  that  it  was  without  notice  of  the  plaltitift  s  demand^  {^jt  in  fuch  cafe  only  is  an  executor  ex- 
cufed  in  confcHing  a  judgment.  Sawyer  v.  Mercer,  i  Term.  Rep.  6co.]  [b)  But  where  to  a/if/v 
facias  Jgainlt  executor?,  upon  AjudgrKent  againft  their  tcltator  in  debt,  th;v  pleaded,  thur  bef)-e  ihty 
h.id  any  conufance  of  this  judgrnent,  they  had  fully  adminiii^ered  a'l  their  teitacor's  goods,  in  paying 
debts  upon  ob.igations  ;  upon  demurrer  it  was  adjudged  a  bad  plea,  for  they  at  their  peril  ou^ht  to  talre 
conufance  of  debt?  upon  record  ;  and  ought  firft  of  all  (unlefs  for  debts  due  to  the  crown)  to  fatiofy 
them  ;  and  although  the  recovery  was  in  another  county  than  where  the  teftator  and  executors  inha- 
bited, it  is  not  material.  Cro.  Eliz.  793.  Littleton  and  Hibbins,  £f  -vide  3  Mod.  115.  Abr.  236. 
(c)  It  is  fjid,  the  notice  muft  be  by  adlion,  i  Mod.  174.,  [or  bill  ill  equity,  a  Vern.  37.  88.  3  P. 
Wins.  402.  note.    2  Bl.  Comm.  512.   but  ^k.] 

Alfo,  [a)  where  there  are  feveral  creditors  in  an  equal  degree,  [a]  For  this 

the  executor  may  prefer  which  he  pleafes  ;  and  {b)  may,  when  "^"^^  ^^-  ^^ 

a  creditor  himfelf,  retain  alTets  againft  thofe  who  are  in  an  equal  Dy«-'  zt^' 

degree  with  himfelf.  Roll.  Abr. 

926.  Sid. 2T, 
[As  this  power  may  be  an  inlet  to  f  aud,  the  Chancery  Vv-ill  fometinries  Interpofe.  10  Mod.  aq6.  1 
(i)  For  this  i'/(if  Roll.  Abr.  921-3.  Hob.  12^.250.  Godb.217.  Cro.  Eliz.  i  i  5.  130.  Leon.iii. 
Mo:r,  260.  Dyer,  2.  Keilw.  63.  Ai,d,  24.  Mod.  20S.  2  Show.  403.  pi.  375.  3  Danv.  386. 
pi.  17.     Skin.  214.  pi.  7. 

[If  a  man  has  covenanted  with  B.  and  C.  to  leave  by  his  will,  piumer  v. 
or  that  his  executors  within  fix  months  after  his  death  fliall  pay  Marchant, 
700/.  to  them,  in  trufl  to  pay  the  interefl  to  his  wife  for  life,  ^  ^"'^'^* 
then  to  be  divided  among  his  children,  and  in  default  of  childi'en, 
as  he  fliall  appoint;  and  binds  himfelf,  his  heirs,  ^'c.  in  a  penalty 
for  performance,  and  dies  without  ifliie,  and  inteftate  ;  if  B.  ad- 
miniilers,  he  may  retain  aflets  againfl  a  bond  creditor  who  fues 
him  before  the  fix  months  are  elapfed. 

But  with  refpe£t  to  debts  in  equal  degree,  if  a  fait  hath  been  aCh.Ca. 
commenced  for  any  one,  fuch  debt  fhall  be  firil  paid  ;  for  after  a  ^°\- 
fuit  begun,  an  executor  (it  hath  been  holden)  may  not  excufe  ^    ^'"'  *' 
himfelf  by  any   voluntary  payments.     Yet,   it  is  faid,   that  the  Br.Execu- 
c.TCcutor,  before  notice  of  fucJi  fuit,  may  pay  any  other  creditor  ^^f^*  P'-  45- 
in  equal  degree,  and  then  plead  that  he  hath  fully  adminiftered  ^^^^-  ^^  ' 
before  iiotice. 

And   it  was  holden  by  Lord  Cowper,  that  pending  a  bill  In  Mafon  v. 
equity  (c)  againft  an  executor,  or  after  a  decree  quod  computet^  Williams, 
an  executor  may  pay  any  other  debt  of  an  higher  nature,  or  of  as  ^/)^See^°e' 
high  a  nature,  if  there  be  legal  aflcts  j  but  If  he  hath  only  equi-  cjfeof  Dor- 
tnble  afleis,  then  the  court  of  Chancery  will  not  Indemnify  him,  '^°"  "■  '^"^ 
and  fuffer  him  to  prejudice  and  difappoint  the  firft  fuitor.     But  "  p.  wm's. 
he  cannot  do  fo,  his  lordftiip  added,  after  a  final  decree.  401,  n. 

where  a  vo- 
luntary payment  made  by  an  executor  of  a  debt  in  equal  degree,  pending  a  fuit  in  equity,  was  allowed.— 
See  too  the  cafe  of  Waring  v.  Dangers,  i  I'.  Wn-.s.  2r  c.,  wiiere,  ^fter  an  aClion  at  iaw  brought  by  one 
Creditof,  an  executor  «onfeifed  judgments  to  other  creditors,  and  equity  would  not  interpofe. 

Where  a  creditor  fues  an  executor  at  law  and  in  equity  at  the  RarJcer  v. 
fame  time  for  the  fame  demand,  equity  will  not  compel  him  to  Dumeres, 
make  his  election  in  which  of  the  courts  he  will  proceed,  in  cafe  ch."ca.277. 
the  executor  Is  attempting  to  prefer  other  icrediiors  before  him, 
by  confefTmg  judgments  to  them;  but  will  merely  reftrain  him 
from  taking  out  execution  upon  the  judgment  without  leave  of 
the  court. 

G  2  Where 


§4  (SrecutotiSf  anD  aDmlnifttatoi% 

For  the  df-        Where  there  are  only  equitable  aflets,  the  court  of  Chancery 
tinttionbe-    ^.m|  j^i^-e<^  the  application  of  them  according  to  that  courfe  which 
aiid  (.-quru-    i'^  moft  iuft,  namely,  to  pay  every  creditor  his  {hare  in  propor- 
bieafleti,      tion.     So,  where  the  afl'et>->  are  partly /e^«/  and  partly  equitable^ 
■v^dejup.:  H.  aifjiough  the  court  cannot  take  away  the  legal  preference  on  legal 
■I'aib.  220.    afi^its,  yet  where  one  creditor  hath  been  partly  paid  out  of  fuch 
iVern.  ^35.  legal  aflcts,  when  fatisfaftion  comes  to  be  made  out  of  equitable 
aflets  it  will  pollpone  him  till  there  is  an  equality,  in  fatisfadlion 
to   all  the  other   creditors  out  of  the  equitable  aflets,    propor- 
tionable to  fo  much  as  the  legal  creditor  hath  been  fatished  out 
of  the  legal  aflets.] 

3.  Of  paying  Legacies  before  Debts,  and  therein  of  the  Exe* 
cutor's  Aflent  to  a  Legacy. 

Off.  of  Legacies  are  properly  recoverable  in  the  fpiritual  court,  yet 

Exec.  i6.      f.^\  if  j^j^  executor  pays  legacies  before  debts,  though  by  fimple 

Keilw.  12S.    ^    '  ^       .     .  7         /7       • .  •      1  • 

Dyer,  254.     contraCt,  It  IS  a  devajtavit  m  him. 

[But  where  lands  are  dcvifed  for  payment  of  debts  and  legacies,  and  the  debts  are  fuch  as  land  is  not 
y\i.\>\c  to  fatisfy,  as  debts  by  fimple  contrail ;  there,  it  is  faid,  the  debts  /hall  have  no  preference  of  the 
legacies;  but  if  there  be  not  fufficient  to  pay  all,  they  Aail  be  paid  in  propoi  tion.  7,  Freem.  270,  So, 
if  a  man  bind  hinifelf  in  an  obligation  to  perform  a  certain  thing,  and  devife  divers  legacies,  and  die, 
leaving  only  fufficient  to  fa^isfy  the  obligation  if  this  rtiould  come  to  be  fjrfeited  ;  yet  this  obligation 
fhall  not  be  any  bar  of  tlie  legacies,  beeaufe  it  is  uncertain  whether  it  will  ever  be  forfeited  :  but  the 
executor  fliaU  mike  a  conditional  delivery  of  the  legacy,  (to  wit,)  that  if  the  obligation  fliould  be  reco- 
•veied  agii.Tft  him,  the  legatee  ihall  re-deliver  the  ie-ncy.  I  Roll.  Abr.  92S.]  {a)  And  therefore  if 
the  fpiritual  court  go  about  to  compel  an  executor  to  pay  a  legacy  without  fecuiity  to  refund,  a  prohibi- 
tion /hall  go.     Vern.  93. 

God/ph.  And  as  the  law  makes  It  a  devajiavii  in  the  executor  to  pay 

i4«,  149-     le;;acyes  before  debts  j  fo  it  prohibits  the  legatee  from  meddling 
Ixe'c.°2-.      '^^'-^^'^  the  legacy  without  the  aflent  of  the  executor ;  and  therefore 
it  hath  been  holden,  that  if  a  legatee  takes  pofl^eflTion  of  the  thing 
devifed,  without  the  aflent  of  the  executor,  that  he  may  have  an 
action  cf  trefpafs  againft  him. 
Off.  of  But  as  it  is  the  will  of  the  teftator  which  gives  the  Intereft  to 

Exes.  29.  j],g  legatee  ;  fo  this  matter  of  afl'ent  feems  only  a  perfeding  a£l 
^^wopi.  ^^^  ^^^^^  fecurity  cf  the  executor;  and  therefore  the  law  does  not 
riow.  525.  require  any  exatl  form  in  which  it  is  to  be  made.  Hence  any 
expreflion  or  a£l  done  by  the  executor,  which  lliews  his  concur- 
rence to  the  thing  devifed,  will  amount  to  an  aflent. 
4  Co.  43.  If  A.  devifes  a  term  to  B.  for  life,  remainder  to  C.,'  and  the 

3  Co.  56.      executor  aflcnts  to  tlie  devife  to  B.,  this  will  amount  to  an  aflTenfe 

to  the  devife  over  to  C,  and  veil  the  intereft  in  him  accordingly. 
TO  Co.  47.         If  one  is  lumfdf  both  executor  and  devifee,  and  he  enters 
Plow.  520.    generally  without  claim  or  demonftration  of  cleclion,  he  fliall 
-6-.  '^Cro.    have  the  thing  devifed  as  executor,  which  is  his  firfl  and  general 
iiiz.  2-3.     authority. 
2  Co.  37.  b. 

Lev.  25,  So,  where  a  man  poflefl^ed  of  a  long  term  devifed  to  his  wife 

-Carret  and^    fp^  \\f-.^  remainder  to  truftees  for  his  fon's  life,  tffc.j  and  made 

Kd)!']J.'^'"  liis  wife  executrix;  it  was  holden,  that  the  wife  took  the  term 

wholly  as  executrix  in  tlie  firft  place,  till  Ihe  agreed  to  the  de- 

4  vife  t 
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vife  ;  but  it  being  proved  that  fhe  faid  fhe  would  take  the  term 
according  to  the  will,  it  was  holden  by  the  court  to  be  a  lulti- 
<;ient  aflent. 

So,  where  in  a  like  cafe,  the  wife  faid,  that  the  fon  was  to  have  Lev.  25, 
the  eftate  after  her;  this  was  refolved  to  be  a  fuincient  afTcnt. 

Hence  it  hath  been  holden,  that  if  a  fpecifick  legacy  be  de-  Hill.  sAnn. 
vifed,  as  three  gowns,  ^f.,  and  the  legatee  take  money  in  fatif-  ^^|"^'^«' ^nd 
fa£lion  of  them,  that   this  amounts,    ly?,    to   a   conient  of  the 
executor  to  the  legacy  or  devife  of  them  j  and  then  it  is  a  fale  of 
them  by  the  legatee  or  devifee  to  the  executor  for  the  money  eo 
injlanti. 

See  further  X\\.,Lev^acies,  (L.) 

4.  What  fhall  be  allowed  on  Account  of  Funeral  Expences. 

An  executor  may  lay  out  fo  much  of  the  teftator's  aflets  as  are  37  h.  6. 30. 
neceffary  for  defraying  his  funeral  expences,  before  he  has  paid  ^"p-  ^'"■' 
any  of  his  debts  or  legacies.  ^"^" 

And  herein  the  executor  is  to  be  careful  that  the  expences  be  oft",  of 
moderate,  and  not  exceeding  the  {a)  degree  and  circumllances  of  ^^'^'^•^  '29- 
the  deceafed  ;  otherwife  he  may  be  guilty  of  a  devajlavit.  \^ini^'xn. 

130.  Comb.  342.  (a)  Where  the  court  of  Chancery  allowed  600/.  as  a  reafonable  fum,  in  defraying 
the  expences  of  a  man  of  great  eftate  anj  reputadon  in  his  country,  and  biing  buried  there  ;  but  if  he 
had  been  buried  elfewhere,  it  feems  his  funeral  might  have  been  more  private,  and  the  court  woald  njt 
have'aJiowed  fomuch.     Preced.  Clun.  27. 

And,  in  flri£tnefs,  it  is  faid,  that  no  funeral  expences  are  al-  i  Saik.  zqS. 
lowable  againft  a  creditor,  except  for  the  coffin,  ringing  of  the  bell,  [^"  Comb. 
parfon,  clerk,  and  bearers'  fees,  but  not  for  pall  or  ornaments.  ^„.V  is "e- 

prefented  to  fay,  that  10 /•  is  enough  to  be  allovued  for  the  funeral  of  Qm  iji  debt.  And  where  a  man 
dies  infoivent,  no  more  than  40 1.  ihall  be  allowed.     3  Atk-  249*  j 

[(L  2.)  Where  the  Perfonal  Eftate  fhall  be  firft 
applied  in  Difcharge  of  Debts,  &c.  And  herein 
of  marfhalling  the  Aflets. 

'TpHE  general  rule  is,  that  the  perfonal  eftate  of  a  teftator  fliall  i  Cox's  p. 
■■■     in  all  cafes  be  primarily  applied  in  the  difcharge  of  his  per-  ^J"?^"  ^9^« 
fonal  debt,  *(or  general  legacy,)  unlefs  he  by  exprefs  words  or  v.  Fop™ 
manifeji  intention  exempt  it  [b).  3  P.  Wms. 

324. 

French  v.  Chichefter,  T  Br.  P.  C.  192,  Fereyes  v.  Robertfon,  Bunb.  302.  Walker  v.  Jackfon, 
%  Atk.  624.  Bridgeman  v.  Dove,  3  Atk.  201.  Earl  of  Inchiquin  v.  French,  Ambl.  33.  and 
J  Wilf.  82.  Samwell  v.  Wake,  1  Br.  Ch.  Rep.  144.  Duke  of  Ancafter  v.  Mayer,  id.  454. 
(h)  That  it  may  be  fo  exempted,  fee  Bampfield  v.  Wyndham,  Pr.  Ch.  101.  Wainwiight  v.  Bena- 
lows,  2  Vern.  718.  and  Ambl.  581.  Stapieton  v.  Colville,  Ca.  temp.  Taib.  202.  Walker  v.  Jackfon, 
a  Atk.  624.  Anderton  v.  Cooke,  and  Kynafton  v.  Kynafton,  cited  in  1  Br.  Ch.  Rep.  456-7.  Holi- 
day V.  Bov/man,  cited  in  i  Br.  Ch.  Rep.  145.    Webb  v.  Jones,  2  Br.  Ch.  Rep.  60. 

So  it  fhall  be,  although  fuch  perfonal  debt  be  alfo  fecured  by  Cope  v. 
mortsage  ;  and  this,  whether  there  be  a  bond,  or  covenant  for  ^°p^' 

o   o     '  -^  '  zSaik.44o, 

payment,  or  not,  Howei  v. 

f  rice,  J  P.  Wms.  291.     PockJey  v.PocWey,  i  Vern.  36.     King  v.  King,  3  P.  Wms.  360.     GsId  n 

G  3  V.  Hancockv 
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V.  Hancock,  iAtk.  4.36.  Robinfon  v.  Gee,  i  Ves.  251,  Eail  of  Belvidcre  v.  Rochtort,  61>r.  P.  C. 
510.     Philips  V.  Philips,  a  Br.  Ch.  Rep.  273. 

(rf)  Bartho-  So,  lands  fubje£l  to,  or  devlfed  for  payment  of  debts,  fliall  be 
lomewv.  liable  to  difchargc  Inch  mortgaged  lands  either  defcended  or  de- 
I  Atk.  4S7.  vifed  j  {a)  even  though  the  mortgaged  lands  be  devifcd  exprefsiy 
Maichio-     Jubjeci  to  the  incuiiibrarice  ^b). 

nefs  of 

Tvvccdale  v.  Eatl  of  Coventry,  i  Br.  Ch.  Rep.  z.)c.     {I)  Serle  v.  St.  E!oy,  2  P.  Wms,  3S6. 

Gallon  V.  So,  lands  defcended  fliall  exonerate  mortgaged  lands  devifed. 

Hancock,  2  Atk.  424. 

Carter  v.  So,  unincumhered  lauds  and  mortgaged  lands  both  being  fpeci- 

foT^'^p"  ^'^^^^y  devifed,  (but  exprefsiy  "  after  payment  of  all  debts/')  fliall 
Wms,  50*5.    contribute  in  difcharge  of  the  mortgage. 

and  2  Br.  P.  C.  i. 

(<r)  Coun-  But  iu  all  thefc  cafes,  tlie  debt  being  coiifidered  as  the  perfonnl 

teisofCo-  Jebt  of  tJie   tellator  himfelf,    the   charge  on   the  real  eilate  is 

laVof^Co-  nicrely  collateral.     The  rule  therefore  is   otherwife,  where  the 

ventry,  2  P.  charge  is  on  the  real  eflate  principally,  although  there  be  a  col- 

Wms.  222.  lateral  perfonal  fecurity  [c)  •,  or  M-here  the  debt  (although  perfonal 

Freeman  '  ii"*  its  creation)  v»'as  contradled  originally  by  another  [d). 

Id.  437.  Wilfon  V.  Earl  of  Darlington,  2  Cox's  P.  Wms.  664.  note.  Ward  v.  Lord  Dudley,  2  Br. 
Ch.  Rep.  316.  {d\  Cope  V.  Cope,  2  Salk.  449.  Bagot  v.  Oughton,  i  P.  Wms.  347.  Leman  v. 
Kewnham,  i  Vez.  51.  Robinfon  v.  Gee,  \d.  251.  Parfons  v.  Fieemaii,  Ambl.  115.  Lacam  v.  Mer- 
lins, I  Vcz.  312.  Perkyns  v.  Baynham.  2  Cox's  P.  Wms.  664.  note.  Shafto  v.  Shafto,  ibid.  Bailett 
V.  Percival,  'ihid.  Lavvfon  v.  Hudfon,  i  Br.  Ch.  Rep.  5S.  Earl  of  Tankerville  v.  Fawcect,  2  Br.  Ch. 
Rep,  57.     Tweddell  V,  TweddelJ,  \d.  loi.  152.     Bilhnghurft  v.  Walker,  ;</.  604. 

Lanoy  v.  It  is  a  tule  in  equity,  that  where  one  claimant  has  more  than 

^"/!'/°^  one  fund  to  refort  to,  and  another  claimant  only  one,  the  firfl; 
■2.  Atk.  446.  claimant  fliall  refort  to  that  fund,  on  which  the  fecond  has 
Lacam  v.  no  lien.  If  therefore  a  fpecialty  creditor,  whofe  debt  is  a  lien 
J^arun.,  ^  ^^^  j}^g  j-gjjj  aflgtg^  rcceive  fatisfadtion  out  of  the  perfonal  .iflets,  a 
Moigv'.  ~"  Ample  contracfl  creditor  fliall  fland  in  the  place  of  the  fpecialty 
Hodges,  creditor  againft  the  real  afTets,  fo  far  as  the  latter  fliall  have  ex-» 
?^a'"^'  ^^^'^ft^f^  ^^  perfonal  aflcts  in  payment  of  his  debt;  and  legatees 
zCh.Ca-V  C/)  Ihall  have  the  fame  equity  as  againft  afTets  defcended. 

Ssagittaiy  v.  Hyde,  i  Vern,  455.  Neavc  v.  .Alderton,  i  Eq.  Ca.  Abr.  144.  Wilfon  v.  Ficluing,  2  Vern. 
753.  Galton  V.  Hancock,  2  Atk.  436.  (/)  Culpepper  v.  Arton,  2  Cli.  Ca.  117.  Bowdman  v.  Reeve, 
Pre.  Ch.  578.  Tipping  V.  Tipping,  I  F.  Wms,  730.  Lucy  v.  Gardiner,  Bunb.  137.  Lutkins  v. 
Leigh,  Ca.  temp.  Talb.  54. 

Hadewood,  So,  whcrc  lands  are  fubje^led  to  the  payment  of  all  debts,  a 
Vp^^^Vms.  '"^g^^^^  ^^^'1  fland  in  the  place  of  a  fimple  contrail  creditor,  who 
y_l.        '    has  been  fatisfied  out  of  perfonal  aflets. 

Hyde  V.  So,  where  legacies  by  M-ill  are  charged  on  the  real  eflate,  but 

^lp%l^^'  "°^  '^^  legacies  by  codicil,  the  former  fliall  refort  to  the  real 
iv^^uieisv.     alTets  upon  a  deficiency  of  the  perfonal  afTets  to  pay  the  whole, 

lUailsrs,   I  P.  Wms.  422.     Bligh  v.  Earl  of  Darnley,  2  P.  Wms.  620. 

Clifton  v.^         But  from  the  principles  of  thefe  rules  it  is  clear  that  they  can- 

wv^'.  6-8*.    "°^  ^^  applied  in  aid  of  one  claimant  fo  as  to  defeat  the  claim  of 

Hadewood     another,'  and  therefore  a  pecuniary  legatee  fliall  not  fland  in  the 

v.Popc,  place  of  z/pecialty  creditor,  as  againft  land  devifed,  (though  he 
3  P.  Wms.  .  ■  n    15 
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iliall  as  againfl  land  defcended) :  but  fuch  legatee  (a)  {hall  ftand  524.  Scott 
in  the  place  of  a  mortgagee  who  has  exhaufled  the  perfonal  afTets,  '•  ^""» 
to  be  fatisfied  out  of  tlie  mortgaged  premifes,  though  fpecilically  (^?Lu?kms 
devlfed  ;  for  the  application  (h)  of  the  perfonal  afTets,  in  cafe  of  v.  Leigh, 
the  real  eftate  mortgaged,  does  not  take  place  to  the  defeating  of  ''•*•  ''"^p* 

="y  legacy.  JoLrrv. 

Lord  Leigh,  Ambl.  171,       (/^)  Oneat  t.  Mead,  i  P.  Wms.  693.     Tipping  ▼.  Tipping,  i;,',  730.    Davis 
V.  Gardiniir,  2  P,  Wms.  190.     Rider  v.  Wager,  «/.  335. 

But  none  of  the  rules  deducible  from  thefe  cafes  fubjefl  any  2  Atk.  43?. 
fund  to  a  claim  to  which  it  was  not  before  fubjecl,  but  only  take  i"^*z.  312. 
care  that  the  eleBion  of  one  claimant  fhall  not  prejudice  the  Tong"'°°  ^' 
claims  of  the  others.  2  Cox's  p.  Wms.  eso.'aote. 

A  court  of  equity  will  not  marfiial  aflets  hi  favour  of  a  charit-  Mogg  v. 
able  bequefl,  fo  as  to  give  it  effe£l  out  of  the  perfonal  chattels,  ^"<^6«» 
it  being  void  fo  far  as  it  touches  any  intereft  in  lands.  Att"nV^' 

General  V.  Tyndal,  Ambl.  614.     Fofter  v.  Blagden,  id.  jc^.     Hillyard  v.  Taylor,  ;V.  713. 

Where  a  legacy  is  given  out  of  a  mixt  fund  of  real  and  per-  Prowfe  v. 
fonal  eftate  payable  at  a  future  day,  and  the  legatee  dies  before  Abingdon, 
the  day  of  payment  j  (juicre^  Whether  the  court  will  marfhal  the  y^^^^  ^^^' 
aflets  fo  as  to  turn  fuch  legacy  upon  the  perfonal  eftate,  in  which  Taylor,  Vr. 
cafe  it  would  be  vefted  and  tranfmiflible  ;  whereas  as  againft  the  ^"-  '7v^« 
real  eftate  it  would  fink  by  the  death  of  the  legatee  ?  Thu?iotf  * 

As  againft  real  aflets  defcetidedy  it  feems,  that  the  wife  fhall  Tipping  v. 
ftand  in  the  place  of  creditors  for  the  amount  of  her  paraphcr-  'T'rpino'* 
tialia.     But  as  againft  real  aflets  devifed,  [c)  qiwre.  '    *     ^^' 

Snelfon  v.  Corbet,  3  Atk.  369.     Graham  v.  Londonderry,  id.  393.       (r)  Probert  V.  Clifford,  2  Cox's 
y.  Wms.  544.  note,  and  Ambl.  6.     Incledon  v.  Northcotc,  3  Atk.  438. J 

(M)  In  what  Cafes  an  Executor  may  make  himfelf 
liable  de  bonis  proprih  :  And  herein, 

1 .  Where  lie  fliall  be  liable  de  bonis  Propriis  by  his  falfe  Pleading. 

T^XECUTORS  are  no  farther  chargeable  than  they  have  aflets,  Roil.  Abr. 

*-*  unlefs  they  make  themfelves  fo   by  their  [d)  own  adl  \  as  93°- 

by  pleading  a  falfe  pica,  ;.  e.  fuch  a  plea  as  will  be  a  perpetual  jjs."^  * 

bar  to  the  plaintiff",  and  which  of  their  own  knov/ledge  they  know  {a)  if  an 

to  be  falfe.  executor 

fuffcrs  judg- 
ment to  go  againft  him  by  default,  upon  executing  a  writ  of  inquiry,  he  fljall  not  glye  evidence  of  want 
of  alfets,  for  he  is  ellopped,  as  if  it  had  been  the  cafe  of  an  heir  ;  for  he  ihould  have  plejded  plcne  ad- 
»j)«i/?/-ati/,  or  fpecialiy  what  alfets  he  had.  6  Mod.  30S.  ^frC»rw7«.  Sir  W.  Jones,  87.  That  if  an 
executor  confeflcs  or  fuffers  judgment  by  default,  he  admits  allets  in  his  hands,  and  is  eftopfed  to  fay 
the  contrary.  [Rock  v.  i.cigbton,  i  Salk.  310.  1  Ld.  Rayni.  5S9.  S.  C.  Com.  Rep.  87.  S.  C. 
3  Term  Rep.  65P.  S.  C.  Skelton  v.  Howling,  iWljf.  258.  S.  P.  So,  if  he  pleads  only  the  general 
ilTje,  and  has  a  verdidt  againft  him.  Ramlden  v,  Jackfnn,  i  Atk.  292.  Erving  v.  Peters,  3  Term 
Rsp.  6S5.  For  he  can  never  avail  himfelf  of  matters  in  a  fubfequent  ftage  of  the  proceedings,  which  he 
might  have  pleaded  in  an  earlier  ftiige.  Earle  v.  Hinton,  2  Scr.  732.  and  ciies jitpr. — in  aj/'umfjit 
aj,aia(t  an  executor,  he  pleaded  r,on  ejlumpjit  and  plcne  adminijiravit ;  it  was  infiiied,  tuat  if  tlie  plaintiff 
c.iuld  prove  afTcr?  unadminiftered,  to  any  amount,  he  muft  have  judgment  for  the  whole.  But  Loid 
Mansfield  faid,  the  law  had  been  ur.drrftood  to  be  fo,  and  many  cafes  decioed  to  that  e^fedl ;  but  that  he 
tjjsu^ht  it  abfurd  and  wrong,  that  tlic  plaintiff  /hould  recover  of  the  executor  n-.tn  tbun  the  iifct'  in  hn 

G  4  haod: ; 
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kanj! ;  and  thejui'gTncnt  was  given  accordingly.  Harrifon  v.  Beecles,  GuHdh.  Tr.  1769,  cited  by  Lor<* 
Kenyan,  3  1  erm  Rep.  6'<3.]  An  executor  muft  defend  himfelf  by  legal  pleading,  and  cinnot  in  thefc 
cafes  have  any  relief  in  eqiiity.  [Thus,  where  re  three  feveia!  aflions  an  executor  pleaded  that  he  had  no 
afiets  ulfrj  100  /.,  an.i  judgment  was  had  upon  each  aflion  for  ico  / ,  equity  refafcd.  an  injuniSti^n.  Anon. 
1  Vern.  119.  So,  where  he  had  pleaded  a  falfe  plea,  by  the  miftake  of  his  attorney,  as  alleged,  and  a 
verdi<£l  had  paffed  againft  bim,  equity  would  not  relieve  him,  thoiigh  the  merits  h>~.d  n?ver  been  tried. 
Stephenfon  v.  W/lfon,  2  Vern.  325.  However,  in  the  cafe  of  Robinfon  v.  Bell,  z  Vern.  146.,  where 
the  attorney  liad,  bv  miftake,  pleaded  a  difTerctit  plea  from  that  which  he  was  dircded  to  plead,  and  the 
executor  had  confedi-d  a  mortgage  to  the  teftator,  which  afterwards  turned  out  to  be  worth  nothing, 
upon  which  confeilion  a  verdlft  had  been  given  againft  him,  the  court  thought  fit  to  relieve.  And  in 
that  cafe  Lord  CommKnoner  Hutcliins  mentioned  two  inftinces  wh^re  the  court  had  in'erpofed  in  be- 
half of  executors  after  verdifls  on  ne  ungues  executor.— lJr.<ier  the  circumftances  of  the  anonymous 
cafe  above  cited  from  i  Vern.  119.,  the  fxecutor  may  now  defend  himfelf  at  law,  witliout  lefortlng  to 
equity,  by  pleading  to  one  aftion  plcne  admh'jflra-v'it  fnner  a  certain  fum,  and  afterwards  to  the  others^ 
though  brought  in  tl;e  fame  term,  the  l;k:e  plen  of  fUvi  atlwwifird-vit  p>  ieter  the  fame  fum,  and  as  to 
that  lum  thac  he  had  confeiied  it  in  the  o;her  aflion.     Waters  v.  Ogden,  Dougl.  4.52.] 

4fE.  3.  10.  Therefore  if  an  executor,  being  fued,  plexitis  ne  tinques^  eKc-> 
Koii.  A,br.  cittor,  and  it  is  {«)  found  againfl  him,  the  juilgment  fiiall  be 
Cro.'jacV  ^'^  '^^"-J"  iejlatoris  fly  Is'c.  [b)  Si  noti  de  bonis  (£•)  propriis ;  for 
391.67'.  thereby  he  eflrangeth  himfelf  from  the  teftator,  and  the  benefit 
^ nT  1%  °^  ^^^^  ^^^^'^'  ^^^  ^y  ^^^  ^-^""^^"^  fahity  and  folly  hath  made  his  ov/n 
{a)  If,  upon  goods  chargeable. 

a  falfe  plea  judgment  fce  given  agaiult  an  executor  upon  demurrer,  and  execution  be  awarded,  the  flierifF 
cannot  leturn  nulla  kabet  hcna  teftatcris,  but  is  to  return  a  dei'aflj-v\\  as  if  it  had  been  found  againft  the 
executor  by  verdid.  Cro.  Eiiz.  102.  {b\  But  if  there  had  been  judgment  againft  the  teftator,  and  the 
party  who  recovered  haj  brouglit  li  Ji-n  facias  on  th^  judgment  againft  the  executor  j  in  this  cafj, 
though  the  executor  had  pleaded  ne  uy.qucs  executor,  and  it  had  been  found  againft  him,  yet  he  (hall  be 
chargeable  de  bcn'n  tijiator'is  only;  for  the  prayer  of  the  writ  is  for  execution  of  the  goods  of  the  tefta- 
tor, by  which  he  is  eftorpt'd  to  demand  any  other.  Roll  Abr.  933,  Waidron  and  Bertie,  (f)  As 
well  of  the  debt  as  of  the  da.Tiages  and  cofts.     Roll.  Abr.  950, 

Cro.  jjc.  So,  if  to  an  aftion  brought  againft  him  he  pleads  a  releafe 

firwhere  ^'"^^^  *°  himfelf,  and  it  is  found  againft  him,  this  ftiall  charge 
the  execut.r  ^'^Jwi  de  bonis  propriis ;  for  it  is  a  falfity  which  [d]  falls  within  his 
pleaded,        own  knowledge. 

that  he  per- 
formed a  condition,  which  being  found  againft  him,  it  was  holden,  that  he  fliould  be  charged  de  h:nlt 
f:  obr.is.     Jlloor,  69.  per  Dyer. 

Yclv.  219.  So,  where  an  acflion  of  debt  upon  an  obligation  was  brotight 
SackTiui'ft  ^S^''^*^  an  adminiftrator  for   14/.,  and  he  pleaded,   that  before 

3S7.  S.  c.  notice  of  the  aclion  his  adminillration  was  revoked  ;  and  that 

{e)  Cut  likewife  before  notice  he  delivered  over  200/.,  which  he  had  of 

Tn^aa'on  ^^^   inteftate's,   to  the   new  adminiftrator ;  the  plaintiff  replied, 

of  debt  that  the   revocation  was  by  [e)  covin   and  fraud,  which  being 

asair-Jt  an  found  for  him,  it  was  holden,  that  he  ftiould  recover  abfolutely 

pS?a^*'  ^^o^  the  adminiftrator. 

f.rrnrr  julgr^cnt  had  againft  him  by  another  perfon,  and  t!iat  he  had  not  affjts  more  than  fufficient  to 
latiify  she  judgment  ;  and  the  piamtiff  replied,  that  this  judgment  was  had  by  covin,  to  defraud  tha 
other  cr.-ditor?,  tliougli  it  be  found  accordingly;  and  though  this  be  a  falfe  plea;  yet  the  judg- 
ment againft  the  executor  fliall  only  be  </«  ^ow'j  r/a/uris.  Roll.  Abr.  931.  Bcriet  and  Boys.  [5rrf 
^u.  de  ku  ?  j 

Roll.  Abr.  But  if  an  executor  pleads,  that  fuch  a  deed  is  not  the  deed  of 

Oo  [ac  ^^^  teftator,  or  that  a  releafe  was  given  to  the  teftator ;  though 

672!     [If  thefe  prove  falfe,   yet  the  ju, lament  fli;dl  be  de  bonis  ie/latoris;  for 

an  executor  of  thefe  the  executor  cannot  be  prefumed  to  have  fo  perfecl  a 

pleads  s  for-    k,^owledge. 

irjcrjudg-  o 

nienc  had  ag^'nll  him  by  another  perfnn,  and  no  afr2t5  ultra,  and  the  plaintiff  reply /fr //•«««/*«:,  and  it 

be  fo  JLunJ,  yec  fliall  the  judgmeat  only  be  de  ienis  ttflatoris.     Bull.  N.  P,  144.] 

So, 
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So,  in  debt  upon  a  bond  againft  baron  and  feme  as  admlniftra-  Cro.jac. 
trlx,  the  defendant  pleaded  payment  by  the  feme,  after  the  death  ^9'-  Johns 
of  the  inteftatc,  and  it  was  found  againfl:  him,  and  the  judgment  (a)ltwasou 
was,  quod  recuperet  againft  them  de  bonis  tejiatoris,  fi  tautuni  hahent  jeded,  that 
in  manihus^  i^  ft  n-jii^  pro  mjfts  de  bonis  [a)  propriis,  and  held  well  ^"^•'"°?*, 
enough;  for  though  the  plea   is'falfe,  yet  the  hufband  was  a  tohavebeea 
Itranger  to  the  inteftate,  and  might  not  know  whether  the  wife  ^e  bovUpro- 
had  paid  it  to  the  plaintiff  or  not.  l""  ^^\^«= 

'^                               *^  baron  only, 

for  that  a  feme  covert  cannot  have  any  goods,  but  d'.faliowed  ;  for  although  a  feme  covert  hath  not  any 
goods  during  the  coverture,  yet  becaule  the  baion  is  charged  only  in  refpeft  of  tlie  feme,  fhe  might  have 
goods  if  Ae  had  funived,  and  execution  ir.ighc  be  taken  againit  her.  Cro.  Jac.  151-a  ;  but  for  this 
ijidt  Roll.  Abr.  930-1.  Cro.  Car.  6  ;5.  *— *  If  there  be  jjd^ment  againil  the  hulbsnd  and  wife,  ex- 
ecutrix, and  a  return  that  tiie  hufband  wafted,  it  fliail  be  dc  bor.ls  Juh  froprns.  i  Roll,  932.  1.  25,—, 
If  a  return  be  that  the  wife  dum  jola  wafted,  it  /hall  ht  de  bonis  propriis  of  both,  i  Roll.  031.  |.  5. 
R.  Cro.  Car.  519.  See  alfo  i  Roll.  930.  1.  50. If  a  dtvaftn-vit  is  returned  againft  3  f^au  co-vert,  ex- 
ecutrix, and  her  huft)and,  that  fufficieat  goods  have  come  to  their  hands,  which  they  have  wafted  anci 
converted  to  their  own  ufe,  it  is  good  ;  the  converfiDn  U  not  necefTary,  and  may  be  jejeded  j  and  jud-^- 
njent  fhall  be  de  hems  propriis  of  both.      Stra.  440. 

So,  if  an  zdilon  of  covenant  be  brought  againft  an  executor,  Hob.  tSS. 
and  the  breach  afTigned  be  in  the  time  of  the  executor  ;  yet  the  ^^°'  i^^- 
judgment  fhall  be  de  bonis  tejiatoris^  for  it  is  the  teftator's  covenant  huV.  --."* 
which  binds  the  executor,  as  reprefenting  him,  and  therefore  he  Eroujii.  24.. 
muft  be  fued  by  that  name.  f-°'^-  ^br. 

931,  93s-     Saund.  112. 

It  is  holden  in  Shipley's  cafe,  that  if  an  a(£^ion  of  debt  on  an  8  Co.  134, 
obligation  of  200/.  be  brought  againft  an  executor,  who  pleads  ^^a^y  Ship- 
fully   adminiftered ;    and  the  plaintiff  replies   affets,    which  are  i^Ji^^^^^o. 
found  by  the  jury  to  the  value  of  I'll.)  that  a  judgment  to  re-  s.c.  cited. 
cover  the  entire  debt  and  damages,  and  cofts  of  the  goods  of  the  [^  ^  ^'^'  '^ 
teftator, ^,  b'c,  ^  ft  mn^  tunc  the  damages  of  his  [b)  proper  hasnotfuf' 
goods,    is   good  ;    for  that  the   defendant's  bar  being  in  effe«£t,  ficient  goods 
that  he  had  not  affets,  the  fame  amounted  to  a  {c\  confeffion  of  "'  [^^  "^t^"*" 

.      .  trr  s  to  fa- 

the  debt,  on  which  the  plaintiff  may  take  judgment  immediately,  tisfy  both' 
though  he  cannot  have  execution  until  affets  come  to  the  hands  debt  and  da. 
of  the  executor.  "i^^s",  the 

damages 
muft  be  levied  of  the  goods  of  the  executor  for  the  delay  ;  and  the  levying  of  the  damages  of  the  goods 
of  tl;e  teftator,  when  it  appears  they  are  not  fufficient  to  fatisfy  the  debt,  is  erroneous  j  for  the  teftator's 
goods  are  to  be  charged  v;uh  the  debt  and  not  the  damages,  if  they  are  not  fufficient  to  difcharge  both. 
Lev.  7.  (f)  That  in  an  aflion  on  the  cafe  agair.lt  an  executor,  who  ^Itzii  plene  adminijlra-vit,  ths 
plaintiff  muft  prove  his  debt,  otherwife  he  ftiall  recover  but  I  d.  damages,  though  there  be  aii'ets  :  for 
the  plea  only  admits  the  debt,  but  not  the  quantity.     Salk.  296.  pi.  3.  p-.r  Holt,  Ch.  J. 

But  in  the  cafe  of  Dorchejier  and  IVebb  it  feems  to  be  holden,  Cro.  Car. 

that  the  plaintiff,  upon  a  plea  of  plene  adminiftravit^  cannot  have  373- 

judgment  of  affets  in  futuro  ;  for  that  this  is  fuch  an  acknowledg-  nwnnov. 

ment  of  the  want  of  affets,  as  will  bar  him  in  the  fame  manner  on  fuch  plea, 

as  if  the   plaintiff  had  denied  that  he  had  fully  adminiftered,  |°  "j^™ ^  .^J"* 

which  being  found  againft  him  will  bar  him,  and  on  which  the  and  take   ' 

plaintiff  muft  alfo  pay  cofts  *.  judgment  do 

bor.i^  qvardo 
occiderint.  [But  after  the  plaintiff  hath  taken  fuch  judgment,  he  fhall  not  in  a  fubfequent  adtica 
againfl  the  executor,  faggefting  a  di-vafta-vit,  be  allowed  to  go  into  evidence  of  affets  having  been  in  the 
defendants  hands  before  that  judgment ;  for  by  fo  taking  his  judgment,  he  admits  that  the  defendant 
hath  fully  adminiftered  to  that  time.  Bull.  N.  P.  169.  \m  fhe  facias  therefore  on  the  judgment, 
he  muft  not  pray  execution  of  affets  generally,  but  of  thafe  only  which  have  come  to  the  e.^-.'cutor's 
hands,  fmce  the  former  judgment.  Mara  v,  Quin,  6  Term  Rep.  i.  But  if  the  executor  receive  alfts 
between  the  time  of  ch;  plaintiff's  fuing  out  the  wiit  ia  the  firft  aftio.T  and  the  judgment,  ihe  judg- 
ment 


m- 
mon  now, 
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merit  will  be  amended  by  being  made  a  judgment  a5  of  tliat  term  when  the  plaintiff  could,  at  the  foonefi, 
Ifave  entered  it  up,  un.'cfs  the  defendant  c.in  fliew  that  in  point  of  faft  fome  injuftice  will  be  done  by  it 
in  tiic  particular  cafe.     //•/</.] 

ixv.  286.  But  this  matter  came  to  be  fully  confidered  in  the  cafe  of  AW 

a  Saund.  gj^^j  NflJoHy  whcrc  ill  debt  againft  an  executor  he  pleads  fully  ad- 
Sid.4.4S.       miniilered,  whereupon  the  plaliititF  prays  judgment  of  afl'ets  in 

4  Keb.  606.  futuro^  and  it  was  fo  entered  ;  and  after,  upon  a  fuggeflion  of 
*^'  s^c"'*  ^^^^s>  ^^^^  plaintiff  fues  forth  Ti  fcire  facias y  to  which  he  pleads  no 

afl'et»,  and  it  is  found  againft  him,  and  judgment  accordingly ; 
and  it  was  urged  for  error,  that  the  plaintiff  hereby  has  confeffed 
the  plea  of  fully  adminiflered,  and  then  it  is  as  ftrong  againft 
him  as  if  there  had  been  a  verdifl,  in  which  he  fhould  have  been 
barred  for  ever  j  but  it  was  refolved  for  the  plaintiff,  for  he  had 
a  good  caufe  of  adlion,  and  probably  did  not  know  but  that  there 
were  affets,  and  hath  done  nothing  amifs  •,  for  as  foon  as  the  ex- 
ecutor denies  affets  by  his  plea,  he  refts  fatisfied,  and  makes  only 
a  reafonable  prayer,  that  he  may  be  paid  when  affets  do  come,  as 
it  is  fit  he  fliould,  and  therefore  they  agreed  Shipley's  cafe  to  be 
good  law  ;  for  when  the  executor  pleads  riens  en  mainsy  he  con- 
feffes  the  debt,  which  is  a  good  foundation  for  the  judgment  ; 
but  the  want  of  affets  at  prefent  hinders  execution,  which  \% 
therefore  ftayed  till  affets  fhall  come. 

2.  Where  by  his  Promife  to  pay  or  difcharge  the  Teftator's 
Debts  or  Legacies,  he  makes  himfelf  liable. 

Cro.  Jac.  If  an  executor,  in  confideration  that  a  creditor  to  the  teftator 

Koll^Ab^''^  will  forbear  to  fue  him  for  a  certain  time,  promifes  to  pay  him 

5ii. *  his  debt,  this  fliall  bind  him  ;  and  an  ajjumpfit  lies  againft  him  on 

Note,  that  this  promifc,  {a)  without  alleging  that  he  hath  affets. 

by  tiie  fta- 

tute  of  frauds,  ?g  Car.  2.  c.  3.,  fuch  promife  mufl  be  in  writing,  {a)  It  is  faid  in  9  Co.  94,  a.,  that 
d'iough  the  plaintiff  need  not  allege,  that  the  executor  has  affets  j  yet,  if  in  truth  there  be  no  debt  due 
from  the  teftator,  or  if  the  executor  had  no  affets  at  the  time  of  the  promife  made,  he  m.iy  give  thefa 
matters  in  evidence. — But  the  better  opinion  feems  to  be,  th.it  the  plaintiff  need  not  prove  his  having 
afiets,  and  nat  tovbearancc  is  fufficient  confideration  to  en;i:le  him  to  the  aiStion.  Vide  Roll.  Ahr.  24. 
Cro.  Jac.  273.  604.  615.  3  Leon.  67.  2  Lev.  20.  122. — But  a  promife  by  an  adminiilracor  ^;/- 
rante  ti.'uion'cti  ziitx  the  infant  has  come  of  .ige,  will  not  bind  fuch  adminilirator.  Cro.  Car.  516. 
Roll.  Abr.  910. 

2  Lev.  3.  So,  \n  ajptmj>fit  the  plaintiff  declared,  that  J.S.  devifed  a  le-? 

Rrner"*^      gacy  to  him,  and  made  the  defendant  executor,  and  the  plaintiff 

Vent.  i'2o.    intending  to  fue  him  for  the  legacy,  the  defendant,  in  confidera-p 

5.  C.  ticn  of  forbearance,  promifed  to  pay  him  :  the  defendant  pleaded 

divers  bonds  and  judgments,  and  null  njfets  ultras  upon  M'hich 

the  plaintiff"  demurred,    and  had  judgment  without  argument : 

for  it  is  not  material  whether  he  had  allets  or  no,   for  he  is 

charged  upon  his  own  promife,  in  confideration  of  forbearance  j 

and  a  forbearance  of  fuit  for  a  legacy  is  a  fufficient  confideration. 

S'a.  So.  So,  if  A.f  together  with  B.,  is  bound  to  C.  for  the  proper  debt 

Scot  and       Qf  ^     ^^.     jjj^jj  j^  j.|.,g  money,  and  B.  dies  and  makes  D. 

Strptjens,        ,  .         '  1    T^       .  -  ,  •  1  A        Ml   r     1  r 

Le:.  7t.  his  executor,  and  D.,  m  coniideration  that  .4.  will  toroear  to  lue 
h.  c.  Roll,  him  till  fuch  a  time,  affumes  and  promifes  to  re-pay  him;  this 

5  T  ^Vr       tonfidex-ation  is  good,  though  D.  was  liable  in  equity  only. 

Cioke.  [Fofb-arance  feems  a  good  confideration  for  a  promife  by  an  executor  to  p'y  a  debt  of  his 
teiUtcr.     K.ecc:i  v.  Ks.inegat,  i  Vez.  525-] 
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(N)  What  Adions  Executors  or  Adminiflrators  may 
bring  in  Right  of  thofe  they  reprefent. 

AN  executor  flands  in  the  place  of  his  teflator,  and  (a)  re-  Cro. Eli*. 
•^^  prefents  him  as  to  all  his  perfonal  contrafts,  and  therefore  377- 
may  regularly  maintain  any  a6lion  in  his  right,  which  he  himfelf  Rg^i'j,  '^^,// 
might.  9  J  2.  Savin, 

ii8.  133. 
Poph.  189.    Leon.  193.     (a)  But  if  one  enters  into  an  obligation,  condit'oned  to  pay  10 1,  to  fuch  per- 
foa  as  the  teftator  fhail  by  his  laft  will  appoint,  and  the  teltator  makes  no  particular  appointment,  his 
executors  cannot  maintain  an  adlion  for  this  20/.  5  for  though  they  are  his  alliances  in  law,  yet  the 
ailignee  here  muft  be  an  alllgnee  in  deed  j  for  the  word  faying  carries  property  with  it,     JHob.  o,  10. 

But  It  feems  that  executors  could  not  at  common  law  bring  {l)  it  bath 

trefpafs  for  a  trefpafs  done  to  the  teftator  ;  to  remedy  which,  by  ^*^"  ^^- 

the  4  £.  3.  f.  7.  reciting.  That  "  whereas  in  times  paft  executors  an  executor 

*'  have  not  had  actions  for  a  trefpafs  done  to  their  teftators,  as  may  have  an 

*'  of  the  goods  and  chattels  of  the  fame  teftators,  carried  away  1*^'°"  "^ 

**  in  their  life,  and  fo  fuch  trefpafles  have  hitherto  remained  un-  the  ftatute 

*'  punlfhed  ;  it  is  ena£led.  That  executors  in  fuch  (b)  cafes  fhall  2&3E.6. 

"  have  an  a£lion  againft  the  trefpaflbrs,  and  recover  their  da-  ^l^.\ 

**  mages  in  like  manner  as  they  whofe  executors  they  be  fhould  fendant,  f<a 

"  have  had,  if  they  were  in  life."  not  fctting 

out  tithes  in 
his  teftator's  time  ;  for  though  it  is  a  tort  done  to  his  perfon,  yet  it  is  maintainable  within  the  equity  of 
this  ftitute.     Vent.  30. 

Alfo  it  was  holden,  that  at  common  law  there  was  no  remedy  Co.  Lit. 
for  recovery  of  rent-arrear  in  the  life-time  of  the  teftator  j  for  *^^*  ^* 
the  heir  could  not  maintain  an  a£lion  of  debt  for  it,  becaufe  he 
had  nothing  to  do  with  the  perfonal  contrails  of  his  anceftor; 
nor  the  executor,  becaufe  he  could  not  reprefent  his  teftator,  as 
to  any  contrat^s  relating  to  the  freehold  and  inheritance ;  but 
this  is  remedied  by  the  32  //.  8.  cap.  37.,  by  which  executors  and 
aJmlnlftrators  are  enabled  to  fue  for  and  recover  all  fuch  arrears 
of  rent,  &c.)  for  which  vide  title  Del/t,  letter  (C). 

Executors  and  admlniftrators  may  bring  trover  for  the  goods  of  Cro.  Eli*. 
the  deceafed,  though  the  defendant  took  the  goods  before  pro-  ^~'- 
bate  or  adminiftration  committed,  for  the  probate  and  admini-  ^,ijgl]i\^' 
ftratlon  relate  back  to  the  death  of  the  teftator  or  inteftate  ;  and  Trover  nni 
they   may  allege  the  pofTeflion  in  the  teftator  or  inteftate  ;  for  Con'vcrji-.n. 
though  this  be  a  pofleflory  aftion,  yet  the  law  fuppofes  the  pof- 
feflion  in  the  executor  or  adminiltrator,  as  foon  as  the  property  is 
derived  to  them. 

An  executor,  (and  not  heir  or  alTignee,)  for  a  covenant  broken  2  Lev.  26. 
in  the  life-time  of  the  teftator,  fliall  have  un  action  of  covenant,  ^'^"'^'  ^^5*^ 
though  it  were  a  covenant  real,  which  runs  with  the  land,  as  he  executors 
cannot  of  that  have  an  heir,  iS'c.,  and  the  damages  (hall  be  re-  fnah  tako 
covered  by  the  executor,  though  not  named,  as  he  perfonally  re-  ^'^^^""scof 
preknts  the  teltator.  grois. 

Palm.  558 — But  covenants  annexed  to  the  freehold  and  Inherlunf?,  though  made  v,Ith  the  tcMfator,  his 
«/e.CLtois and  admlniftrators,  iJj^ll  dcl'ctnd  to  tlig  lisir.    AnU.  55.    Skui.  3cr.  pi.  1.  '';/<•"  uth  d-vitiant. 

But 


Vent.  30.  But  though  an  executor  reprefents  the  teftator  as  to  his  per- 

I  And.  242.  fonal  eftate  and  coatraccs  only,  yet  an  executor  may  bring  an 
S,  p.  argu^-'  ejedlment  *  for  an  ejeclment  in  the  life  of  the  teftator ;  for  in 
ertjo.  *  %<.  this  action  damages  as  well  as  the  poflefhon  of  the  lands  are  to 
i\^''\      be  recovered  r«). 

(a)  So  they  ^    ' 

may  bring  a  yuare  impedit  for  a  diftuibance  In  their  lifetime  of  the  teftator,  and  Ihall  recover  damages 
within  the  equity  of  the  ilatute  4  E.  3.  c.  7.  Cro.  Eliz.  207.  i  And.  241.  S.  C.  i  Leon.  205.  S.  C. 
4  Leon.  15.  S.  C. 

Carth.  90.  So,  if  a  lord  of  a  manor  aflefles  a  fine  upon  a  copyholder  for 
Shuttle-        j^jg  adiiiittance,  and  dies,  his  executor  may  bring  an  adion  for 

worm  and       ._.'  '  i-,''  °i 

Garret.  Jt  j  lor  it  docs  not  depend  upon  the  mhentance,  but  is  quqfi  a 
3  Mod.  239.  fruit  fallen. 

3  Lev.  a6i. 

Show.  35.     Comb.  151.  S.  C.  adjudged  by  three  judges  agajnft  Holt,  C.  J.    Ld.  Raym.  502.     [Evelyn 

T.  Chichefter,  3  Burr.  1717.  ace.} 

Saik.ao5.  An  executor  may  bring  a  writ  of  error  to  reverfe  an  attainder 
pi.i.  King  Qf  j^jgh  treafon  of  his  tellator,  for  he  is  privy  to  the  judgment, 

and  Ayloft,  .     °       ■,  ij--li  r       j  :      b  » 

by  three        ^''^^  ^^^7  have  a  lols  thereby. 

judges  againft  Holt,  who  held,  that  by  the  reverfal  the  blood  and  land  is  reftored,  which  is  no  advantage 
10  him,  and  the  goods  were  forfeited  by  the  conviftion  of  the  teltator,  and  not  by  the  attainder. 

Doe  V.  Por-       [The  perfonal  reprefcntative  of  a  tenant  from  year  to  year  as 
ler,  3  Term  jQ^g  33  both  parties  pleafe,  may  maintain  an  ejedlment,  for  it  is 
^^'^^'       a  chattel  intereft  which  veils  in  him.] 


(O)  How  fuch  Adions  mufl:  be  laid  :  And  therein  of 
joining  a  Matter  in  Right  of  the  Teftator^  and 
in  their  own  Right,  in  the  fame  Adtion, 

Moor,  A19.  A  N  executor  cannot  in  the  fame  atllon  join  a  demand  in  hii 
Cro.  Eliz.  r\  Q^n  right,  with  one  in  right  of  the  teftator  -,  for  the  rights 
Hob    84.      being  of  fevcral  natures,  there  muft  be  feveral  judgments. 

Noy,  19.  Vent.  268.  2  Lev.  T  10,  1 11.  228.  2  Keb.  814.  3  Lev.  74.  Show.  366.  Salk.  10. 
pi.  I.  Carth. 235.  [aStr.1271.  4  Term  Rep.  480.  But  it  is  the  conftant  pradlice  to  join  in  the 
|'.4me  declaration  feverol  counts  for  money  had  and  received  by  tlie  defend.int  to  the  ufe  of  the  teftator, 
and  to  the  uje  of  the  executor  aijucb.     Petrie  v.  Hannay,  3  Term  Rep.  660.] 

Hob.  88.  And  therefore,  if  in  ajfumpfit  againft  an  adminlftratrix,    the 

Harrandand  plaintiff  declares  upon  a  fale  of  goods  to  the  inteftate  for  200/., 

*""■        and  upon  another  fale  to  the  defendant  herfelf  for  27/.,  and  that 

upon  account  the  defenilant  was  found  indebted  to  the  plaintiff 

in  thefe  fums,  and  promifed,  ^c;  the  declaration  is  naught,  for 

the  charge  being  in  feveral  manners,  viz,  in  her  own  right,  an4 

as  adminiftratrix,  it  ought  to  have  been  by  feveral  aftions. 

Carth.  170,        So,  if  A.^  B.^  and  C.  be  poffeffed  as  joint  merchants  of  goods, 

'/I-  which  come  to  the  hands  of  J.  5.,  and  afterwards  B.  and  C  die, 

Andl^ws       •^'   ^-^O'-S  '^''^y  bring  trover  for  thefe  goods ;  for  though  betweer^ 

joint  merchants  there  is  no  furvivorHiip,  yet  the  a£lion  in  this 

cafe  muft  furvive,  though  the  intereft  doth  not ;  otherwife  there 

■would  be  a  failure  of  juftice,  becaufe  the  furvivor  and  the  execu-. 

tors  of  thofe  who  are  dead  cannot  join  in  action,  for  that  their 

rights 


tights  are  of  feveral  natures,  and  there  muft  be  feverai  judg- 
ments. 

If  an  executor  brhigs  an  a£tion  of  debt  for  any  thing  in  right  i;  Co.  32* 
of  the  teftator,  it  muft  be  in  the  (a)  detinet  only.  ^^''^  «i'>wn 

^  '  as  a  rule. 

Moor,  566.  Roll.  Abr.  6oz,  603.  S.  P.  {a)  But  if  in  the  debet  and  dit'wet,  it  Is  aided  after  verdift, 
by  16  &  17  Car.  2.  c.  8.     i  Lev.  250.     Fain  v.  l-'aynton,  S.  C.  379. 

So,  if  an  executor  brings  debt  upon  an  obligation  made  to  the  aoH.  6.  5. 

teftator,  where  the  day  of  payment  incurred  (^)  after  the  death  ''•   ^°"* 

of  the  teftator,  yet  the  writ  fliall  be  in  the  detinet  only;  for  he  s_c   °^* 

brings  the  a£tion  as  executor.  [b)  So,  If  a 

man  binds 
hinnfelf  to  the  teftator  to  pay  him  100/.  when  fuch  a  thing  fliall  happen,  if  it  happens  after  the  death 

of  the  teftator  ;  yet  the  writ  of  debt  by  the  ex  cutor  fhall  be  in  the  detinet  only.     Roll.  Abr.  602. • 

So,  if  a  rent  be  granted  to  another  for  years,  the  executor  of  the  grantee  fhall  have  debt,  for  the  arrear- 
ages of  this  rent  incuned  after  the  death  of  the  teftator  in  the  detinet  only  ;  for  he  had  it  as  executor. 
Roll.  Abr.  602. — So,  if  leflee  for  twenty  years  leafes  for  ten  years,  rendering  rent,  and  diep,  his  execu- 
tor  or  adminiftrator  ihall  have  debt  for  the  rent  incurred  after  the  death  of  the  teftator  in  the  detinet 
only.  Roil.  Abr.  603.  Noy,  32.  Cro.  Car.  225.  Lev.  250.  2Keb.  407.  Sid,  379.  S.  P.  ad- 
judged  But  in  2  Jon.  169.  the  contrary  feems  to  be  adjudged,  and  a  diverfity  taken  between 

things  in  aftion  and  chattels  in  pofTeffion  ;  for  as  to  things  in  aftion,  the  writ  muft  always  be  in  the 
detinet,  as  for  the  arrears  of  an  account,  &c.  and  they  (hai!  not  be  aflets  till  recovered  ;  but  in  this  cafe 
the  reverfion  of  the  term  being  in  the  executor  immediately  by  the  death  of  the  teftator,  it  is  aflets  for 
the  whole  value,  and  the  Ihewing  he  is  executor,  is  only  to  entitle  him  to  the  term  to  which  the  rent 
is  incident. 

So,  if  in  an  account  an  executor  recovers  a  debt  due  to  his  Cro.  Elb. 
teftator,  in  debt  for  the  arrears  thereupon,    the  writ  (hall  be  3^^. 
in  the  detinet  only ;  for  though  the  a£lion  is  converted  into  a  debt  cro!*Tac.* 
by  the  account,  yet  it  is  the  fame  thing  which  was  received  in  545. 
the  life  of  the  teftator.  „  „  ,  "°^;  ^^* 

1S4. 272.     Noy,  19.     aLev.iii,     2jon.47, 

So,  if  ^.  be  in  execution  upon  a  judgment  for  B.,  and  after  Roll.  Abr. 
£.  die,  and  ^.  bring  c;n  audita  querela  againft  C.  the  executor  of  ^°*- 
£.,  and  have  3.  fcire  facias,  and  thereupon  put  in  bail  by  recog-  (/)"so  j'f 
nizance  in  Chancery,  according  to  the  ftatute  oi  11  H.  6.  c.  10.;  one,  as  exe- 
and  after  upon  this  audita  querela  judgment  be  given  againft  A.^  '^".'^'^'■»  °^" 
and  afterwards  Tifcire facias  iflue  againft  the  ball,  and  after  judg-  mentindebt 
ment  the  b -il  be  taken  in  execution  upon  the  recognizance,  and  and  takes 
the  fheriff  fuffer  him  to  efcape,  upon  which  efcape  the  executor  ''^^  detend- 


ant  in  exe- 


brlng  an  aftion  of  debt  (f) ;  this  a£lion  ought  to  be  brought  in  cution,  and 

the  detinet  only,  and  not  in  the  debet  and  detinet;  for  this  recog-  the  fheriff 

nizance  is  in  nature  of  the  firft  debt,  this  being  in  a  legal  courfe.  [^"^f  ^ ''"" 

'  Ob  to  efcape, 

&c.  for  the  firft  adlion  being  in  the  detinet,  and  that  for  the  efcape  being  founded  upon  the  fame  record, 
it  ought  to  purfue  it.  Cro.  Eliz.  326.  Cro.  Jac.  ^45.  685.  Hob.  264.  2  Roll.  Rep.  132.  Style, 
132.     Hut.  79.     Carth.  49, 

But  if  an  executor  takes  an  [d]  obligation  for  a  debt  due  to  his  Roll.  Abr. 

teftator  by  contra£t,  in  debt  upon  this  oblijration  the  writ  fhall  ^°f'      .^ 
..,•',,  ,    7    •  ^  ^  (J)  So,  if 

be  in  the  debet  and  detinet.  the  executor 

fells  the  goods  of  the  teftator  for  a  certain  fum,  he  fhall  have  debt  for  this  in  the  dehel  and  detinet, 
Ltine,  80.— So,  if  an  executor  recovers  in  trelpafs  for  goods  taken  out  of  his  poiTefnon,  in  debt  for  the 
damages  recovered,  the  writ  fhall  be  in  the  dtbet  and  detinet,  for  he  need  not  name  hirrfelf  executor. 
Roll.  Abr.  602.     Lane,  80. 

So,  if  an  executor,  having  lands  by  an  extent,  upon  a  ftatute  Cro  jac. 
made  to  the  teftator,    and  naming  himfelf  executor,  by  deed  ^^?-^j^  ^^ 

leafes 


94  d^tzmtots  anti  ^miniHtam^, 

s.  C.  Icafes  them  for  three  years,  rendering  rent,  ^r.,  if  an  allien  of 

Mod.  185.    jgijj.  jg  jj£j.g^  brought  by  him  for  this  rent,  it  muft  be  in  the  deht 

and  detiiiety  becaufe  it  is  founded  upon  his  own  contra6\:. 
Cro.  jac.  So,  an  executor,  being  leflee   for   years  of  a  re6tory  in  the 

5*5*  right  of  the  tellator,  may  have  debt  upon  2  $5*  3  £.  6.  r.  13. 

for  not  fetting  out  tithes  in  the  debet  and  detinety  becaufe  founded 

upon  a  wrong  in  his  own  time  j  and  by  the  ftatute  it  is  given  to 

the  party  grieved. 
6  Mod.  92.  Alfo,  executors  and  adminiftrators  may,  if  they  were  actually 
Iabn"!)n"a  pofiefled  of  the  goods  of  the  deceafed,  declare  that  they  were 
judgment  pofleffed  as  of  their  own  goods  and  chattels,  without  naming 
obtained  by  themfclvcs  executofs  or  adminiftrators,  becaufe  the  violation  is  to 
Crawford       ^^^  property  actually  in  their  own  hands. 

V.  Whittal,  Dougl.  4.  note.  Bonafous  v.  Walker,  a  Term  Rep,  128.  But  where  the  goods  of  the 
teftator  never  were  in  the  pofTeirion  of  the  executors,  they  muft  declare  in  that  charailer.  And  if 
the  goods  when  recovered  will  be  all'ets  in  their  hands,  they  muft  fue  for  them  in  that  charafler,  whe- 
ther ^the  converfion  Iiappen  before  or  afttr  the  teftator's  death.     4  Term  Rep.  zSi. 

Munt  V.  [So,  where  executors  pay  money  which  they  were  not  obliged 

Stokes,  J.Q  pjjy^  ^^^  afterwards  bring  an  a£lion  to  recover  it  back,  they 

Rep.  565.  mull  declare  in  their  own  right,  and  not  as  executors. 

King  V.  If  a  bill  of  exchange  be  indorfcd  to  A.  and  B.  as  executors. 

Thorn,  ^}^gy  j^^.^y  declare  as  fuch  in  an  aclion  on  the  bill  againft  the 

Kep^^Sy.  acceptor.] 

(a)44E.  3.       It  was  formerly  (rt)  holden,  that  an  adminiflrator  in  his  de- 

-^*  r^^c'^  claration  ought  to  fliew  how  he  was  adminiflrator,  and  likewife 

jac.  10.     '  to  produce  his  letters  of  adminiftration  :  alfo,  it  was  {h)  holden. 

Wade  and  that   in  a£tion  againfl;  an   adminiflrator,    the  plaintiff  ought  to 

f^^'^ThTt'an  ^^^  ^^  ('^^  whom  adminiflration  was  granted. 

adminiltrator,  in  his  declaration,  was  likewife  to  fliew  in  what  place  adminiftration  was  committed  t9 
him.     i5  H.  6.   31. But  this  was  ruled  otherwife.     Cro.  Eliz.  183.     Piers  v.  Turner. 

Cro.  Eiiz.  But  afterwards  this  difference  was  taken,  that  where  an  admi- 

Qc?"  s^le  "i^^ator  is  plaintiff,  he  mufl  (hew  by  whom  adminiflration  was 
io6*.  *  granted  to  him,  becaufe  it  is  that  which  entitles  him  to  the  ac- 
(</)  \Vhere  tion  ;  and  if  granted  by  a  {d)  peculiar  jurifdi6tion,  ought  not 
tioTwas'^"  *^"^y  ^°  fhew  by  whom,  but  mufl  add  this  claufe,  cui  commijfio 
granted  by  adinitujlrationis  p>\editl.  de  jure  perihiiiity  whicli  he  need  not  do 
an  archbi-  Jf  the  adminiflration  was  granted  by  a  bifliop  j  for  in  fuch  cafe  it 
noTfaiT  ^^  futTicient  to  fay,  that  it  was  granted  to  him  by  the  bifliop,  loci 
whether  as  illius  ordi/iariitm ,  becaufe  fmce  the  law  takes  notice  of  the  general 
ordinary,  or  jurifdi6lion  of  a  bilhop  ovcr  the  whole  diocefe,  it  likewife  takes 
his  pr'eroga-    "oticc  of  all  acls  donc  by  virtue  of  that  jurifdidlion. 

tive,  yet  held  good.  Cro.  Eiiz.  6.  456.  4  Leon.  189. — Where  the  adminiftntor  fet  forth,  that  adminiflra- 
tion was  committed  to  him  by  f.  S,  archdeacon  oi  NotfJh,  aiul  did  not  fay  !u:i  ijl'iui  ord'w.ar'wm  ;  and  this 
was  holden  gooJ  on  a  gencrjl  acmurrer ;   for  it  is  not  nrrclbry  to  Ihew  tlie  jnrildiclion  of  an  archdeacon 

more  than  of  a  bifhoj.     Sid.  302.     Lev.  10;. That  the  plairjtitf  need  not  fet  fcrt'i  the  authority 

of  an  archdeacon,  becaufe  he  is  cculut  e^ijri^i,  and  is  to  commit  adminiftration  de  jure  ordlnarw. 
2  Roll.  Rep.  124.  150.  Cro.  Jac.  556.  Paim.  97.  Style,  54.  but  for  this  tide  Cro.  Eiiz.  431. 
Moor,  367.  Leon.  312.  Style,  236.  zfz.  Jon.  I.  1  Mod.  65.  Lutw.  9.  408.— And  that  fuch 
an  oniillion  will  be  aided  afipr  vcrdi<£l.  Show.  355.  Mafon  and  Hanfun  adjudged.  4  Mod.  133^ 
S.  C.  244.     2  Ld.  Raym.  1037.     Com.  Rrp.  17,  \\,  9. 

Lit.  Rep.  But  wliere  the  plaintiff  fues  the  defendant  as  adminiflrator,  hp 

go.    Stvie,    j^g^j  ^Qj.  j^Q^^.  £^j  ionh.  in  his  declaration  by  whom  adminiftration 

2i|2.  4^ .I* 

*  "*  was 


was  committed,  for  it  may  not  be  in  his  knowledge  ;  and  there-  Sid.  228. 
fore  it  hath  been  holden  fufficient  for  him  to  declare,  that  admi-  J°"*  '• 
niftration  was  granted  to  the  defendant  deblta  juris  forma,  without  ^))^^iVr 
(hewing  by  what  ordinary  ;  [a)  but  it  is  faid  to  be  necefl'ary  for  Vent.  84. 
him  to  allege,  that  adminiftration  was  granted  to  him  in  order  to  '^  '^  '^'''» 
charge  him  in  the  adion.      ^        ^  ^  pbinriffln 

his  declaration  mi:ft  aver,  that  the  adminiftration  was  committed  to  the  defendant.  But  in  Comb.  46c. 
a  cafe  is  cited  to  have  been  adjudged,  Mich.  1698,  that  though  fuch  an  omilTion  be  ill  upon  a  demur- 
rer, yet  it  is  aided  by  the  defendant's  pleading  over,  whereby  he  admits  himfelf  a  rightful  and  lawful 
adniiniftrator.  [It  is  fufficient  to  ftite  that  the  defendant  is  adminiftrator.  Holiday  v.  Fletcher, 
2  Id.  Raym.  1510.     2  Str.  781.  S.  C.     i  Barnard.  29.  S.  C.     Wade  v.  Wadman,  i  Barnes,  167.] 

Alfo,  it  was  formerly  holden  abfolutely  necefTary,  that  exe-  Cro.  Eii«. 

cutors  and  adminiftrators  (hould  [b)  conclude  their  declarations  55i.  592* 

with   a  profert  hie   in  curia  litems   teftamentarias  or  litems  admi-  ^^^'  .1' 

tiijlrationisy  becaufe  thefe  were  the  things  which  entitled  them  to  Buift.  200. 

the  adion.  3Buift-223- 

Hob.  38. 
{b)  That  in  zfcire  facias  by  an  executor  upon  a  judgment  obtained  by  the  teftator,  the  profert  is  curia, 
£ff.  may  be  in  the  middle  or  end  of  the  writ.     Carth.  63. 

But  this  is  now  but  form,  and  aided  after  verdift  by  the  ex-  Vent.  222. 
prefs  words  of  the  ftatute  16^17  Car.  2.  c.  8.;  [which  ftatute,  l^^.^  p'*'"" 
by  ^J;w.  c.  16.,  is  extended  to  judgments  by  confefiion,  nihil  asadminif- 
dicit,  or  non  fuin  iuformatus.  And  it  is  further  enabled  by  this  tiator.  where 
laft  ftatute,  that  this  omilTion  of  a  profert  fhall  not  impede  the  ^^"^edsnot, 
judgment,  except  the  fame  fhall  be  fpecially  and  particularly  fet  profrrtls  no 
down  and  fhewn  for  caufe  of  demurrer.  objeftion, 

even  on  a 
fpecial  demurrer.     Crawford  v.  Whittal,  Dougl.  4.  n. 

If  there  are  feveral  executors  named,  one  cannot  fue  alone,  4  Term 
*ntil  the  others  have  releafed.  j  R^P-  5^5' 


(P)  Of  Anions  and  Remedies  againft  Executors  and 
Adminiftrators :  And  herein, 

I.  Upon  what  Contrails  or  Engagements  of  their  Teflators  or 
Inteftates  Executors  or  Adminiftrators  are  liable, 

"iT  is  clearly  agreed,  that  executors  and  adminiftrators,  ftanding  OfF.  of 

in  the  place  of  thofe  they  reprefent,  fliall  be  anfwerable  for  all  ^*^^'  "7^ 

their  debts,  {c)  covenants,  l^c.  as  far  as  they  have  affets,  and  js"* 

that  the  teftator's  covenants  fhall  extend  to  them,  though  not  Jon.  223. 

{d)  exprefsly  mentioned.  Xf^*-  ^"3- 

.  .  (c)  But  It  Is 

faid  that  the  tertator  cannot  bind  his  executor  where  he  13  not  bound  himfelf;  as  if  he  covenants  that 

his  executor  ihalJ  pay  10/.,  no  aftion  lies  for  this.     Cro.  Eliz.  2^2.  Srd  qu If  a  father  articles 

to  pay  "J.  5.  icoo/.  to  build  an  houfe  on  lands  of  which  he  h  feifed  in  fee,  and  dies  before  the  houfe 
is  built,  the  heir  may  compel  J.  5.  to  build  the  houfe,  and  the  father's  executor  to  pay  for  it.  2  Vern. 
321.  Holt  and  Holt.  (^/)  That  in  every  cafe  where  the  teJlrftor  is  bound  by  covenant,  the  executr 
^hall  be  bound  by  it  if  it  be  not  determined  by  his  death.  4S  E.  3.  2.  bro.  Covenan',  12.  Cro. 
Eliz.  553.  and  Dyer,  14.  pi.  69.     Same   rule,  and    what  Ihall   be   a  determination,  aiide  And.  12. 

Leon.  179.     Moor,  74.  pi.  204.     Beadl.  150.     Dyer,257.     Cro.  Eliz.  1 57.     Lit.  Rep.  ;534 But 

if  it  be  to  be  performed  by  the  tiftaior  in  pet^c.^,  the  sxecatgr  canno:  perform  it.  Cro.  El  z.  553. 
2  Mod.  268. 

6  And 


96  (2BrccutocjeJ  anti  SDminificatdri^. 

Bio.  Cove-        And  tlierefore  where  a  man  covenanted  that  A.  fliould  fervtf 
nant,  ix.      ^    ^g  ^,^  apprentice  for  feven  years,  and  died,  it  was  holden» 

that  if  A.  departs  within  the  term,  a  writ  of  covenant  lies  againft 

the  executor  of  the  covenantor  without  naming. 
Sid.  si6.  If  a  man  be  bound  to  inftruft  an  apprentice  in  a  trade  for 

Keb.  761.     feven  years,  and  the  mafler  die,  the  condition  is  difpenfed  with, 
177!  S.  C.    ^o''  it  is  perfonal ;  but  if  he  were  Ukewife  bound  to  find  him 

with  meat,  drink,  cloaths,   and  lodging,  this  the  executors  are 

obHged  to  perform. 
Carth.  519.       \{  A.  leafes  to  B.^  and  B.  covenants  to  repair,  ^r.,  and  he 
Tiinev  and    afligns  to  7.  5.,  who  dies  inteftate  :   the  premifes  being;  out  of 

Morris.  ».  V       I    A-  1     ■  •     CL  -L-        A      ■    -n.      . 

Saik.  309.     repair,  the  lelior  may  bring  covenant  againlt  his  admmntrator  as 

pi.  i;5.  316.  affignee,  and  declare,  that  he  made  a  leafe  to  i>.,  iffc.  cujtis  Jiatus 

S.  C.  Ld.      l^  refidiiurn  termini  annorum^  ^c,  devenit.  ^r.,  per  nfjtznationem 
Raym.  553.  ,-^,..„  '  '  '  '  r        u/ o 

to  the  adminiltrator. 
„jr    c  The  executor  of  a  leffee  for  years  mufl:  pay  the  rent  referved, 

Ex/c.  119.     though  the  rent  be  of  greater  value  than  the  land. 

Salk.  297.  pi.  6, 

Roll.  Abr.  And  if  an  atlion  of  debt  be  brought  againft  an  executor  for 
603.  Cro.  ^Yie  arrearages  of  a  rent  referved  upon  a  leafe  for  years,  and 
Aloor,  566.  (^)  incurred  after  the  death  of  the  teftator,  the  writ  (^)  fliall  be 
Erovvni.  56.  in  the  debet  and  detitiet  (c),  becaufe  the  executor  is  charged  of  his 
Cro.  Jac.  ^^^  pofleffion. 
411.  546.  ^ 

Biilft.  23.  2  Rrowul.  2c6.  Cro.  Car.  225.  Allen,  34..  Mod.  1S6.  2  Brownl.  :oi.  Palm.  1 16. 
S.  P.  {a)  Where  part  incurred  in  the  time  of  the  teftator,  and  part  after  his  death,  his  executor  may 
be  char^jed  in  the  Jetinet  for  the  whole.  Allen,  7-6.  Stil.  1 18.  [b)  He  may  be  charged  in  thtdetinct 
only,  but  then  he  fhall  anfwer  only  out  of  the  teftator's  eftate.  Allen,  42.  S.  C.  Stvl.  79.  Lev. 
127.  S.  P.  adjudged,  (c)  For  though  they  have  the  land  as  executors,  yet  nothing  lliall  be  employed  to 
the  execution  of  tlie  will,  but  fuch  profits  only  as  are  above  that  which  is  to  make  the  rent ;  and  there- 
fore, fo  much  of  the  profits  as  is  to  make  or  anfwer  the  rent  they  fiiali  take  to  their  own  ufe,  and  they 
ihall  be  charged  for  it  in  the  debet  and  den>:ct,  Poph.  1:0.  5  Co.  31.  Cro.  £liz.  712— And  if  the 
tand  be  not  worth  more  than  the  rent,  it  : j  a  good  piea  to  fuch  aft':on  in  the  debet  and  detinet ;  for  ia 
fuch  cafe  he  is  to  be  charged  in  the  deiinet  only.  Vent.  171.  perCuriam^  and  for  this  ■v'nie  Palm.  llS. 
Sid.  2(16.  Mod.  185. — But  where  they  are  to  be  charged  upon  a  leafe  made  to  the  teftator,  and  have 
not  the  profits  of  the  leafe  to  anfwer  it,  they  ought  to  be  charged  in  the  dctinct  only ;  as  where  debt 
is  brought  againft  an  executor  of  a  lefTee  for  rent  incurred  after  aflignment  of  the  term.  Poph.  120. 
Sid.  266.  S.  C.  Lev.  127.  3  Mod.  327.  So,  if  brought  againft  him  after  waver  of  the  term.  Lev. 
127.  &  vide  Allen,  43. 

Saik.  297.  But  though  he  is  to  be  c'larged  in  the  deoct  and  detinety  yet 
P*' ^'  the  executor  may  plead  that  he  has  not  aflets,  and  that  the  land 

Ixec.  119.    is  of  lefs  value   than  the  rent,    and  demand  judgment,    if  he 
ought  not  to  be  charged  in  the  detinet  only ;    but  fo  long  as 
he  hath  aflets  he  cannot  wave  the  term,  or  fay  that  it  is  of  lefs 
value  than  the  rent ;  but  after  he  hath  difcharged  himfelf  of  the 
aflets,  he  may  wave  the  poiTeflion  by  giving  notice  to  the  re- 
verfioner. 
X  Co.  159.        Alfo,  in  all  alliens  againft  executors  and  adminiftrators,  the 
5j^'      .      charge  mult  be  in  the  {d)  detinet  only  ;  for  they  are  only  charge- 
hath  been      ^hle  in  refptcl  of  the  'aflets. 

holden,  that  if  debt  be  brought  againft  an  adminlftrator  in  the  debet  and  dcth-ct,  f>r  rent  due  before  hlg 
time,  where  it  fiiould  be  only  in  the  dcthiet,  that  this  is  aided  after  verditt,  by  16  Si  17  Car.  z.  c.  8. 
Sid.  379. 

Roll.  Abr.  But  if  an  executor  obliges  himfelf  to  pay  a  debt  due  by  con- 
*®J*  trad;  by  the  teftator  j  in  debt  upon  this  obligation,  the  writ  may 

be 
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be  in  the  debet  and  ddinety  becaufe  the  obligation  makes  it  his 
own  debt. 

So,  after  {a)  judgment  againft  an  executor,  one  may  in  a  new  Sid.  59S; 
a6lion  of  debt  in  the  debet  and  dethiet  fuff^eft  a  devaflavitt  and  ^"^.T^^^^"' 
thereby  charge  him  a^  i'5;«j-/);'ij/»r«j'.  a  judgment 

againft  him,  vide  Roll.  Abr.  603.    5  Co.  32.    2  Lev.  145.    1  Vent.  315.  321.    Sid.  63.* *  See 

1  Saund.  217.  Carth.  2.  2  Lev.  161.209.  Upon  a  judgment  againit  huib.md  and  wife  executrix, 
if  ftie  furvive:,  debt  does  not  lie  foggefting  a  de-oaflami  by  tiie  hufbasid  ;  for  though  chargeable  for  the 
wafting  by  ilie  hulband,  lae  ihail  not  be  charged  dt  bonis  frofriis  for  colls  recovsied  againft  tlie  huiblJid* 
R.    z  Lev.  161. 

2.  Of  Perfonal  Torts,  which  are  faid  to  die  with  the  Party. 

The  taking  up  of  an  executorfhip  is  an  engagement  to  anfwer  Plow.  iSr. 

all  debts  of  the  deceafed,  and  all  undertakings  that  create  a  debt,  9^'  °^ 

as  far  as  there  are  aflets  ;  but  doth  not  embark  executor  \i\  the  ^i\  For  this 

perfonal  [b)  trufts  of  the  deceafed  ;  nor  is  he  obliged  to  anfwer  for  reafon,  it 

his  feveral  injuries  ;  for  none  can  tell  how  they  might  have  been  ^^^^^y  ^^^^ 

<lifcharged  or  anfwered  by  the  teftator  himfelf.  were  not 

chargeable  in  account,  becsufe  not  fuppofed  to  be  conufant  enough  In  the  particular  dealings  of  their 
teftator,  "vide  tit.  Account.— HtnQe.  alio  it  hath  been  holden,  that  MA-  bails  goods  to  B.  to  which  C, 
hath  a  right,  and  B.  dies,  that  the  executors  of  5.  muft  deliver  thefe  goods  to  C,  and  are  no  ways  ac- 
countable for  .them  to  A.,  for  they  came  to  the  poiTeffion  by  the  law  ;  and  therefore  muft  only  deliver 
them  to  thofe  perfons  in  whom  the  l.\w  hath  eftabli/hed  the  property.     Roll.  Abr.  607. 

Hence  it  hath  been  eftablifhed  as  a  maxim,  that  aBlo  perfonaUs  Roll.  Abr. 

fnoritur  cum  perfonal    and  on  this  foundation  it  was  formerly  ^  ^  ^^oV 

holden,  that  there  was  no  remedy  for  the  recovery  of  debt  due  4  co!  93* 

by  fimple  contraft  by  the  teftator,  efpecially  by  action  of  debt ;  Cro.  Eiiz. 

for  herein  the  teftator  might  have   waged  his  law,    of  which  ''^'■^°*' 
1.         r    i_-  •      1        •       1  °  "^^5-     And. 

beneilt  niS  executor  is  deprived.         182.  Leon.  165.  Goldfb.  106.  Moor,  366.  Poph.  31, 

But  it  is  now  agreed,  that  an  [c)  adion  lies  againft  executors,  9  Co.  87. 
where  there  is  a  duty  as  well  as  a  wrong;  and  that  they  are  c°fVJ;''* 
anfwerable  in  thofe  perfonal  anions  which  arife  e>:  contraEluy  and  ^^^_ 
not  ex:  maleficio;  for  that  every  contrad  implies  a  promife  to  per-  Vaugh.for; 
form  it,  in  which  the  teftator  himfelf  could  not  wage  his  law,  ^[^^J^" 
becaufe  he  could  not  make  oath  that  he  had  difcharged  the  duty  debt , 


on  a 


before  the  quantum  had  been  afcertained  by  a  jury.  fiiipie  "n- 

^  y        J      ^  jj3^  cannoC 

be  recovered  againft  an  executor  by  aftion  of  debt,  yet  it  may  by  affumpfit.     Lev.  200,  aoi. 

So,  where  in  cafe  againft  an  executor  the  plaintiff"  declared,  Hob.  216, 
that  he  profecuted  an  attachment  of  privilege  againft  the  teftator ;  BWj^^^^J  ««<» 
and  that  the  teftator,  in  confideration  that  he  would  forbear  any 
further  proceedings,  promifed  to  pay  him  50/.;  it  was  holden, 
that  the  action  lay  againft  the  executor,  this  being  fuch  a  con- 
traft  as  bound  the  teftator  himfelf. 

Alfo,  it  hath  been  refolved,  that  there  is  no  difference  between  Cro.  Jac. 
a  promife  to  pay  a  debt  certain,  and  a  promife  to  do  a  collateral  4°^-  417- 
aft,  which  is  incertain,  and  refts  only  in  damages,  as  a  promife  '^'^^\  ,6, 
to  give  fuch  a  fortune  with  his  daughter,  to  deliver  up  fuch  Fawcett  and 
a  bond,  es-V.,  and  that  wherever  in  thofe  cafes  the  teftator  him-  pj,'^"'-,^^^ 
felf  is  liable  to  an  action,  his  executors  (hall  be  liable  alfo.  cro.  "jac.  * 

662.   S.C.     Roll.  Rep.  *06.     Sander  and  Efterlie,  S.  P. 
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Raym.  95.        So,  where  a  prohibition  was  prayed,  becaufe  a  parfon  libelled 

Ru'ff^l  ^^^  ^"  ^^^   fpiritual  court  for  tithes,  fubtraded  (a)  by  the  teftator, 

Sid.  IS.  againfl:   an  executor,  upon  this  ground,  that  it  was  a  pcrfoual 

*nd  Keb.  tort,  that  died  with  the  perfon  ;  at  leaft  that  the  penalty  given 

Lev.*  ^q.^'  ^y  ^^^^  ftatute  {hould  not  be  recovered  after  the  party's  death  who 

S.  p.  offended  ;  the  court  denied  the  prohibition,  and  held,  that  the 

{^)  So,  rule,  that  quod  crituf  ex  delicto  y  mn  ex  cotitraclu  fliould  not  charge 

adminiftra-  "*^  executor,  did  not  extend  to  the  cafe  of  tithes. 

tor  to  his  foil  brought  debt  for  tithes,  and  it  was  moved  in  arreft  of  judgment,  that  this  a<fl'!Oii  being 
given  for  the  contempt  and  wrong  done  to  the  intcftate,  does  not  lie  for  the  adminiftracor ;  the  intent 
of  the  ftdtute  2  &  3  E.  6,  c.  13.  being  to  give  remedy  only  to  the  party  g:ieved  j  but  it  was  lefolved, 
that  It  lay  for  the  adrniniftiator  of  the  party  grieved,  that  here  was  a  duty  as  well  as  a  wrong  Vent.  30. 
Sir  William  Morcton  and  Hopkins.  2  Keb.  502.  S.  C.  Sid.  407.  S.  C.  in  which  lait  book  it  is 
faidj  that  }t  will  not  lie  againft  the  executor  of  him  who  did  the  wrong  j  but  ya.  and  I'ldi  Yelv.  63. 
2  Inft.  630.     Roll.  Abr.  912. 

Tide  tit.  Trover  lies  againft  executors,  for  this  a£lion  is  not  merely  ex 

Con-^JrT^  ?/Wt;/-^no,  which  dies  with  the  perfon,  but  here  there  is  fuppofed 

[Troverwiii  ^n  intention   in  the  tellator  to   reftore  the  goods  to  the  right 

not  he  owner,  for  the  law  will  not  prefume  an  intention  of  injury  In  any 

againft  exe-  pgyfon ;  and  therefore  the  maleficium  is  in  the  executors,  in  not 

cutors  upon     *^      ,  .  ,,  .        .  i-       1 

a  converfion  niaking  reititution  accordingly. 

kjr  the  teflator,  in  refpcft  of  the  form  of  the  pica.    Hambly  v.  Trott,  Cowp.  375.] 

4  Mod.  403.  Atid  though  the  rule  at  common  law,  that  a  perfonal  a6Hon 
1  '^'s"  '^^^^  with  the  perfon,  hath  been  conftrued  equally  to  extend  to 
6 Mod.  125.  wrongs  and  injuries  done  by  or  to  the  teftator;  fuch  as  affaults 
zLd. Raym.  and  batteries,  breaches  of  truft,  t^c;  yet  it  feems,  that  an  exe- 
Saik  '^°''  cutor  in  fome  cafes  may  within  the  equity  of  4 -E.  3.  eap.  7.  de 
pi.  2,  "  honis  afportatis  in  vifa  tejiatorisy  maintain  an  a6lion  for  an  injury 
Vent.  30.  done  to  his  teftator ;  whereas,  if  it  had  been  done  by  the  teftator, 
12  w'od.  7^'  ^^  would  have  come  within  the  rule  of  actio  perfonalis  moritur  cum 
565.  Ld.  perfond. 
Raym.  40.  437.  5^73.     Gilb.  Eq.  Rep.  190.     Stra.  60.  576. 

Jon.  173.  And  therefore,   it  hath  been   holden,  that  if  a  fherlff  fufFers 

Lat^c'h  ^6^*  ^  pei^oi^  hi  his  cuftody  on  mefnc  procefs  to  efcape,  the  execu- 
Noyj  i-j.  '  tor  of  the  party,  at  whofe  fuit  he  was  in  cuftody,  may  maintain 
Mafon  V.  an  aftion  againft  him  ;  becaufe  the  body  of  the  prifoner  being  a 
D^ion,  Cro.  pledge  for  the  debt,  the  executor  might  be  otherwife  without  any 
S.P.  Koil.  remedy,  which  is  an  injury  to  the  goods,  and  not  to  the  perfon 
Abr.  521.  '  of  the  teftator  {h) :  but  in  this  cafe,  if  the  flieriff  died,  the  party 
6*Mod  126    ^0^^^^  ^'-^^'^  "^^  remedy  againft  his  executor. 

S.  p.  and  the  fame  diverGty.  {h)  So,  an  executor  may  charge  another  executor  for  a  dcvajiav'it,  tathe 
injury  of  his  teftator  ;  but  at  common  law,  the  executor  of  an  executor  was  not  liable  for  a  de-vafia-j'it  of 
the  firft  executor.     Salk.  314.  pi.  22.     2  Ld,  Raym.  971.  1502.-- [See  hfra,  Div.  3. J 

4  Mod.  403,  So,  where  to  ^  fieri  facias  the  fheriff  made  a  falfc  return,  Wz. 
"vvi:iiams  j]jjjj^  jjg  levied  only  fo  much,  when  in  truth  he  had  actually  levied 
Saik.  12!  ■  niore  \  and  the  executor  of  the  party  brought  an  a£lion  for  this 
pi.  2.  s.C.  falfe  return;  it  was  adjudged,  that  it  lay;  for  this  was  not 
For"b^^t  properly  an  injury  done  to  the  perfon  of  the  teftator,  for,  then 
vj;ing  the  moriii'.r  cum  perfondy  but  it  was  an  injury  to  his  eftate. 
.t,oiU;  a  right  was  veiled  in  ihs  teftator.     Cro.  Car.  297.  S-  P.  but  nu  refoliUon. 

5  [Actions 
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f  A£tions  furvive  againfl:  an  executor,  or  die  with  the  perfon,  Cowp.  375. 
cither  on  account  of  the  caiife  of  aBioriy  or  on  account  oftheforin  of  f"''' ''°/'? 
aHioti.  As  to  the  former,  where  the  caufe  of  adlion  is  money 
due,  or  a  contraft  to  be  performed,  gain  or  acquifition  of  the 
teftator,  by  the  work  and  labour,  or  property  of  another,  or  a 
promife  of  the  tsftator,  exprefs  or  implied  ;  where  thefe  are  the 
caufes  of  adtion,  the  a£lion  furvives  againft  the  executor.  But 
where  the  caufe  of  a£lion  is  a  tort,  or  arifeih  ex  delicioy  fuppofed 
to  be  by  force  and  againft  the  king's  peace,  there  the  adlion  dies ; 
as  battery,  falfe  imprifonment,  trefpafs,  words,  nuifance,  obftrudl- 
ing  lights,  diverting  a  water-courfe,  efcape  againft  the  (herilF,  and 
many  other  caufes  of  the  like  kind. — As  to  the  latter — in  fome 
aftions  the  defendant  could  have  waged  his  law ;  and  therefore, 
no  adlion  in  that  form  lies  againft  an  executor.  But  now,  other 
aflions  are  fubftituted  in  their  room  upon  the  very  fame  caufe, 
which  do  furvive  and  lie  againft  the  executor.  No  adtion  where 
in  form  the  declaration  muft  be  quare  vi  et  armis,  et  contra  ^acem^  . 
or  where  the  plea  muft  be  that  the  tejiator  was  not  guiltyy  can  lie 
againft  the  executor.  Upon  the  face  of  the  record  the  a£tion 
arifeth  ex  deliSio;  and  all  private  criminal  injuries  or  wrongs,  as 
well  as  all  publick  crimes,  are  buried  with  the  ofFender.] 

3.  Of  Remedies  againft  Executors  or  Adminiftrators  of 
Executors. 

It  feems  agreed,  that  executors  or  adminiftrators  of  executors  Roll.  Abr. 
or  adminiftrators  were  not  at  [a)  common  law  liable  to  the  de-  9»°- 
'jojlavits  of  thofe  they  reprefented,  becaufe  they  could  not  be   ,,.  1  Keb*. 
fuppofed  to  know  how  their  teftators  or  inteftates  had  difpofed  of  461-  530. 
the  goods;  and  therefore  this  was  efteemed  ailio  perfonalis  qua  yt^'V^''^ 
moritur  cum  perfond.  Chancery 

fuch  executors  and  adminiftrators  were  made  liaUe  as  far  as  they  had  aflets.  2  Mod.  293.  Chan.  Ca. 
302.  »  Chan.  Ca.  217.  a  Stra.  716.— And  that  in  equity  creditors  and  legatees  may  follow  the 
aflets  into  whofe  hands  focver  they  come.     Chan.  Ca.  57.     a  Vern.  75. 

But  it  being  found  very  inconvenient,  that  where  an  executor 
defon  tort  died,  there  could  be  no  remedy  at  law  againft  his  exe- 
cutors or  adminiftrators ;  or  that  where  a  lawful  executor  made 
an  alteration  of  the  goods  of  the  teftator,  and  died,  that  creditorj^ 
to  the  firft  teftator  (hould  be  difappointed  of  their  debts,  though 
fuch  executor  left  fufficient  aflets  ; 

Therefore  by  the  a£t  of  30  Car.  2.  c.  7.  "  Creditors  were  enabled 
**  to  recover  their  debts  of  the  executors  and  adminiftrators  of 
**  executors  in  their  own  wrong ;"  and  this  z€t  by  the  4^5 
W.  ^  M.  cap,  24.  is  made  perpetual ;  and  alfo  by  the  faid  laft 
mentioned  adi,  reciting,  **  That  it  had  been  doubted,  whether 
**  the  30  Car,  2.  extended  to  any  executor  or  executors,  admi- 
*'  niftrator  or  adminiftrators  of  any  executor  or  adminiftrator  of 
**  right,  who,  for  want  of  privity  in  law,  were  not  before  an- 
**  fwerable ;  it  is  ena£lcd  and  declared,  that  all  anxi  every  the 
"  executor  and  executors,  adminiftratqr  or  adminiftrators  of  fuch 
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•  And  upon  «  exccutor  or  adminiftrator  of  right,  who  fhall  wafte  or  convert 
t'll'  **""m,  "  ^"  ^'^  °^"  "^^  goods,  chattels,  or  eftate  of  his  teftator  or  in- 
oradijiiiiii-  "  tcftatc,  fiiall  from  thenceforth  be  liable  and  chargeable  in  the 
tratorofa  «  fame  manner  as  his  or  their  teftator  or  inteftate  fhould  or 
li^i.tfuiex.    „  might  have  been  *." 

ecucor  or  o 

adniilira:or,  /hall  be  charged  upon  a  de-vajidvtt  of  the  teftator  or  inteftate,  for  the  word  ( adm'tmjirator ) 
conipreiiei^ds  liim.  R.  3  Mod.  113.  [But  in  the  cafe  of  Hammond  v.  Gatlifte,  Andr.  252.,  the 
court  ftiongly  inclined  to  think)  that  an  executor  de  Jon  tort  is  not  liable  for  a  devajlaii'it  commiiud  by 
the  liril  cxccutoi  dijon  tcrt,  either  ai  the  common  law,  or  by  thefe  ftatutes.] 

4.  Where  Executors  and  Adminlftrators  (hall  be  excufed  from 

Cofts. 

Cro.  jac.  Executors  and  adminiftrators,  when  plaintifFs,  pay  no  cofts  j 

*:^-  for  they  fue  in  autet  droit y  and  are  but  truftees  for  the  creditors, 

N^BenJi.  *  ^"^  ^^^  ^'^^^  prcfumed  to  be  fufficiently  conuzant  in  the  perfonal 

19.  pi.  ^s.  contrads  of  thofe  they  reprefent;  and  therefore  are  not  compre- 

K°iKv'''°^'  J^^"f^^^  within  the  ftatutes  23  H.  8.  cap.  15.     4  Jac.  i.  cap.  3.  or 

uluel'!'^'  8  c?"  9  W.  ^  M.  cap.  10.  which  give  defendants  cofts. 

79.  Cro.  Eliz.  69.  503.  Cro.  Car.  289.  Winch.  lo.  70.  RoU.  Rep.  63.  Sav.  J33.  Carth.i8l. 
4  iVIod.  244.     3  Lev.  375.     SJiin,  400.  pi.  34. 

Savii.  134.        But  if  executors  or  admlniftrators  bring  an  aftion  in  their  own 

Hut.  79.  right,  as  for  a  converfion  or  trefpafs  in  their  own  time,  they  fliall 

Latch.  220.  pay  cofts,  although  they  name  themfelves  executors,  for  this  is 

Vent.  92.  but  furplufage. 

6  Mod.  94. 

J  S 1 .     7  Mod.  9S.  1 13.     But  for  this,  and  where  the  a^ion  fliall  be  faid  to  be  in  their  own  right,  -vide 

tit.  Cty?j,  letter  (E). 

Plow  1S3.  So,  an  executor  defendant  (hall  pay  cofts  in  all  cafes,  and  the 
Hard.  165.  judgment  is  de  boms  te/Iatoris,  ft^  Isfc^  iff  Ji  nofiy  tunc  de  bonis  pro~ 
«;o3.  '^'  p''iis:  alfo  when  he  is  defendant,  and  there  is  judgment  for  him. 
Hut.  69.       he  fliall  have  his  cofts. 

Trin.6Ann.       A  judgment  was  had  againft  an  adminiftrator  for  cofts  de  bonis 

w-^i,'  ^*       propriijf  and  error  brought  that  it  ought  to  have  been  de  bonis  tef- 

an'd  Weft-      tatoris^  ^  ft  nulla  bona^  then  de  bonis  propriis :   this  was  agreed  to 

biook.  be  error ;  but  whether  this  judgment  for  the  cofts  might  not  be 

reverfed  without  afFedling  the  principal  judgment  was  the  quef- 

tloii,  they  being  diftin£l  judgments ;  and  it  was  holden  by  Ho/fy 

Chief  juftice,  that  if  judgment  be  given  for  recovery  of  dower 

and  meftte  profits  and  damages,  it  may  be  reverfed  for  the  one, 

and  ftand  for  the  other ;  and  he  took  this  difference  ;  if  one  part 

of  the  judgment  be  warranted  by  a£l  of  parliament,  and  the 

othei"  by  common  law,  this  may  be  reverfed  for  part,  and  ftand 

for  the  other,  but  if  all  be  at  common  law,  it  muft  ftand  or  be 

reverfed  in  all ;  and  in  this  cafe  the  judgment  for  the  cofts  was 

revei-fed,  and  the  principal  judgment  affirmed. 

•a  Saik.  596.       [In  an  action  by  an  executor  or  adminiftrator,  the  plaintiff  not 

iStr.  796.    i,eing  liable  to  cofts,  the  defendant  was  not  allowed  formerly  to 

bring  money  into  court ;  but  now  it  is  otherwifc,  and  the  effect 

of  the  rule  will  be  not  to  make  the  plaintiff'  pay,  but  only  lofe  his 

cofts.] 

5.  Executors 
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5.  Executor!  and  Adminlftrators  excufed  from  putting  in  Special 

Bail. 

Executors  and  adminiftrators  are  not  to  be  holden  to  (a)  fpeclal  Cro.  jac. 
bail;  for  the  demand  is  not  on  the  perfons,  but  on  the  aflets  of  SS^* 
the  deceafed  ;  and  it  would  be  unreafonable  to  fubjeft  their  per-  ck)  Ca^f-q. 
fons  to  an  execution  for  the  debt  of  another.  Lit.  Rep.^2. 

(a)   Al'ho' 
an  attorney  he  plafntifT,  and  it  was  pretended  he  was  entitled  to  have  fpeclal  bail  by  his  privilege.  Sid.  63. 
—So,  though  the  caufe  is  removed  from  an  inferior  court  to  a  fuperior  j  for  this  would  encourage  plain- 
tiffs to  commence  their  aftions  againlt  executors  in  fuch  inferior  courts.     2  Lev.  204.     Sid.  41 S.    Lev. 
345.268.    2  Jon.  82.     Salk.  98.  pL  4. }  but  Lit.  Rep.  81.  fonr. 

Hence  it  hath  heen  holden,  that  if  there  be  a  judgment  againft  Cro.  jac. 
an  executor  for  the  debt  de  bonis  tejlatorisj  and  for  the  damages  55° 
only  de  bonis  propriis,  he  may  bring  error,  and  have  a  fuperfi'd^aSy  y  pj^jt, 
without  giving  fureties,  according  to  3  Jac.  i.  cap.  8.;  for  though  Cro.  lac. 
the  words  of  the  ftatute  are  general,  yet  it  muft  be  intended  59-  s.  p. 
where  judgment  is  againft  the  defendant  himfelf  upon  his  own  s.  p. 
bond,  or  where  the  judgment  is  general  againft  executors  ;  for  it  Keb.  716. 
would  be  unreafonable  they  {hould  find  fureties  to  pay  the  whole        • 
out  of  their  own  eftate. 

But  upon  a  devajiavit  executors  fhall  be  holden  to  fpecial  bail ;  i  Lev.  59, 
and  herein  the  difference  is,  that  upon  a  bare  fuggeftion  of  a  de-  q^I^^  ^^ 
vajlavity  an  executor  (hall  not  be  holden  to  fpecial  bail ;  but  where  Comb.  206. 
upon  a  judgment  againft  him  execution  is  taken  out,  and  the  '  ^'^^'  i/*» 
(heriiF  returns  a  devajiavity   upon  an  adlion  of  debt  upon  this 
judgment  the  executor  Ihall  be  holden  to  fpecial  bail. 

[Where  an  executor  hath  perfonally  promifed  to  pay  a  debt  Mackenzie 
or  legacy,  it  feems,  that  he  may  be  hplden  to  bail  on  fuch  pro-  ^ie'^^Term 

^ife.j  Rep.  716. 
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WHEREVER  a  right,   title,    or  intereft  is  deftroyed  or  Co.  Uu 
taken  away  by  the  zd:  of  God,  operation  of  law,  or  ^'^J," ''^^^^^^ 
a^t  of  the  party,  this  in  many  books  is  called  an  extinguifh-  g,^.'  * 
ment. 

But  as  it  is  a  word  of  a  large  fignification,  and  relative  to 
other  things  elfewhere  treated  of,  I  Ihall  here  only  confider  it 
briefly  as  it  regards  the  following  matters,  to  which  it  feems  to 
b€  moft  frequently  applied. 

H  3  (A)  Of 


102  ,  €rtingui(J)ment. 

(A)  Of  the  Extlnguifliment  of  Rents. 

(B)  Of  the  Extingulfliment  of  Copyholds. 

(C)  Of  the  Extinguifhment  of  Common. 

(D)  Of  the  Extinguifhment  of  Debts. 


(A)  Of  the  Extinguifhment  of  Rents. 

Poiiexf.T4.2.  iVz  Icflbt  purchafes  the  tenancy  from  his  leflee,  the  lefTor  can- 
(d)  That      1  nQf  hgyg  b(,t}^  tl^g  j.gj^j.  ^^^  ^j^g  jgj^j  .  „Qj.  ^^^  tj^g  tenant  be 

this  cafe  is  Under  any  obligation  to  pay  the  rent,  when  the  land,  which  was 

extinguifli-  the  confideration  thereof,  is  refumed  by  the  leflbr  into  his  own 

ed.  Vaugh.  ju^ds ;  and  this  refumption  or  purchafe  of  the  tenancy  makes 

if  arentbe  what  IS  (a)  properly  Called  an  extinguifhment  of  the  rent ;  that  is, 

granted  to  the  rent  can  never  become  due  or  payable  by  the  tenant,  by 

rf-  ^°{B^^  virtue  of  the  donation  which  created  the  tenancy,  when  the  land 

ud  ji.  dies,  or  tenancy  is  conveyed  to  the  leflbr,  in  as  abfolute  a  manner  as 

living  B.J,  he  was  feifed  of  the  rent, 

the  rent  Is 

■determined  upon  the  death  of  ^.  equally  as  if  granted  to  him  for  his  own  life ;  and  in  this  cafe  the  rent 
is  faid  more  properly  to  be  determined  than  extinguifhed.  Vaugli.  199. — So,  when  either  the  rent  or 
Jand  are  fo  conveyed,  not  abfolutely  or  finally,  but  for  a  certain  time,  ^fter  which  the  rent  will  be  again 
revived  ;  this  is  properly  called  zjufpenjion  of  the  rent.     Vaugh.  199. 

Bro.  Extin-       Bnt  if  the  conveyance  to  the  leflbr  was  not  abfolute,  but  upon 
s^'"*^^"''    condition;  or  if  it  were  only  of  a  particular  eftate,  of  fhorter  diira- 
39!  199.   '    tion  than  the  eftate  which  the  leflbr  had  in  the  rent ;  in  thefe 
J>olicxf.i4i.  cafes,  though  there  be  an  union  of  the  tenancy  and  the  rent  in 
the  fame  hand,  yet  becaufe  that  union  is  but  temporary,  for 
upon  the  performance  of  the  condition,  or  determination  of  the 
particular  eftate,  the  tenant  is  reftored  to  the  enjoyment  of  the 
land,  and  confequently  the  obligation  to  pay  the  rent  revives ; 
therefore  the  rent  in  fuch  cafe  is  only  fufpeiidedf  and  not  ex- 
tinguifhed. 
»Roll  Air.       Alfo,  if  the  lands  demifed  be  evicted  from  the  tenant,  or  reco« 
H  K  f,         vered  by  a  title  paramount,  the  lefl'ee  is  difcharged  from  the  pay- 
Cro.  Eiiz.     ment  of  the  rent  from  the  time  of  fuch  eviction  ;  and  this  is  alfo 
47.    Co.      called  an  extinguifliment  of  the  rent.     But  notwithftanding  fuch 
Yb\  'rtfo''*'  "^^^^^^"^y  ^"^  evidion,  the  tenant  [b)  (hall  pay  the  rent  which  be- 
th^ieafewas  Came  due  (f)  before  the  recovery;  becaufe  the  enjoyment  of  the 
mads  by  a     land  being  the  confideration  for  which  the  tenant  was  obliged  to 
thf  kff-'e^"'  pay  the  rent,  fo  long  as  the  confideration  continued,  the  obliga- 
tame  in        tion  muft  be  in  force  ;  there  being  the  f^ime  reafon  tjliat  the  tenant 
under  the      fhould  pay  the  rent  for  part  of  the  time  contracted  for,  as  for 
I'"fai7on-    ^^^  y^^olt  term,  if  he  had  enjoyed  the  land  fo  long. 

Unix,  and  the  peaceable  enjoyment  of  the  land  during  the  time  he  held  it,  was  a  fufRcient  obligation  on 
httv.  to  F»y  the  rent.     »  Roil.  Abr.  4Z9.     Hob.  6.     (c)  But  if  the  tenant  be  ouited  by  a  title  para- 

inouat. 
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Jiiount,  before  the  day  appointed  for  the  payment  of  the  rent,  fuch  evlflion  entirely  difcharges  the  tenant 
from  the  payment  of  any  part  of  the  rem.  lo  Co.  128.  a.* *  But  if  the  perfon  having  title,  re- 
covers in  ejeftment  againft  the  tenant,  and  lays  his  demlfe  far  enough  back  to  include  the  time  the 
tenant  held,  the  tenant  will  be  anfwerable  to  the  perfon  fo  recording  for  the  mefne  profits. 

For  the  fame  reafon,  if  part  only  of  the  land  letten  be  evifted  lo  Co.  128. 
from  the  the  tenant,  fuch  eviftion  is  a  difcharge  of  the  rent  in  ^°^^'  ^^^' 
proportion  to  the  value  of  the  land  evifted.  Dy^r,  56, 

If  a  man  who  hath  a  rent-fervice  purchafes  part  of  the  land  Lit.  §  22a, 
out  of  which  the  rent  iflues,  the  rent-fervice  is  not  extinguilhed, 
but  (hall  be   apportioned   according  to   the  value  of  the  land  ; 
fo  that  fuch  purchafe  is  a  difcharge  to  the  tenant  for  fo  much  of 
the  rent  only  as  the  value  of  the  land  purchafed  amounts  unto. 

But  if  a  man  has  a  rent-charge,  and  purchafes  part  of  the  Lit.  §  a^a, 
land  out  of  which  the  rent  ilTues,  the  whole  rent  is  extinguiihed,  =^3- 
and  confequently  the  tenant  difcharged  from  the  payment  of  it.  °' '  ^* 

But  in  this  cafe,  if  the  grantor  by  deed  reciting  the  purchafe  Co. Lit.  147. 
had  granted  that  the  grantee  Ihould  diftrain  for  the  fame  rent 
in  the  refidue  of  the  land,  the  whole  rent-charge  had  been  pre- 
ferved  •,  becaufe  fuch  power  of  diftrefs  had  amounted  to  a  new 
grant. 

But  the  law  has  carried  this  notion  of  extinguifhment  only  to  Lit.  §  224. 
fuch  cafes  where  the  grantee  of  the  rent  wilfully  by  his  own  a£l  ^o.  Lit. 
prevents  the  operation  of  the  grant  according  to  the  original  in-  ^'^^^j_  ^i^^.^ 
tention  thereof;  for  if  part  of  the  land  defcends  to  the  grantee  of  236. 
the'  rent-charge,  the  rent  fliall  be  apportioned  according  to  the 
value  of  the  land  -,  for  the  grqntee  in  this  cafe  is  perfectly  palhve, 
and  concurs  not  by  an  a£l  of  his  to  defeat  the  intention  of  the 
grant  •,  and  therefore  it  would  be  unreafonable  and   fevere,  that 
he  ftiould  be  puniflied  M'ithout  his  default,  or  concurring  in  that 
acl  which  extinguiflies  the  rent. 

Hence  likewife  it  is,  that  if  a  man  grants  a  rent-charge  out  of  Co.  Lit, 
two  acres,  and  afterwards  the  grantee  recovereth  one  acre  by  H^-  b» 
title  paramount  the  grant,  the  whole  rent  Ihall  not  be  extin- 
guillied,  becaufe  the  law,  that  gives  the  remedy  for  the  recovery 
of  a  man's  right,  will  not  prevent  the  profecution  of  fuch  right, 
by  depriving  the  profecutor  of  a  greater  profit  than  the  thing  i-e- 
covered  may  amount  to  ;  but  in  this  cafe  there  fhall  be  no  appor* 
tionmentj  but  the  grantee  fliall  have  the  whole  rent  after  he  has 
recovered  the  one  acre;  becaufe  by  the  grant  each  acre  is  charged 
with  the  whole  rent ;  and  upon  the  recovery  it  appears,  that  the 
grantor  had  no  intcreft  in  one  acre,  and  confequently  could  not ' 
charge  it;  and  therefore  the  grant  being  to  be  taken  moft  ftrongly 
againlt  him,  the  whole  rent  fliall  continue  after  the  recovery,  be-^ 
caufe  the  grant  was  originally  for  fo  much,  and  therefore  fhall 
iffue  out  of  that  land  which  he  had  power  to  charge  ;  whereas  in 
the  former  cafe  the  grantor  had,  at  the  time  of  the  grant,  power 
to  charge  all  the  land ;  and  therefore  when  part  of  the  land,  fub- 
je£l  to  fuch  charge,  comes  to  the  grantee  by  a£i:  of  law,  it  is 
reafonable  at  lead  that  the  charge  fliould  be  apportioned. 

Alfo,  a  rent-charge  may  in  fome  cafes  be  apportioned  by  the  Co.  Lit. 
a£t  of  tire  party  ;  as  if  the  grantee  releafes  part  of  his  rent  to  the  '"^^"p*" 

H  4  .  tenant 
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tenant  of  the  land,  fuch  releafe  does  not  extingulfii  the  whole 
rent:  fo,  if  the  grantee  gives  part  of  it  to  a  ftranger,  and  the 
tenant  attorns,  fuch  grant  lliall  not  extiaguifli  the  refidue,  which 
the  grantee  never  parted  with,  becaufe  fuch  releafe  or  difpofition 
makes  no  alteration  in  the  original  grant,  nor  defeats  the  inten- 
tion of  it,  as  the  purchafe  of  part  of  the  land  does,  for  the  whole 
rent  is  ftill  illuable  out  of  the  whole  land  according  to  the  ori- 
ginal intention  of  the  grant. 

Here  alfo,  as  to  the  appointment  of  a  rent-fervice  by  the  pur- 
chafe of  the  leflbr  of  part  of  the  tenancy,  we  muft  diftinguilh  be- 
tween fervices  divifible  in  their  own  nature,  as  a  rent,  and  fuch 
as  are  indivifible,  as  a  horfe,  a  hawk,  ^V.  For  in  the  laft  cafe, 
if  the  lord  purchafe  part  of  the  tenancy,  there  can  be  no  appor- 
tionment of  the  fervice  from  the  nature  of  the  thing;  and  there- 
fore fuch  fervice  is  extintl,  and  the  tenant  difcharged  from  the 
payment  of  it ;  for  the  whole  tenancy  being  equally  cliargeable 
with  the  payment  of  fuch  fervice,  the  lord  by  his  own  act  fhall 
not  difcharge  part,  and  throw  the  whole  burthen  upon  the  red- 
due,  for  his  own  private  benefit  and  advantage. 

But  if  fuch  entire  fervices  were  for  the  benefit  of  the  pubiick, 
as  knight- fervice  and  caftle-guard,  for  the  defence  of  the  realm, 
or  for  the  adminiftration  of  juitice  -,  or  if  fuch  entire  fervice 
were  a  work  of  charity  or  piety ;  in  all  fuch  cafes  the  tenant  is 
ftill  chargeable  with  the  whole  fervice ;  for  there  can  be  no  ap- 
portionment, becaufe  the  thing  in  its  nature  is  indivifible ;  and 
the  whole  fliall  not  be  extinguiOied,  becaufe  the  pubiick  has  an 
interell  in  fuch  fervices,  and  therefore  (hall  not  be  prejudiced  by 
the  private  tranHiiSlions  of  the  parties. 

So,  where  the  tenure  is  by  a  fervice  in  its  nature  indivifible, 
as  by  a  horfe,  or  a  hawk,  ^c,  which  are  only  for  the  private 
benefit  or  pleafure  of  the  lord  j  yet  if  part  of  the  tenancy  comes 
to  the  lord  by  defcent,  the  fervice  is  not  extinguifhed  ;  becaufe 
here  is  no  confent  or  concurrence  of  the  lord  to  the  divifion. 

It  was  formerly  doubted,  whether  a  rent-fervice  incident  to  a 
reverfion  could  be  apportioned,  or  was  not  utterly  extinguiflied 
by  a  grant  of  part  of  the  reverfion  ;  for  fince  the  reverfion  and 
rent  incident  thereto  were  entire  in  their  creation,  it  was  thought 
hard,  that  by  the  acl  of  the  lefibr  they  fliould  be  divided,  and 
thereby  the  tenant  made  liable  to  feveral  actions  and  diftrefies  for 
the  recovery  of  them  ;  but  it  was  nt  length  refolved,  that  the  re- 
verfion, being  a  tMng  in  if;  r.ature  feverable,  the  rent  as  incident 
to  it  may  be  divided  too,  becaufe  that  being  made  In  retribution 
for  the  land,  ought  fri.  m  the  nature  of  it,  to  be  paid  to  thofe 
\vho  ave  to  have  the  land  upon  the  expiration  of  the  leafe  ;  and 
hence  it  is  that  the  rent  pafles  incidently  with  the  reverfion,  with- 
out any  exprefs  mention  of  it  in  the  grant:  befides,  the  tenant 
has  really  no  prf^judlce  from  fuch  grant,  becaufe  it  is  in  hi^ 
power,  and  it  is  his  duty  to  prevent  the  feveral  fuits  and  diftrefles 
by  a  punctual  payment  of  the  rent ;  and  therefore  he  ought  not 
to  complain  of  a  mifchief  which  he  wilfully  brings  upon  himfelf : 
befides  that,  (a)  formerly  fuch  grants  could  not  take  effect  with- 
out 
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out  the  attornment  and  confent  of  the  tenant ;  but  on  the  other  5  Ann. 
hand  it  would  be  extremely  prejudicial,  if  upon  fuch  grants  the  <^«x6.  §9. 
rent  (hould  not  be  apportioned,  becaufe  then  the  lord  could  not 
out  of  his  eftate  make  a  provifion  for  his  younger  children,  or 
anfwer  the  contingencies  of  his  family  which  are  in  view. 

If  leflee  for  life  or  years  furrender  part,  or  if  he  commit  a  for-  Co.  Lit. 
feiturc  of  part  by  making  a  feoffment,  or  doing  wafte,  there  can  i+^*  ^■ 
be  no  colour  to  conilrue  thefe  a£ls  an  extinguifhment  of  the  235,' 
whole  rent ;  but  in  thefe  cafes  the  rent  fiiall  be  apportioned,  be-  u>er,  5.  a. 
caufe  the  rent  is  a  retribution  for  the  land,  and  therefore  mull  i  |  ^°'  S^* 
neceffarily  ceafe  according  to  the  proportion  of  the  land  refumed  255. 
by  the  leflbr ;  for  it  were  abfurd,  that  the  leffor  fhould  have  both 
the  land  and  retribution  for  it ;  but  the  whole  rent  is  not  ex- 
tinguifhed,  becaufe  from  the  nature  of  the  contract  the  rent  is  to 
be  paid  in  confideration  of  the  enjoyment  of  the  land,  and  there- 
fore the  tenant  (hall  be  obliged  to  pay  the  rent  in  proportion  to 
the  land  which  he  enjoys  :  fo,  if  the  leflbr  grant  the  reverfion  of 
part  to  the  lefTee,  the  rent  fliall  be  apportioned. 

There  feems  to  have  been  variety  of  opinions,  whether  the  Co.  LIr. 
leflbr's  entering  wrongfully  into  part  of  the  lands  demifed  did  not  ^4-3.  i>. 
fufpend  the  whole  rent  during  fuch  tortious  entry,  or  whether  £^°i„p'»;&. 
the  rent  ought  not  to  be  apportioned  •,  and  it  is  now  fettled,  that  «£•«^  4S. 
fuch  tortious  entry  fufpends  the  whole  rent;  for  if  any  apportion-  ^°''-  ^^'' 
ment  were  allowed  in  this  cafe,  it  would  be  in  the  power  of  the  ^  co.  52. 
lord  or  leffor  to  refume  any  part  of  the  land  againft  his  own  en-  9  Co.  135. 
gagement  and  contrail,  and  fo,  by  taking  that  which  lies  moil  3Ke^-453« 
commodioufly  for  the   tenant,    render  the  remainder  in  effect  Poilex.  142. 
ufelefs,  or  put  him  to  the  expence  to  reftore  himfelf  to  fuch  part  Wi- 
by  courfe  of  law ;  and  therefore  to  prevent  thefe  ineonveniencies,         *  *77* 
and  that  no  man  may  be  encouraged  to  injure  or  difturb  his 
tenant,  whom  he  ought  to  protedl  and  defend,  it  hath  been  re- 
folved,  that  fuch  diffeifm  or  tortious  entry  fufpends  the  whole 
rent,  and  that  the  tenant  or  leffee  is  difcharged  from  the  payment 
of  any  part  of  it  till  he  is  reftored  to  the  whoje  poffeffion. 

(B)  Of  the  Extinguiftiment  of  Copyholds. 

A  S  to  the  extlnguKhment  of  copyholds  it  is  laid  down  as  a  ge-  Hut.  8r. 

-^  neral  rule,  that  any  a6t  of  the  copyholder's,  which  denotes  Cro.Eiiz. 

his  intention  to  hold  no  longer  of  his  lord,  and  amounts  to  a  de-  ^]ji^n,'^^' 

termination  of  his  will,  is  an  extinguifhment  of  his  copyhold.  Copyhoid, 

Jetcer  (K). 

As  {a)  if  a  copyholder  in  fee  accepts  a  leafe  for  years  of  the  {a)  Moor, 
{b)  fame  land  from  the  lord,  this  determines  his  copyhold  eftate  j  ^^^^  ^^  ^^ 
or  [c)  if  the  lord  leafes  the  copyhold  to  another,  and  the  copy-  Codb.  li. ' 
holder  accepts  an  aflignment  from  the  leffee,  his  copyhold  is  loi- 
extinct        ^  ^  >  n  (,)B„tif 

he  takes  a 
leafe  for  years  of  the  manor,  that  is  only  a  fufpenfion  of  bis  copyhold  during  the  term.     Cro.  Jac  84. 
Sav.  70. — But  in  other  books  it  is  faid  to  be  exringui/hed,  as  in  Cro.  Eliz.  7.,  Moor,  185.     And  in 
4  Co.  31.  it  is  faid,  that  the  leffee  may  in  this  cafe  re-grant  the  copyhold  again  to  whom  he  p'eafes. 
(<:)2Co.  17.    Leon.  70.     And.  191.    Ceulf.  34.    Psoll.  Abr.  510.  S.  C. 

So, 
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(a)Hut.65.  So,  (a)  if  a  copyholder  bargains  and  fells  his  copyhold  to  the 
Jon.41.  leflee  for  years  of  the  manor,  his  copyhold  is  thereby  extin- 
(i)  Godb.  guifhed,  or  (3)  if  he  joins  with  his  lord  in  a  feoffment  of  the 
J  I.  manor,  his  copyhold  is  thereby  extindl  ;  for  thefe  are  acSts  which 

denote  his  intention  to  hold  no  longer  by  copy. 

AnJ.199.         So,  if  a  copyholder  accepts  to  hold  of  his  lord,  by  bill  under 

*"  '^n*  the  lord's  hand,  this  determines  his  copyhold:  fo,  if  he  accepts 

an  eftate  for  life  by  parol,  if  there  be  livery,  this  is  an  extinguifh- 

ment ;  otherwife  not ;  for  without  livery  nothing  but  an  eftate  at 

^vill  pafies,  which  cannot  merge  or  extinguiOi  an  eftate  at  will. 

Cro.  Eli».  If  one  feifed  cf  a  manor  in  right  of  his  wife  lets  lanfls  by  in- 

*S^"     .-     denture  for  years  ;  this  doth  not  deftroy  the  cuftom  as  to  tlie 

copyholder     wife  ;  for  (c)  after  the  de^th  of  her  huibarid  ftie  may  demife  it 

bteimarrics    aeaiu  bv  COpV. 

with  the  ^  ^        ^'• 

feme  feignjorcfs ;  this  is  no  cxtinguilhment,  bat  enly  a  fufpenfion.     Sav.  66.     Co.  Copyholder,  171. 

—So,  If  the  copyholder  hath  the  nianor  in  execution.     Co.  Copyholder,  172. 

s  Sid.  8a.  So,  if  a  copyhold  is  in  the  hands  of  a  fubjeft,  who  after 
Cro.%!iiz'  l>£Comes  king,  the  copyhold* is  extincl:,  for  it  is  below  the  mnjefty 
252.  ad-'  of  a  king  to  perform  fuch  fervile  fervices ;  yet  after  his  de- 
judged  ;  and  ccafc  the  next  that  hath  right  fliall  be  admitted^  and  the  tenure 
:S-^-"-  revived. 

4  Co.  26.  b.     Cro.  Eliz.  103. 

(C)  Of  the  Extmguifhment  of  Common. 

Co.Lit.i2z.  tF  a  commoner,  who  hath  cornmon  appurtenant,  purchafes  pare 
a  Co. -8^*  °^  ^^^  ^^"^  ^"  which  he  hath  fuch  common,  this  is  an  ex- 

Ov.en,  122.  tinguifhment  of  the  common ;  but  if  fach  purchafe  had  been 
4  Co.  37.      made  by  one  who  had  common  appendant,  this  being  of  com- 
mon right  muft  be  apportioned:  alfo,  both  common  appendant 
and  appurtenant  fhall  be  apportioned  by  alienation  of  part  of  the 
land  to  which  the  common  is  appendant  or  appurtenant. 
But  for  this       A  releafe  of  common  in  one  acre  is  an  extinguifliment  of  the 
8  Co  1^6     whole  common. 

Show.  350.  4  Mod.  365.  and  -vide  title  CommoH,  letter  (E).  And  where  there  may  be  relief  in  ecjuity 
againft  an  extinguifliment.     aVern.250. 


(D)  Of  the  Extinguifliment  of  Debts. 

13  H.  4.  1.  '|T  feems  to  be  agreed  as  a  general  rule,  that  a  creditor's  accept- 

470  '47^/.*  ^"8  ^  higher  fecurity  than  he  had  before,  is  an  extinguifhmcnt 

604.  of  the  firft  debt ;  as  if  a  creditor  by  fimple  contract  accepts  an 

6  Co,  44.      obligation,  this  extinguifties  the  fimple  contrail  debt. 

Yeiv.  38.         So,  if  a  man  accepts  a  bond  for  a  legacy,  he  cannot  after  fue 

for  his  legacy  in  the  fpiritual  court ;  for  by  the  deed  the  legacy  is 

extindl,  and  it  is  become  a  mere  debt  at  common  law. 

5  Co.  44.  b.       So,  if  a  bond  creditor  obtains  judgment  on  the  bond,  or  has 

judgment  acknowledged  to  him,  he  cannct  afterwards  bring  an 

action 
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afliion  on  the  bond ;  for  the  debt  is  drowned  in  the  judgment, 
which  is  a  fecurity  of  a  higher  nature  than  the  bond. 

But  thefe  cafes  muft  be  underilood  where  the  debtor  himfelf  aLeon.jio. 
enters  into  thefe  fecurities ;  and  therefore,  if  a  llranger  give 
bond  for  a  fimple  contract  debt  due  by  another,  this  does  not  ex- 
tinguifh  the  fimple  contrad:  debt ;  but  if  upon  making  the  con- 
traiSl,  a  ftranger  gives  bond  for  it,  or  being  prefent,  promifes  to 
give  bond  for  it,  and  after  does  fo,  the  debt  by  fimple  contradi 
is  extinguifhed,  the  obligation  being  made  upon,  or  purfuant  to  * 
the  contract. 

But  the  accepting  of  a  fecurity  of  an  inferior  nature  is  by  no.  Cro.  jac, 
means  an  extinguifhment  of  the  firft  debt ;  as  if  a  bond  be  given  ^49- 
in  fatisfaaion  of  a  judgment.  cZucT- 

649,  650.     Like  point  adjudged,  where  it  was  pleaded,  that  an  annuity  was  granted  in  djfpharge  «f  <j 
ti6nd. 

Alfo,  the  accepting  of  ft  fecurity  of  equal  degree  Is  no  ex-  Cro.  Ell?, 
tinguilhment  of  the  firft  debt ;  as  where  an  obligee  has  a  fecond  304'  716. 
bond  given  to  him  j  for  one  deed  cannot  determine  the  duty  upon  Brownl  74. 

another.  Lit.  Rep.  58.    Cro.  Car.  26.     [i  Ld.  Rayijj.  680.     i  Burr!  5. J 

Alfo,  It  is  faid  to  have  been  adjudged,  that  If  the  condition  of  6  Co.  44. 
an  obligation  be  to  pay  10/.  at  a  day,  which  is  not  paid  at  the  ^raithet's 
day,  but  after  the  day  the  obligee  accepts  a  ftatute-ftaple  from  ]^  Higgen'a 
the  obligor  for  the  fame  debt,  in  full  fatisfaftion  of  the  obliga-  cafe. 
tion  ;  yet  this  is  not  any  fatisfaaion ;  for  though  the  ftatute  be  a  ^^"'  ^^'■* 
matter  of  record  and  higher  than  the  obligation,  yet  the  obliga-  Car.ss"* 
tion  remains  in  force,  and  the  obligee  hath  his  election  to  fue  the  S.  c.  cited. 
one  or  the  other. 

If  an  infant  becomes  Indebted  for  neceflaries,  and  the  party  Cro.EiIz, 
takes  bond  of  the  infant ;  this  fhall  not  extinguifh  the  fimple  con-  9"^°- 
tradl ;  for  tlie  bond  has  no  force. 

Debts  are  alfo  faid  to  be  extinguiflied  where  a  creditor  makes  Hob.  10. 
his  debtor  executor  ;  for  in  this  cafe  he  cannot  fue  himfelf ;  but  ^°^^'  ^^^' 
where  notwithftanding  fuch  debts  remain  aflets,  vide  tit.  Execu" 
tors  ond  Admimjiratorsy  letter  (A). 

So,  where  the  obligor  marries  the  obligee,  this  is  faid  to  be  an 
extinguifhment  of  the  debt ;  for  by  the  intermarriage  they  be- 
come one  perfon,  and  cannot  fue  each  other  j  but  for  this  vide 
XiU  Baron  and  Feme,  letter  (E). 


C     >o8    ] 

extortion. 


Co.  Lit.  TT^  XTORTION  is  fald  by  my  Lord  Cokf  to  fignify  any  oppxet- 
36S.  b.  JQ^  fion  by  colour  or  pretence  of  right,  and  in  this  refpeft  it  is 
102.  "a.        ^^^^  *°  ^^  move  heinous  than  robbery  itfelf ;  as  alfo,  that  it  is 

1  Hawk.       ufually  attended  with  the  aggravating  fin  of  perjury. 
P.C.  C.68.  Cro.  Car.438.  448.  r     J      ; 

Co.Lit.jes.       But  in  a  ilridt  fenfe  it  is  defined,  the  taking  of  money  by  any 
«oCo.  loi.    officer,  by  colour  of  his  office,  either  wliere  none  at  all  is  due,  or 
not  fo  much  is  due,  or  where  it  is  not  yet  due. 

2  inft.  209.  ^    By  the  common  law,  as  alfo  by  the  ftatute  of  Wejlm.  i.  cap.  26. 
o.^ic.360.  jj  jg  declared  and  ena£led  to  be  extortion,  for  any  fherifF  or 

other  minifter  of  the  king,    whofe  office  anyways  concerns  the 

adminiftration  or  execution  of  juftice,  or  the  common  good  of  the 

fubjeft,  to  take  any  reward  whatfoever,  except  what  he  received 

from  the  king. 

(rt)43E.3.       And  this  inftitution  hath  been  thought  fo  conducive  to  the 

aRoh.Abr.  2°°^  o^  the  publick,  that  all  (a)  prefcriptions  whatfoever,  which 

226.  have  been  contrary  to  it,  have  been  holden  to  be  void :  as  {l>)  where 

(b)  Moor,     the  clerk  of  the  market  claimed  certain  fees  as  due  time  out  of 

2inft.  209.  "lind,  for  the  examination  of  weights  and  meafures;  this  was 

4  inft.  274.  adjudged  to  be  void. 

SI  H.  7, 17.       But  the  dated  and  known  fees  allowed  by  the  codrts  of  juftice 
^1?;  ''•        to  their  refpeclive  officers  for  their  labour  and  trouble,  are  not 
reftrained  by  the  common  law,  or  by  the  faid  ftatute  of  Wejlyn.  i. 
c.  16.,  and,  therefore,  fuch  fees  may  be  legally  demanded  and 
infifted  upon,  without  any  danger  of  extortion. 
V^fC''-^l'       -^"^  ^°^  t^'s  reafon  it  is  holden,  that  the  fee  of  20 1/.,  called 
210!     ^^  '  ^^^  bar-fee,    taken  time  out  of  mind  by  the  (heriff  for  every 
Staund.        prifoner  that  is  acquitted,  and  the  fee  of  a  penny  claimed  by  the 
l\  c.  49.     coroner  for  every  viffiej  when  he  came  before  the  juftices  in  eyre, 
are  not  within  this  ftatute  ;    as  alfo  becaufe  they  are  due  of 
courfe  as  perquifites,  whether  any  thing  be  done  by  fuch  ftierifF 
or  coroner,  or  not. 
-  I*  ft* "'°"       -^^^o*  i<^  feems  that  an  officer,  who  takes  a  reward  which  is 
Co.Lit.ats!  voluntarily  given  to  him,  and  which  has  been  ufual  in  certain 
cafes,  for  the  more  diligent  or  expeditious  performance  of  his 
duty,  cannot  be  faid  to  be  guilty  of  extortion  ;  for  without  fuch 
a  pramium  it  would  be  impoffible  in  many  cafes  to  have  the  laws 
executed  with  vigour  and  fuccefs. 
'^e'"  R^ii*         ^^'  ''  ^^^  h&tn  always  holden,  that  a  promife  to  pay  an  of- 
Re'p.  3°3.'     ficer  money  for  the  doing  of  a  thing,  which  the  law  will  not 
Noy,  76.      fufFer  him  to  take  any  thing  for,  is  merely  void,  however  freely 
CroEHz      ^^^  voluntarily  it  may  appear  to  have  been  made. 
<>54.    Moor,  4681    Cro.Jac.  103.    z  Burr.  924.     i  Bl.  Rep.  zo^. 

Thid 
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This  ofFence  of  extortion  is  puniftiabk  at  common  law  by  fine  zRoii.Abr. 
and  imprifonment,  and  alfo  by  a  removal  from  tlie  office  in  the  3^>  33-  57- 
execution  whereof  it  was  committed ;  and  there  is  a  farther  ad-  ^  j^l  l^[ 
tional  punifhment  by  the  ftatute  of  Wejm.  i.  c.  1 6.,  with  regard 
to  the  perfons  to  which  the  ftatute  extends,    by  which  it  is 
enacted,  "  That  no  fherifF  nor  other  king's  officer  (hall  take  any 
*'  reward  to  do  his  office,  but  fhail  be  paid  of  that  which  they 
**  take  of  the  king  ;  and  that  he  who  fo  doth  {hall  yield  twice  as 
**  much,  and  fhall  be  punlfhed  at  the  king's  pleafure." 

If  an  indictment  of  extortion  charges  J.  S.  with  the  taking  of  Sid.  91. 
50/.  as  bailiff  of  an  hundred  colore  affici'i^  without  (a)  fhewing  for  The  King 
what  he  took  it ;  this  is  good,  at  leaft  after  verdift  j  for  perhaps  (^^  ThaTaa 
he  might  claim  it  generally,  as  being  due  to  him  as  bailiff,  in  information 
which  cafe  the  taking  could  ndt  be  otherwife  expreffed.  forextortioa 

°  ''  muft  fet 

forth  the  time  when  the  ofFence  was  committed.     4  Mod  101.  103. That  the  court  of  King's 

Bench  will  not  quafh  an  indiftment  for  extortion  or  oppreflion,  though  erroneous,  but  oblige  the  party 
to  plead  or  demur  to  it.     5  Mod.  13..  If  the  chancellor  and  regiftrar  of  a  diocefe  compel  an  ex- 

ecutor to  prove  a  will  in  the  Bifliop's  court,  knowing  it  had  been  proved  in  the  Prerogative,  and  take 
fees,  this  is  extortion  at  the  common  law.  Rex  v.  Loggan,  H.  4  Geo.    Stra.  73.'  Ifa  bailiff  bar- 

gains for  money  to  be  paid  him  by  A^  to  accept  A.  and  B.  as  bail  for  C.  whom  he  has  arrefted,  this  is 
extortion  at  the  common  law.  Stotefbury  v.  Smith,  H.  33  Geo.  2.  a  Burr.  924.— —As  to  fees,— 
A  receiver  of  fee-farm  rents  can  only  take  ^d.  for  one  acquittance  (though  for  feveral  years),  and  if  the 
party  brings  the  acquittance  ready  written,  he  muft  fign  it  grat'n  ;  and  if  the  party  tenders  his  rent,  and 
refufes  to  pay  for  the  acijuittaiice,  the  receiver  cannot  diitrain  for  both.  Roberts  v.  Middleton^ 
Bunb.  34S. 
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(A)  Of  the  Right  to  a  Fair  or  Market :  And  herein, 

1.  How  a  Right  to  a  Fair  or  Market  muft  commence. 

2.  Of  the  Owner's  Remedy  for  a  Difturbance  in  the  Enjoy- 
ment of  them. 

(B)  Of  the  Manner  of  holding  Fairs  and  Markets : 
And  herein, 

1.  In  what  Place  they  are  to  be  holden. 

2.  At  what  Time  they  are  to  be  holden. 
3-  How  long  to  continue. 

(C)  Of  the  Duty  and  Power  of  Owners  of  Fairs  and 
Markets  ia  Things  incident  to  them, 

(D)Of 


(D)  Of  the  Toll  and  other  Duties  which  Owners  of 
Fairs  and  Markets  are  entitled  to :  And  herein, 

I.  Where  fuch  Tolls,  l2fc.  (hall  be  faid  to  be  rcafonable  and 
legally  due. 

1.  What  Perfons  are  exempt  from  Payment  thereof. 

(E)  How   far  a  Sale  in  a   Fair   or   Market-overt 
changes  the  Property  of  a  Thing  fold  therein. 


(A)  Of  the  Right  to  a  Fair  or  Market :  And  herein, 

I.  How  a  Right  to  a  Fair  or  Market  muft  commence. 

2  Inft.  ^^o.  riT^HE  firft  inftltution  of  fairs  and  markets  feems  plainly  to  be 
(a)  ^Jfthe  J^  £qj.  ^]^g  better  regulation  of  trade  and  commerce,  and  that 
M.  c.  7.  merchants  and  traders  may  be  furniflied  with  fuch  commodities 
which  af.  as  they  want  at  (a)  a  particular  mart,  without  that  trouble  and 
reafon'of  ^°^^  °^  ^"^^^  which  muft  necclTarily  attend  travelling  about  from 
the  decay  of  placc  to  placc }  and  therefore,  as  this  is  a  matter  of  univerfal 
uade  in  conccm  to  the  commonwealth,  fo  it  hath  always  been  holden, 
cities  and      ^^^^  ^^  perfon  can  claim  a  fair  or  market,  unlefs  it  be  by  grant 

towns,    to  ^         1  '  r      '       •  I'li-  /-i-t  /  7\ 

perfons  not    irom  the  kmg,  or  by  prelcription,  which  iuppoies  lucn  a  grant  (b), 

felling  their 

goods  in  fairs  and  markets,  and  enafts,  that  all  country  people  fliall  fell  In  fome  open  market,  &c. 
But  it  does  not  prohibit  inhabitants  ot  one  market  town  to  fell  in  another.  Davis  v.  Leving,  2  Lev.  89. 
Lee  V.  White,  Dougl.  259.  [(^)  The  reafon  why  a  fair  or  market  cannot  be  otherwife  claimed^  is 
not  merely  for  the  fake  of  promoting  traffick  and  commerce ;  but  alfo,  for  the  like  reafon  as  in  the 
Roman  law ;  for  the  prefervation  of  order,  and  prevention  of  irregular  behaviour.  "  yus  Nundinarunt 
fritur  a  princ'ipe,  quia  ub'i  tji  multitudo,  ibi  debet  ejfe  reSor.'"''  Per  Wilmot,  J.  3  Burr.  1 8 12.  i  Bl. 
Rep.  580.     V'ldt  l.l.ff.  de  nund.  /.  i.  C.  de  nuvd.  et  mercat.^ 

3  Mod.  127.  And  therefore  if  any  perfon  fets  up  any  fuch  fair  or  market 
r''  '"m  f  ^'itbout  the  king's  authority,  a  quo  warranto  lies  againft  him,  and 
den,  3  Burr^  the  perfons  who  frequent  fuch  fair,  ^c.^  may  be  puniflied  by  fine 
x8i2.  I  Bl.  to  the  king. 

Rep.  579.  ^                  ^                                         •                      ^ 

3  Lev,  222.  Alfo  it  feems,  that  if  the  king  grants  a  patent  for  holding 

(0  Or  by  2  fair  or  market,  without  a  writ  ad  quod  damnum  executed  and 

fance,°j-a«/  tctumed,  that  the  fame  may  be  repealed  by  {c)  Jcire  facias ;  for 

fermitiat,  though  fuch  fairs  and  markets  are   a  benefit  to  the  common- 

^'^h^V^-^"  wealth,  yet  too  great  a  number  of  them  may  become  nuifances  to 

/LJif  for  the  publick,  as  well  as  a  detriment  to  thofe  who  have  more  an- 

which  -vide  cicnt  grants. 

Dyer,  197. 

276.     2  Inft.  406. 

3  Lev.  220,       So,  where  a  writ  of  ad  quod  damnum  is  deceitfully  executed ;  as 

Kine  TVis  ^^^'^^  J*  ^'>  iiitending  to  get  a  patent  for  a  market  every  luef- 
*  '  "^  da) 


day  in  Chathamy  which  is  within  a  mile  and  a  half  of  Kochefter^  In  Oliver  But- 
which  there  is  a  market  every  IVednefday  and  Friday,  took  out  a  '^^'■»  -^p'* 
writ  of  ad  quod  dam?iiim,  which  was  executed  the  fame  day  it 
bore  tejiey  and  thirty  miles  from  Rochejiery  without  notice  to  the 
mayor,  ^c.  of  Rochejier;  the  patent  obtained  thereupon  was  re- 
pealed hy  fclre  facias* 

2.  Of  the  Owner's  Remedy  for  a  Dlftufbance  in  the  Enjoyment 

of  them. 

It  feems  clearly  agreed,  that  if  a  perfon  hath  a  right  to  a  fair  azH.  6. 14. 

or  market,  and  another  ere£ls  a  fair  or  market  fo  near  his,  that  '*•  f^^*3« 

it  becomes  a  nuifance  to  his  fair,  ^c,  that  for  this  detrim.ent  j'roIi'.  Abr. 

and  injury  done  him,  an  a£lion  on  the  cafe  lies ;  for  it  is  im-  140. 

plied  In  the  (^)  king's  grant,  that  it  fhould  be  no  prejudice  to  C")  "^^^ 

another.  ^  ....  P^entis 

gnintcd  to  the  prcjudics  of  the  fubje£t,  the  king  of  right  Is  to  permit  bim,  upon  bis  petition,  to  ufe  his 
nanr.e  for  the  repeal  of  it  in  zjchefaciui  at  the  king's  fuit,  and  to  hinder  multiplicity  of  aftions  upoa 
the  cafe.     2  Vent.  344. 

Alfo,  although  the  new  market  be  holden  on  a  different  day,'  i  Saund. 
vet  an  aftion  on  the  cafe  lies;  for  this,  by  foreftalling  the  an-  ^'^'^•'^*^^ 

* .  ,  ,  •    •  i_  ^1  •/■  a°<l  Ford, 

cient  market,    may  be  a  greater  mjury  to  the  owner  than  ir  adjudged. 

holden  on  the  fame  day  with  his.  Mod.  69. 

S.  C.     10  Mod.  158.  a6o.  354.     n  Mod.  67.  pi.  8. 

If  a  man  hath  a  fair  or  market,  and  a  ftranger  difturbs  thofe  Roll.  Abr. 
who  are  coming  to  buy  or  fell  there,  by  which  he  lofes  his  toll,  '°^* 
or  receives  fome  [b)  prejudice  in  the  profits  arifing  from  his  fair,  ^g.  s.  c. 
isfr.,  an  adlion  on  the  cafe  lies.  cited,  and 

admitted  to 
be  law,  (i)  In  cafe,  the  plaintiff  declared,  that  he  was  lord  of  the  manor  of,  &c.,  and  had  a  market, 
&€.,  and  that  all  butchers,  &c.  ought  to  fell  in  the  high  ftreet  upon  the  ftalls  of  the  plaintiff,  paying 
\  d,  \  and  that  the  defendant  was  a  butcher,  and  fold,  &c.  in  his  own  houfe  occulte ;  and  the  defendant 
pleaded,  that  he  was  an  houfeholder,  and  that  time  out  of  mind  every  houfeholder  in,  &c.  had  ufed  ta 
fell,  &c.  ia  his  own  beufe.     8  Co.  127.  cited,  and  held  no  good  plea. 


So,  if  upon  a  fale  in  a  fair  a  ftranger  difturbs  the  lord  m  9  h.  6.  45. 

-  -  -  -  Roll.  Abr, 

106.  S.  C. 


taking  the  toll,  an  action  upon  the  cafe  lies.  ^°^^'  ^^^' 


(B)  Of  the  Manner  of  holding  Fairs  and  Markets : 
And  herein, 

I.  In  what  Place  they  are  to  be  holden. 

'TtHE  king  is  the  fole  judge  where  fairs  and  markets  ought  to  3  Mod-  n?* 
*     be  kept ;  and  therefore  it  is  faid,  that  If  he  grants  a  market  ^^^j.^f  °\^' 
to  be  kept  in  fuch  a  place,  which  happens  not  to  be  convenient 
for  the  country,  yet  the  fubjedls  can  go  to  no  other  j  and  if  they 
do,  the  ov/ner  of  the  foil  where  they  meet  is  liable  to  an  adtion 
at  the  fuit  of  the  grantee  of  the  market. 

But  if  no  place  be  limited  for  keeping  a  fair  by  the  king's  grant,  3  Mod.  roS. 
the  grantees  may  keep  it  where  they  pleafe,  or  rather  where  they  ^"^^^'^y  ^^' 

can  joMod.355. 


112  Jraic0  and  ^atrUet^* 

Can  moft  conveniently  ;  and  if  it  be  fo  limited,  they  may  keep  it 
in  what  part  of  fuch  place  they  will. 

By  the  13  -E".  i.  cap.  5.  "  No  fairs  or  markets  fhall  be  kept  ill 
<'  church-yards." 

2.  At  what  Time  they  are  to  be  holden. 

(a)ButW*       By  the  27  H.  6.  cap.  5.  *»  Fairs  and  markets  on  the  principal 

the^itatute  «  feaftg,  viz.  Afcefifioti-day,  Corpus-Chnjh-day,   Whitfuttday,   Tri- 

c.  I.  and  **  nity-Sunday^  and  all  other  Sundays,  tlie  AJfumption  of  our  Lady, 

2_;Car.  i.  "  All-SaititSy   and  Good-Friday^  fliall  ceafe  from  all  (liewing  of 

^'J-'l  l^''-  "  goods  and  merchandizes,   neceffiiry  vi£luals   only  excepted  ; 

ena'fted,  "  upon  pain  of  forfeiture  of  their  goods  fhcwed,  {a)  the  four 

that  Bo^jer.  •«  Sundays  in  harvcft  excepted  ;  and  the  fairs  or  markets,  which 

foeverabove  "  ^"^^  granted  to  be  holden  on  thefe  feftivals,  may  be  holden 

fourteen  *'  within  three  days  before  or  after." 

years  old,  fliall  exercife  any  wo.idly  labour,  bufinefs,  or  work  of  their  ordinary  calling,  on  the  Lord's 
day,  (except  works  of  neceiTity  and  charity,  and  the  drefling  and  felling  of"  meat  in  an  inn  and  viftu- 
allifjg-hoafe,  tor  tbofe  wijo  cannot  otberwife  be  provided,)  on  pain  of  forfeiting  five  fhillings  ;  and  no 
perfon  {hall  publickly  cry  or  expofe  to  fale  any  goods  whatfoever  on  this  day  (except  milk,  which  may  bs 
fild  before  nine  in  the  morning  and  four  in  the  afrernoon),  on  pain  of  forfeiting  the  lame,  yide  1 1  &  i» 
W.  3.  c.  24.  §  I;}.,  whereby  mackarel  may  be  fold  before  or  after  divine  lervice  ;  and  by  9  Ann. 
c.  23.  coachmen  or  chairmen  may  ply  on  the  Lord's  day  5  and  34  Geo.  3.  c.  61.,  refjredlini  bakers. 

3.  How  long  to  continue. 

By  the  2  E.  3.  cap.  15.  It  is  eftablilhed,  «  That  it  (hall  be 
«*  commanded  to  all  the  fherifFs  of  England j  and  elfewhere, 
<*  where  need  (hall  require,  to  cry  and  publilh,  witJiin  liberties 
<*  and  without,  that  all  the  lords  which  have  fairs,  be  it  for 
<'  yielding  certain  ferm  for  the  fame  to  the  king,  or  otherwife, 
*'  fliall  hold  the  fame  for  the  time  they  ought  to  hold  it,  and  no 
«  longer,  that  is  to  fay,  fuch  as  have  them  by  the  king's  charter 
*'  granted  them,  for  the  time  limited  by  the  faid  charters  5  and 
«  alfo  they  that  have  them  without  charter,  for  the  time  that 
"  they  ought  to  hold  them  of  right ;  and  that  every  lord,  at  the 
"  beginning  of  his  fair,  (hall  there  do,  cry,  and  publifli,  how 
*'  long  the  fair  (hall  endure,  to  the  intent  that  merchants  fhall 
«  not  be  at  the  fame  fairs  over  the  time  fo  pubUlhed  ;  upon  pain 
**  to  be  grievoufly  puniflied  towards  the  king  ;  nor  the  faid  lords 
**  {hall  not  hold  them  over  the  due  time,  upon  pain  to  feife  the 
**  fairs  into  the  king's  hands,  there  to  remain  till  they  have 
"  made  a  fine  to  the  king  for  the  offence,  after  it  be  duly  found, 
"  that  the  lords  held  the  fame  fairs  longer  than  they  ought,  or 
«  that  the  merchants  have  continued  above  the  time  fo  cryed  and 
«  publiflicd." 

And  by  the  5  ^.  3.  cap.  5.,  reciting,  that  by  the  above-men- 
tioned fl:atute  2^.  3.,  called  the  ftatute  of  Northampton ,  there  is 
no  certain  punilhment  ordained  againit  the  merchants  if  they  fell 
after  the  time,  it  is  accorded,  '"  That  the  faid  merchants,  after 
«  the  faid  time,  fliall  clofe  their  booths  and  fl:alls,  without  put- 
«  ting  any  manner  of  ware  or  merchandize  to  fell  there ;  and  if 
A  "it 


jfalriei  ant)  ^arktiEf*  n. 

^'  It  be  found  that  any  merchant  from  henceforth  fell  any  ware 
''  or  merchandize  at  the  faid  fairs,  after  the  faid  time,  fuch  mer- 
*'  chant  fhall  forfeit  to  our  lord  the  king  the  double  value  of  that 
**  which  is  fold,  and  every  man  that  will  fue  for  our  lord  the 
*'  king  fliall  be  received,  and  alfo  have  the  fourth  part  of  that 
"  which  Ihall  be  loft  at  his  fuit." 


(C)  Of  the  Duty  and  Power  of  Owners  of  Fairs  and 

Markets  in  Things  incident  to  them. 

TF  the  king  grants  unto  one  a  fair  or  market,  he  fhall  have,  atnft.  220; 
^   without  any  words  to  that  purpofe,  a  court  of  record^  called  a  j^")  That  it 
court  of  (a)  pie-powders,  as  incident  thereunto,  for  that  Is  for  jncidetu  to 
advancement  and  expedition  of  juftice,  and  for  the  fupporting  a  fair  as  to 
and  maintenance  of  the  fair  or  market.  f  market, 

but  there 
may  be  a  court  of  piepowders  by  cuftom,  without  a  fair  or  market,  as  there  may  be  a  market  without 
an  owner.     4  Inft.  272. — For  the  jurifaicSion  of  this  court,  t^irfe  under  tit.  Ciurts  ard  their  yurijdidion 
in  general. 

Owners  and  governors  of  fairs  are  to  take  care  that  every  {b)  That 
thing  be  fold  according  to  juft  {b)  weight  and  meafure,  who  for  acwrding 
that  and  other  purpofes  may  appoint  a  clerk  of  the  fair  or  market,  cbarta" 
who  Is  to  mark  and  allow  all  fuch  weights,  and  for  his  duty  cap.  25., 
herein  can  only  take  his  reafonr.ble  and  iud  (c)  fees.  }:^"^  '^^^ 

^  J  ^    '  be  but  one 

\Aeight  and  one  meafure  of  corn,  wine,  beer  and  ale,  and  one  yard  throughout  the  whole  realm  ;  but  for 
tiie  feveral  ftatutes  regulating  weights  and  mealures,  t-ide  14  E.  3  c.  iz.  25  E.  3.  c.  10.  27  £.  3. 
c.  10.  34  E.  3.  c.  5.  13  Rich.  2.  c.  9.  8  H.  6.  c.  5,  7  H.  7.  c.4.  11  H.  7.  c.  4.  iz  H.  7. 
c.  5.  the  ftatute  called  17  Car.  I.  c.  19.  and  22  Car.  2.  c.  8.  and  vide  Dalt.  ]u&,  c.  iiz.  (f)  FoC 
thii  i:;*/*  4lnft.  274.     Moor,  523. 

Fairs  and  markets  are  fuch  francliifes  as  may  be  forfeited  ;  as  «  Inft.  220, 
if  the  owner  of  them  hold  them  contrary  to  their  charter,  as  by  ^'I^^'  ^^\° 
continuing  them  a  longer  time  than  the  charter  admits,  by  difufer,  ioMod.,5/ 
and  by  extorting  fee  and  duties  where  none  are  due,  or  more 
than  are  juftly  due. 

(D)  Of  Toll  and   other  Duties  which  Oivners  of 
Fairs  and  Markets  are  entitled  to  :  And  herein, 

I.  Where  fuch  Tolls  (hall  be  faid  to  be  teafonable  and  legally 

due. 

(d)  TTOLL  payable  at  a  fair  or  market  is  a  reafonable  fum  of  2in(!.  222. 

•*'    money  due  to  the  owner  of  the  fair  or  market,  upon  fale  fj,°^'^.°'^' 

of  things  tollable  within  the  fair  or  market,  or  for  fiallage,  pic-  gencra°i  word 

cage,    or  the  like.  which  com- 

prehends all 
duties  and  payments  at  a  fair  or  market,  and  iljerefore  a  grant  to  be  difcharged  of  toll  difcharges  a  man 
from  piccage  and  ftallage.  Palm.  78.  a  Lutw.  1519. — Piccage  is  a  fum  of  money  paid  for  leave  to 
«lig  the  ground  to  eredl  a  ftall.  Palm.  77. — Stallage  is  a  fum  of  money  paid  for  lea\,e  to  eredl  a  ftall, 
or  to  remove  a  ftall  firom  one  part  of  the  fair  to  another.  Palm.  77.  [But  piccage  and  ftallage  kem 
rather  improperly  called  tolls.  Toll  can  only  be  due  by  grant,  cuftom,  or  prefcription  :  it  is  not  incident 
*f  common  right  to  a  fair  j  it  will  not  pafs  under  general  wotds  in  a  grant  of  a  new  fair,  nor  will  cuftom 
Vot.  III.  X  .  fupport 


1 14  jFafriQf  anH  ^arfeetief. 

fupport  it  in  fuch  «  fair  2  Str.  1x71.  It  !•  certain,  and  payable  only  on  a  fale,  unlefs  by  fperfal 
cuftonij  by  the  buyer  ;  but  piccage  and  ftallage  are  uncertain,  payable  whether  the  goods  are  fold  or 
not,  and  the  owner  of  the  foil  is  entitled  to  them  of  common  right.  Thefe  are  paid  as  a  fAtisfa£lion  for 
the  ufe  of  the  foil :  Toll,  properly  fo  called,  goes  only,  though  not  neceflai  ily,  with  the  right  of  market ; 
but  the  right  of  market  and  the  right  of  foil  are  things  totally  diftinft.  Stallage  and  piccage  go  with  the 
foil  to  the  youngeft  f.n  where  it  is  borough-englifli  ;  whilft  the  market  defcer.ds  to  the  heir  at  commoa 
law.  Moor,  474.  iWilf.  115.  2  Str.  1238.  2  Inft.  210.  Trefpafs,  therefore,  will  lie  at  the  fuit 
«f  the  owner  of  the  foil  againft  any  one  who  eredts  a  )>all  without  his  licence,  i  Wilf,  107.  2  Str.  1138. 
a  Bl.  Rep.  1116.;  but  he  cannot,  in  fuch  cafe,  diftrain  the  goods,  as  damage  feafant.  2  Ld.  Raym. 
5589.     I  Wilf.  115.] 

Cro.  Elir.  Toll  \s  a  matter  of  private  benefit  to  the  owner  of  the  fair  or 
558.  Hoddy  market,  and  not  incident  to  them  -,  therefore,  if  the  king  grants  a 
houfe  '  f^i^  o""  market,  and  grants  no  toll,  the  patentee  can  have  none, 
ainft.  220.  and  fuch  fair  or  market  is  counted  a  free  fair  or  market. 

S.P. 

a  Lutw.  1336.  S.  P.refolved,    7  Mod.  ii.   iStra.ijyi. 

ainft.  220.  Alfo,  if  the  king,  at  the  time  he  grants  a  fair  or  market, 
a  Lutw.  grants  a  toll,  and  the  fame  is  (o)  outrageous  and  exceflive,  the 
'33l-.     .     grant  of  the  toll  is  void,  and  the  fame  becomes  a  free  fair  or 

(a)  That  the   o  ' 

leafonabie-    market. 

nefs  of  every  toll  muft  be  determined  by  the  difcretlon  of  the  judge.     2  Inft.  222. 

« Inft.  221.  But  the  king,  after  he  has  granted  a  fair  or  market,  may  grant 
that  the  patentee  may  have  a  reafonable  toll ;  but  this  muft  be  in 
confideration  of  fome  benefit  accruing  from  it  to  thofe  who  trade 
and  merchandize  in  fuch  fair  or  market, 
s  Inft.  221.  No  toll  fhall  be  paid  for  any  thing  brought  to  the  fair  or 
market,  before  the  fame  is  fold,  unlefs  it  be  by  cuftom  time  out 
of  mind,  and  upon  fuch  fale  the  toll  is  to  be  paid  by  the  buyer ; 
and  therefore  my  Lord  Coke  fays,  that  a  fair  or  market  by  prc- 
fcription  is  better  than  one  by  grant. 

And  by  Wejlm.  i.  cap.  31.,  touching  them  that  take  outrageous 
toll,  contrary  to  the  common  cuftom  of  the  realm  in  market- 
towns,  it  is  provided,  "  That  if  any  do  fo  in  the  king's  town, 
{b)  This      «  which  is  let  in  fee-farm,  the  king  Ihall  {b)  feife  into  his  own 
mull  be  in-    «  ^^nd  the  franchife  of  the  market;  and  if  it  be  another's  town, 
office  found.  "  ^^'^  ^^^  izm^  be  done  by  the  lord  of  the  town,  the  king  {hall 
a  Inft.  221.  <*  do  in  like  manner ;  and  if  it  be  done  by  a  bailiff  or  any  mean 
**  officer,  without  the  commandment  of  his  lord,  he  fhall  reftore 
<*  to  the  plaintiff  as  much  more,  for  the  outrageous  taking,  as  he 
'*  had  of  him,  if  he  had  carried  away  his  toll,  and  fliall  have 
**  forty  days  imprifonment." 
RoiF.  Abr.        But  where  by  cuftom  a  toll  is  due  upon  the  fale  of  any  goods 
103,  104.     jjj  a  fair  or  market,  and  he  who  ought  to  pay  it  refufes,  an  (I)  ac- 
«^v.  DinV  tior^  o"  ^^  ^"^^^  ^^^s  againft  him.   [And  this  is  the  proper  remedy 
dale,  Cowp.  where  goods  are  fraudulently  fold  out  of  the  market  to  avoid  the 
*t^}'„. .       tolls ;  for  in  fuch  cafe  there  can  be  no  diftrefs.] 

(f)  Vide 

3  Levi4oo.  Toll  is  quafi  a  debt,  for  which  debt  or  an  affuwipjit  lies.  [A  claim  of  toll  in  fpecieyS*- 
pcoJtfold  in  a  marktt  is  fupported,  it  feems,  by  evidence  of  a  right  to  toll  for  goods  braught  into  tht 
market,  and  there  fold ;  without  (hewing  any  right  to  toll  for  good}  fold  in  the  market,  but  not  brought 
tkete.     Mofeley  v.  Fierfon,  4  Term  Rep.  104.] 


2.  What 
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2.  What  Perfons  are  exempt  from  payment  of  TolL 

If  the  king,  or  any  of  his  progenitors  have  granted  to  any  one  ainft.  221, 
to  be  difcharged  of  toll,  either  generally  or  fpecially  ;  this  grant  is  ^°^  *^  ^"* 
good  to  difcharge  him  of  all  tolls  to  the  king's  own  fairs  or  H^i  ^"j' 
markets,  and  of  the  tolls,  which  together  with  any  fair  or  market  F.N.B.503; 
have  been  granted  after  fuch  grant  or  difcharge;  but  cannot  ^^^'"''^^ 
difcharge  tolls  formerly  due  to  fubjefts  either  by  grant  or  pre-  01.26^^** 
fcription. 

Alfo,  the  king  himfelf  (hall  not  pay  toll  for  any  of  his  goods ;  2  inft.  t»i. 
and  if  any  be  taken,  it  is  punifhable  within  the  flatute  Wejlm.  i . 
cap.  31. 

So,  tenants  in  ancient  demefne  are  free  and  quit  from  all  411511.269. 
manner  of  tolls  in  fairs  and  markets,  whether  fuch  tenants  hold  r^?.^  *^** 
in  fee,  for  life,  years,  or  at  will.  ^^i " 

But  this  privilege  does  not  extend  to  him  who  is  a  merchant,  F.N.B.228. 
and  gets  his  living  by  buying  and  felling,  but  is  annexed  to  the  ^^^Leon.  191. 
perfon  in  refpecl  of  the  land,  and  to  thofe  things  which  grow,  24°*. 
and  are  the  produce  of  the  land.  zinft.  221. 

■_  _  Roll.  Abr. 

321-2.  And  how  this  exemption  muil  be  fet  forth  In  pleading,  vide  z  Lutw.  II44« 

(E)  How  far   a  Sale   in   a  Fair   or  Market-overt 
changes  the  Property  of  a  Thing  fold  therein. 

rj"OR  the  encouragement  of  trade,  and  to  render  contrails  in  4H.  7. 5. 
^     fairs  and  markers  fecure,  by  the   common  law,  every  fale  P''  '* 
made  in  a  [a)  fair  or  {^b)  market-overt  transfers  a  complete  pro-  ^inft.ytv 
perty  in  the  thing  fold  to  the  vendee  \  fo  that  however  injurious  \a)  Thatthe 
or  illegal  the  title  of  the  vendor  may  be,  yet  the  vendee's  is  good  '/^i'^"°,^ 
againft  all  men.  ,'faie  in  a"' 

fair  where  no  toll  is  paid,  is  as  efFeftual  to  change  the  property  as  in  any  other.  2  Inft.  714.  (i)  The 
city  of  London  is  a  market- overt  every  day  in  the  weeic,  except  Sundays,  fo  that  a  fale  on  any  of  thofe 
days  has  the  fame  effeft  as  if  on  a  fair  or  market  day  in  another  place.  2  Inft.  713.  Moor,  360. 
S.  P.  2  Brownl.  288.  Godb.  131.  8  Co.  127.  a.  S.  P.  [And  in  London  every  (hop,  in  which 
goods  are  expofed  publickly  to  fale,  is  market-overt,  for  fuch  things  as  the  owner  profefTeth  to  trade  in  j 
but  in  the  country,  the  market-overt  is  confined  to  the  particular  place  or  fpot  of  ground  fet  apart  by 
cuftom  for  the  fale  of  particular  goods.  See  cafes /irfr.  2  Bl.  Comm.  449.  However,  where  the  tranl- 
adlion  is  perfectly  fair  on  the  part  of  the  vendee,  though  the  dealing  is  out  of  the  precinfts  of  London, 
great  allowances  /hall  be  made  in  analogy  to  the  abeve-mentioned  cuftoms.  Therefore,  it  feems,  the 
property  of  goods  may  be  changed,  and  efFe^ually  transferred  to  the  buyer,  by  a  bona  fide  fale,  in  a  (hop 
out  of  London,  and  that  whether  the  Ihop-keeper  is  the  vendor  or  vendee,  if  the  goods  are  of  the  kind 
In  which  he  trades.  Harris  v.  Shaw,  Ca.  temp.  Hardw.  349. — But  the  cuftom  of  London  doth  noC 
extend  to  the  cafe  of  a  pawn.     Hartop  v.  Hoare,  3  Atk.  44.     i  Wilf.  8.  S.  C.     2  Str.  1 187.  S.  C.} 

But  this  general  rule,  that  a  fale  in  a  market  changes  the  pro- 
perty, muft  be  underftood  with  the  following  reftri£lions  : 

1.  That  this  fale  in  a  market-overt  (hall  not  bind  the  king,  4 Inft.  713. 
although  it  bindeth  all  others,  as  infants,  feme  coverts,  idiots  or 
lunaticks,  men  beyond  fea,  or  in  prifon,  and  whether  they  were 
poflefled  of  them  in  their  own  right,  or  as  executors  or  admi- 
niftrators. 

2.  That  though  all  fairs  and  markets  are  overt,  yet  the  fale  5  Co.  83. 
muft  be  in  fome  open  place,  as  in  a  (hop,  and  not  in  a  ware-  ^""^^ , 

I  2,  houfe     *"^  " 
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cafe.   And.  houfc  or  Other  private  part  of  the  houfe,  fo  that  people  who  go 

344.  S.  C.  along  may  fee  what  is  a  doing  ;  and  therefore  if  the  Ihop-door  or 

Moor  \6o.  "^^'iridows  be  fo  fhut,  that  the  goods  cannot  be  feen,  this  alters 

S.c.'and  no  property. 

S.  P.     Poph.  84.     S.  C.   and    S.  P,     Cio.  Elir.  454.  S.  P.     S  Co.  127.  S.  P. 

5C0.  83.  2'  The  things  bought  muft  be  of  the  nature   and  quality  of 

^^^^^  thofe  which  the  buyer  deals  in,  and  therefore  if  plate,  yc.  are 

overt  de-  bought  in  (n)  a  fcrivencr's  fliop  in  Lotidotiy  this  alters  no  property, 

termined  at  and  the  true  owner  may  maintain  trover  for  them. 

thtOld  Bai- 
ley, by  Popham,  Egerton,  Andeifon,  Brian,  and  others.  Poph.  84.  S.  C.  ani  S.  P.  Cro.  Eliz.  454. 
S.  C.  and  S.  P.  by  the  name  of  the  Bifhop  of  Worceftcr's  cafe.  And.  344.  S.  C.  anjl  S.  P.  Moor,  360. 
S.  C.  and  S.  P.  and  there  faid  that  the  law  is  the  fame,  if  horles  are  fold  in  Ch^affidi,  or  fliop  goods  in 
Smithfdd.  Cro.  Jac.  68,  69.  Taylor  and  Chamber,  S.  P.  adjudged.  (a)  And  by  the  1  Jac.  i. 
t,  21.  it  is  enadtcd,  that  no  fale,  exchange,  pawn,  or  mortgage  of  any  jeweU,  plate,  apparel,  houfehold- 
iluf}',  or  other  goods  of  what  kind,  natuic,  or  quality  foever  the  fame  ihall  be,  and  that  (hall  be  wrong- 
fully or  unjuflly  purloined,  taken,  robbed,  or  Itoicn  from  any  perfon  or  perfons,  or  bodies  politick,  and 
which  at  any  time  hereafter  fliali  be  fold,  utteied,  delivered,  exchanged,  pawned,  or  done  away  within 
the  city  oi Londun  or  liberties  thereof,  or  within  the  city  of  Wcfin.\nfiir  in  the  county  of  MMhJiX,  or 
within  South'luark  In  the  county  of  Surry,  or  within  two  miles  of  the  faid  city  oi  Lor.don,  to  any  broker 
or  brokers,  or  pawn-takers,  by  any  ways  or  means  whatfocvcr,  direftly  or  indiredlly,  Ihall  \vork  or  make 
any  change  or  alteration  of  the  property  or  inteieit  of  and  from  any  perfon  and  perfons,  or  body  politick, 
from  whom  the  fame  jewels,  plate,  apparel,  houfehold- fluff,  or  goods  were  or  fliall  be  wrongfully  pur- 
loined, taken,  robbed,  or  ftolen.     V'tdejupa,  Bailment,  B. 

alnft,7i3.        4.  The  goods  mud  be  fold,  and  a  \-aluable  confideration  ac- 
tually paid  for  them, 
ainft. 713.        5.  If  the  buyer  knows  at  the  time  of  the  fale  that  the  vendor 

-And.  115.  hath  not  the  abfolute  property;  this  will  not  bar  the  right  owner, 
and  3  Co.  r     t       ;  b 

78.  b.  S.  P. 

ainft. 713.        6.  The  fale  muft  be  without  covin,  or  any  combination  be- 

-  And.  315    tween  the  buyer  and  feller,  to  defraud  the  true  owner. 

and  3  Co.  ^ 

7S.   b,  S.  P. 

ainft.  713.       7.  If  a  fale  be  made  of  goods  by  a  ftranger  in  a  market-overt, 
whereby  the  right  of  yi.  is  bound  ;  yet  if  the  feller  acquire  the 
goods  again,  A.  may  take  them  again,  becaufe  he  was  the  wrong- 
doer, and  he  fhall  not  take  advantage  of  his  own  wrong, 
ainft.  713.        8.  There  mufl  be  a  fale  ami  contrail,  and  tliercfore  a  fale  to 
i'etk.  §  93-.  ^  jY,ji,^  of  his  own  goods  in  market-overt  binderh  not ;  and  like- 
wife  a  fale  in  market-overt  by  an  infant  of  fuch  tendernefs  of 
age,  as  it  may  appear  to  the  buyer  that  he  is  within  age,  or  by 
a  feme  covert,  if  tlie  buyer  know  her  to  be  a  feme  covert,  unlefs 
for  fuch  things  as  flie  ufually  trades  for,  or  by  the  confent  of  her 
hufband,  bindeth  not. 
alnft.  713,        9.  The  contract  mull  be  originally  and  wholly  made  in  the 
5*4-  market-overt,  and  not  to  have  the  inception  out  of  the  market, 

and  the  confummation  in  the  market. 
2lnft. 714.  ID.  The  fale  muft  not  be  in  the  night,  but  between  fun-rifing 
and  fun-fet ;  though  a  fale  made  in  the  night  is  good  to  bind  the 
parties,  but  not  a  ilranger. 
4Lri.  7.  5.  Here  alfo  we  mull  obferve,  that  at  common  law  there  was  no 
iitz.coron.  rcftitution  of  goods  llolen  on  any  profccution  wliatfoever,  except 
t^' '^df'  *^"  ^^  ^^^  appeal  of  larceny,  but  to  remedy  this  inconveniency^ 
P.O.  66.      3nd  to  encourage  the  profecuting  of  felons, 

Halt's  P.  C.  2(2.     Latch.  144.       (l)  Fcr  Lhls  luh  2  Havvk.  P,  C.  c,  i-;,   §  53, 

B: 
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By  the  2 1  H.S.  cap.  1 1 .  it  is  enabled,  "  That  if  any  felon  or  Harris  v. 
**  felons  do  rob,  or  take  away  any  money,  goods,  or  chattels,  s^^"'* 
**  from  any  of  the  king's  fubjetts,  from  their  perfons,  or  other-  Hardw!"!^. 
"  wife  within  this  realm,  and  thereof  the  faid  felon  or  felons  be 
•*  indi6led,  and   after  arraigned  of  the   faid  felony,  and  found 
**  guilty  thereof,  or  otherwife  attainted   by  reafon  of  evidence 
*'  given  by  the  party  fo  robbed,  or  owner  of  the  faid  money, 
*'  goods,  or  chattels,  or  by  any  other  by  their  procurement,  that 
*'  then  the  party  fo  robbed,  or  owner,  fhall  be  reftored  to  his 
**  faid  money,  goods,  and  chattels,  and  that  as  well  the  juftices 
**  of  gaol-delivery,  as  other  juftices  before  whom  any  fuch  felon 
*'  (hall  be  found  guilty,  or  otherwife  attainted  by  reafon  of  evl- 
**  dence  given  by  the  party  fo  robbed,  or  owner,  or  by  any  other  \^[^l  be"' 
*'  by  tl  ir  procurement,  have  power  by  the  faid  a£t  to  award  no  writ  of 
**  from  time  to  time  writs  (a)  of  reftitution  for  the  faid  money,  feft'tution 
**  goods,  and  chattels,  in  like  manner  as  though  any  fuch  felon  thefe^j'oo 
**  or  felons  were  attainted  at  the  fuit  of  the  party  on  appeal."         years.] 

Since  this  ftatute  it  hath  been  the  pra6lice  to  reftore  the  goods  Keiynge, 
ftolen,  upon  the  convidlion  of  the  offender,  to  the  profecutor  of  35*  ^• 
the  indiftment,  notwithftanding  any  fale  of  them  in  a  market-  [^^^  )V  thV 
overt  j  but  he  can  be  reftored  to  no  goods  but  thofe  mentioned  in  goods  are 
the  indiament  (b).  P^°'^"."<i  ^' 

^   '  the  trial, 

and  not  reftored,  the  owner  mfay  recover  them  by  adlion  of  trover.  Loft.  S8.  And  though  they  (hould 
not  be  the  very  Uentka!  goods  ftolen,  yet  if  they  are  the  produce  of  thofe  goods,  the  profecutor  is  en- 
titled to  them.  JbU.  Noy,  128.  Cro.  El.  661.  But  if  ftolen  goods,  before  convidion  of  the  felon, 
be  I'old  hvna  Jide  in  market-overt,  the  property  is  thereby  changed  ;  and  though  conviction  reverts  the 
original  ownerfliip,  and  the  owner  has  a  right  to  reftitution  if  he  can  find  the  pofieflbr,  and  afcertain  the 
fpecifick  articles,  yet  he  cannot  maintain  trover  againft  one  who  was  not  in  poffeflicn  of  them  at  the 
time  of  the  convidtion.     Karwood  v.  Smith,  2  Term  Rep.  750.] 

As  to  changing  the  property  of  horfes  by  a  fale  in  a  fair  or 
market-overt,  the  fame  is  provided  againft  by  the  2  ^  3  P.  ^  M, 
cap.  7.  and  31  Eli-z. 

But  more  efpecially  by  the  31  Eliz.  cap.  12.,  by  vi'hich  It  is 
enabled,  **  That  no  perfon  (hall,  in  any  fair  or  market,  fell,  give, 
*<  exchange,  or  put  away  any  horfe,  mare,  gelding,  colt,  or 
**  filly,  unlefs  the  toll-taker  there  or  (where  no  toll-taker  is  paid) 
"  the  book-keeper,  bailiff,  or  the  chief  officer  of  the  fame  fair  or 
*'  market,  (hall  and  will  take  upon  him  perfedl  knowledge  of  the 
"  perfon  that  fo  ffiall  fell,  or  offer  to  fell,  give  or  exchange  any 
*'  horfe,  isc.^  and  of  his  true  chriftian  name,  furname,  and  place 
*'  of  dwelling  or  refiancy,  and  fhall  enter  all  the  fame  his  know- 
*^  ledge  in  a  book  there  kept  for  fale  of  horfes,  or  elfe  that  he 
**  fo  felling  or  offering  to  fell,  give,  exchange,  or  put  away  any 
**  horfe,  ^c.y  fhall  bring  unto  the  toll-taker,  or  other  ofhcer 
**  aforefaid,  of  the  fame  fair  or  market,  one  fufficlent  and  credi- 
**  ble  perfon,  that  can,  Ihall,  or  will  teftify  and  declare  unto, 
**  and  before  fuch  toll-taker,  book-keeper,  or  other  office,  that 
<*  he  knoweth  the  party  that  fo  felleth,  giveth,  exchangeth,  or 
<*  putteth  away  fuch  horfe,  ^c.y  and  his  true  name,  furname, 
"  myftery,  and  dwelling  place,  and  there  enter,  or  caufe  to  be 
*f  entered  in  the  book  of  the  faid  toll-taker  or  officer,  as  well  the 

I  3  <'  true 
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*<  true  chrlftlan  name,  furname,  myftery,  and  place  of  dwelling 
**  ,or  refiancy  of  him  that  fo  felleth,  givcth,  exchangeth,  or  put- 
{a)  For  this  «  teth  away  fuch  horfe,  ^c,  as  of  (o)  him  that  fo  (hall  teftify  or 
vide  Palm.  ((  jivouch  his  knowledge  of  the  fame  perfon,  and  (hall  alfo  caufe 
Ton.  163.  *'  to  be  entered  the  very  true  price  or  value  that  he  (hall  have 
*'  for  the  fame  horfe,  iffc.y  and  that  no  perfon  (hall  take  upon 
<«  him  to  avouch,  teftify,  or  declare,  that  he  knoweth  the  party 
*'  that  fo  fhall  offer  to  fell,  give,  exchange,  or  put  away  fuch 
*'  horfe,  ffff.,  unlefs  he  do  indeed  truly  know  the  fame  party  and 
<'  {hall  truly  declare  to  the  toll-taker  or  other  officer,  as  well  the 
**  chriftian  name,  furname,  myftery,  and  place  of  dwelling  and 
**  refiancy  of  himfelf,  as  of  him,  of  and  for  whom  he  maketh 
**  fuch  teftimony  and  avouchment,  and  that  no  toll-taker,  or 
<*  other  perfon  keeping  any  book  of  entry  of  any  fale,  gift,  ex- 
**  change,  or  putting  away  of  any  horfe,  ^c.y  unlefs  he  knoweth 
"  the  party  that  fo  felleth,  giveth,  exchangeth,  or  putteth  away  any 
**  fuch  horfe,  ^<r.,  and  his  true  chriftian  name,  furname,  myf- 
*'  tery,  and  place  of  his  dwelling  or  refiancy,  or  the  party  that 
«  (hall  and  will  teftify  and  avouch  his  knowledge  of  the  fame 
«*  perfon  fo  felling,  6't-,,  any  fuch  horfe,  ts'c.y  and  his  true 
<«  chriftian  name,  5s*r.,  and  fhall  make  a  perfect  entry  into  the 
*'  faid  book,  of  fuch  his  knowledge  of  the  perfon  and  of  the 
**  name,  ^c,  and  alfo  the  true  price  or  value  that  (hall  be  bona 
**  Jide  taken  or  had  for  any  fuch  horfe,  ^c.  fo  fold,  given,  ^c, 
*'  fo  far  as  he  can  underftand  the  fame  ;  and  then  give  to  the 
*'  party  fo  buying,  ^c.  fuch  horfe,  is'c.y  requiring,  and  paying 
*'  two  pence  for  the  fame,  a  true  and  perfe£l  note  in  writing,  of 
"  all  the  full  contents  of  the  fame,  fubfcribed  with  his  hand,  on 
**  pain  that  every  perfon  that  fo  fhall  fell,  ^c.  any  horfe,  ^c. , 
*<  without  being  known  to  the  tolUtaker,  or  other  officer,  or 
**  without  bringing  fuch  a  voucher  or  witnefs,  caufing  the  fame 
**  to  be  entered  as  aforefaid,  and  every  toll-taker,  book-keeper, 
*<  or  other  officer  of  fair  or  market  offending  in  the  premifes, 
«*  contrary  to  the  true  meaning  aforefaid,  fhall  forfeit,  for  every 
«'  fuch  default,  the  fum  of  5/.;  but  alfo  that  every  fale,  gift,  iffc, 
"  of  any  horfe,  ^c.y  not  ufed  in  all  points  according  to  the  true 
**  meaning  aforefaid,  (hall  be  void,  the  one  half  of  all  which  for- 
**  feiture  to  be  to  the  queen's  majefty,  her  heirs  and  fucceffors, 
**  and  the  other  half  to  him  or  them  that  will  fue  for  the  fame. 

And  by  fee}.  4.  it  is  ena£l:ed,  •»  That  if  any  horfe,  ^c.  (hall 
♦*  be  ftolen,  and  afterwards  (hall  be  fold  in  open  fair  or  market, 
**  and  the  fame  fhall  be  ufed  in  all  points  and  circumftances  as 
** '  aforefaid,  that  yet  neverthelefs  the  fale  of  any  fuch  horfe,  ^c. 
**  within  fix  months  next  after  the  felony  done,  fhall  not  take 
**  away  the  property  of  the  owner  from  whom  the  fame  was 
«*  ftolen,  fo  as  claim  be  made  within  fix  months  by  the  party 
**  from  whom  the  fame  was  ftolen,  or  by  his  executors  or  admi- 
•*  niftrators,  or  by  any  other  by  any  of  their  appointment,  at  or 
**  in  the  town  or  parifh  where  the  fame  horfe,  tsfc.  fhall  be 
**  found,  before  the  mayor  or  other  head  officer  of  the  fame 
♦*  town  or  parifh,  if  the  fame  horfe,  ^c,  happen  to  be  found,  in 

"  any 


*«  any  town  corporote  or  market  town,  or  elfe  before  any  juftice 
**  of  peace  of  that  county  near  to  the  place  where  fuch  horfe, 
**  fcff.  {hall  be  found,  if  it  be  out  of  a  town  corporate  or  market- 
**  town,  and  fo  as  proof  be  made  within  forty  days  then  next 
**  enfuing,  by  two  fufficient  witnefles  to  be  produced  and  de- 
**  pofed  before  fuch  head  officer  or  juftice,  (who  by  virtue  of 
"  this  a6l  fliall  have  authority  to  minilter  an  oath  in  that  behalf,) 
"  that  the  property  of  the  fame  horfe,  ^c.  fo  claimed,  was  in 
**  the  party,  by  or  from  whom  fuch  claim  is  made,  and  was 
**  ftolen  from  him  within  fix  months  next  before  fuch  claim  or 
**  any  fuch  horfe,  ^c.y  but  that  the  party,  from  whom  the  faid 
*'  horfe,  Ufc.  was  ftolen,  his  executors  or  adminiftrators,  (hall 
**  and  may,  at  all  times  after,  notwithftanding  any  fuch  fale  or 
♦*  fales  in  any  fair  or  market  thereof  made,  have  property  and 
«<  and  power  to  have,  take  again,  and  enjoy  the  faid  horfe,  ^c, 
**  upon  payment  or  readinefs  or  offer  to  pay  the  party,  that 
"  fhall  have  the  pofleffion  and  intereft  of  the  fame  horfe,  l^c,  if 
•*  he  will  receive  and  accept  it,  fo  much  money  as  the  fame 
**  party  fhall  depofe  and  fwear  before  fuch  head  officer  or  juftice 
•*  of  peace,  (who  by  virtue  of  this  aft  fhall  have  authority  to 
**  minifter,  and  give  an  oath  in  that  behalf,)  that  he  paid  for 
**  the  fame  bonajidef  without  fraud  or  coliufion." 


ifeesf. 


FEES  are  certain  perquifites  allowed  to  officers  who  have  to 
do  with  the  adminiftration  of  juftice,  as  recompence  for 
their  labour  and  trouble ;  and  thefe  are  either  afcertained  by  a£ts 
of  parliament,  or  eftablifhed  by  ancient  ufage,  which  gives  them 
an  equal  fandlion  with  an  a£t  of  parliament. 

Of  thefe  there  are  feveral  kinds;  but  we  fhall  only  confider 
thofe  about  which  there  hath  been  moft  controverfy  in  our  books, 
under  the  following  heads : 

(A)  In  what  Cafes  a  Fee  {hall  be  faid  to  be  due. 

(B)  How  much  fhall  be  faid  to  be  due. 

(C)  At  what  Time  it  fhall  be  faid  to  be  due. 

(D)  In  what  Court  Fees  are  to  be  recovered. 

I  4  (A)  In 


(A)  In  what  Cafes  a  Fee  fhall  be  faid  to  be  due. 

C0.Llt.36S.  n  T  common  law  no  officer,  whofe  office  related  to  the  admii- 
"cfs"'^'/'^^'  niftration  of  juflice,   could  take  any  reward  for  doing  his 

duty,  but  what  he  was  to  receive  from  the  king. 
{a)  That  And  this  fundamental  maxim  of  the  common  law  is  confirmed 

^ehendl'  ^^  ^^'«.  I-  caj>.  26.,  which  ena£ts,  "  That  no  (lierifF,  nor  other 
efchea'.ors,  "  («)  king's  oflicer,  fliall  take  any  reward  to  do  his  olTice,  but 
coroners,       <«  fhall  be  paid  of  that  which  they  take  of  the  king  •,  and  that  he 

gaoleTs'  the  "  ^^°  ^^  ^°^^  ^^^^^  y^*^^^  ^"'^'^^^  ^^  much,  and  fliall  be  puniOied 
king's  clerk   "  at  the  king's  pleafure." 

of  the  market,  aulneger,  and  other  inferior  minJRers  and  officers  of  the  king,  whofe  offices  do  any  way 

concern  the  adminiftration  or  execution  of  juftice.     2  Inft.  209 And  according  to  my  Lord  Coke, 

by  fome  opinions,  it  extends  to  the  king's  heralds,  for  they  are  the  king's  minillers,  and  were  lung 
before  this  &&,     2  Inft.  209. 

4.  Inft.  274.       And  fo  much  hath  this  law  been  thought  to  conduce  to  tlie 

^rnft  ^-^o^'    ^o'^o"^  o^  the  king  and  welfare  of  the  fubjedt,  that  all  prefcrip- 

aRoll.Abr.  tions  whatfoever,  which  have   been  contrary  to  it,    have   been 

aze.  holden  void ;  as  where  by  prefcription,  the  clerk  of  the  market 

claimed  certain  fees  for  the  view  and  examination  of  all  weights 

and  meafures. 

aiH.7. 17.       But  it  hath  been  holden,  that  the  fee  of  2od.,  commonly  called 

Stainf!^!c.  *^^^  bar-fee,  which  hath  been  taken,  time  out  of  mind,  by  the 

{herifF,  of  every  prifoner  who  is  acquitted  ;  and  alfo  the  fee  of 

one  penny,  which  was  claimed  by  the  coroner  of  every  vifne, 

when  he  came  before  the  juftices  in  eyre,  are  not  within  the 

meaning  of  the  flatute,  becaufe  they  are  not  demanded  of  the 

fheriff  or  coroner  for  doing  any  thing  relating  to  their  oflices,  but 

claimed  as  perquifites  of  right  belonging  to  them. 

z  Inft.  533.       Alfo,  it  is  holden  by  my  Lord  Cokey  that  within  the  words  of 

[{i)  But  an  ^i^Q  (latute  74  E.  I.,  which  are  fiullum  tallojiutni  vel  auxiliunu  per 

ancient  lee  , 

may  attach  ''"•''  "^'^^  P^^  haredes  nojiros,  in  regno  tiojtro,  potiatur  feu  levetitr^  fine 

on  a  modern  volutitate  ^  ^Jfeiifu  archicpifcoporimi^  epifcoporum,  coimtiimy  baronuniy 

a    o   par-  tniHttan^  htirgenjnim   &'  alioriim  liberorum  com.  de  regno  fiojiro,   no 

fuch,  for  "cw  offices  can  be  ere61:ed  with  new  fees  [b)y  or  old  offices  with 

inftance,  as  new  fees;  for  that  is  a  tallage  upon  the  fubjecl:,  which  cannot  be 

oath^ taken  ^°"^  without  common  alTent  by  acl  of  parliament. 

before  a  juftice  of  the  peace,  or  a  judge  at  chambers ;  fer  Heath  J.     2  H.  Bl.  223.  j 

(f)  Moor,         ^c)  But  yet  it  is  holden,  that  an  office  erected  for  the  publick 

1   '  good,  though  no  fee    is  annexed  to    it.    Is  a  good  office  ;  and 

Biihop  of  {d)  thi^t  the  party,  for  the  labour  and  pains  which  he  takes  in  ex?. 

Sarum's  cutlng  It,  may  maintain  a  [e)  quantum  meruity  if  not  as  a  fee,  yet 

/^)^*Hard.  ^^  ^  Competent  recompence  for  his  trouble. 

351.  Veale  and  Priour,  adjudged,  (e)  Where  ^.  was  libelled  agalnll  in  the  ecclefiaftical  court  for 
fees,  and  upon  motion  a  prohibition  was  granted  ;  for  no  court  has  a  power  to  eftablifti  fees  ;  the  judge 
of  the  court  jray  think  them  reafonable,  but  that  is  not  binding  ;  but  if  in  a  quantum  meruit  a  jury 
thui]^  them  reaibnable;  then  they  become  eftabllilied  fees.     Salk.  333.  pL  i|.     Ciffard's  cafp. 

All 
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All  fees  allowed  by  a£ls  of  parliament  become  eftabliftied  fees,  ainft.  210. 
snd  the  feveral  officers  entitled  to  them  may  maintain  adtions  of  ^^  ^"  ^"^ 
tiebt  for  them.  Ln'/recog- 

nlzes  a  righ:  to  a  fee,  the  quantum  may  be  afcertalned  by  ufage,  though  not  of  ancient  date.     Fleet- 
vood  V.  Finch,  z  H.  Bl.  2i6.] 

Alfo,  fuch  fees  as  have  been  allowed  by  the  courts  of  juftice  to  21  h.  7. 17. 
their  officers,  as  a  recompence  for  their  labour  and  attendance,  C0.L1t.368. 
are  eftabliftied  fees;  and  the  parties  [a)  cannot  be  deprived  of  chan.'^'c^ei! 
them  without  an  ad:  of  parliament. 

Where  a  fee  is  due  by  cuftom,  fuch  cuftom,  like  all  others,  Hob.  175. 
muft  be  reafonable  ;  and  therefore  where  a  parfon  libelled  in  the  ^""'  ^•'f. 
fpiritual  court  for  a  burying-fee  due  to  him  for  every  one  who  g^^'  ^^^^ 
died  in  his  parifh,  though  buried  in  another  j  the  court  held  this  judged. 
unreafonable,  and  granted  a  prohibition. 

So,  where  -a.  French  proteftant  had  his   child  baptized  at  the  Saik.  332. 
French   church  in   the   Savoy,  and  the   vicar  of  St.  Martins,  in  P^-  9" 
which  parifti  it  is,  together  with  the.  clerk,  libelled  againft  him  d,.  Lancaf- 
for  a  fee  of  2/.  6d.  due  to  him,  and  \s.  for  the  clerk ;  a  prohibi-  ter,  izMod. 
tion  was  granted  :  and  in  this  cafe  it  was  holden  by  Holt,  that  no  ^^i- 
fee  could  be  due  but  by  cuftom,  and  that  a  cuftom  for  any  per- 
fon  to  take  a  fee  for  chriftening  a  child,  when  he  does  not  chrif- 
ten  him,  is  not  good ;  and  that  the  vicar,  if  he  had  a  right  to 
chriften,  ftiould  have  libelled  for  that  right. 

(B)  How  much  fhall  be  faid  to  be  due. 

TjERE  we  muft  obferve  in  general,  that  it  is  extortion  for  any  10 Co.  102. 
-*■■*■   officer  to  take  more  for  executing  his  office  than  is  allowed  ^\   ^°' 
by  a6l  of  parliament,  or  is  the  known  and  fettled  fee  in  fuch 
cafe. 

But  in  this  place  we  (hall  only  take  notice  of  the  fees  of 
flierifFs  for  executions,  about  which  there  feem  to  have  been  the 
moft  controverfies  In  our  books. 

And  for  this  purpofe  v/&  ffiall  recite  the  {h)  28  jE/zz.  cap.  4.,   [h)  in  the 
by  which  it  is  enafted,  "  That  it  ffiall  not  be  lawful  to  or  for  printedfta. 

tutcs    this 

"  any  ffieriff,  under-ffieriff,  bailiff  of  franchifes  or  liberties,  nor  aa  i.'caiied 

*'  for  any  of  their  or  either  of  their  officers,  minlfters,  fervants,  29  Eiiz. ; 

"  bailiffs,  or  deputies,  nor  for  any  of  them,  by  reafon  or  colour  ''"^ J'J'  ^^^ 

**  of  their  or  either  of  their  office  or  offices,  to  have,  receive,  or  gonitis  the 

**  take  of  any  perfon  or  perfons  whatfoever,  dire6lly  or  indi-  zSth,  and 

"  re£l:ly,  for  the  ferving  and  executing  of  any  extent  or  execu-  ^^  ougl^t  t<> 

**  tion  upon  the  body,  lands,  goods,  or  chattels  of  any  perfon  salk.  331*. 

*'  or  perfons  whatfoever,  more  or  other  confideration  or  recom-  pi.  4- 

"  pence  than  In  this  prefent  a£l  is  and  ffiall  be  limited  and  ap-  ^j""^'  3^3- 

"  pointed,  which  ffiall  be  lawful  to  be  had,  received,  and  taken  ;  ^nd  this 

**  that  is  to  fay,  twelve  pence  of  and  for  every  twenty  ffiillings,  obfervation 

«*  where  the  fum  exceedeth  not  one  hundred  pounds  ;  and  fix-  J*J'|  ^^^^  ^' 
"  pence  of  and  for  every  twenty  ffiillings,  being  over  and  above  roll  has 

M  the  faid  fum  of  100/.,  that  he  or  they  ffiall  fo  levy  or  extend,  beenfearch- 


"  and  deliver  In  execution,  or  take  the  body  in  execution  for, 
<'  by  virtue  and  force  of  any  fuch  extent  or  execution  whatfo- 
**  ever ;  upon  pain  and  penalty  that  all  and  every  iherlff,  under- 
**  fherifF,  bailiff  of  franchifes  and  liberties,  their  and  every  of 
•*  their  minifters,  fervants,  officers,  bailiffs,  or  deputies,  which 
*'  at  any  time  fhall  diredlly  or  indirejflly  do  the  contrary,  fhall 
**  lofe  and  forfeit  to  the  party  grieved  his  treble  damages ;  and 
**  {hall  forfeit  the  fum  of  40/.  for  every  time  that  he,  they,  or 
"  any  of  them  (hall  do  the  contrary  ;  the  one  moiety  thereof  to 
"  be  to  our  fovereign  lady  the  queen,  her  heirs  and  fucceffors ; 
**  and  the  other  moiety  thereof  to  the  party  or  parties  that  will 
"  fue  for  the  fame  by  any  plaint,  a£lioti,  fuit,  bill,  or  informa- 
"  tion,  wherein  no  effoign,  wager  of  law,  or  proteftion  fhall  be 
"  allowed. 
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dern  cafe, 

And  found 

to  be  tlie 

28th.   [By 

7  Geo.  3. 

c,  29.,  it  is 

provided, 

«'  That  this 

««  aft  (hall 

**  not  ex- 

•'  tend  to 

*'  allow  any 

"  AeriH, 

*'  &c.  any 

**  poundage, 

*•  for  taking 

•'  the  body 

"  of  any 

•'  perfon  in 

*'  execution  upon  any  ptocefs  at  the  fuit  of  any  fheriff,  or  other  officer  or  minlAer  of  the  crown,  upon 

•*  any  bail-bond  entered  into  for  the  appearance  of  any  perfon  profecuted,  either  for  any  duties  due  or 

**  payable  to  his  majefty,  or  for  any  penalty  inflidled   by  any  aft  for  the  preventing  of  the  clandeftine 

"  running  or  receiving  any  cuftomabie  or  prohibiteri  goods;  or  in  any  cafe  where  the  Jheriff,  Sec.  would 

•*  not  be  entitled  to  poundage  if  the  proceedings  were  or  had  been  carried  on  direftly  in  the  name  of  the 

**  crown. "j 

**  Provided  always.  That  this  a£l,  or  any  thing  therein  con- 
**  tained,  (hall  not  extend  to  any  fees  to  be  taken  or  had  for  any 
*'  execution  within  any  city  or  town  corporate." 

In  the  conftvuclion  of  this  ftatute  the  following  points  have 
been  holden: 

[i.  That  under  this  ftatute,  the  fheriff  cannot  take  any  other 
charge  but  that  for  the  poundage. 


Woodgate 
•V.  Knatch- 
bull,  iTerm 
Rep.  148. 
Jbld. 


1.  That  an  aftion  lies  agalnft  the  (heriff  for  the  penalty  though 
the  extortion  were  by  the  bailiff. 

3.  That  if  the  flieriff  levy  under  z  Ji.  fa.y  he  Is  entitled  to 
poundage,  though  the  parties  fhould  compromife  before  he  fells 
any  of  the  goods.] 

4.  That  though  the  words  of  the  ftatute  are,  that  It  ftiall  not 
be  lawful  for  the  ftierrff  to  take  any  more,  or  greater  fee,  than 
by  the  aft  is  limited,  ^c,  that  herein  by  implication  at  leaft,  if 
not  by  exprefs  words,  a  right  is  given  the  fheriff  to  demand  thofe 
fees  mentioned  in  the  ftatute  ;  and  confequently  that  he  may,  as 
in  all  cafes  where  the  ftatute  creates  a  debt  or  duty,  {a)  maintain 
an  adion  of  debt  for  them  :  [but  the  aftion  muft  be  in  the  name 
of  the  fheriff,  and  not  of  the  bailiff.] 


Poph,  173. 
Welden  v. 
Vefey,  Hill. 
I  Car.  1. 
Latch.  17, 
j8.  £2. 
Palm.  399, 
4.00. 

Bendl.  165. 
Noy,  75. 


5.  It  hath  been  adjudged,  that  the  fheriff  fhall  have  a  fhllling 
per  pound  for  the  firfl  hundred,  and  fixpence  per  pound  for  every 
other  pound  exceeding  a  hundred ;  and  not  fixpence  for  every 
pound  where  the  whole  debt  happens  to  exceed  a  hundred  pound  j 
for  by  this  conftru£lion  the  fheriff  would  have  lefs  where  the  debt 
was  199/.  than  If  It  were  but  loo./,  and  the  intention  of  the  fta- 
tute was  to  allow  fheriffs  fuch  reafonable  fees  as  would  encourage 

10  them 


tliem  to  difcharge  this  branch  of  their  duty  fo  much  favoured  by  S.  c.  ad- 
the  law,  with  vigour  and  fuccefs,  who  before  were  backward  ^^^^^^^J ^. 
and  intimidated,  by  reafori  of  the  dangers  they  run  from  efcapes,  aglinftcfo! 
^Ci  from  engaging  herein  ;  and  therefore  it  has  been  holden  the  c.  j.  Cro. 
moft  reafonable  conftrui^ion  to  allow  them  their  fees  in  proper-  yfter'^anV* 
tion  to  fuch  danger.  Bromley, 

S.  p.  adjudged.     Trin.  8  Car.  i.     1  Jones,  307.  S.  C.  adjudged  and  afBrmei  on  a  wric  of  error. 
Saik.  331.  S.  P.  admitted  to  be  law  ;  and  vide  Cro.  Eliz.  263-4. 

6.  It  hath  been  refolved,  on  the  provifo  of  the  fald  ftatute,  that  Latch.  17, 
it  fliall  not  extend  to  any  fees  to  be  taken  for  any  execution  J^*  ^°P|'- 
within  any  city  or  town  corporate ;  that  this  muft  be  intended  j^^*  ^^J^' 
of  executions  on  judgments  given  in  thofe  courts:  and  that  there-  Dait.  she- 
fore  where  a  flierifF  executes  a  judgment  given  in  Wejlminjler-ball  "^^  5^7* 
in  a  city  or  town  corporate,  he  is  as  much  entitled  to  his  fees,  -gw^,  263-4. 
purfuant  to  this  ftatute,  as  if  the  execution  had  been  done  in  any  and  vide 
part  of  the  county  at  large  j  for  herein  the  fherifF  runs  as  great  a  l^^°^'JJ' 
rifque,  and  his  trouble  is  as  great ;  but  where  both  the  judgment  aaion  of 
and  execution  are  within  a  limited  jurifdidtion,  it  cannot  be  pre-  <Jebt  was 
fumed  to  be  attended  with  equal  difficulty  \  and  therefore  the  thg^ban'iff' 
provifo  in  the  ftatute  excludes  them.  of  the  pa- 
lace court  of  the  Bifhop  of  Rocbefter  for  fees,  upon  execution  of  a  judgment  in  that  court,  purfuant  to 
this  ftatute ;  and  after  verdidt  for  the  plaintitt",  the  judgment  was  ftaid,  although  it  was  objedled,  that 
the  provifo  in  the  ftatute  could  not  extend  to  it,  being  neither  a  city  nor  town  corporate  where  the  exe- 
cution was  made  ;   nor  was  it  within  the  reafon  thereof,  becaufe  the  bilhop's  jurifdidion  is  as  large  as 
his  diocefe  ;   and  the  reafon  of  the  provifo,  that  no  execution  fees  Ihould  be  taken  in  cities  and  towns 
corporate,  is  from  the  narrownefs  of  thofe  jurifdiftions,  which  renders  executions  in  them  more  eafy  and 
fcfs  dangerous.     Salk.  331.     Brockwell  and  Lock,  S.  C.  but  no  judgment. 

7.  It  hath  been  refolved,  that  the  bailiff  of  [a]  a  liberty,  who  Latch.  19. 
executes  a  judgment  given  in  Wejiminjler-hally  is  entitled  to  the  ^^'^  ^^^^^ 
fees,  within  the  words  and  meaning  of  the  ftatute;  and  not  the  ,31.  pi. /_^ 
filer  iff  of  the  county,  who  direfts  his  precept  to  him.  Dak.  she- 

S.  p.  And  there  faid,  that  the  conftant  praftice  was  fo  ;  and  Noy,  27.  Cooper  and  lie?,  S.  P.  ad- 
Judged,  for  he  fliall  anfwer  for  the  efcape,  &c.  and  therefore  ought  to  have  the  fees.  {a\  So,  if  the 
execution  of  a  judgment  in  Weftminjier  be  in  a  city,  which  is  a  county  of  itfelf,  the  flierift"  there  fliall 
have  his  full  fees,  for  he  is  the  proper  officer  to  the  courts  above.  Latch.  19.  Palm.  401.  Dalt.  527. 
Cro.  Eliz.  263-4« 

8.  It  feems  agreed,  that  if  a  (heriiF  makes  an  extent j  and  before  winch.  50, 
the  liberate  a  new  (heriff  is  chofen,  the  new  IheriiF fhall  have  the  ^'^'^  . 
fees  appointed  by  the  ftatute.  Dait.'  she' 

riifF,  526.     Vide  flat.  3  Geo.  1.  c.  15.  ^  9.,  which  diredls  an  apportionment  of  the  fees  in  fuch  cafe 
between  the  precedent  and  fubfequent  flieriii'. 

9.  It  hath  been  refolved,  that  the  ftatute  does  not  extend  to  Saik.  331. 
real  executions,  fuch  as  habere  facias  feifwam^  or  pojjejfwtiefriy  but  P'-  ^-  ^"' 
only  to  executions  in  perfonal  actions ;  alfo  it  is  faid,  that  the  Harris. 
ftatute  does  not  extend  to  executions  upon  ftatutes  merchant,  *  Certainly 
recognizances,  ilfc.  and  that  the  aft  is  to  be  underftood  of  cafes  '^e'lieriflfii 

,*>,.,  ......  ,  11  ,  entitled  to 

where  the  judgment  redditur  in  invitum,  and  not  by  the  voluntary  his  fees  on  a 
confeffion  of  the  party  *.  judgment  by 

confefllon. 

10.  That  for  executing  a  capias  utiagatum,  or  for  a  warrant  to  Hetiey,  52. 
execute  it,  or  for  a  return  of  it,  no  fee  is  due  to  the  IheriiF,  be-  *  Rrownl. 
caufe  this  is  at  the  fuit  of  the  king.  *  ^* 

II.  It 
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Salk.  331.  ir.  It  feems  to  have  been  refolved,  that  upon  a  capias  adfat'u'-* 
rr^R  ft  fo"^"(^'i>fh  the  fherifFfhall  have  his  fees  for  the  {a)  whole  debt  i 
3  Geo.  I.  ^^^o  {^)  ^^  o"s  ^'^  execution  dies,  and  7i  fieri  facias  iflues  againfl 
c.  15.  §17.  his  goods,  the  (herifFfliall  have  his  fees  upon  executing  the^trx 
the  fherifF     facias.,  for  his  trouble  was  as  "reat  as  at  firll. 

fliall  nrt        •'  '  c> 

take  poundage  for  executing  any  ca.  fa,,  where  part  of  the  debt  hath  been  paid,  for  any  greater  fum  than 
what  rennains  due  to  the  plaintiff,  who  is  to  mark  the  fame  on  the  back  of  the  writ,  and  the  /heriff,  &c. 
»s  guilty  of  extortion,  and  fhall  forfeit  to  the  party  grieved  treble  damages,  and  double  the  iwm  fo  ex- 
torted, and  alfo  200/.]  But  that  upon  executing  an  elegit  where  perhaps  the  land  is  not  worth  40  i. 
it  is  unreafonable  that  the  flieriff  fliould  have  i>d,  for  every  pound  of  the  debt.  C'ro.  Jac.  103.  per 
Curiam,  and  'vidt  Salk.  331.  pi.  6.,  where,   by  Treby,  Ch.  J.  in  fuch  cafe  he  fliall  have  fees  accordiirg 

to  the  fum  levied,  and  not  according  to  the  debt  recovered. But  this  is  denied  by  Powel,  becaufe 

the  party  might  detain  the  land  till  he  was  fatiffied  the  entire  debt  ;  and  the  plaintiff  is,  by  having  made 
his  eledtion,  barred  of  all  other  executions.  [By  Itat.  3  Geo.  1.  c.  15.  ^  16.,  no  fheriff,  under-flieriff, 
ileputy-fherifF,  or  their  bailifjs,  or  the  bailiff  of  any  franchife  or  liberty,  by  reafon  of  any  writ  of  habere 
facias  poJI'i:Jfi',ncm  aut  fc'-fir.aw,  fhall  take  above  i  i.  per  pound  of  the  yearly  value  of  any  manor,  &c. 
where  the  whole  exceeds  not  100/.  per  annum,  and  6  d.  only  for  every  20  j.  above  fuch  yearly  value. 
Andby  S  Geo.i.  c.  25.  §  5.  nomorei^  to  be  taken  on  an  extent  M\A!iberdte.'\    iji)  Vide  Skin.  363.  pi.  7. 

[By  ft.  3  Geo.  i.  c.  15.  §  3.  Sheriffs  levying  debts,  l^c,  (except 
poft  fines)  due  to  the  crown,  by  procefs  of  the  pipe,  or  levari 
faciaSy  fliall  have  lid.  /)<?r  pound  for  any  fum  not  exceeding  100/. 
levied,  and  6d,  for  every  20  j-.  above  that  fum;  and  on  procefs 
hyfi.fia.  and  extent^  fliall  have  i  j-.  6d.  per  pound  for  any  fum  not 
exceeding  100/.  levied;  and  is.  per  pound  above  that  fum  ;  pro- 
vided they  anfwer  the  fame  on  their  accounts  by  a  day  to  be 
fixed  by  vi^arrant  of  the  barons. 

By  §  13.  No  {heriff  or  other  perfon  employed  in  levying,  ^c. 

debts  to  the  crown,  fliall  take  any  fee  except  4  J.  only  for  an 

acquittance  ;  and  if  a  fherlfF,  ^c.  demand  or  take  any  money  for 

executing,    or  forbearing  to  execute   fuch  procefs,    he  forfeits 

treble  damages  and  cofts  to  the  party  aggrieved,  and  double  the 

fum  fo  extorted  ;  which  damages  and  penalties  fhall  be  given  by 

the  barons  of  the  Exchequer  in  fuch  fummary  way  as  they  fliall 

deem  proper ;  provided  the  conviclion  be  within  two  years  after 

the  offence  committed.     Neverthelefs,  by  §  14.,  the  flieriff  may 

take  fuch  poundage  and  allowance  as  are  given  by  this  a6l,  and 

fuch  allovv'ance  as  may  be  made  by  the  Treafury  or  Exchequer 

for  any  extraordinary  fervice  to  the  crown. 

R.  V.  Bur-         The  fheriiF  may  retain  poundage,  without  waiting  for  an  al- 

reii,  Bunb.     lowance  of  it  in  his  account,  and  this  upon  an  extent  in  aid. 

R.  V.  Tho-    -A^rid  his  right  to  poundage  may  be  determined  upon  motion. 

inas  Jetherell,   Parker,  177. 

R.  v.Wade,       The  flieriff  hath  been  allowed  poundage  out  of  a  fine  (impofed 
?H'^ '"■      after  convi£\;ion  upon  an  indictment  of  battery  in  K.  B.,)  levied 
Tones  iSc.    ^pon  Ti  fi.  fa.;  for  the  barons  of  the  Exchequer  always  make  fuch 
allowance  after  monies  paid  there  by  the  clerk  of  the  crown.] 

(C)  At  what  Time  it  fliall  be  faid  to  be  due. 

Co.  Lit.  TJ  ERE  alfo  we  muft  obferve,  that  it  is  extortion  for  an  ofBcer 
568,  16 Co.  Lx  ^Q  j.jj]^g  j^jg  £gg  before  it  is  due  ;  and  therefore  (f)  where  an 
(f)  Salk.      under- Iheriff  refufed  to  execute  z  capias  ad  fatisfacieudum  till  he 

bad 
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Kad  liio  fee,  the  court  held  that  the  plahitifF  might  bring  an  ac-  330.  pi.  3, 
tion  againfl  him  for  not  doing  his  duty,  or  misht  pay  him  his  ^''^  ^"' 

i-  i^L        -i-fYT^-r/N  •  ^  where  on 

fees,  and  then  indict  nim  ror  (a)  extortion.  amotion 

that  an  under- (herifF  might  attend  for  refufing  to  execute  z  fieri  facias  till  his  fliilling  and  pence  were 
paid,  the  court  would  not  grant  the  rule,  but  laid  it  was  extortion,  for  which  he  might  be  indifted. 
Saik.  33Jt.  pi.  5. 

If  a  habeas  corpus  ad  fubjic'iendum  be  dire£led  to  a  gaoler,  he  Keb.  272. 
mud  bring  up  the  prifoner  although  his  fees  were  not  paid  him  ;  P'-  57« 
and  he  cannot  excufe  himfelf  of  the  contempt  to  the  court,  by  al- 
leging, that  the  prifoner  did  not  tender  him  his  fees. 

Alfo,  it  is  no  excufe  for  not  obeying  a  writ  of  habeas  corpus  March,  Sg. 
ad  facktidum  isf  recip'vendum.  that  the  prifoner  did  not  tender  him  ^^'^^  ^^°- 

,.•' r  ^  2  Jon.  178. 

IMS  leeS,  but  Keb.  566.  Qont. 

But  if  the  gaoler  brings  up  the  prifoner  by  virtue  of  fuch  ha-  But  for  this 
beas  corpus.^  the  court  will  not  turn  him  over  till  the  gaoler  be  "•''^'^^  ^°^' 
paid  all  his  fees;  nor,  according  to  fome  opinions,  till  he  be  paid  co.LiF-'gc 
all  that  i^  due  to  him  for  the  prifoner's  diet ;  for  that  a  gaoler  is  900,87. 
not  compellable  to  find  his  prifoner  fuftenance.  „  „  ,,  Plow. 68.  a. 

■^  ^  2  Roll.  Abr.  32.     2jonss,  178. 

If  a  perfon  pleads  his  pardon,  the  judges  may  infifl  on  the  Fitz.  Coron. 

ufual  fee  of  gloves  to  themfelves  and  officers,  before  they  al-  *94-  4  £•  4- 
.0  '  ■'  10.  b. 

low   It.  Fulton  di  face,  %%.  ?i.     Kelinge,  25.     2  Jon.  56.     Sid.  452. 

If  an  erroneous  writ  be  delivered  to  the  (heriff,  and  he  executes  Saik.  332. 
It,  he  ihali  have  his  fees,  though  the  writ  be  erroneous.         „  ,      P'*  f 

'  '  o  i.zx\t  and  Plummer. 

It  feems  to  be  laid  down  in  the  old  books  as  a  diftinftion,  Poph.  176. 
that  upon  an  extent  of  land  upon  a  ftatute,  the  (heriff  is  to  have  '^'"'^h.  51. 
his  fees,  fo  much  per  pound,  according  to  the  ftatute  immedi-  there  fa^id 
ately ;  but  that  upon  an  elegit  he  is  not  to  have  them  {h)  till  the  that  the  flie- 

liberate.  riff  cannot 

take  his  fa- 
lary,  appointed  by  the  ftatuf?,  till  a  complete  execution,  viz.  till  the  liberate  ;  for  the  words  of  the  fta- 
tute  are  in  the  negative,  and  do  not  eftabiifli  the  fees,  but  only  tolerate  them,  (b)  And  therefore  if 
the  conuzee  fue  an  extent,  and  then  refule  to  fue  the  liberate^  to  the  intent  to  defraud  the  flieriff  of  hh 
fees,  the  IherifF  may  have  his  remedy  by  action  on  the  cafe.     Winch.  51.  per  Hobart. 

But  where  the  flierlfF,  having  executed  an  elegit,  brought  an  Saik.  209. 
a£iion  of  debt  for  his  fees ;  and  It  was  objefted,  that  this  was  P'"  *•  333- 
not  within  the  ftatute,  the  execution  not  being  complete,  for  the  Tvfo^n  and 
plaintiff  could  not  enter,  but  muft  bring  his  ejectment ;  it  was  Paike, 
holden  by  Holt^  that  there  was  the  fame  rcafon  for  fees  for  exe-  ^^'^•^^'i^- 
cuting  an  elegit  as  an  extent;  for  upon  an  elegit  the  (heriff  re-  ^^'*' 
turns,  that  he  has  taken  an  Inquifition,  extended  the  lands,  and 
delivered  them  to  the  plaintiff,  and  that  there  is  a  liberate  in  the 
body  of  the  writ  of  elegit,  on  the  return  of  which  the  plaintiff 
may  enter ;  for  by  the  return  he  becomes  tenant  by  elegit,  and 
may  maintain  an  ejedtment,    and  affign  his  intereft  upon  the 
land;  but  the  defendant's  continuing  in  poffeffion  after  the  re- 
turn of  the  writ  turns  the  plaintiff's  eftate  to  a  right,  and  there- 
fore he  muft  enter  to  affign ;  and  his  being  put  to  an  ejectment 
is  no  reafon,  for  in  cafe  of  an  extent  upon  a  ftatute,  where  the 
liberate  is  diftin£t,  he  cannot  enter  by  force ;  it  is  true  he  may 
vithout  force,  and  fo  he  may  here  ;  and  Poiuell  faid,  that  extent 

generally 
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generally  is  the  word  of  the  flatute  28  E/iz.  cap,  4.,  and  that  an 
extent  upon  an  elegit  was  an  extent  within  the  ftatute,  as  well  as 
an  extent  upon  a  flatute. 

(D)  In  what  Court  Fees  are  to  be  recovered. 

Vern.zov      A    Solicitor  in  Chancery  may  exhibit  his  bill  for  his  fees  for 
a  Chan.  Ca.   Tx  bufmefs  done  in  that  court ;  and  To  he  may  where  the  bufi- 

nefs  Is  done  in  another  court,  if  it  relates  to  another  demand  the 

plaintiff  makes  in  Chancery. 
^)We3Leon.        But  it  hath  been  holden,    that  chancellors,    regiftrars,    and 
^^R  11  R      pro^lors,  who  are  officers  of  temporal  profit,  and  whofe  fees  do 
eg.  not  relate  to  the  jurifdi£lion  of  the  fpiritual  court,  cannot  fue 

Mod.  167.    for  them  in  the  fpiritual  court. 

z  Keb.  615. 

3  Keb.  303.  44.1.  51 5.      4  Mod.  254.      5  Mod.  142.      10  Mod.  261.  440.      12  Mod.  583.     Loid 

Raym.  703.     Com.  Rep.  18.  pi.  11.     So,  parilh  clerks,  aStr.  1108.  and  apparitors,  Dougl.  629. 

Saik.  333.        As  where  the  regiftrar  in  the  ecclefiaftical  court  Iibelle<l  there 
P'*  |°-  for  4J-.  6d.  for  his  fees,  and  proceeded  to  excommunication  ;  and 

Gerrard.  the  defendant  fuggefted,  that  the  office  of  regiftrar  was  a  tem- 
poral office,  and  a  freehold,  and  moved  for  a  prohibition,  which 
was  granted  ;  for  the  court  hath  no  power  to  compel  the  party 
to  pay  fees  to  their  officers,  but  they  mud  bring  their  quantum 
meruit ;  or  if  the  office  be  a  freehold,  ihey  may  bring  an  affife, 
for  the  denial  of  juft  fees  is  a  difleifm ;  although  it  was  objected, 
that  this  cafe  differed  from  that  of  a  pro^lor,  becaufe  a  regiftrar 
is  a  mere  officer  of  the  court,  and  the  court  may  appoint  a  rea- 
fonable  fee  to  the  officers  that  attend  them. 
Salk.  33c.  So,  a  prohibition  was  granted  to  ftay  a  fult  in  the  archdeacon 
pi-  *:  of  Litchf  eld's  court,  againft  churchwardens  for  a  fee  for  fwear- 

EHifon.^"  ing  them  and  taking  their  prefentments,  becaufe  no  fees  could  be 
due  but  by  cuftom,  or  for  work  done,  in  which  cafe  a  quantum 
meruit  lay. 
H'li.  5  Ann.  Again,  the  dean  and  chapter  of  the  cathedral  churrh  of  Exetery 
Dean  and  having  the  freehold  and  inheritance  of  the  faid  church,  had  by 
Exe:eTv.°  prefcription  lo/.  for  every  corpfe  that  was  buried  in  the  faid 
Drue.  church  J  and  the  defendant's  teftator  being  buried  there,  without 

^1*^''^  334;  their  licence,  the  defendant  refufed  to  pay  the  lo/.,  for  which 
they  fued  him  in  the  ecclefiaftical  court :  on  {hewing  caufe  why 
a  prohibition  ftiould  not  go,  it  was  urged,  that  none  can  prefcribe 
to  have  a  buryingplace  in  a  cathedral  church,  for  the  parifhioners 
have  nothing  to  do  with  it,  nor  pay  any  tithes  to  it  \  but  in  the 
parifli  church  to  which  they  pay  tithes  and  other  duties,  there 
fuch  a  prefcription  may  be  good,  and  in  the  church-yard  they 
have  a  right  to  be  buried  without  any  prefcription  :  but  the  court 
held,  admitting  that  no  perfon  could  prefcribe  to  bury  in  a  ca- 
thedral church,  and  admitting  that  this  fee,  like  that  of  20/.  which 
is  ufually  paid  for  burying  in  the  cathedral  church  of  Wejiminjler^ 
is  reafonable,  yet  it  is  not  of  fpiritual  cognizance,  but  is  in  na- 
ture of  a  licence,  on  which  a  quantum  meruit  may  be  brought, 
and  the  conftant  ufage  to  pay  fo  much  given  in  evidence  \  and 
theJTrfore  the  prohibition  was  granted. 


pl,  13.  s.c. 
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WHOEVER  becomes  infamous  by  the  commiflion  of  a  Speim. 
crime  which  fubjedls  him  to  a  capital  punifhment,  is  ^''^• 
faid  to  be  guilty  of  felony  ;  which  ex  vi  Unmm,  fays  my  Lord  J'„]a   Co 
Coke^  fignifies  quodlibet  crimen  felleo  nnimo  perpetratum^  and  can  be  Lit.  391. 
exprefled  by  no  periphrafis  or  word  equivalent,  without  the  word  fSirWm. 

Plonice.  _  _  defines  fe- 

lony  to  be  an  offence  which  occafions  a  total  forfeiture  of  either  lands,  or  goods,  or  both,  at  the  com- 
mon law  ;  and  to  which  capital  or  other  punifhment  may  be  fuperadded,  according  to  the  degree  of  guilt. 
4  Bl.  Comm.  95.  He  therefore  derives  the  word  felony,  from  the  Saxon  peo,  or  peoh,  fee,  or  feud  ; 
and  the  Gtrman  !olt,  price,  as  being  a  crime  puni/hable  with  the  lofs  of  the  feud  or  benefice.  Ibid.  But 
as  in  petit  larceny,  the  lands  are  not  liable  to  efcheat  j  and  petit  larceny  hath  always  been  ranked  among 
felonies  ;  a  later  writer  feems  inclined  to  derive  it  from  paelen,  in  the  fenfe  of  offending.  2  Wooddef. 
510.  It  is  to  be  obferved,  that  the  Saxon  peo,  or  peoh,  in  its  primitive  fenfe,  fignified  money  or 
goods ;  that  it  is,  in  a  tranflatcd  fenfe,  an  inheritance  or  feud.  Lye's  Sax.  Didl.  voc.  Feo.  Spelm. 
Gloff.  idifufr.] 

Felony  is  included  in  (a)  high  treafon,  murder,  robbery,  burg-  (fl)Andcon- 
lary,  rape,  fodomy,  fcfr.,  but  for  thefe  we  (hall  refer  to  their  %"«"'')'  a 
proper  heads,  and  in  this  place  chiefly  confider  it  as  it  is  a  viola-  fdony  dif- 
tion  of  a  man's  property,  known  by  the  name  of  larceny,  charges  an 

indiftment 
of  high  treafon,  if  it  wants  the  wori  froditorli.     H.  P.  C.  1 1.     3  Inft.  151.     1  Hawk.  P.  C.  c.  25. 

For  the  better  underftanding  whereof  we  fhall  confider, 

(A)  Of  what  Nature  the  Things  taken  muft  be,  to 
conftitute  the  Offence  Felony. 

(B)  How  far  the  Goods  ought  to  belong  to  another. 

(C)  What  (hall  be  faid  to  be  a  felonious  and  fraud- 
ulent Taking. 

(D)  What  fhall  be  faid  to  be  a  carrying  away. 

(E)  By  whom  the  Offence  may  be  committed. 

(F)  Of  what  Value  the  Goods  muft  be  ;  and  herein  of 
the  Difference  between  Grand  and  Petit  Larceny. 

(G)  Where  the  Offender  is  or  is  not  excluded  his 
Clergy. 

(H)  Where  the  Offender  is  to  be  tranfported. 


(A)  Of 
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(A)  Of  what  Nature  the  Things  taken  muft  be,  to 
conftitute  the  Offence  Felony. 


H' 


ERE  it  may  be  pi-oper  to  take  notice,  tliat  in  the  times  of 
the  military  tenures  every  tenant  was  obliged  to  attend  in 
the  camp ;  and  there  being  no  provifion  made  out  of  the  publick 
flock  for  tiiem,  as  there  is  now-a-days  for  our  mercenary  foldiery, 
it  was  neceflary  for  every  freeman  to  carry  with  him  his  own 
provifion  ;  which  induced  the  neceflity  of  a  very  fevere  and  rigid 
juftice  upon  all  perfons  who  fliould  violate  any  man's  property  j 
otherwife  camps  would  Iiave  been  fcenes  of  intolerable  violence, 
and  every  man  would  have  perifhed  by  his  neighbour's  fvvord, 
and  not  by  his  enemies.  Hence  was  learned  the  inflitution  of 
punifhing  theft  by  death,  and  thence  derived  into  the  civil  (late, 
which  confining  of  the  fame  orders  and  conditions  of  men,  it 
was  neceflary  that  the  fame  meafures  of  juftice  fliould  be  ufed 
both  at  home  and  in  the  camp  •,  for  they  could  not  underftand 
that  a  freeman  (hould  be  punifhed  otherwife  in  the  camp  than 
in  the  civil  ftate,  as  they  thought  juftice  was  the  fame,  and  could 
not  alter  M'ith  the  diftinclion  of  countries  and  places  ;  and  there- 
fore it  is  that  in  this  punidiment  our  law  differs  from  the  (a)  Ro- 
7nan  and  Mofakk  laws,  v/hich  only  oblige  thofe  fort  of  oifenders 
to  the  reftitution  of  foar-fold  •,  and  cuftom  hath  approved  the 
method  ;  for  fliould  we  admit  a  reftitution  from  fuch  profligate 
offenders,  we  fliould  have  no  end  of  rapine  and  violence. 

Hence  we  have  the  reafon  of  the  diftin£tion  between  the  real 
and  perfonal  property,  and  why  our  law  does  not  punifti  the 
ftealing  {b)  of  corn  or  grafs  growing,  or  apples  on  a  tree,  or 
{c)  lead  on  a  church  or  houfe  with  death  j  becaufe  thefe  never 
h'  M^H  8^"  ^^'^^  under  the  camp  difcipiine  ;  and  therefore  it  was  not  necef- 
Ailen,  83.^  f^ry  to  guard  this  fort  of  property  with  fuch  fanguinary  laws, 
zKeb.  875.  where  the  redrefs  might  be  by  a  civil  adlion. 

Vent.  187,  ^  ' 

(f)  But  now  by  the  4  Geo.  i.  c.  31.  every  perfon  who  fliall  fteal  or  rip,  cut  or  break,  with  intent  ta 
ileal,  any  lead,  iron  bar,  iron  gate,  iron  palifadoe,  or  iron  rail  whatfoever,  being  fixed  to  any  dwclling- 
houfe,  out-houfe,  coach-houi'e,  ftable,  or  other  building  ufed  or  occupied  with  fuch  dwelling-houfe,  or 
thereunto  belonging,  or  to  any  otlier  building  whatl'oever  ;  or  fixed  in  any  garden,  orchard,  court-y:J'd, 
fence,  or  outlet  belongini;  to  any  dwelling-houfe,  or  other  building,  fliall  be  deemed  and  conftrued  to  be 
guilty  of  felony  ;  and  the  court,  before  whom  fuch  perfons  (hall  be  tried,  fhall  and  hereby  have  power  to 
tranfport  fuch  felons  for  feven  years  j  as  alfo  fuch  perfons  who  fliall  be  aiding,  abetting,  or  aflifting  in 
ftealing,  &c.  or  who  fliall  buy  or  receive  any  fucli  lead,  &c.  knowing  the  fame  to  be  Itolen.  [By 
21  Geo.  3.  c.  68.,  "  Whoever  fliall  rip,  cut,  break,  or  remove,  with  intent  to  fteal  any  copper,  brafs> 
"  bell-metal,  utenfi),  or  fixture  being  fixed  to  any  dwelling-houfe,  out-houfe,  coach-houfe,  ftable,  or 
*'  other  building  ufed  or  occupied  with  fuch  dwelling-houfe,  or  thereunto  belonging,  or  to  any  other 
*'  building  whatfoever,  or  fixed  in  any  garden,  orchard,  court-yard,  fence,  or  outlet  belonging  to  any 
"  dwelling-houfe  or  other  building,  or  any  iron  rails  or  fencing  fet  up,  or  fixed  in  any  fquare,  court,  or 
«•  other  pbce,  (fuch  perfon  having  no  title,  or  claim  of  title  thereto)  ;  or  whoever  fliall  be  aiding, 
*'  abetting,  or  ailifting  therein,  or  fliall  knowingly  buy  or  receive  the  fame,  although  the  principal 
*'  felon  hath  not  been  convi(£Ved  of  ftealing  the  fame,  fliall  be  guilty  of  felony,  &c."J  By  25  Geo.  z. 
c.  10.  ftealing  b^ck  lead  in  tlie  mine  is  felony. 

Vent.  187.  But  if  they  are  fevered  from  the  freehold,  whether  by  the 
v^c^t'  owner,  or  even  by  the  thief  himfelf,  if  he  fever  them  at  one  time 
§  21.  and  then  come  again  at  another  time  and  take  them,  it  is  felony.  ^ 


[a)  S.P.C 
2  5.     See 
£xod.  22. 


i^h)  12  Afl". 
32.     Bro. 
Coron.  77, 
Cromp.  37. 
18  H.  8.  2. 
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If  a  man  take  away  a  box  of  charters,  this  is  not  felony,  be-  3lnft.  109. 
caufe  they  are  the  muniments  of  the  freehold,  and  relate  to  the  H.P.C.  66. 
eftate  at  home,  and  not  to  the  provifions  that  were  ufed  in  fup- 
plying  the  camp  abroad. 

But  it  is  faid,  in  (a)  Hah,  to  be  felony  to  take  away  an  obliga-  («)  H.P.C, 
tion  for  money,  and  the  reafon  hereof  may  be,  becaufe  fecurities  ^^* 
might  be  taken  to  anfwer  money  at  the  camp  from  a  neighbour- 
ing freeholder  ;  and  therefore  there  was  the  fame  reafon  they 
Ihoukl  be  within  this  provifion,  as  that  other  chattels  Ihould  be 
prote£led  by  the  obligation,  being  equally  valuable. 

But  per  HaivkifiSf  the  things  taken  ought  to  havefome  worth  in  1  Hawk, 
themfelves,  and  not  to  derive  their  whole  value  from  the  relation  ^•^-  <=*33* 
they  bear  to  fome  other  thing,  which  cannot  be  ftolen,  as  paper  which  arT 
or  parchment,  on  which  are  written  afl'urances  concerning  lands,  cited  h.  p. 
or  obligations,  or  covenants,  or  other  fecurities  for  a  debt  or  ^\^°"  ^'* 
other  cho/e  in  a£lion ;  and  the  reafon,  he  fays,  wherefore  there  Bro".'coron! 
can  be  no  felony  in  taking  away  any  fuch  things,  feems  to  be,  be-  155-  s.p,c« 
caufe  generally  fpeaking  they,  being  of  no  manner  of  ufe  to  any  ^5-  ^' 
but  the  owner,  are  not  fuppofed  to  be  fo  much  in  danger  of  being 
ftolen,  and  therefore,  need  not  be  provided  for  in  fo  ltri£l  a  man- 
ner as  thofe  things  which  are  of  a  known  price,  and  every  body's 
money  ;  and  for  the  like  reafon,  it  is  no  felony  to  take  away  a 
villein  or  an  infant  in  ward. 

But  now  by  the  (b)  2  Geo.  2.  cap.  25.  It  is  enabled,  "  That  if  {!>)  Made 
**  any  perfon  or  perfons  (hall  fteal,  or  take  by  robbery,  any  Ex-  per|>etualbjr 
"  chequer  orders  or  tallies,  or  other  orders,  entitling  any  other  c.  is!' ^By 
**  perfon  or  perfons  to  any  annuity  or  (hare  in  any  parliamentary  7  Geo.  2. 
"  fund,  or  any  Exchequer  bills.  Bank  notes,  South-Sea  bonds,  ^*  ^^'  ^^ 
•*  Eaji-India  bonds,    dividend  warrants  of  the  Bank,  South-Sea  or  perfons 
**  Company,  Eajl-India  Company,  or  any  other  company,  fo-  fliaiifaifeiy 
**  ciety,  or  corporation-,  bills  of  exchange,  navy  bills  or  deben-  ^^^^^'  ^'"» 
**  tures,  goldfmiths'  notes  for  payment  of  any  money,  or  other  counterfeit, 
<*  bonds  or  warrants,  bills  or  promiffory  notes  for  the  payment  or  cauf^  or 
**  of  any  money,  being  the  property  of  any  other  perfon  or  per-  be°fa"feiy'* 
"  fons,  or  of  any  corporation  j  notwithflanding  any  of  the  faid  made,  &c. 
**  particulars  are   termed  in  law  a  chofe  in   a£lion,  it  lliall  be  anyaccept- 
•'  deemed  and  conftrued  to  be  felony,  of  the  fame  nature  and  in  yj^^°  ^^ 
**  the  fame  degree,  and  with  or  without  the  benefit  of  the  clergy,  change,  or 
«*  in  the  fame  manner  as  it  would  have  been  if  the  offender  theruniber 
"  had  ftolen  or  taken  by  robbery  any  other  goods  of  like  value  fum'^o^any 
*'  v.'ith  the   money  due  on  fuch  orders,    tallies,   bills,    bonds,  accountable 
•*  warrants,  debentures,  or  notes,  or  fecured   thereby,  and   re-  receipt  for 
"  maining  unfatisfied ;  and  fuch  offender  fliall  fuffer  fuch  punifh-  biiVo°  other 
*'  ment,  as  he  or  (lie  fhould  or  might  have  done,  if  he  or  (he  fecurityfor 
"  had  ftolen  other  goods  of  the  like  value  with  the  money  due  Payment  of 

r     1  1  11-  1         1       1  Ml  11  moneys  or 

**  on  luch  orders,  tallies,  bonds,  bills,  warrants,  debentures,  or  any  warrant 
**  notes,    refpedively,    or  fecured  thereby,    and  remaining  un-  or  order  for 

«'    fatisfied."  payment  of 

money,   or 
delivery  of  goods,  with  intention  to  defraud  any  perfon  whatfoever ;  or  utter,  or  publKh  as  true   any 
falfe,  altered,  forged  or  counterfeited  acceptance  ot  any  bill  of  exchange    &c.  with  intention  to  defuud, 
knowing  the  fame  to  be  falfe,  &c.  he  or  they  fhali  be  guilty  of  felony  without'benefit  of  clergy. 

Vol.  m.  jlC  [And 


13^  jTelong* 

[And  by  5  Geo.  3.  e.  25.  §  17.  and  7  G^-^?.  3.  c.  50,  §  2.  "  Who* 

*'  ever  fhall  rob  any  mail  in  which  letters  are  fent  or  conveyed 

**  by  the  poft,  of  any  letter,  packet,  or  bag  of  letters,  or  fhall 

**  fteal  and  take  from  any  fuch  mail,  or  from  any  bag  of  letters 

*'  fent  or  conveyed  by  the  poft,  or  from  or  out  of  any  poft-oflice, 

*'  or  houfe  or  place  for  the  receipt  or  delivery  of   letters  or 

"  packets  fent,  or  to  be  fent  by  the  poft,  any  letter  or  packet, 

*'  although  fuch  robbery,  ftealing,  or  taking  fhall  not  appear  or 

"  be  proved  to  be  a  taking  from  the  perfon,  or  upon  the  king's 

**  highway,  or  to  be  a  robbery  committed  in  any  dwelling-houfe, 

**  or  any  coach-houfe,  ftable,  barn,  or  any  out-houfe  belonging 

**  to  a  dwelling-houfe ;  and  although  it  ftiould  not  appear  that 

"  any  perfons   were   put   in  fear  by  fuch  robbery,  ftealing,  or 

**  taking,  yet  fuch  offenders  fhall  be  deemed  guilty  of  felony,  and 

*'  futFer  death  without  the  benefit  of  clergy."] 

H.P-C.66.       It  is  alfo  from  the  ftri6l  difcipline  that  was  obferved  in  the 

7^"''^'      camp,  that  the  diftincSlion  is  raifed  concerning  beafts  that  are 

Cxo'm-\(>-    fi^'^  ""^"^^ '  for  thofe  that  are  for  the  provifion  of  man,  when 

Dait.  C.103.  reclaimed,  are  within  the  protedlion  of  the  law,  and  it  is  felony 

H^"k  F°c'  '^  ^^^^  them,  becaufe  they  anfwered  the  ufe  of  the  camp  for 

C.33.  §23."  tlieir  neceflary  food  and  fuftentation  -,  but  dogs,  cats,  bears,  foxes, 

monkeys,  ferrets,  and  the  like,  that  are  not  ufed  for  provifion, 

may  be  ftolen  without  any  danger  of  death,  for  they  are  not 

within  the  inconveniency  for  which  the  law  was  provided. 

^  Inft.  TOO.       But  to  fteal  hawks  reclaimed  is  felony,  [a)  becaufe  they  were 

_(j)  And  tins  ^jjp^j^  £^^  ji^g  entertainment  of  noble  and  generous  perfons,  and 

fefony  1-y  37  were  Carried  into  the  camp  for  diverfion  there  j  and  therefore 

E.  3.  c.  19.  were  conftrued  within  the  fame  provifion. 

3  inft.  log.  Wherever  it  is  felony  to  fteal  beafts,  it  is  fo  in  relation  to  the 
flf if  ^^-  (^^  young  of  fuch  beafts,  becaufe  they  by  right  of  acceffion  follow 
not  felony      the  condition  of  the  dams. 

to  fteal  eggs  of  fwans  and  hawks,  but  a  particular  punifhment  is  prefcrlbcd  by  the  ftatute  1 1  fl.  7.  c.  17. 
H.  P.  C.  6S. 


(B)  How  far  the  Goods  ought  to  belong  to  another. 

5  Inft.  1 09.  npHE  taking  of  goods,  whereof  no  one  had  a  property  at  the 
Hawk  p  c  time,  cannot  be  felony  ;  and  therefore  he  who  takes  away 

c.  33.  §24.  treafure  trove,  or  a  wreck,  *  waif,  or  ftray,  before  they  have  been 
.*  i^'under-  fejfed  by  the  perfons  who  have  a  right  thereto,  fliall  only  be 
wrecked'       punilhcd  by  fine,  ^c.  ^  ^ 

good*;  or  beating,  &c.  with  intent  to  kill,  or  otherwife  obftriifting  the  efcape  of  any  perfon  from  fuch 
ihiji,  or  putting  out  faife  lights,  with  intent  to  bring  any  fliip  into  danger,  felony  without  benefit  of 
clergy.     26  Geo.  2.  c.  19. 

Owen,  20.  If  one  takes  fifli  in  a  river,  or  other  great  water,  wherein  :hey 
3  inft.  109.  ^^g  jj^  their  natural  liberty,  he  is  not  guilty  of  felony;  but  he 
who  takes  them  out  of  a  trunk  or  pond  is  guilty  of  felony,  be- 
caufe being  thus  fecured,  the  party  hath  the  full  dominion  of  them. 
H.P.C.  P8.  And  for  this  reafon  there  can  be  no  doubt  but  that  the  taking 
3^"-^- '°9-  of  domeftick  beafts,   as  horfes,   marcs,   colts,  ^c,  or  of  any 

Hasvk.  P.C.  '  I  f  t  i  } 

54.  4  creatures 


creatures  whatfoevcr,  whicli  are  domhx  nature,  and  fit  for  food, 
as  ducks,  hens,  geefe,  turkics,  peacocks,  or  their  eggs,  or  young 
ones,  is  felony. 

But  a  man  cannot  commit  a  felony  by  taking  [a)  deer,  hare,  or  Hawk.  P.c. 
conies  in  a  forell,  chafe,  or  wan-en,  or  old  pigeons  being  out  of  ^- 3^  ^^^* 
tnehoute.  3W.&M. 

c.  10.  an  aft  for  the  more  effi.>!inal  difcovery  artd  punifhment  of  deer  ftealers ;  and  5  Geo.  c.  15.  an 
aft  by  which  fuch  oHenders  are  liable  to  nanrportation  ;  and  9  Geo.  i.  c.  22.  commonly  called  the 
BIjcIc  Aft,  oiadt;  perpfuial  by  31  Geo.  2.  c.  42.  ^  a.  by  which  perfons  going  armed,  having  their  faces 
blacked,  or  difguifed,  and  hunting  deer,  robbing  any  warren,  fiih-pond,  Siz.  are  guilty  of  felony,  and 
excluded  the  benefit  of  their  clergy. 

But  a   perfon,    who  takes  any  other  creatures,    though  firds  3  inft.  109. 
natKra.  if  they  be   fit  for  food,  and  reduced  to  tamenefs,  and  7^:0.17. 
known  by  him  to  be  fo,  is  guilty  of  felony  :  alfo,  by  the  better  Hawk  P.c. 
opinion,  it  is  felony  to  ileal  wild  pigeons  in  a  dove-houfe  fliut  c.  33.  §26. 
up,  or  hares  or  deer  in  a  houfe,  or  even  in  a  park,  inclofed  in 
fuch  a   manner,    that   the   owner  may  take  them  whenever  he 
pleafes,   without  the  leaft   danger  of  their  efcaping;   in  which 
cafe  they  are  as  much  in  his  power  as  fifh  in  a  pond,  or  young 
pigeons  or  hawks  in  a  nell,  isc.y  the  taking  of  which  feems  agreed 
to  be  felony. 

Alfo,  the  taking  away  of  fwans  marked  or  pinioned,  or  thofe  Hal.  p.  c. 

which  ara  unmarked,  if  kept  in  a  pond  or  private  river,  is  P-  ^a^^- 
r  1  ^  ^  ^  *  P.C.  c.  33. 

felony.     _       _  §^7. 

Alfo,  it  is  faid,  that  there  may  be  felony  in  taking  goods,  the  Hawk. p.c. 
owner  whereof  is  unknown;  in  which  cafe  the  king  fliall  have  '^•33-§?9- 
the  goods,  and  the  offender  fliall  be  indiftell  for  taking  houa  cujuf-  allchoTiti^s 
dam  homhiis  igmtl;  and  it  feems  that,  in  fome  cafes,  the  law  will  theie  cited. 
rather-feign  a  property,  wiiere  in  flri£tnefs  there  is'none,  tliaa  ^?^°° 
fuifer  an  offender  to  efcape ;    and  therefore  it  is  faid,  that  he  c^le  ^0^3. 
who  takes  away  the  goods  of  a  chapel,  or  abbey,  in  time  of  vaca-  1785,  in 
tion,  may  be  indicled  in  the  firft  cafe  for  dealing  bona  capelU^  h^^l?  p°^ 
being  in  the  cuftody  of  fuch  and  fuch;  and  in  the   fecond,  for  Append.' 
ftealing  bojia  domus  i^  ecchjia^  ^c.y  and  a  fortiori  therefore  it  fol-  fint,  Seft, 
lows,    that  he  who  fteals  goods  belonging  to  a  parifii   church  '3«  "°'*« 
may  be   indicted   for   Healing  hma  parochiamrum ;    and  it  hath 
been  adjudged,    that  he  who  takes  off  a  fhroud  from  a  dead 
corpfe  may  be  inditled,  as  having  ftolen  it  from  him  who  was 
the  owner  thereof  when  it  was  put  on,  for  a  dead  man  can  have 
no  property. 

There  is  dlfo  a  fpecial  cafe,  in  which  a  man  may  be  guilty  of  Cro.  Ell*. 
felony  in   flealing  goods,    the   abfoliite  property   whereof  is  in  536-  f-'oof* 
himfclfj  as  where  one,  who  has  delivered  goods  to  a  carrier  or  Keiiw.70. 
taylor,  y<:.,   afterwards,  with  an  intent  to  charge  fuch  carrier  or 
taylor,  fraudulently  and  fecretly  takes  then>  away. 
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(C)    What   fhall   be   fald   to   be   a   felonious    and 
fraudulent  Taking. 

"Kellng.  ?4.  ^O  conftltute  an  oflence  felony,  it  is  not  fufliclent  that  there 
S'^L-^o^r  be  a  fraud  and  (a)  intent  to  Ileal,  unlefs  there  be   alfo  a 

c.  3-5.  tjucing,  tor  all  felony  includes  trefpafs,  and  every  indidlment  for 

(a)  But  the  larceny  mull  have  both  the  words  crpii  b"  afporiavit;  and  there- 

tion  tocom-  ^^''^  ^^  '^^"^^  ^^  "°  trefpafs  in  taking  the  goods,  there  can  be  no 

mit  was  felony  in  carrying  them  away. 

holden  io  very  criminal,  that  at  common  law  it  was  punifliable  as  felony,  when  it  mlHed  its  effeft 
through  fome  accident,  no  wav  leflening  the  guilt  of  the  offender.  S.  P.  C.  17.  And  though  at  thi» 
day  felony  /hall  not  be  imputed  to  a  bue  intention  to  commit  it  j  yet  the  party  oiay  be  fcverely  fined 
for  fiich  an  intention.  Lev.  46.  Sid.  23.  5  Mod.  206.  and  by  a  ftatute  7  Geo.  2.  c.  21.  an  all'aull 
with  an  intent  to  rob  is  felony  j  but  the  oftender  may  choofe  tranfportation. 

3  Inft.  103.       Therefore  if  a  perfon  finds  goods,  and  converts  them  to  his 
H.P.C.  61.  Q^n  ufe  animo  ftirandii  yet  he  is  not  guilty  of  felony. 
S.PX.  25.        So,  if  a  perfon  who  has  a  limited  property  in  the  goods,  as 
3*Inih  108.  °"^  ^^^°  ^''^  goods  delivered  to  him  to  keep,  a  carrier  who  has  a 
box  delivered  to  him  to  carry  to  a  certain  place,  or  a  taylor  who 
has  cloth  delivered  to  him  to  make  into  a  fuit  of  clothes;  for 
here  the  party  injured  muft  feek  redrefs  by  civil  action,  and  muft 
abide  the  folly  of  his  own  a£t  in  placing  confidence  in  the  per- 
fon who  was  guilty  of  the  breach  of  trull. 
r%  E.  4.  But  though  if  I  fend  a  box  to  the  carrier,  and  the  carrier  fells 

s!p.C.2<.  ^^'  ^^^  '^^  ^^^  felony  J  yet  if  the  box  be  broke  open,  and  the 
a.  '  goods  in  it  carried  away,  it  is  [h)  felony  j  for  he  hath  property 
Kelyng,  35.  in  the  box  to  carry  it  to  the  place  appointed,  but  he  hath  no 
73°. 'a)  So,  pi'operty  in  the  goods  In  the  infide,  for  that  I  have  referved 
\\-here'a  in  my  olvn  power,  having  locked  it  up  out,  of  the  power  of 
weaver  who  the  Carrier  to  whom  it  is  fent ;  for  no  man  hath  property  that  is 
fiiktowork,  ^'-^^  °"^  from  the  command  of  the  thing  to  which  he  pretends, 
or  a  miller  So,  if  a  Carrier  carries  tlie  goods  to  the  place,  and  then  fteals 
who  has        them,  this  is  felony  :  becaufe  the  property  is  determined  when 

con:  to  ■,  ,  '   '  ,  ,         ^     ^    .    '     ,       ,     ^  ,  •      •      r 

grind,  frau-  *"^  goods  are  come  to  tlie  place  apponited ;  befides,  it  is  lor 

duientiy  and  publick  convenlencc,  that  the  Infide  of  the  box  fhould  be  thus 

tak"e'^and"'^'^  fccured  :  otherwife  the  carrier  might  Ileal  the  things  contained 

embezzle  '^'^^  ^^^  ^^^y  "^^^  Y^t  deliver  the  box  itfelf,  which  would  not  be  of 

part,  it  is  very  eafy  difcovery. 

t>lony  ;  for 

!n  luch  caf",  the  pofTeflion  of  fuch  part,  diftindt  from  the  whole,  was  gained  by  their  own  wrong,  and 
in  a  manner  more  bafe  than  if  they  had  been  (Irangers.  Hawk.  P.  C.  c.  33.  §  5. — [Where  A.  in- 
tending to  go  a  dift.int  journey,  hires  a  horfe,  fairly  and  bona  f,de,  for  that  purpofe,  and  evidences  the 
truth  of  fuch  intention  by  aftually  proceeding  on  his  way,  and  afterwards  rides  off  with  the  horfe,  it 
is  no  theft  •,  becaufe  the  felonious  defign  was  hatched  fubfequent  to  the  delivery,  and  the  delivery  being 
obtained  without  fraud  or  defign,  the  owner  parted  with  his  polfeffion  as  well  as  his  property  \ 
0.  B.  1784,  p.  1294,  and  thereby  gave  to  A.  dominion  over  the  horfe,  upon  truft,  that  he  would  re- 
turn iiim  when  ttie  j.Turney  was  performed.  OB.  1786,  p.  333-4.  But  if  the  delivery  of  property 
be  cbta'.ned  with  a  pie-concerted  defign  to  fteal  the  thing  delivered,'  although  the  owner,  in  ihis  cafe, 
parts  with  the  thing  itfelf,  he  ftill  retains,  in  law,  the  con'tnidive  poifelfDn  of  it.  And  where  the  de- 
livery of  property  is  made  for  a  certain,  fpecial,  and  particular  puipote,  the  pollelTion,  except  for  fuch 
purpoie,  is  itiil  fuppofed  to  refide,  unparted  with,  in  iiie  lirit  i'laji'ietyr,  See  fcveral  inftances, 
i  Hawk.  P.  C,  c.  33.  ky  HOIS  6tli  SUitiun.] 

6  He 
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He  who  lias  the  bare  charge  of  goods,  as  a  {hepherd  has  of  Moor,  246. 
iheep,  or  a  butler  of  plate,  or  that  has  only  the  fpeciai  ufe  of  f "P*^-  H- 

J  n.    '  ■  A  .    .1  ir  rr  t_       Hawk.  P,C. 

goods,  as  a  guelt  in  an  inn,    and  not  the  polielhon,  may  be  c.  33.  ^  6. 
guilty  of  larceny,  in  fraudulently  taking  them  away  ;  for  the  of-  and  note  In 
fence  comes  as  properly  under  the  word  cepit,  and  the  fraud  is  as  ^'^  ^'^"' 
fecret,  and  the  villany  more  bafe  than  if  it  had  been  done  by  a 
ftranger. 

If  he  who  intending  to  fteal  goods  obtains  a  delivery  of  them  3  Inft.  ic?. 
from  the  {heriff,  by  virtue  of  a  replevin,  or  by  way  of  execution  j^*f'^"  ^^* 
of  a  judgment  obtained  by  impofition  on  a  court,  without  any  Sid,  254. 
colour  of  title,  by  falfe   affidavits,  ^r.,  he  may  be  indidled  as  ^^y^-  ^76- 
having  felonioufly  taken  them,  for  the  law  will  not  endure  to 
have  its  juftice  eluded  by  fuch  Ihameful  evafions. 

Alfo  he,  who  fteals  goods  from  one  who  had  ftolen  them  Hawk.  P.  C 
from  me,  may  be  indifted  as  having  ftolen  them  from  me  j  be-  ^-  33-  §  9* 
caufe  in  judgment  of  lav/  both  the  pofleffion  and  property  of  ptate  "arry- 
them  was  always  in  me  ;  and  for  this  caufe,  he  that  fteals  goods  ing  to  land 
in  the  county  of  ^.,  and  carries  them  into  that  of  B.,  may  be  ^^?  ^°^'^\ 

•jT>i-/\-i  ^  taken  at  lea 

indicted  in  [a)  either.  by  piracy 

cannot  be  indifted  at  law,  as  having  taken  the  goods  at  land,  becaufe  the  original  taking  was  jiot  luch, 
whereof  the  common  law  takes  conulance.     3  Inft.  113.  but  for  this  -vide  tit.  P,racy, 

It  was  formerly  a  doubt,  whether  a  lodger,  by  reafon  of  the  Keiyng.  24. 
fpeciai  property  he  had  in  the  furniture  of  his  lodgings,  could  ^^''^-  S°- 
be  guilty  of  felony  in  taking  them  away ;  but  now  by  the  3  ^  p^c.  c.T?  * 
4  IV,  &  M.  cap.  9.  it  is  enabled,  "  That  if  any  perfon  or  per-  §  10.  [The 
*'  fons  ftiall  take  away,    with  an  intent  to  fteal,  embezzle,  or  ''^s"'^" 
*^  purloin  any  chattel,  bedding,  or  furniture,  which  by  contra6l  jodger  at 
*'  or  agreement  he  or  they  are  to  ufe,  or  ftiall  be  let  to  him  or  the  time 
"  them  to  ufe  in  or  with  fuch  lodging,  fuch  taking,  embezzling,  the  larceny 
*'  or  purloining,  ftiall  be,  to  all  intents  and  purpofes,  taken,  re-  mitted" 
**  puted,  and  adjudged  to  be  larceny  and  felony,  and  the  offender  ti.5.  1735, 
"  fiiall  fuffer  as  in  cafe  of  felony."  ^°-  74- 

ment  alfo  mufl:  fet  forth  the  name  of  the  perfon  by  whom  the  lodgings  were  let.  0.  B.  17^4-  No.  747. 
And  the  property  flolen  muft  be  fach  as  may  realonably  be  conftrued  the  furniture  of  the  fort  of  lodg- 
ing taken.     1  Ha.vk.  P.  C.  c.  33.   §  10.  note.] 

By  the-7  7^r.  i.  cap.  7.  it  is  ena6led,  "  That  if  any  forter  or  Sec  too 

**  kember,  ^V.  of  wool,  or  weaver  of  yarn,  iD'c.y  flvall  embezzle  17^60.3, 

*'  it,  ^r.,  and  fliall  be  convi(Sled  before  two  juftices  of  peace,  he  *" 
*'■  ftiall  be  whipped." 

By  the  {b)  21  //.  8.  cap.  7.  if  a  fervant  (being  of  the  age  of  (<^)  The  be- 

eighteen  years,  and  not  an  apprentice,)  fliall  have  a  (c)  calket,  "^^"j'  °'^. 

jewel,  or  money,  or  goods,  or  chattel  of  the  mafter  delivered  to  rak^n  away 

him  by  the  (cl)  mafter  to  (^)  keep,  and  fuch  fervant  withdraw  frtmaiife- 

himfelf  from  the  mafter,  and  go  away  with  fuch  calket,  isc,  to  thirftatut'" 

the  intent  to  fteal  the  {/)  fame  and  defraud  the  mafter,  is'c.y  or  by  27  H.  8. 

elfe  being  in  the  (g)  fervice,  without  aflent  of  the  mafter,  em-  c-  T7-y^^^ 

bezzle  the  fame  calket,  iffc,  or  any  part  thereof,  or  otherwife  ['^-^^'^^^  ^f,. 

(h)  convert  the  fame  to  his  own  ufe,  with  like  purpofe  to  (teal  it,  but  taken 

he  ftiall  be  guilty  of  felony,  if  fuch  cadcet,  ^c.  be  of  the  value  ^w^iy  again 

^f   .^  by  12  Ann. 

t-"^"  c.  7.  from 

all  fuch  as  (hall  be  committed  in  a  dwelling-himfe  or  oui-houfe.     (c)  Extend  not  to  thof^s  in  aflion. 

K   1  Di:;r» 
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Dyer,  5.  Hawk.  P.  C.  c.  33.  §  14.  (rf)  If  delivered  by  a  fervant  to  a  tcrvant  to  keep,  if  is  vvitliin 
the  ftitute  :  for  t'l.e  de  ivcry  of  fuch  fervant  is  the  delivery  of  the  nufier.  Hawk.  F.  C.  c  3,3.  §  13. 
(<>)  Therefore  a  receiver,  who  receives  his  mafter's  rents,  and  runs  .jway  with  them  ;  or  a  fervant,  who 
being  entrufted  to  fell  goods,  or  to  receive  money  due  on  a  bond,  fclis  the  goods,  &c.  are  not  within  the 
ftatute.  Dyer,  5.  pi.  z,  3.  H.  F.  C.  62,  6-;.  3  InlL  105.  (/)  Includes  not  the  waftiog  or  con- 
fum;ng  of  goods  howfoeier  wilful  it  may  be.  H.P.  C.  6^.  {g)  Miift  be  fervant  both  at  the  time 
when  the  goods  were  delivered  and  when  they  were  rtolcn.  H.  P.  C  63.  [h]  It  hath  been  hnlden, 
that  if  a  (ervant,  who  hath  coin  or  money  delivered  to  him  by  the  marttr  to  keep,  of  his  own  held  m.ike 
the  corn  into  malt,  or  melt  down  the  money  into  plate,  and  then  go  away  with  it,  he  is  not  within  the 
ftatute,  becaufe  the  proi-eny  was  altered.  5  H.  7.  16.  a.  Crom.  50.  Dalt.  c.  102.  but  y«.  for 
Hawkins  feems  to  be  of  a  contrary  opinion,  and  fayj,  that  it  comes  within  the  reaion  of  tliofe  cafes 
which  have  bee.n  adjudged  wi:hin  the  ftatute;  as  where  a  fervant  makes  up  his  maftcr's  chth,  delivered 
to  him  to  keep,  into  a  fuit  of  clothes,  or  his  leather  into  flii-es,  and  then  goes  away  with  tliem  ;  fo, 
where  the  fervant  ch.inged  his  milter's  money  delivered  £0  him  to  keep,  from  filver  into  gold,  and 
then  goes  away  with  it.     Hawk.  P.  C.  c  33.   §  15. 

[To  the  foregoing  larcenies  by  breach  of  truft  by  lodgers  and 
menial  fervants,  the  legiflature  has  added  two  others,  viz.  by 
officers  or  fervants  employed  to  tranfa£l  the  bufinefs  of  the  bank 
of  £/ig/ri;id,  flat.  15  Geo.  2.  c.  13.  §  12.;  and  by  officers  or  fer- 
vants employed  in  the  poll  office,  flat.  5  Geo.i,.  c.  25.  6  17.  and 
7  Gl'o.  3.  c.  50,] 

(D)  What  fhall  be  fald  to  be  a  carrying  away. 

{a)  3  inil.  A  LTHOUGH  the  word  afportavH  be  (/?)  necefTary  in  every 
'vcnt  21  e  indidlment  for  this  fpecies  of  felony,    {h)  yet  the  felony  lies 

{b)  27  Air.  iri  the  very  firft  a6l  of  removing  the  property  ;  for  if  the  felon  be 
39.  S.P.c.  caught  in  the  a6l  of  carrying  the  goods  away  before  he  is  out  of 
Coro^n.  \o-i.  ^^  boufc,  it  is  fclony ;  for  the  ad  of  the  mirid  declared  by  fub- 
Hawk.P.c.  fequent  fads  makes  the  crime. 

c.  33.   ^I^. 

2  Inft.  1C9.  Hence  it  hath  been  adjudged,  that  where  a  guefl  who  had  taken 
Knvk'^'p'^c  ^^  ^^^  ffieets  from  his  bed  with  an  intent  to  fteal  them,  and  car- 
c.  33.'§'iS.  ^i^fi  them  into  the  hall,  but  was  apprehended  before  he  could  get 

out  of  the  houfe,  was  guilty  of  larceny. 
Sinft.  iop.        So,  v/here  a  perfon  having  taken  a  horfe  in  a  clofe,  with  an 

intent  to  fteal  him,  was  apprehended  before  he  could  get  him 

out  of  the  clofe. 
Dalf.  21.  So,  if  a  perfon  pulls  off  the  wool   from  another's  flieep,  or 

Crom.^36.  {];,-;pg  their  Ikins,  with  an  intent  to  fteal  them,  he  is  guilty  of 
Geo!  2?        felony*. 

c.  6    whoever  I'.e.ds,  or  kills  with  intent  to  freal,  any  part  of  any  /heep  or  other  cattle,  or  aflills  in  h 

doing,  is  guilty  cf  felony,  without  clergy. Ten  pounds  reward  on  every  conv;ftion  to  be  paid  by 

the  iliei-itf  in  a  morth;   on  default  he  forfeits  double  the  fum,   and   treble  cofts. By  15  Geo.  2. 

c.  •;4.  the  v.^^ord  cattle  in  the  above  a6t  declared  to  extend  to  bull,  cow,  ox,  fteer,  bullock,  heifer,  calf, 
and  lamb,   as  well  as  /licep,  and  to  no  other  cattle  whatfoever. 

I 

Keiyng.  31.  Alfo,  wherc  a  perfon  intending  to  fteal  plate,  took  it  out  of  a 
dcteSed  T^^  truuk,  wherein  it  was,  and  laid  it  on  the  floor,  but  was  furprized 
taking  a        before  he  could  carry  it  away  j  it  was  adjudged  felony. 

bale  of  goods  in  a  waggon-  It  appeared  that  the  bale  lay  horizontally,  and  that  he  had  fet  it  on  its  end. 
As  it  had  not  been  removed  from  the^if,  it  was  hoiden,  on  a  cafe  referved,  tiiat  it  was  not  a  fuflicient 
carrying  away.  But  where  a  man,  with  a  felonious  intention,  had  removed  goods  from  the  head  to  th« 
tail  of  a  waggon,  it  v.as  adjudged  to  be  a  fufficient  removal  to  conftitute  a  carrying  away.  0.  B.  1784. 
So,  adinmo.  J  car-ring  fnatched  from  a  lady's  ear,  but  lodging  in  the  curls  of  her  hair,  and  not  takea 
by  the  th  ef,  was  hoiden  to  be  a  fufficient  afportation.  0.  B.  1734.  i  Hawk.  F.  C.  c.  33.  §  18, 
note,  6th  edition,  j 


■> 

(E)   By  whom  the  OfFence  may  be  committed. 

A  LL  thofe  who  are  under  a  natural  difability  of  diftinguifhing  H.P.C.  iq. 
"^^  between  good  and  evil,  as  .infants  under  the  age  of  dif-  ^"^^"^^J^'G' 
cretion  *,  idiots,  and  lunaticks,  are  not  punifliable  by  any  crimi-  fortbisw^* 
nal  profecution  whatfoever,  and  confequently  cannot  be  guilty  of  the  heads  of 

felony.  Infancy  and 

'  Age,  and 

of  Jdeots  ^nd  Lunatics, ■  *   But  a  court  and  jury  will,  from  circumftances,  judge,  whether  he  is  or 

is  not  of  diCcietion.     See  Poller,  fo.  70.,  &c.   the  cafe  of  William  Yorke. 

Alfo,  a  feme  covert  is  fo  much  favoured,  in  refpe£l  of  that  Keiyng.  31. 
power  and  authority  which  her  hufband  has  over  her,  that  fhe  ^;^p- ^^' 

-*  M  . .—  .        Hawk  P  C 

fliall  not  fufFer  any  punifhment  for  committing  a  bare  theft  in  c.  1.  §9'. 
company  with,  or  by  coercion  of  her  hufband. 

But  if  fhe  be  guilty  of  treafon,  murder,  or  [a]  robbery,  in  s.  p.  c.  65. 
company  with,  or  by  coercion  of  her  hufband,  llie  is  puniihable  ^^^^^l*  P.c. 

as  much  as  if  (he  were  fole.    I^a)  But  not  if  ihe  be  guilty  of  burglary  with  him.     Keiyng.  31. 

Alfo,  a  feme  covert  may  be  guilty  of  larceny,  if  (he  of  her  s.P.c.  65. 
own  voluntary  aft,  or  by  the  bare  command  of  her  hufband,  Hawk.p.c. 
fteal  the  goods  of  a  ftranger,  but  not  if  (lie  Ileal  her  hufband's,  ciss.  §19. 
becaufe  a  hufband  and  wife  are  confidered  but  as  one  perfon  in 
law ;  and  the  hufband  by  endowing  his  wife  at  the  marriage  with 
all  his  worldly  goods,  gives  her  a  kind  of  intereft  in  them  ;  for 
which  caufe,  even  a  flranger  cannot  commit  larceny  in  taking 
the  goods  of  the  hufband  by  the  delivery  of  the  wife,  as  he  may 
by  taking  away  the  wife  by  force,  and  againft  her  will,  together 
with  the  goods  of  the  hufband. 

(F)  Of  what  Value  the  Things  mud  be  ;  and  herein 
of  the  Difference  between  Grand  and  Petit  Larceny. 

A    Perfon  who  fteals  the  goods  of  another,  let  the  value  of  {h)  Hal.  P. 
•*^   them  be  never  {b)  fo  fmall,  is  guilty  of  felony;  but  it  is  ?\^^'^^^^ 
{c)  faid  to  be  no  felony  for  one  reduced  to  extreme  necefhty  3^.    oai't. 
to  take  fo  much  of  another's  victuals  as  will  fave  him  from  f-  99-  But 

n        •       :k.  if  Aic^"  ne- 

"arvmg*.  ,^fl-„ybe    _ 

owing  to  his  unthriftinefs,  it  is  far  from  being  an  excufe.     Hawk.  P.  C.  c.  33.  §20. *  This 

dodtiine  is  now  antiquated,  the  law  of  England  admitting  of  no  fuch  excufe  at  prefent.     Black. 
Com.  4  V.  31.  and  cites  i  Hal,  P.  C.  54. 

But  here  we  muft  obferve  the  difference  between  grand  and 
petit  larceny,  which  is  again  divided  into  fimple  and  mixl  lar- 
ceny. 

Simple  grand  larceny  is  the  felonious  and  fraudulent  taking  S.P.C.  27. 
and  carrying  away  the  perfonal  goods  of  another,  not  from  his  ^°y'(?}'^ 
perfon,  nor  out  of  his  houfe,  where  the  goods  are  above  the  Hawk.  P. c. 
value  of  twelve  pence,  but  if  of  that  value,  or  under,  then  it  is  c  33.  §31. 

S^  4  P^^^^ 
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petit  larceny  ;  if  from  his  perfon,  or  out  of  his  houfe,  it  is  called 

mixt  larceny,  but  hath  no  greater  degree  of  guilt  attending  it  at 

common  law  than  fimple  larceny,  for  in  both  cafes  the  offender 

was  allowed  the  benefit  of  his  clergy,    but  is  at  this  time  in 

feveral  inftances  excluded  by  a£ls  of  parliament. 

S.P.C.  44.        If  two  or  more  perfons  together  Ileal  goods  above  the  value  of 

Crom.36.     i2i/.,  every  one  of  them  is  guilty  of  grand  larceny,  for  each 

perfon  is  as  much  an  offender  as  if  he  had  committed  the  fa£t 

alone. 

S.P.C.  24.        Alfo,  if  one  at  feveral  times  Ileal  feveral  parcels  of  goods, 

Crom^36.     ^^^j^  under  the  value  of   12^.,  but  amounting  in  the  whole  to 

But  this  fe-    more,  from  the  fame  perfon,  and  be  found  guilty  thereof  on  the 

verity  is  fel-  fame  indictment,  he  fliall  have  judgment  of  death  as  for  grand 

^  33"  §  33*  [^^i  it  is  now  fettled,  that  the  ftealing  muft  be  to  that  amount  at  one  and  the  fam« 
paiticular  time.  J 

Hetl.  66.  If  one  be  indi£led  for  ftealing  goods  to  the  value  of  ten  fhil- 

'^^^^'fl^"  l^"gs,  and  the  jury  find  fpecially  that  he  is  guilty,  but  that  the 

(a)  Petit  goods  are  worth  but  ten  pence,  he  (liall  not  have  judgment  of 

larceny  is  death,  but  {a)  only  as  for  petit  larceny. 

not  puniftied 

with  the  lofs  of  life  or  lands,  but  only  with  the  forfeiture  of  goods  and  whipping,  or  other  corporal 
puniftinjent.  H.  P.  C.  70.  Hawk.  P.  C.  c- 33.  §  36.  It  is  now,  by  4.  Geo.  I.  c.  11.  and  6  Geo.  I. 
««  *3.  f  unifhabie  by  tranfportation  for  feven  years. 

(G)  Where  the  Offender  is  or  is  not  excluded  his 

Clergy. 

jiCo.  29.  "DY  the  common  law  a  perfon  guilty  of  any  crime,  which  fub- 
a  Inft.  634.   Jj  ie£led  him  to  the  lofs  of  life  or  member,   was  allowed  his 

For  the  more    ,,%-',  .      ,  .    ,     ,  ,  ,    .       ., 

accurate        i*^)  clergy,  exccpt  m  high  *  trealon  and  lacnlege. 

knowledge  hereof,  'vide  2  Hawk.  P.  C.  c.  23.  {/>)  None  were  entitled  to  this  privilege  but  ecde- 
fiaftlcks  ;  but  as  the  clergy  were  judges  hereof,  they  extended  this  privilege  to  the  clerk  that  fet  the 
pfalm,  the  door-keeper,  the  exorcift,  the  iubdeacon,  the  reader,  &c.  and  as  they  extended  it  too  far,  it 
was  neceffary  to  rcftrain  them  ;  and  therefore  the  temporal  and  ecclefiaftica!  power  joined  in  making  the 
rtfading'before  the  ("ecular  and  fpiritual  judge  the  teft  of  their  being  ecclefialticks  j  for  it  was  a  ftrong 
prefumption,  in  thofe  times  of  ignorance,  that  a  man  was  an  ecclefiaftick  if  he  could  read  ;  and  there, 
fore  the  reading  was  before  the  fecular  judge ;  but  the  atteftaiion,  that  he  cuuld  read,  was  by  the  ordi- 
nary.———By  the  21  Jac.  r.  c.  16.  and3&4W.&M.  c.9.  women  (the  better  half  of  the  human 
race.    Foil.  Cr.  Law,  305.)  fliall  have  this  privilege  in  fuch  cafes  as  men ;  but  by  4  &  5  W.  &  M. 

c.  24.   §15.  only  once By  the  i  E.  6.  c.  12.  a  lord  of  parliament  fhall  have  this  privilege, 

though  he  cannot  read,  without  burning  in  the  hand. And  by  5  Ann.  c.  6.,  if  any  perfon,  con- 

vift  of  luch  felony  for  which  he  ought  to  have  his  clergy,  pray  the  benetit  of  that  adt,  he  fhall  not  be 
tequired  to  read,  but  fliall  be  punifhed  as  a  clerk  convidt.— — A  perfon  is  not  entitled  to  this  privilege 
more  than  once.  4  H.  7.  c.  13.  Where  it  may  ftill,  in  certain  cafes,  be  allowed  to  one  adlualiy 
in  holy  orders,  -vide  28  H.  8.  c.  1.  32  H.  8.  c.  3.  1  E.  6.  c.  12. And  how  a  former  allow- 
ance thereof  is  to  be  proved  and  certified,  -vide  34  &  35  H.  8.  c.  14.  Z  ".'  J  E.  6.  c.  33.  & 
3  &  4  W.  &  M.  c.  9. (*)  But  fee  Foft.  Cr.  Law,  190. 

H.P.C.23a.  And  therefore  it  may  be  laid  down  as  a  good  general  rule,  that 
p_^^''^*  wherever  a  perfon  is  denied  the  benefit  of  his  clergy,  as  he  is  in 
§23.    '     '  petit  treafon,  murder,  robbery,  burglary,  arfon,  &c.y  fuch  denial 

muft  be  grounded  on  fomc   a6l  of  parHament,  which  excludes 

him  from  the  benefit  of  it. 

It 
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It  is  alfo  a  general  rule,  that  where  an  oiFence  is  made  felony  H.P.c.-z^o. 
by  ftatute,  it  fhall  have  the  benefit  of  clergy,  unlefs  exprefsiy  ^h.h.  P. 

fXrlnrlpH  r    .  ^  J     C.  330.  334, 

CXCluaea.  335.     3  inft.  35.  73.     Kel.  104.     2  Hawk.  P.  C.  c.  33.  §  24. 

So,  wherever  a  perfon  Is  denied  the  benefit  of  the  clergy  in  2  Hawk, 
refpeft  of  a  ftatute  excluding  it  from  the  crime  charged  againfl  ^-  ^'  •=•  33« 
him,  the  indiftment  or  appeal,  and  the  evidence  thereon,  muft  ^^^' 
exprefsiy  bring  his  cafe  within  the  words  of  fuch  ftatute. 

A  ftatute,  by  excluding  principals  from  their  clergy,  doth  not  2  Hawk, 
thereby  exclude  the  acceflaries  before  or  after,  l^  fic  e  converfo ;  P'C.  C3j. 
and  a  ftatute  generally  excluding  thofe  who  ftiall  be  found  guilty  ^  ^  * 
of  murder,  robbery,  or  burglary,  or  other  crime,  without  faying 
any  thing  of  acceflaries,  fliall  be  conftrued  to  intend  principals 
only. 

Where  clergy  is  allowable,  thofe  who  ftand  mute  or  challenge  2  Hawk. . 
above  twenty,  or  are  outlawed,  are  as  much  entitled  to  it,  as  \-^'  ^'  33' 
thofe  who  are  convi£led.  ^  ''^' 

Alfo,  a  ftatute,  by  taking  away  clergy  from  thofe  who  fhall  be  2  Hawk. 
found  guilty,  doth  not  thereby  take  it  from  thofe  who  ftand  ^'  ^'  ^  33' 
mute,  or  challenge  above  twenty,  or  are  outlawed  ;  but  a  ftatute 
taking  it  from  thofe  who  fliall  be  found  guilty,  extends  as  well  to 
thofe  who  {hall  confefs  themfelves  guilty  upon  record,  as  to  thofe 
who  fliall  be  found  guilty  by  verdift. 

But  what  we  are  chiefly  to  take  notice  of  here  are  the  feveral 
cafes  in, which  by  ftatute  the  benefit  of  the  clergy  is  taken  away 
from  this  fpecies  of  felony  called  larceny. 

And  firft  by  the  8  Eliz.  cap.  4.  it  is  enabled,  <*  That  no  per-  {")  Vet  If 
*<  fon,    who  fhall  be  indifted  or  appealed  for  felonious  taking  jjej^g^j""* 
**  (a)  any  money,   goods,    or  chattels  from  the  perfon  of  any  guilty  under 
**  other,  {b)  privily  without  his  knowledge,  in  any  place  what-  the  value  of 
**  foever,  and  thereupon  found  guilty  by  verdi£l:  of  twelve  men,  ^^^\{^l 
*'  or  fliall  confefs  the  fame  upon  his  or  their  arraignment,  or  will  havejudg. 
**  not  anfwer  dire£lly  to  the  fame,  according  to  the  laws  of  the  '"^"'^  "f 
«  realm,    or  fliall  ftand  wilfully,   or  of  malice,   or  obftinately  onij\'s''of 
*•  mute,  or  challenge  peremptorily  above  the  number  of  twenty,  petit  larce- 
"  or  fliall  be  upon  fuch  indidment  or  appeal  outlawed,  fliall  be  ">'•  Hawk. 
"  admitted  to  his  clergy."  ^^^•  ^'  ^^' 

H.  P.  C.  75.  (^)  The  offence  muft  be  laid  to  be  done  dam  znAJecete,  in  exa£l  purfuance  ot'  thefla- 
tute,  otherwife  the  party  fliail  have  the  benefit  of  his  clergy.     H.  P.  C.  75.     Hawk.  P.  C.  c.  36.  §  3. 

And  therefore  if  a  nnan  takes  off"  another's  hat  from  his  head  and  runs  away  with  it,  or  comes 

into  a  fliop  and  cheapens  goods,  and  runs  away  with  them  without  paying  for  them,  it  is  not  within 
the  ftatute,  nor  indeed  an  offence  indidlable  as  a  felony,  but  rather  a  trefpafs,  unlefs  the  offender  were 
either  unknown,  or  immediately  fled  the  country  if  he  were  known.  Dyer,  224.  2  Roil.  Rep.  154. 
H.  P.  C.  73.    Raym.275. 

By  the  i  E.  6.  cap.  12.  and  2  ts?  3  jS.  6.  cap.  33.  horfe  ftealers 
are  excluded  the  benefit  of  their  clergy,  and  by  the  latter  of  thefe 
ftatutes  it  is  enaded,  "  That  all  perfons  felonioufly  taking  or 
"  ftealing  any  horfe,  gelding,  or  mare,  fliall  not  be  admitted  to 
"  the  privilege  of  the  clergy,  but  fliall  be  put  from  the  fame  in 
"  like  manner  and  form  as  though  they  had  been  indicled  or  ap- 
**  pealed  for  felonious  ftealing  of  two  horfes,  two  geldings,  or 
5*  two  mares,  of  any  other,  and  thereupon  found  guilty  by  ver- 

«  dicl; 


*'  d*i(^  of  twelve  men,  or  confeiTed  the  fame  upon  their  arraign* 
*'  ment,  or  (land  wilfully  or  of  malice  mute." 

*  By  3  U'^.  ^  M.  c.  9.  "  If  any  one  fliall  fleal  goods  from  any 
*'  (hop  or  warehoufe  belonging  to  a  dwelling  hoiife  to  the  value  of 
**  5/.,  he  fliall  not  be  entitled  to  his  clergy,  although  no  perjon 
*^  Jh all  happen  to  he  •within."     Stat.  lo  &f  li  W.  3.  c.  23.,  befides 
including  conch  houfes  TLwAJlables,  does  not  make  it  neceflary,  that 
the  fhop  or  warehoufe yZ'fl//  be  belonging  to  the  dwelling  houfe,  which 
is  required  by  3  ^  4  U^.  ^  M.  c.  9. — and  I  the  rather  take  no- 
tice of  this  diftinflion  between  the  two  laws,  as  Mr.  Jnjlice  Fojier 
has  reported  in  his  Crown  Law^  fol.  78.,  a  decifion   at  the  Old 
See  Obferv.  Bailey  in  July  I75i>  that  this  Jlatuie  does  not  extend  to  any  ware- 
ationsonthc  j^QuJg  ichich  is  a  mere  repofitory  for  goods ^  hut  only  where  merchants 
p.  288. '       ^'^'^  traders  deal  withy  and  fell  to  their  cuflomers.     It  fhould  feem 
ea.  J766.      however,  that  thefe  difiant  wnrehoufes  were  thofe  exprefsly,  which 
were  intended  to  be  protefted  by  this  ftatute  ;  as  the  fhop  or 
warehoufe  belonging  to  a  dwelling  houfe  was  before  protedled  by 
3  {ff  4  W.  &  M.  cap.  9.,  and  the  more  difiant  the  warehoufe, 
the  more  probable  it  is  that  it  fhould  be  broke  open.  * 

By  the  10  ^  11  W.  3.  cap.  23.  (commonly  called  thtfJjop- 
Ifting  aEly)  "  All  perfons,  who  by  night  or  day  fhall  in  any 
*'  fi°Pi  ivarehotfey  coach  houfe^  or  flable  privately  and  feloniouHy 
*'  ileal  any  goods,  wares,  and  merchandizes  of  the  value  of  5/., 
**  or  more,  though  fuch  fhop,  l^fc.  be  not  broke  open,  and 
*'  though  the  owner  or  any  other  perfon  be  not  in  fuch^c/,  yr., 
**  or  that  fnall  afTift,  hire,  or  command  any  perfon  to  commit 
*<  fuch  offence,  being  thereof  convi6led,  or  attainted  by  verdicl 
*'  or  confefBon,  or  being  indidled  thereof  fhall  fland  mute,  or 
**  challenge  above  twenty  of  the  jury,  (hall  be  excluded  from 
*'  the  benefit  of  the  clergy." 

And  by  the  12  Ann.  cap.  7.  it  is  enabled,  "  That  every  perfon, 
**  who  fhall  felonioufly  fleal  any  money,  goods,  or  chattels, 
**  wares  or  merchandizes  of  the  value  of  40X.,  or  more,  being  in 
/  **  a  dwelling  houfe,  or  outlioufe  thereunto  belonging,  although 
**  fuch  houfe  or  outhoufe  be  not  a£lually  broken  by  fuch  of- 
*•  fender,  and  although  the  owner  of  fuch  goods,  or  any  other 
**  perfon  or  perfons,  be  or  be  not  in  fuch  houfe  or  outhoufe,  or 
**  fhall  affifl  or  aid  any  perfon  or  perfons  to  commit  any  fuch  of* 
*'  fence,  being  tliereof  conviQed  or  attainted  by  verdidl  or  con- 
*'  fefTion,  or  being  indi£led  thereof  fhall  fland  mute,  or  fhall  pe-r 
*'  remptorily  challenge  above  the  number  of  twenty  returned  to 
*'  be  of  the  jury,  fliall  be  abfoluttly  debarred  of  and  from  the 
*'  benefit  of  the  clergy,  ^c.  Provided^  that  nothing  in  this  act 
"  fhall  extend  to  apprentices  under  the  age  of  fifteen  years,  who 
*'  fliall  rob  their  mailers  as  aforefaid." 

By  the  22  Car.  2.  cap.  5.  it  is  enacfled,  "  That  no  perfon  who 
**  fhall  be  indi£led  for  felonioufly  cutting  and  taking,  flealing  or 
**  carrying  away  any  cloth  or  woollen  manufadlures  from  th^ 
**  rack  or  tenter  in  the  night-time,  and  thereupon  found  guilty 
**  by  verdi£l  of  twelve  men,  or  fhall  confefs  the  fame  on  arraign,-* 
**  ment,  or  will  not  anfwer  directly  to  the  fame  according  to  the 

"  law 
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«  law  of  the  realm,  or  fhall  Hand  wilfully  of  malice  mute,  or 
*f  challenge  peremptorily  above  the  number  of  twenty,  or  iliall 
«  be  upon  fuch  incUdment  outlawed,  (hall  be  admitted  to  the 
«  benefit  of  the  clergy ;  and  by  the  fame  a(5l  to  Ileal  or  embezzle 
«<  any  of  his  majefly's  fail,  cordage,  or  any  other  his  majefty's 
"  naval  ftore,  is  excluded  the  benefit  of  the  clergy." 

That  all  perfons,  who  fhall  fteal  any  goods  out  of  any  parifh  Vide  t. 
church,  or  other  church  or  chapel,  are  in  all  cafes  excluded  the  f ^.^^'/'j* 
benefit  of  the  clergy.  3, 4,  5,  6. ' 


1 


(H)  Where  the  Offender  Is  to  he  tranfported. 

T  is  ena£led  by  4  Geo.  i.  cap.  1 1.  and  6  Geo.  I.  cap.  23.  "  That  [Though 
"  where  any  perfon  or  perfons  Ihall  be  convicSled  of  grand  or  tf^n^po"""- 

,  '    ^  r    1         •  n        ^■  i   •  r  *'""  ^^^  not 

**  petit   larceny,  or  any  telonious  iteanng  or   takmg  or  money,  eftabii/hed 

*'  goods,  or  chattels,  either  from  the  perfon  or  in  the  houfe  of  by  legiila- 

**  any  other,  or  in  any  other  manner,  and  who  by  the  law  fhall  'l^^  befure" 

*'  be  entitled  to  the  benefit  of  the  clergy,  and  liable  only  to  the  4. Geo,  i., 

**  penalties  of  burning  in  the  hand  or  whipping,   (except  perfons  yet  long  be- 

*'  convifted  for  receiving  or  buying  ftolen  goods,  knowing  them  [["^V'/p^o- 

*'  to  be  ftolen,)  it  (hall  and  may  be  lawful  for  the  court  before  babiy  from 

"  whom  they  were  convi6led,  or  any  court,  held  at  the  fame  or  the  original 

"  any  other  place,  with  the  like  authority,  if  they  think  fit,  in-  jj,, "i';"f  j^^ 

**  ftead  of  ordering  any  fuch  offenders  to  be  burnt  in  the  hand,  the  mjl  Jn- 

**  or  whipf,  to  order  and  direcSl  that  fuch  offenders  fhall  be  fent,  ^i^i,)  tranf- 

*'  as  foon  as  conveniently  may,  to  fome  of  his  majefty's  colonies  ^"a's'^^f^e^ 

**  and  plantations  in  America  for  the  fpace  of  feven  years ;  and  quent,  as 

*'  that  court  before  whom  they  were  convi£led,  or  any  fubfe-  appears 

*<  quent  court,  with  like  authority  as  the  former,  fhall  have  power  jn^J^duaion 
**  to  convey,  transfer,  and  make  over  fuch  offenders,  by  order  of  to  Keiynge'i 
"  court,  to  the  ufe  of  any  perfon  or  perfons  who  fhall  contra£l  ^^P°!;'^',. 

-  /  ^  i-      r       ^  r  •  1   •  1-  t'er  Gould, 

<*  for  the  performance  of  luch  tranfportation  to  hmi  or  them,  j_  ^  h.  bi. 
"  and  his  and  their  afiigns,  for  fuch  term  of  feven  years  ;  and  Rep.  223.] 
"  where  any  perfon  fhall  be  convi61:ed  for  any  crimes,  for  which 
"  they  are  excluded  their  clergy,  and  the  king  fliall  extend  his 
*'  mercy  to  them  upon  condition  of  tranfportation  to  any  part  of 
"  America,  and  fuch  intention  of  mercy  be  fignified  by  a  princi- 
"  pal  fecretary  of  ftate,  it  (hall  be  lawful  for  any  court,  having 
"  proper  authority  to  allow  fuch  offenders  the  benefit  of  a  par- 
««  don,  to  order  and  direft  the  like  tranfportation  to  any  perfon, 
*'  who  will  contraft  for  the  performance  thereof,  of  any  fuch  of- 
"  fenders ;  as  alfo  of  any  perfon  convi6l  of  receiving  or  buying 
«*  ftolen  goods,  knowing  them  to  be  ftolen,  for  the  term  of  four- 
*'  teen  years,  in  cafe  fuch  condition  of  tranfportation  be  general, 
*«  or  elfe  for  fuch  other  term  as  fhall  be  made  part  of  fuch  con- 
«'  dition ;  and  fuch  perfon  fo  contradling,  and  his  affigns,  (hall 
«  have  an  intereft  in  the  fervice  of  the  faid  offenders  for  fuch 
«'  term  of  years  ;  and  if  any  fuch  offender  return  into  Great 
<*  J^ritain  or  Ireland^   before  the  end  of  his  term,  he  Ihall  be 

«  liable 


*<  liable  to  be  punlftied  as  any  perfon  attainted  of  felony,  without 
<«  the  benefit  of  clergy,  ^c.  Provided,  That  the  king  may  par- 
<'  don  and  difpenfe  with  any  fuch  tranfportation,  and  allow  of 
<*  the  return  of  fuch  offender,  paying  his  owner,  at  the  time, 
•*  fuch  fum  as  fhall  be  adjudged  reafonable  by  any  two  juftices  of 
**  the  peace,  where  fuch  owner  dwells,  and  where  any  fuch  of- 
"  fenders  fhall  be  tranfported,  and  fhall  have  ferved  their  terms, 
•«  fuch  fervices  fhall  have  the  effefl  of  a  pardon,  as  for  the 
**  crimes  for  which  they  were  tranfported." 

^nd  it  is  further  enabled,  "  That  every  fuch  perfon,  to  whom 
•*  any  fuch  court  fhall  order  any  fuch  oiT'enders  fhall  be  tranf- 
«<  ferred  or  conveyed,  fhall,  before  fuch  offenders  fliall  be  de- 
**  livered  to  them,  contradl  with  fuch  perfon  as  fhall  be  appointed 
<*  by  fuch  court,  and  fliall  give  fufficient  fecurity,  to  the  fatisfac- 
«*  tion  qf  fuch  court,  for  the  tranfporting  fuch  offenders  to  fome 
*♦  plantation  in  America,  to  be  ordered  by  fuch  court,  and  the 
•'  procuring  an  authentic  certificate  from  the  governor,  or  chief 
**  cuftom-houfe  officer,  of  the  place  of  the  landing  of  fuch  of- 
"  fenders,  ^r.,  and  their  not  returning  by  the  wilful  default  of 
**  fuch  contra6lor." 

And  it  is  further  ettaEled^  by  6  Geo.  I.  cap.  23.,  "  That  the  court 
•*  may  nominate  two  or  more  juftices  of  the  peace,  for  the  place 
*'  where  fuch  offenders  fhall  be  convicted,  who  fhall  have  power 
<'  to  contraft  with  any  perfon  or  perfons  for  the  performance  of 
«*  the  tranfportation  of  fuch  offenders,  and  to  order  fuch  and  the 
**  like  fecurity,  as  the  faid  former  act  dire£ls,  to  be  taken  by 
•*  order  of  court,  and  to  caufe  fuch  felons  to  be  delivered  to 
*'  fuch  contractors ;  which  faid  contradis  and  fecurity  fliall  be 
•'  certified  by  the  faid  juftices  to  tlie  next  court,  held  with  like 
<«  authority,  to  be  filed,  l^c." 

And  it  is  further  enacledy  "  That  all  charges,  in  or  about  fuch 
**  contrails,  ^r.,  fliall  be  borne  by  each  county,  £frV.  for  which 
**  the  court  wa^  held,  and  that  the  refpe£iive  treafurers  fhall  pay 
**  the  fame ;  and  that  all  fecurities  for  tranfportation  fhall  be  by 
**  bond  in  the  names  of  the  clerks  of  the  peace,  iffc,  and  the 
"  money  recovered  fliall  be  to  the  ufe  of  the  refpeftive  coun- 
«  ties." 

And  it  is. further  enaEled^  "  That  the  perfons  fo  contra£ling, 

**  C5'f.  may  carry  fuch  offenders  towards  the  fea-port,  ^c,  and 

**  that  if  any  perfon  fliall  refcue  fuch  offenders,  or  aid  them  in 

**  making  their  efcape,  iSc.^  they  fhall  be  deemed  guilty  of  felony 

See  further    «  without  clergy  ;  and  that  if  any  felon  ordered  for  tranfporta- 

c.^i^!°24*    "  '^°"  ^^^  ^^  afterwards  at  large  within  any  part  of  Great  Bri- 

Geo.  3.         **  taifif  without  fome  lawful  caufe,  before  the  expiration  of  his 

Seff.  2.         u  term,  and  be  lawfully  convicl  thereof,  he   fhall  fuffer  death 

'•5  •  ^5*    it  without  clergy,  and  may  be  tried  before  juftices  of  affife,  cytr 

*'  and  terminer^  or  gaol-delivery,  for  the  county  where  he  fhall  be 

**  apprehended,   ^c,   or   from   whence   he  was    ordered   to   be 

"  tranfported,  t^'c,  and  that  the  clerk  of  affife,  and  clerk  of  the 

**  peace,  where  fuch  orders  of  tranfportation  fhall  be  made,  fhall, 

*•  on  requeft  of  the  profecutor,  ^Cy  certify  briefly  a  tranfcript. 


**  contammg 
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*»  containing  the  tenor  of  every  indi<^ment,  convi£lion,  and 
"  order  of  tranfportation,  to  the  juftices  of  aflife,  i^c.y  which 
*'  iliall  be  fufficient  proof  of  fuch  convi6liou  and  order  of  tranf- 
**  portation." 

[It  is  provided  by  the  8  Geo.  3.  c.  15.  that  where  any  offender 
(hall  be  convicted  without  benefit  of  clergy,  and  the  judge  fhall 
grant  a  reprieve,  if  the  king  (hall  afterwards  pardon  fuch  offender 
on  condition  of  tranfportation,  and  fuch  intention  (hall  be  figni- 
fied  by  a  fecretary  of  (late  to  the  judge  recommending  mercy, 
fuch  judge  may  make  an  order  for  the  immediate  tranfportation 
of  the  offender,  in  like  manner  as  if  fuch  intention  had  been  (ig- 
nified  during  the  continuance  of  the  alFizes  at  which  the  offender 
was  convi6led. 

In  confequence  of  the  defe£lion  of  the  Atnerlcan  colonies,  the 
laws  upon  this  fubje£l  have  undergone  confiderable  alterations, 
for  which  fee  the  (iatutes  of  19  Geo.  3.  c.  74.  24  Geo.  3.  fejf.  2. 
c.  56.  25  Geo.  3.  c.  46.  27  Geo.  3.  c.  2,  28  Geo.  3.  c.  24. 
30  Geo.  3.  c.  4.  and  34  Geo.  3.  c.  60.3 
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APerfon  who  wilfully  deftroys  himfelf  Is  termed  zfelo  de  fey  Plow.  261. 
and  is  faid  to  be  guilty  of  the  word  fort  of  [a)  murder,  as  ^^{"^, 
he  afts  againft  the  firft  principle  of  reafon,  which  is  that  of  felf-  (a)  yet  ia  ' 
prefervation.  fome  cafes 

it  is  con- 
fidered  as  a  different  offence ;  and  therefore  if  the  king  pardons  all  crimes,  except  murder,  this  offence 
Ihall  be  pardoned  ;  for  though  in  a  ftrift  fenfe  it  may  be  called  murder,  yet  according  to  the  common 
acceptation  of  words,  the  offence  of  a  perlon  who  murders  another,  and  thzx.  of  felo  de  fe,  are  con - 
fidered  as  diftinft  offences,  and  as  fuch  are  diftin€lly  treated  of  by  authors  wi^o  have  written  of  thefe 
matters  ;  as  Stam.  P.  C.  183.  &c.  Befides,  the  end  of  excepting  murder  feems  to  be,  that  the  of- 
fender might  be  brought  to  juiiice,  and  that  the  law  of  God  and  Nature,  which  require  blood  for  blood, 
might  be  fatisfied  ;  but  the  dil'chirging  a  chattel,  or  pardoning  a  forfeiture,  is  not  of  any  fuch  confe- 
quence ;  alfo  it  hath  been  held  by  divines,  that  pardoning  murder  draws  per'iculum  an'imarum  with  it,  as 
being  contrary  to  the  law  of  God,  which  requires  blocd  for  blood.  The  King  v.  Ward,  Lev.  8. 
Sid.  150.     Keb  66.  548.  S.  C.  adjudged.   .  It  is  alfo  in   common  parlance  taken  as  a  diftinft 

offence  from  other  felonies  j  and  therefore  a  grant  of  bona  &  catalla  fdonum  will  not  carry  the  goods 
%ii  ifelo  defe.     Sid.  420.     Vent.  3Z.     Saund.  274.  adjudged. 

In  treating  of  this  Offence,  it  will  be  necefTary  to  confider, 

(A)  Where  a  Perfon  fhall  be  faid  to  be  a  Felo  defe, 

(B)  Of  the  Manner  of  finding  him  fuch. 
(G)  What  he  fhall  forfeit  for  this  Offence. 
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(A)  Where  a  Perfon  fhall  be  faid  to  be  Felo  defe, 

Crom.  30,  "^^O  perfon  can  he/do  de  fcy  who  is  under  the  age  of  difcretion, 

3'*   ^^•^-  -'-^    ox  mn  compos  at  the  time  he  commits  the  fa£l ;  and  there- 

3  Inft.  54.  fore   if  an  infant  kill  himfelf  under  the  age  of  difcretion,  or  a 

(a)  In  3  {^a)  lunatic  during  his  lunacy,  he  cannot  be  a /J'/o  de  fc. 

Mod.  100. 

it  is  laid  to  be  the  prevailing  opinion,  that  a  perfon  who  kills  himfelf  muft  be  n:n  coir.poi  of  courfe,  on 
this  fuppofition,  that  it  is  impoflible  a  man  in  his  fenfss  .'h^uld  do  a  thing  fo  repugnant  to  nature  and 
leafon  ;   but  in  Hawk,  P.C.  c.  27.  §  3.  this  notion  is  jufily  exploilcJ.     4  Bl.  Comm.  189. 

4^ E.  3.44.       Not  only  he  who  deliberately  icills  himfelf,  but  alfo  he  who 

Ero'^Coro*    "^^^iciouHy  attempting  to  kill  another  happens  to  kill  himfelf,  is 

12.  14.         Tifeio  defe;  as  if  ^.  difcharge  a  gun  at  B.y  with  an  intent  to  kill 

Dalt.  c.  92.  him,  and  the   gun  burfb   and  kill  A.^  or  if -^.   ftrike  B.  to  the 

ground,  and  then  hartily  falling  upon  him,  wound  himfelf  with 

a  knife  which  B.  happens  to  have  in  his  hand,  and  die  ;  in  both 

thefe  cafes  A.  \sfelcr  de  fe,  for  he  is  the  only  agent. 

Stamf.  P.C.       But  if  a  man  be  killed  by  haftily  running  on  a  knife  or  fword 

^6-  whicli  a  perfon  aflaulted  by  him,  and  driven  to  tlie  wall,  holds  up 

pJ]j"j,'A]  in  his  defence,  he  fhall  not  be  adjudged  2iftlo  de  fey  but  the  other 

Crom.  28.     (hall  be  judged  to  have  killed  him/t'  defendeiido. 

cunt.     3  Inll.  54. 

Keilw.  136.       If  one  perfon  kills  another,  though  by  his  defire  and  entreaty, 

yet  the  perfon  fo  killed  is  not  Tufelo  defe,  but  he  who  killed  him 

is  as  much  a  murderer  as  if  he  had  afted  out  of  his  own  head  j 

for  every  aflent  of  that  kind  is  void,  being  againft  the  laws  of 

God  and  man. 

Moor,  754.        But  if  two  perfons  agree  to  die  together,  and  one  of  them,  at 

Hawk^p.c    ^^^"^  perfuaiion  of  the  other,  buys  ratfbane,  and  mixes  it  in  a  po- 

«.  27.  §  6.    tion,  and  both  drink  of  it,  and  he  who  bought  and  made  the 

potion  furvives,  by  ufing  proper  remedies,  and  the  other  dies,  it 

feems  the  better  opinion,  that  he  who  dies  fliall  be  adjudged  a 

felo  de  fe,  becaufe  all  that  happened  was  originally  owing  to  his 

own  M'icked  purpofe,  and  the  other  only  put  it  in  his  power  to 

execute  it  in  that  particular  manner. 

(B)  Of  the  Manner  of  finding  him  fuch. 

H.P  C.  29.  'NjO  perfon  can  be  a  felo  de  fe  before  he  is  found  fuch  by  fomc 
3  Inft.  35.     LM   iiiquifition,  which  ought  regularly  to  be  by  the  coroner  fnper 

v'lfum  corporis^  if  the  body  can  be  found. 
3  Infl.  55.  But  if  tlie  body  cannot  be  found,  fo  that  the  coroner,  who  has 

I  Lev.  141''  authority  only  Jtiper  infum  corporis^  cannot  proceed,  the  inquiry 
Hawk.  r.C.  may  be  by  juflices  of  the  peace,  who  by  their  commiflion  have  a 
«.  27.  §  12.  general  power  to  enquire  of  all  felonies  ;  or  in  the  Kin^s  Bench^ 
if  the  felony  were  committed  in  the  county  where  the  faid  court 
fits  ;  and  fuch  inquifitions  are  traverfable  by  the  executors,  \3fc. 
Si;:.4.  4.  a.  But  it  was  formerly  holden,  that,  with  regard  to  the  high 
fsi  ^2"Le"v.  credit  which  the  law  gives  to  inqueils  found  before  the  coroner, 


iHi-  l^^' 


no 
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no  fuch  inqueft  found  before  him  could  be  traverfed  ;  but  this  aKeb.  859. 
has  been  ruled  otherwife  of  late,  and  It  feems  now  fettled,  that  ^,J""'  "'^* 
fuch  inqueft  being  moved  into  the  King's  Bench  by  certiorari^  may  3  Keb.  564. 
be  there  traverfed  by  the  executor  or  adminiftrator  of  the  perfon  566.  604. 
deccafed,  or  by  the  king  or  lord  of  the  manor,  ^c.  ^°^'  ^'f' 

All  inquifitlons  of  this  offence,  being  in  the  nature  of  indi£l-  Saik.  377. 
ments,  ought  particularly  and  certainly  to  fet  forth  the  circum-  pi-  21- 
ftances  of  the  faft,  as  the  particular  manner  of  the  wound,  and 
that  it  was  mortal,  ^f.,  and  in  the  conclufion  add,  that  the  party 
in  fuch  manner  murdered  himfelf. 

And  therefore  if  either  the  premifes  be  Infufficient,  as  If  It  be  3  Lev.  140. 
found  that  the  party  flung  himfelf  into  the  water,  &  ftc  feipfttm  ^^  ^°'^- 
emergity  which  Is  nonfenfe,  becaufe  einergo  fignifies  only  to  rife 
out  of  the  water  ;  or  if  there  be  wanting  the  proper  conclufion, 
is  ftc  feipfum  miirdravit^  the  inquifitlon  is  not  good. 

Yet  If  it  be  full  In  fubftance,  the  coroner  may  be  ferved  with  ^/V/ezLer,, 

rule  to  amend  a  defedl  In  form.  ^5-*  Sid. 

225.  259. 

Keb.  907.     3  Mod.  loi.     Salk.  377.  pi.  21.     Fitzgib.  6. 


(C)   What  he  ihall  forfeit  for  this  Offence. 

A  Felo  de  fe  forfeits  all  chattels  real  or  perfonal  which  he  hath  Stamf, 

■^*  in  his  own  right,  and  alfo  all  fuch  chattels  real  whereof  he  is  ^'S"  '^^» 

poflefl'ed,  either  jointly  with  his  wife,  or  in  her  right ;  and  alfo  h.p.c.  29. 

all  bonds,  and  other  perfonal  tilings  in  a£tion,  belonging  folely  to  Plow.  243. 

himfelf;  and  alfo  all  perfonal  things  In  adtlon,  and,  as  feme  fay,  ^^^^ 

entire  chattels  in  pofTeffion,  to  which  he  was  entitled  jointly  with  3  init.  55'. 

another,  on  any  account,  except  that  of  merchandize;  but  it  is  19 h. 6. 

faid,  that  he  (hall  forfeit  a  moiety  only  of  fuch  joint  chattels  as  ^'^^      . 

may  be  fevered,  and  nothing  at  all  of  what  he  was  pofTefTed  as  Raym.  7. 
executor  or  adminiftrator. 

But  the  blood  of  "^  felo  de  fe  Is  not  corrupted,  nor  his  lands  of  Plow.  261. 
Inheritance  forfeited,  nor  his  wife  barred  of  her  dower. 

Alfo,  no  part  of  the  perfonal  eftate  is  vefted  in  the  king  before  S  Co.  no. 

the  felf-murder  is  found  by  fome  inquifition,  and  confequently  \^^.^l  "^^1%, 

the  forfeiture  thereof  is  faved  by  a  pardon  of  the  offence  before  sid.  150. 

fuch  finding,  i^^-     2  Mod.  53.     3  Mod.  100.  241.    ««.  Lev.  8.     Keb.  67,  68. 

But  if  there  be  no  fuch  pardon,  the  whole  is  forfeited  imme-  Plow.  260. 
diatcly  after  fuch  inquifition,  from  the  time  fuch  mortal  wound  S^^o-no* 
was  given,  and  all  mtermediate  ahenations  ate  avoided.  from  the 

crown-office  againft  a  dfbtor  oi  fdo  d^  fe,  vide  Saaad.  273. 


[     144    ] 

ifeoffment^ 

Speim.  A  S  all  property  in  lands  began  by  occupancy,  fo  it  feems  the 

Cbff.  5jc.  ^-^  firft  method  of  transferring  property  was  by  inveftiture  ; 
for  as  no  man  could  originally  appropriate,  but  by  fetthng  him- 
felf  in  the  pofleflion  and  application  of  it  to  his  own  ufe,  fo  no 
man  could  transfer  but  by  a  folemn  and  publick  delivering  over 
the  pofleflion,  and  the  ceremony  ufed  in  fuch  a£l  of  delivery  is  in 
our  law  called  livery  and  feifin,  and  is  thus  defined,  folemnis  ret 
feudal'is  trad'itio  fiih  prajlatione  fidei  coram  tejlihiis  vajfalo  facia. 

The  end  and  defign  of  this  infliitution  was,  by  this  fort  of 
ceremony  or  folemnity,  to  give  notice  of  the  tranflation  of 
the  feud  from  one  hand  to  another;  becaufe  if  the  poflTeflion 
might  be  changed  by  the  private  agreement  of  the  parties,  fuch 
fecret  contracts  would  make  it  difficult  and  uncertain  to  dlfcover 
in  whom  the  eftate  was  lodged,  and  confequently  the  lord  would 
be  at  a  lofs  of  whom  to  demand  his  fervices  ;  and  ftrangers 
equally  perplexed  to  difcover  againft  whom  to  commence  their 
actions  for  the  profecution  and  recovery  of  their  right:  to  prevent 
therefore  this  uncertainty,  the  ceremony  of  livery  and  feifin  was 
inftituted. 

This  method  of  conveyance  was  made  ufe  of  before  men  were 
acquainted  with  letters,  and  therefore  it  was  required  to  be  on 
the  land,  or  near  the  land,  that  the  other  tenants  of  the  manor 
might  be  witnefles  of  it,  who  in  thofe  days  were  called  to  the 
lord's  court,  to  determine  all  controverfies  relating  to  fuch  tranf- 
lation ;  and  though  after  the  ufe  of  letters  a  charter  of  feoff- 
ment was  introduced,  yet  was  not  this  neceflary,  but  only  tended 
to  the  authentication  or  evidence  of  it ;  and  fo  our  law  deter- 
mined, before  the  ftatute  of  frauds  and  perjuries,  as  is  obferved 
hereafter. 

For  the  better  4inderftanding  this  method  of  conveyance,  we 
fhall  confider, 

(A)  The  feveral  Sorts  of  Livery  in  our  Law :  And 

herein, 

1.  Of  Livery  in  Deed. 

2.  Of  Livery  within  View,  or  in  Law. 

(B)  The  EfFea:  and  Operation  of  Livery :   And 
herein, 

I.  The  EfFe^  thereof  to  pafs  a  future  Intereft, 

2.  The 
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!l.  The  Operation  thereof,  where  the  FjofTor  is  out  of  Pof- 
feffion. 

3.  In  what  Cafes  feveral  Parcels  will  pafs  by  one  Livery,  or 
where  feveral  Parties  may  take  by  Livery  to  one. 

(C)  Of  the  Charter  of  Feoffment  ;  and  herein  what 
Things  are  neceffary  to  the  making  of  a  perfect 
Charter,  and  how  far  the  Charter  governs  the 
Livery  which  is  relative  to  it. 

(D)  Who  may  make  a  Feoffment. 

(E)  Of  making  it  by  Letter  of  Attorney, 


(A)  The  feveral  Sorts  of  Livery  hi  our  Law  :  And 

herein, 

I.  Of  Livery  in  Dee  J. 

'TpHE  livery  in  deed  is  the  atlual  tradition  of  the  land,  and  is  Co.  Lit. 
-*•     rhade  either  by  the  delivery  of  a  branch  of  a  tree,  or  a  turf  4^^-  a- 
of  the  land,  or  fome  other  thing,  in  the  name  of  all  the  lands  Thorough- ' 
and  tenements  contained  in  the   deed;  or  it   may  be  made  by  good's  cafe. 
words  only,  without  the  delivery  of  any  tiling ;  as  :f  the  feoffor  ^.^l^',^^' 
being  upon  the  land,  or  at  the  door  of  the  hcufe,  fays  to  the  aRoii.Abr* 
feoffee,  I  am  content  that  you  fhould  enjoy  it  according  to  ihe  7.  and  mde 
deed,  or  enter  into  this  houfe  or  land,  and  enjoy  this  land  ac-  g'^'^'-^f^'. 
cording  to  the  deed ;  this  is  a  good  livery  to  pafs  the  freeliold,  fgems  cont, 
becaufe  in   all  thefe  cafes,  the  charter  of  feoffrneat  makes  the 
limitation  of  the  eftate,  and  then  the  words  fpolcen  by  the  feoffor, 
on  the  land,  are  a  fufficient  itidic'mw  to  the  people  prefent,  to  de- 
termine in  whom  the  freehold  refides  during  the  extent  of  the 
limitation ;  befides,  the  words,  being  relative   to  the  charter  of 
fcofi^ment,  plainly  denote  an  intention  to  enfeoff". 

But  if  a  man  v^ithout  any  charter,  being  in  his  houfe,  fays,  I  6  Co.  26. 
here  demife  you  this  houfe,  as  long  as  I  live,  paying  20/.  per 
anru^  this  paffes  no  freehold,  but  only  an  eftate  at  will,  becaufe  Lit.  48 
the  word  demife  denotes  only  the  extent  of  the  limitation  of  the  Cm.  £iiz. 
eftate   intended   to  be  conveyed;  but  bare  words  of  limitation,  q\^o,  j-g, 
without  fome  a£l  or  words  to  difcover  the  intention  of  the  feoffor  Aioor,  pi. 
to  deliver  over  the  poiTelhon,  are  not   fufficient  to  convey  the  ^3^- 
freeliold  ;  for  if  a  charter  of  feoffment  be  made  to  a  man  and  his 
heirs,  rhi?.,  without  fome  otJier  a6t  or  words  to  give  the  poficf- 
fion,  only  paiTes  an  eftate  at  will,  becaufe  the  a:3;  of  delivery  is 
requifite  to  the  perfeiSlion  of  the  charter ;  but  befides  the  charter 
of  feoffment,  there,  muft  be  fome  a£l  or  words  to  deliver  over  the 
pofTeffion  before  the  feoffee  can  enjoy  it  purfaant  to  the  charter. 

X^'OL,  III.  L  But    . 


2  Roll.  A br.' 
7.     Co. 
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9  Co.  137.  But  if  the  feofFor  had  delivered  the  charter  upon  the  laud  in  tht 
b.   T5S  a.    flame  of  feifiri  of  all  the  lands  comprized  in  the  deed,  this  had 

Co.   JL.lt.  ,  ijii-i-  r  1  r 

<8. a.  57.  a.  been  good  to  execute  tlie  deed,  and  to  give  livery  alio;  becaule 
2  Roil.         the  bare  delivery  of  the  deed  is  good  to  execute  it  as  a  deed,  and 
6Co  2*6       *^^  delivery  of  the  deed   or  any   other  thing,  in  the  name  of 
feifin  of  the  land,  is  fufficient  to  give  livery,  becaufe  the  intention 
of  thofe  folemn  a^ls  is  only  to  difcover  to  all  perfons  in  whom 
the  freehold  is  lodged ;  and  this  end  is  as  effc6tually  anfvvered  by 
tjie  delivery  of  a  deed,  or  any  thing  elfe  in  the  name  of  a  feifin, 
as  of  a  turf  or  a  twig,  the  one  being  equally  vifible  and  notorious 
as  the  other. 
Moor,  pi.  j4.,  being  feifed  of  lands  in  fee,  borrov/ed  20/.  of  5.,  and  for 

*"^j ,  ,  re-payment  agreed  to  aflure  him  the  land ;  and  thereupon  they 
Cro.  Eiiz.  both  went  to  tlie  land,  where  A.  faid  to  ^.,  I  am  indebted  to  you 
aj'  20/.,  and  if  I  do  not  pay  you  before  AlichaelmaSf  then  I  bargain 

and  fell  this  land  to  you,  and  if  I  pay  you  then,  I  fliall  have  my 
land  again ;  and  then  put  B.  in  polTcilion  of  the  land ;  this  was 
holden  a  good  livery,  becaufe  here  the  poireflTion  was  actually  de- 
livered purfuant  to  the  agreement  of  afluring  the  land  for  the 
fecurity  of  the  money,  which  polTelFion  was  to  be  revelled  on  the 
payment  of  the  money  by  A.  the  fcolTor. 

2.  Of  the  Livery  w^ithin  View,  or  the  Livery  in  Law. 

The  livery  within  view,  or  the  livery  in  law,  is  when  the 
feoffor  is  not  acliially  on  the  land,  or  in  the  houfe,  but,  being  in 
?ollex.  47.  fight  of  it,  fays  to  the  feoffee,  I  give  you  yonder  houfe  or  land, 
go  and  enter  into  the  fame,  and  take  poffeffion  of  it  accordingly  : 
this  fort  of  livery  feems  to  have  been  made  at  firft  only  at  the 
court  barons,  which  were  anciently  holden  fab  dio  in  fome  open 
part  of  the  manor,  from  whence  a  general  furvey,  or  view,  might 
have  been  taken  of  the  whole  manor,  and  the  pares  curia:  eafily 
diflinguiflied  that  part  which  was  then  to  be  transferred. 
Co,  Lit.  But  this  fort  of  livery  is  not  perfe£l  to  carry  the  freehold  till 

*^"  ^'  an  actual  entry  made  by  the  feoffee,  becaufe  the  poffeffion  is  not 

Abr.  3*.  7.  atlually  delivered  to  him,  but  only  a  licence  or  power  given  him 
Vent.  186.  by  the  feoffor  to  take  poffeffion  of  it ;  and  therefore,  if  either  the 
Moor,  85.  fgQfTQj-  Qr  feoffee  die  before  an  entry  made  by  the  feoffee,  the 
livery  within  the  view  becomes  ineffectual  and  void  ;  for  if  the 
feoffor  dies  before  entry,  the  feoffee  cannot  afterwards  enter,  be- 
caufe then  the  land  immediately  defcends  upon  his  heir,  and  con- 
fequently  no  perfon  can  take  poffeffion  of  his  land  without  an  au- 
thority delegated  from  him  who  is  the  proprietor  ;  nor  can  the 
heir  of  the  feoffee  enter,  becaufe  he  is  not  the  perfon  to  whom 
the  feoffor  intended  to  convey  his  land,  nor  had  he  any  au- 
thority from  the  feoffor  to  take  the  poffeffion ;  befides,  if  the 
heir  of  the  feoffee  were  admitted  to  take  poffeffion  after  his  fa- 
ther's death,  he  would  come  in  as  a  purcliafer,  whereas  he  was 
mentioned  in  the  feoffment  to  take  as  the  reprefentative  of  his 
ancellor,  which  he  cannoc  do  fince  the  efta<e  was  never  veiled  in 
his  anceltor. 

But 
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But  if  the  feoffee,  in  fuch  cafe,  dare  not  enter  into  the  land  2  Roll. 
without  peril  of  his  Hfe,  he  may  claim  the  land,  as  near  as  he  ■'^tif-^S* 
may  f;ifely  venture  to  go,  and  this  Ihall  be  fufficient  to  veft  the   .gj  ^,  * 
pofleiTion  in  him,  and  render  the  livery  within  view  perfe6l  and 
complete  •,  for  nobody  is  obliged  to  expofe  his  life  for  the  fecurity 
of  his  property  j  but  when  he  has  gone  as  far  as  he  may  with 
fafety,    the  law  very  reafonably  looks   upon   fuch  intention  to 
be  as  eiTedlual  as  the  adl  itfelf ;  for  otherwife  it  might  be  in  the 
power  of  a  man,  by  his  own  a£l  of  violence,  to  deprive  another 
of  his  right,  and  thereby  to  receive  an  advantage  from  an  un- 
lawful adl. 

If  a  man  delivers  a  charter  of  feofrment  to  his  feoffee,  within  2  Roll, 
view,  and  fays,  I  will  that  you  have  the  lands  that  you  fee  there,  ^^^'-  7* 
the  which  are  comprifed  in  this  charter,  according  to  the  purport 
of  the  charter,  this  is  a  good  livery  within  view;  for  the  charter 
of  feoffment  fully  denotes  the  intention  to  enfejif,  and  the  words 
are  a  licence  to  the  feoffee  to  enter  into  the  Ia:id,  and  to  take  the 
poilellion  thereof,  according  to  the  charter. 

But  if  the  feoffor  had  only  delivered  the  charter  of  feoffment  2  Roll; 
within  view,  and  only  fhewed  the  feoffee  the  lands,  without  ^^'7' 
faying  any  thing,  though  the  feoffee  had  ailually  entered  into  the  *^ 
land,  and  the  feoffor  had  afterwards  agreed  to  the  entry,  yet  this 
it  feems  is  no  good  feoffment ;  becaufe  the  bare  (hewing  of  the 
lands  to  the  feoffee  implies  no  authority  or  licence  from  the 
feoffor  to  take  pofleffion  ;  and  confequently  the  entry  being  with- 
out any  authority  cannot  veft  the  freehold  in  him,  becaufe  there 
was  no  folemn  atl,  nor  publick  declaration,  made  by  the  feoffor, 
by  which  the  pares  might  difcover  a  real  intention  to  charge  the 
pofleffion,  and  the  fubfequent  agreement  of  the  feoffor  can  never 
lupport  an  act  which  was  originally  void  ;  for  though  the  feoffee, 
after  the  delivery  of  the  charter,  might  take  the  ufufrudluary 
poffeffion  as  tenant  at  will,  yet  the  freehold  ftill  continued  in  the 
feoffor,  for  that  cannot  pafs  from  one  to  another,  without  fome 
folemn  or  publick  declaration,  that  the  pares  may,  upon  any  dif- 
pute,  determine  in  whom  the  freehold  reildes. 

If  a  man  makes  livery  within  view,  to  a  woman,  and  before  Perk, 
flie  enters,  the  feoffor  marries  her,  and  afterwards  never  claims  §^14* 
r.ny  thing  but  in  right  of  his  wife,  this  is  a  goo  i  execution  of  the  ^i^^.  / 
livery ;  for  the  hufband  claiming  the  land,  in  right  of  his  wife,  Bro.  FeofF- 
(hall  be  fufficient  to  reduce  the  lands  adually  into  her  poffeffion,  !^'"''  S7' 
(ince  he  is  the  proper  perfon  to  tranfa^t  for  her  ;  and  therefore  poUex.  53! 
{hall  be  prefumed  to  have  parted  with  and  delivered  up  the  pof- 
feffion to  her,  fince  after  the  coverture  he  chimed  the  land  only 
in.  her  right. 

So,  where  two  women  were  join  tenants  in  fee,  and  one  of  Mod  gt. 
them  made  a  feoffment  to  a  man,  and  livery  within  view,  by  ^^K-eb.  S;*. 
faying,  go,  enter,  and  take  poffeffion  ;  and  before  the  man  en-  ven't.  186. 
tered,  he  married  the  feoffor  ;  his  entry  after  the  marriage  was  a  Paribns  and 
good  execution  of  the  livery,  becaufe,  by  the  livery  within  the  p","*^'_ 
view,  an   intereft  paffed  to  the  feoffee,  which  is  not  revocable  to  53. 
by  the  feme  ;  and  his  entry  after  the  coverture  makes  the  utmofl 

L  2  notoriety. 


b. 
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notoriety  the  tKing  is  capable  of,  to  difcover  in  whom  the  free- 
hold is  lodged,  and  his  entry  fhall  be  intended  for  his  benefit ; 
and  therefore  Ihall  have  a  retrofpe£l  to  the  livery  in  view  to  make 
it  a  perfc(fl  feoffment. 
Co.  Lit.  48.  The  livery  within  view  may  be  made  of  lands  in  another 
county  than  where  the  lands  lie,  becaufe  the  tranflation  of  the 
feud  was  often  made  at  the  court  baron,  in  the  prefence  of  pares 
ciiris;  and  thefe  courts  being  \io\Atxi  fub  dio^  the  pares  could  have 
a  dillincl:  view  of  every  part  of  the  manor;  and  therefore  were 
proper  to  atteft  this  fort  of  inveftiture  though  the  lands  were  in 
a  different  county,  for  notwithflanding  that,  they  might  have 
been  part  of  the  fame  manor  for  w  hich  the  court  was  holden. 


(B)   The  EiTcvfl  and    Operation   of  Livery  :    And 

herein, 

I.  Of  the  ElTeft  thereof  to  pafs  a  future  Intereft. 

Cro.  Eliz.     'TpHIS  ceremony  was   flrft  inftitutcd,    that  the  pores  of  the 
45  »•  •■■    county  might,  upon  any  difpute  relating  to  the  freehold,  de- 

Co.Tk!°^*  termine  in  whom  it  was  lodged,  and  thence  be  the  better  enabled 
217.  to  determine  in  whom  the  right  was.     Hence  therefore  it  is,  that  if 

5  Co.  94.-  b.  ^  xt^^xK  makes  a  feoffment,  or  leafe  for  life,  to  commence  infuturoy 
and  makes  livery  immedijtely,  the  livery  is  void,  and  only  an 
eftate  at  will  palfes  to  the  feoffee  ;  for  the  defign  of  the  inititu- 
tion  would  fail,  if  fuch  livery  were  effectual  to  pafs  the  freehold  ; 
for  it  would  be  no  evidence  or  notoriety  of  the  change  of  the 
freehold,  if,  after  the  livery  made,  the  freehold  flill  remained  in 
the  feoffor ;  the  ufe  of  the  inveftiture  would  rather  create  than 
prevent  the  uncertainty  of  the  freehold,  and  in  many  cafes  would 
put  men  to  fruitlefs  trouble  and  expence  in  purfuitof  their  right; 
for  by  that  means,  after  a  man  had  brought  his  praecipe  againft  a 
perfon,  whom  he  fuppofed  to  be  tenant  to  the  freehold,  and  had 
proceeded  in  it  a  confiderable  time,  the  writ  might  abate  by  the 
freehold's  veiling  in  another,  by  virtue  of  a  livery  made  before 
the  purchafc  of  the  writ.  Another  reafon  why  fuch  future  in- 
terefts  cannot  be  allowed  to  pafs  by  any  a£t  of  livery  was,  be- 
caufe no  man  would  be  fafe  in  his  purchafe,  if  the  operation  of 
livery  might  create  an  eftate,  to  commence  many  years  after  the 
livery  was  made  -,  and  though  they  have  allowed  a  future  intereft, 
to  commence  by  way  of  leafe,  yet  that  had  no  fuch  ill  effedt  in 
making  purchafes  uncertain,  becaufe  anciently  they  were  under 
the  power  of  the  freeholder,  who  by  recovery  might  deftroy 
them  ;  and  now,  unlefs  fuch  leafes  were  made  upon  good  confi- 
derations,  they  are  fraudulent  againft  a  purchafer  ;  and  it  is  not 
to  be  prefumed,  that  leafes  at  great  diftances  fhould  be  purchafed 
for  value. 
1  Co,  55.  Hence,  by  the  way,  we  may  account  why  a  freehold  in  rever- 
BMckisr's  fi^jjj  gy  remainder  cannot  be  granted  in  futuro,  though  there  no 
**  6  livery 
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livery  is  neceflary  to  pafs  it ;  as  where  A.  was  tenant  for  life,  re-  2  And.  19. 

mainder  to  B.  in  fee ;  A,  made  a  leafe  for  years  to  C,   and  af-  ^°°^' 'l^I- 

terwards  granted  the  land  to  D.  habeiuL  from  Mich,  next  enfuing,  ^^q*  .3  j* 

for  life  ;  this  grant  to  D.  was  adjudged  void,  though  C.  attorned  Hob.  170, 

to'ifZihcxMichaehnaj^  becaufe  fuch  future  grants  create  an  un-  '"'• 

certainty  of  the  freehold,  and  the  tenant  of  the  freehold  being  rou[  Rep. 

the  perfon  who  is  to  anfwer  the  llranger's  pracipe^  and  was  an-  161. 
fwerable  to  the  lord  for  the  fervices,  it  were  unreafonable  to 
permit  him,  by  any  atl  of  his  own,  to  prevent  or  delay  the  pro- 
fecution  of  their  right. 

But  where  a  man  makes  a  leafe  to  commence  from  Michaelmas ^  Hob.  ^14. 

and  after  Michaelmas  makes  a  livery  and  feifin,  this  is  fufficient  to  *-^°-  J*'^' 

pafs  the  freehold,  becaufe  in  this  cafe,  at  the  time  of  the  livery  ^p^j  y[^ 

made,  the  poflellion  and  freehold  were  actually  transferred  to  the  Tyler,  Cro. 

leflee,  and  did  not  remain  in  the  leflbr,  after  the  notoriety  made,  J"'  '^^'^' 
which  gives  notice  of  transferring  the  freehold.                            Smi:h  and  Bole! 

Yet  if  the  feoffor  had  made  a  letter  of  attorney  to  give  livery,  Cro.  jac. 
the  attorney  could  not  give  livery  after  Michaelmas ^  unlefs  an  563- 
exprefs  authority  were  therein  contained  for  it,  becaufe  the  na- 
tural import  of  fuch  authority  is  to  give  livery  immediately,  and 
the  authority  of  the  reprefentative  cannot  extend  beyond  the  de- 
legation. 

A.  by  indenture  demifed  to  B.  hahend.  a  die  datus  (which  was  ^^°'  /*"=' 
the  10th  of  June)  hidentune  pradici.  for  his  life,  with  a  letter  of  \l^'  ^^^' 
attorney  to  make  livery ;  the  attorney  made  livery  the  23d  of  Panchardin, 
Ji/ly  following,  and  the  livery  was  holden  to  be  void,  becaufe  the  Moor,  pi. 
eftate  for  life  being  by  the  indenture  to  commence  the   loth  of  En,.  873.* 
Jufie^  the  attorney  had  no  authority  to  change  the  commence- 
ment of  the  eftate  ;  and  therefore  not  having  purfued  his  autho- 
rity, by  not  giving  livery  to  let  the  freehold  commence,  accord- 
ing to  the  deed,  what  he  did  afterwards  was  without  any  autho- 
rity, and  confequently  void  ;  but  in  this  cafe,  if  the  deed  had  not 
been  delivered  till  after  the  day  of  the  date,  and  the  attorney  had 
given  livery  at  the  time  of  the  delivery  of  the  deed,  this  had  been  a 
good  livery,  becaufe  the   deed  of  feoffment  v/as  to  govern  the 
livery,  but  the  deed  itfelf  had  no  effect  till  the  delivery  -,  and 
therefore  the  attorney  making  the  livery  at  the  time  the  deed  of 
feoffment  began  to  operate,  which  was  to  govern  it,  he  feems 
thereby  to  have  executed  his  authority  well  enough. 

If  a  man  makes  a  feoffment  to  commence  after  his  own  death,  Cro.  Flir. 
or  makes  a  feoffment  in  this  manner,  being  upon  the  land,  I  do  34-«-  34-s- 
here,  rejervtng  an  ejtate  jor  my  own  ana  my  ivije  s  lives,  give  you     3     ^  ^qH, 
thefe  my  lands  to  you  and  your  heirs,  thefe  are  void  feoffments,  be-  Abr.  7. 
caufe  the  poffeffign  is  not  delivered  at  the  time  of  the  notoriety  ^^ija'^dand 
made  ;  and  therefore,  if  fuch  feoffments  were  allowed,  the  invef-  ^^,1,.  170. 
titure  would  be  fo  far  from  being  an  evidence,  to  difcover  in  Co.  Lit.4S. 
whom  the  freehold  is  lodged,  that  it  woidd  often  miflead  the  Moor,  6^7. 
juries  in  fuch  inquiries;  befides,  it  were  abfurd  to  fuffer  a  man 
to  referve  a  particular  eftate  to  himfelf,  and  thereby  in  the  fame 
contract  be  both  feoffor  and  feoffee. 

L  -x  If 


b.     a  Roll 
Abr.  6. 
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Lit.  §  60.         If  a  leafe  for  years  is  made  to  A.^  the  remainder  to  B.  for  life, 

Co"l^"  '°'  ^"^  livery  is  made,  the  freehold  is  wt-jl  conveyed  to  B.^  but  rliis 

a  Roll!    '    livery  cannot  be  made  to  B.  himfelf,  becaufe  the  polTeffion  can- 

Abr.  8.        not  be  delivered  to  him,  for  that  belongs  to  A.  during  the  term  ; 

the  iivcry  therefore  mult  be  made  to^.,  who  is  to  receive  the 

pofieflion,  and  fuch  livery  atSkually  vclts  the  freehold  in  B.^  be- 

caute  the  prefumption  is,  that  every  man  accepts  of  a  gift  which 

is  for  his  intereft  ;  and  A.  is  looked  upon  as  the  attorney  of  B.  to 

take  the  livery,  becaufe  he,  having  an  immediate  intereit  in  the 

land,  is  the  only  perfon  to  whom  tlic  pofllflion  can  be  delivered  ; 

for  B.  has  no  immediate  right  to  the  poff'effion,  and  therefore,  as 

he  cannot  receive  it  himfelf,  by  confequence,  he  cannot  depute 

another  to  take  it. 

C(».  Lit.  40.       But  this  livery  muft  be  made  to  A.  upon  the  land,  for  a  livery 

within  the  view  will  not  pafs  tlie  freehold  to  B.;  for  this  livery 

within  the  view,  being  anciently  made  in  court,  could  only  be 

made  by  the  immediate  homagers  of  the  court  from  the  one  to 

the  other ;  but  A.  in  this  cafe  being  no  homager  to  the  court, 

fince  he  was  only  leflee  for  years,  was  not  capable  of  fuch  livery 

within  view. 

Lit.  §  60.         i\nd  this  livery  to  A,  muft  be  made  to  him  before  he  actually 

Co.  Lit.  49.  enters  and  takes  poflefTion,  by  virtue  of  the  leafe,  becaufe  if  the 

Aioor,  14.     poffeflion  be  once  filled  by  che  leflee  for  years,  there  is  no  vacant 

Co.  Lit.        pofleflion  to  be  transferred  by  the  livery,  for  quod  Jemel  meum  ejl^ 

ni  '  ^'  c     ampl'ius  nu'um  effe  uon  poteft  -,  no  man  can  receive  that  from  another 

Plow.  156.         /.   1    .       ,        f    •      I-      -^   rr  n- 

a.  which  IS  already  in  his  polielhon. 

Co.  Lit.  49.       If  a  leafe  for  years  be  made  to  A.  and  5.,  the  remainder  to  C 
5^'''94'      in  fee,  and  livery  be  made  to  ^.  in  the  abfence  of  5.,  whether 
8^      ■      '  the  conveyance  be  by  deed  or  without,  the  livery  is  good  to  vefl 
the  remainder  in  Cv,  becaufe  by  the  bare  demife,  A.  and  B.  have 
an  intereft  in  the  land,  during  the  term,  without  any  further 
ceremony,  and  each  being  equally  entitled  to  the  whole  poflefhon, 
either  may  inveft  himfelf  in  the  whole  pofTeflion  by  entry,  or  re- 
ceive the  poflefTion  from  the  lefFor  by  tlie  folemnity  of  livery  j 
and,  therefore,  when  the  whole  pofielTion  is  delivered  by  the 
lefFor,  and  livery  made  to  A.  in  the  abfence  of  B.  in  the  name  of 
both,  this  livery  is  fufBcient  to  vefl  the  remainder  in  C,  becaufe 
A.  had  as  much  power  to  receive  the  poflelTjon  of  the  whole, 
as  if  the  leafe  for  years  had  been  made  to  him  only,  he  and  B.  be- 
ing jointenants  by  thedemife,  and  thereby  fcifed/ifr  my  ^  per  tout, 
Cc.  Lit.  Eut  if  a  leafe  for  life  had  been  made  to  C.  to  commence  im- 

*5^ '''  mediately,  and  C  had  appointed  A.  and  B.  his  attornies  to  take 

Paluj.  zi.  h^'cry  from  the  leflbr  ;  the  livery  made  to  one  of  them  alone  had 
been  ineffe(ftual  and  void,  becaufe  one  only,  without  the  other, 
had  no  authority  from  the  delegation  to  receive  the  polTeffion, 
and  confequently  what  is  done  by  a  reprefentative,  without  an 
authority  from  the  principal,  is  a  nullity,  and  void  ;  but  other- 
wife  it  is,  if  the  letter  of  attorney  had  been  jointly  and  fcverallvj 
to  receive  livery. 
Co.  Lit.  '  If  a  leafe  for  years  be  made  to  A..,  remainder  to  t!ie  right  heir^ 
*'7'  a*        Qf  2f.,  and  livery  and  feirm  be  made  to  A.^  yet  the  freehoid  does 

not 
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.  »t)t  pafs  from  the  leflbr  ;  and  therefore  the  livery  is  void,  becaufe 
there  was  no  perfon  in  being  at  the  time  of  the  livery  made,  in 
whom  the  freehold  could  veil,  for  nemo  ejl  hares  viventis;  and  the 
law  will  not  endure  fuch  future  operation  of  the  inveftiture,  be- 
caufe it  would  create  an  uncertainty  of  the  freehold,  which 
would  neceflarily  perplex  and  delay  all  profecutions  againft  the 
freehold. 

If  a  leafe  for  years  be  made  to  begin  at  Michaelmas,  remainder  Plow.  1 56. 
to  J.  S.  in  fee,  and  livery  be  made  before  Michaelmas^  the  livery  » .   C">* 
is  void  for  the  former  reafon;  but  a  leafe  for  years  may  be  made     '  ■*''^* 
to  commence  in  fiituro,  i)ecaufe  the  freeholder,  who  is  to  anfwer 
the  ftranger's  precipe,  is,  notwithftanding  fuch  future  intereft, 
certain  and  known,  and  therefore  not  within  the  reafon  of  the 
former  cafe. 

\i  A.  makes  a  kafe  iox  five  years  to  B.,  upon  condition,  that  Lit.  §35,0. 
if  ^.  pays  him  10/.  within  two  years,  that  then  he  fliall  have  a  ^o.  Lit. 
fee-fimple  in  the  lands,  and  makes  livery  and  feifin  to  B.;  this 
pafles  the  freehold  immediately,  and  B.  has  a  fee  conditional,  be- 
caufe if  the  freehold  were  not  to  veil  in  B.  till  the  condition  per- 
formed, it  would  be  difficult  to  determine  in  whom  the  freehold 
is,  for  fuch  conditions  may  be  inferted  in  deeds,  which  are  per-? 
fefted  privately  between  the  parties,  and  therefore  not  fo  proper 
to  govern  the  pofleflion  and  feifin  of  the  freehold,  as  the  folemn 
inveftiture  by  livery,  which  is  made  in  the  public  view  of  the 
whole  county ;  therefore,  as  this  folemnity  was  firft  appointed  to 
give  notice  of  the  transferring  the  freehold,  it  follows,  that  from 
the  reafon  of  the  inveftiture  the  freehold  muft  pafs  at  the  time  of 
the  folemnity  made,  or  not  at  all :  but  if  A.  had  made  a  leafe 

for  life,  upon  like  condition,  to  have  fee,  the  livery  made  thereon 
Ihould  not  carry  the  inheritance  till  after  the  condition  performed, 
becaufe  there  palled  a  certain  freehold,  at  all  events,  to  the  leflee, 
and  the  livery  gave  notice  in  whom  it  was  lodged,  fo  that  no 
man  can  pretend  ignorance  againft  whom  to  bring  his  pritdpe, 
which  would  be  the  mifchief  in  the  former  cafe,  if  the  freehold 
did  not  pafs  at  the  time  of  the  livery  made. 

2.  The  Effedl  of  Livery  when  the  Feoffor  is  out  of  PofTeirion, 

It  is  regularly  true,  that  the  feoffor  muft  be  actually  in  the  Co.  L^. 
pofrefTion  of  the  land  at  the  time  of  the  livery  made,  or  otherwife  4S-  b. 
the  livery  will  be  ineffeclual  and  void  ;  becaufe  the  defign  of  the  ^j^^^  ' 
livery  is  to  give  notice  of  the  change  made  of  the  pofTelfion,  and  7  H.  4. 
therefore  it  muft  be  a  vacant  poflefTion  that  is  delivered  ;  but  it  '9;  ''• 
were  abfurd,  that  a  man  fhould  be  permitted  to  transfer  to  an-  Cf"tiii*. 
other  what  he  has  not  in  himfelf ;  wherefore,  if  a  man  makes  1%%. 
a  leafe  for  years,  or  life,  of  his  land,  or  has  his  land  extended  by 
virtue  of  a  ftatute  merchant,  ^c,  and  makes  a  feoffment  and 
livery,  the  conuzee  or  leiTce  being  in  poiTeHion  of  the  land,  the 
livery  is  void  ;  becaufe  the  land  is  filled  by  the  lefl'ee  ;  and  confe- 
quently,  during  the  continuance  of  his  intereft,  the  feoffee  can- 
not deliver  a  vacant  pofleflion  ;  and  theiefoie  the  livery,  which  is 
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a  folemnity  xnftituted  to  give  notice  of  th.e  change  of  the  poficf-- 
fion,  mull  be  void. 

Thus,  if  there  be  lefTee  for  years  of  a  h.oufc  and  fevcr.il  clofea, 
and  the  lefTee  and  all  Ins  fcrvants  being  in  the  hcufe,  the  IciTor 
enter  into  one  of  the  clofes,  and  make  a  feoffment  of  it,  and 
give  livery,  this  is  a  void  feoffment ;  becaufe  the  pofTefTion  of  part 
of  the  thing  demifed  Is  poflcfhon  of  the  vhole,  for  the  impolhbi- 
lity  that  a  man  fhould  be  in  the  actual  poll'eflion  of  every  part  of 
the  land  at  the  fame  time ;  and  confcquently  the  leiror  cannot 
take  pofTefTion  of  the  clofe,  which  was  filled  by  his  lefl'ce  •,  and 
therefore  the  livery  mull  be  void,  becaufe  the  feoiTor  had  no 
vacant  pofTefTion  to  transfer  at  the  time  or  the  livery  made. 

So  it  is,  if  the  lefTee  for  years  himfeif  Irad  not  been  in  the 
houfe,  or  any  part  of  the  land,  yet  if  his  wife,  children,  or  fer- 
vants  had  been  on  any  part  of  the  land,  that  were  fufhcient  •,  but 
the  cattle  of  the  lefTee  grafing  upon  the  land,  without  either  wife 
or  fervant  on  the  land,  does  not  fill  the  pofTefTion  fo  as  to  prevent 
the  lefTor  from  entering,  and  making  a  good  livery  to  pafs  the 
freehold,  becaufe  the  cattle  cannot  be  faid  to  continue  upon  the 
land,  aniino  pojfidendi,  for  the  benefit  of  their  mailer,  as  a  feivant 
may,  and  in  duty  ought  to  do. 

But  if  a  man  makes  a  leafe  for  life  of  lands,  and  afterwards 
makes  a  feoffment  of  the  fame  lands,  and  makes  livery  and  feifin 
upon  the  land,  by  the  afTent  of  the  lefTee,  and  in  his  prefence, 
this  is  a  good  livery  to  pafs  the  inheritance  \  becaufe  the  lefTee's 
permitting  the  feoffor  to  come  upon  the  land,  and  make  livery,  is 
a  fuflicient  quitting  of  the  poffeflion  to  him,  either  by  way  of  fur- 
render,  or  to  create  a  tenancy  at  will  in  the  feoffor,  to  make  the 
feoffment  and  livery  more  eflcctual  and  valid. 

But  if  the  fervant  of  the  leffee  were  only  on  the  land,  the 
livery  made  by  the  feoffor,  though  with  the  fervant's  permiffion, 
Jiad  been  void  if  the  fervant  continued  in  poffeffion  at  the  time  of 
the  livery  made,  for  while  the  fervant  continued  in  poiTeffion,  it 
muft  be  only  for  the  ufe  and  benefit  of  him  that  placed  him 
there ;  and  confcquently  the  poffeffion  of  the  Tervant  muft  be 
looked  upon  as  the  poffeffion  of  the  mailer ;  and  therefore  the 
livery  mufl  be  void,  becaufe  it  could  not  deliver  a  poffeffion 
which  was  ftill  filled  by  the  mafter,  and  which  the  mailer  never 
confented  to  part  with  ;  and  the  permiffion  of  the  fervant  will 
not  admit  of  fuch  a  conftrudlion  as  was  made  in  the  precedent 
cafe,  becaufe  the  fervant  having  no  intereft,  but  in  right  of  his 
mafter,  could  neither  make  a  furrender,  nor  a  tenancy  at  will  to 
the  feoffor. 

But  it  has  been  holden,  where  a  man  made  a  leafe  for  years  of 
a  houfe,  and  afterwards  made  a  feoffment  of  it,  with  a  letter  of 
attorney  to  make  livery,  and  the  attorney  came  to  the  houfe  to 
make  livery  ia  the  abfence  of  the  leffee,  and  found  nobody  in 
the  houfe  but  the  fervant  of  the  leff^'e,  wlio  quitted  tlic  poffefliou 
of  the  houfe  at  the  defire  of  the  attorney,  and  then,tiie  iittorney 
made  livery,  which  the  mafter  approved  of  at  his  return,  faving 
his  term  >  that  this  was  a  good  livery,  becaufe  here  the  fervant 
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squally  quitted  the  houfe,  and  thereby  the  attorney  had  a  vacant 
pofTeiTion  to  deliver  to  tlie  feoffee  :  fo,  if  the  attorney  had  found 
the  leffee  himfelf  upon  the  land,  and  had  entered  and  oufted 
him,  and  then  made  livery,  that  had  been  good  to  pafs  the  free- 
hold ;  for  though  the  oufter  had  been  a  tortious  a£t,  yet  the  pof- 
felTion  became  thereby  vacant,  and,  confequently,  by  the  livery, 
might  be  delivered  to  the  feofiee. 

If  there  be  A.  leflee  for  years  of  fix  acres,  and  he  make  a  leafe  2  Co.  32.  a, 
for  years  of  three  acres  to  J,  5.,  and  he  in  reverfion  enter  upon  ^  ^°^'' 
J.  5.,  and  make  a  feoffment  v/ith  livery,  this  fhall  pafs  the  three  Dyer''i8.  b, 
acres  ;  becaufe,  by  the  demifs  of  A.  for  years,  the  pofleffion  be- 
came feparate  and  dividid,  which  was  united  and  one  under  the 
leafe  to  A,  himfelf;  and  therefore  ^.'s  continuing  in  poffefhon  of 
his  own  three  acres  could  never  be  a  pofreffion  of  the  other  three, 
which  he  had  no  right  to  during  the  demife  to  J.  S. :  but  if  A. 
had  only  made  a  leaie  at  will  to  J.  S.  of  thofe  three  acres,  the 
entry  and  livery  of  the  reverfioncr  had  not  palfed  them,  becaufe 
A.  is  ftill  fuppofed  to  be  in  poflcffion  of  thofe  three  acres,  fmce 
he  may  enter  into  them  when  he  pleafes,  by  the  determination  of 
his  own  will;  for  as  no  man  can  be  adluall^  upon  every  parcel  of 
the  land,  the  poflcfhon  of  one  acre  is  very  reafonably  conflrued 
to  be  the  pofleffion  of  the  whole. 

So  it  is  in  cafe  of  a  tenant  at  fufferance  •,  as  if  tenant  in  tail  2  Roll, 
makes  a  feoffment  in  fee  to  the  ufe  of  himfelf  in  fee,  and  after-  ^^^'  S« 
wards  makes  a  leafe  for  years,  and  dies,  by  which  the  ilfue  is  re-  Rep!a'6o. 
mitted  before  entry,  and,  confequently,  the  eftate  of  the  leffee  for  Bridgeman 
years   is  determined  and  changed  into  a  tenancy  at  fufferance,  ^"^  charie- 
becaufe  the  fee  fimple,  out  of  which  it  was  derived,  is  vanifhed  pi.  ii^i,  * 
by  the  remitter  •,  and  the  iffue  enters  into  part  of  the  land  de- 
fcended,  and  makes  a  feoffment  of  the  whole,  and  gives  livery  of 
that  part  into  which  he  entered,  in  the  name  of  the  whole,  this 
Ihall  pafs  all  the  lands  to  which  the  iffue  was  remitted,  though  the 
tenant  at  fufferance  was  in  poffeffion  of  part ;  becaufe  that  poffef- 
fion  may  be   reafonably  fuppofed  to  be   in  me,    which  I   may 
actually  place  m.yfelf  in  at  my  pleafure ;  and  therefore  the  livery 
in  that  paxt,  in  which  the  iffue  had  actually  entered  in  the  nanxe 
of  the  whole,  fhall  pafs  all  the  lands. 

A.  feifed  of  land  in  fee,  holden  of  the  queen  in  focage,  died,  2  Roll, 
and  it  was  found  by  office,  that  he  died  without  heir,  by  which  ^-^^^  5' 5* 
the  lands  were  feifed  as  the  efcheat  of  the  queen,  and  B.  the  heir  Bfo^n.  * 
of  A.  traverfed  the  office,    upon  which  ifllie   was  joined  ;    and 
pending  the  iflue,  B.  made  a  deed  of  feoffment,  with  a  letter  of 
attorney  ;  and  afterwards  the  ilTue  being  for  B.f  judgment  was 
given  que  les  mains  le  R^  foient  amove,  and  then  the  attorney  made 
livery,  after  which  the  amovcas  manus  was  executed  ;  this  was 
holden  a  good  feoffment  and  livery  ;  becaufe,  by  the  judgment 
againft  the  queen,  her  pofieifion  was  defeated,  and  B.   was  re- 
ilored   to  his  right  of  pofleffion,  which  he   might  have   placed 
himfelf  in    at  his   pleafure ;    and  therefore   might   transfer  that 
to  another  which  he  ipight  a^ualjy  inveft  himfelf  in  at  plea- 
fure. 

Thus, 
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»  Roll.  Thus,  if  land  defcends  to  J.  S.,  u-ho  enters  but  Into  part  of  it, 

^^'•5'  and  makes  a  feoffment  of  the  whole,  and  livery  in  that  part  in 
which  he  entered  in  the  name  of  the  whole,  all  the  land  (hall 
pafs  V  for  befides  that,  in  this  cafe,  an  entry  into  part  may  be 
conltrued  an  entry  into  the  whole,  the  feoffor  having  a  power  to 
reduce  the  whole  into  his  adlual  pofTelTion  at  his  will,  the  very 
att  of  feoffment,  with  the  livery,  in  all  thcfe  cafes  may  reafon- 
ably  be  taken  to  be  a  determination  of  his  will  to  take  the  pofTef- 
iion,  fmce  the  livery  and  feoffment  would  be  invalid,  unlefs  he 
were  in  poireffion. 
5  Roil.  If  hufband  and  wife  be  feiled  of  land  In  fee,  and  the  hufband 

p ''^-  5-         make  a  feoffment  of  the  whole,  the  wife  being  upon  the  land, 
4  lij,  yet  the  livery  fliall  pafs  the  land,  becaufe  the  hufband  had  the 

whole  pofTeffion,  either  in  his  own  right,  or  in  right  of  his  wife, 
and  therefore  could  deliver  it  over  by  the  invefliture,  though  the 
wife  fliould  difagree  to  it. 
2  Roll.  If  the  queen  be  lefl'ee  for  year?,  and  he  In  reverfion  enter  upon 

^^'A'  the  land,  and  make  a  feoffment  in  fee,  this  is  void;  becaufe  the 
2  Co.  53.  law  preferves  the  poffeflion  for  the  queen,  who,  by  conftantly  at- 
tending the  bufmefs  of  the  publick,  is  prefumed  not  to  have 
leifure  to  take  care  of  her  private  concerns ;  but  if  the  queen  had 
made  a  leafe  for  years  to  J.  S.,  and  he  in  reverfion  had  entered 
and  oufled  him,  and  made  a  feoffment,  that  had  been  good ;  be- 
caufe the  queen  had  no  right  to  the  poffefFion  during  the  leafe  to 
y.  S.y  and  the  reverfioner  having  gained  the  pofTeffion  by  his  ouft- 
ing  y.  S.  might,  confequently,  deliver  it  by  the  invefliture. 
2  R(^.  If  a  man  makes  a  leafe  for  life  to  y^.,  and  after  makes  a  feoff- 

Abr.  495.     ment  and  livery  to  ^.  of  the  land  in  leafe,  this  is  a  good  livery 
Moor,  6^6.    '^^^  feoffment;  for  though  the  land  was  in  leafe  to  J^.,  yet  his 
acceptance  of  the  feoffment  and  livery  amounts  to  a  furrender,  ut 
res  magis  valeaty  and,  confequently,  tlae  feoffor  has  thereby  pof- 
feffion  to  transfer  by  the  livery  to  the  feoffee. 
Co.  Lit.  If  a  man  be  feifed  of  tM  o  acres,  and  make  a  leafe  for  years  of 

*9"  *•  one  of  them,    and  after  make  a   feoffment  of  both  acres,  and 

Abr.  5*6.       livery  of  the  acre  in  his  own  pofTeffion,  in  the  name  of  both  ;  the 
Flow.  J 62.    livery  is  void  and  ineffe6tual  to  pafs  the  acre  in  leafe,  becaufe 
that  being  full  of  tlie  leffec,  the  feoffor  had  not  the  pofTeffion  to 
transfer  by  the  livery  ;  yet  fucb  feoffment  is  a  good  grant  of  the  re^ 
verfton  of  the  leafehold  acre.,  if  the  termor  attorns  ;  becaufe  every 
man's  adl  is  conllrued  moft  llrongly  againft  himfelf  •,  and  there- 
fore the  feoffor  ihali  not  be  admitted  to  claim  any  thing  in  either 
of  the  acres,  fmce  the  poflefTion  of  the  one  was  a6tually  transfer- 
red by  the  livery,  and  the  reverfion  of  the  other  in  leafe  by  the 
^^tA  of  feoffment,  which,  with  the  attornment  of  the  tenant, 
amounts  to  a  grant. 
^Roii.  Abr.       But  if  there  be  a  ieafe,for  years  to  A.^  remainder  to  B.  for 
R  \\\h       ^^^'^»  ^"^^  ^"  '^^^  reverfioner  in  fee  make  a  feoffment  in  fee,  with 
4S2."  Eedes   Hvcrv  to  A.^  this  is  void  as  a  feoffment,  becaufe  C.  had  no  pof- 
and  Knotf-    feffion  to  transfer  by  the  livery,  that  being  already  in  A.^  and  the 
freehold  in  B.^  by  the  form.er  leafe  ;  and  tlie  acceptance  of  the 
livery  by  A.  was  neither  a  furrender,  nor  an  attornrrient ;  as  in 
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the  former  cafe  it  would  not  amount  to  a  furrender,  becaufe  of 
t!ie  iiuermediHte  freehold  which  was  in  B.y  nor  did  the  feoffment 
amount  to  a  grant  and  attornment ;  for  though,  according  to  the 
Jormer  cafe,  every  man's  conveyance  is  conllrued  moft  flrongly 
ag.iin(t  the  grantor ;  yet  in  this  cafe  the  grant  is  inefFe£lual,  for 
want  of  attornment;  for y^.'s  acceptance  is  no  attornment,  be- 
caufe he  (hall  not  bring  B.  within  his  fealty,  by  an  a£l  which 
was  not  in  its  original  intention  defigned  to  be  prejudicial  and  in- 
jurious to  B.f  by  difplacing  his  remainder. 

If  a  man  be  feifed  of  two  acres,  and,  being  diifeifed  of  one,  2  Roll, 
make  a  feoffment  of  both,  and  livery  in  the  acre  in  pofleflion,  in  ^^^'^\ 
the  name  of  both,  yet  the  acre  of  which  he  was  difleifed  does     *   *     * 
not  pafs,    becaufe  he  could  not  deliver  that  poffefRon  to   the 
feoffee,  which  the  diffeifor  had.     So  it  is,  if  the  diffeifor  had 
made  a  leafe  at  will,  and  then  the  diffeifee  had  made  a  feoffment 
of  the  acre  in  his  poffeffion,  in  the  name  of  both,  this  had  not 
paffed  both  the  acres,  becaufe  the  poffeffion  of  one  acre  was  ftill 
out  of  him,  and  the  feoffment  could  not  be  any  determination  of 
the  will  of  the  diffeifor. 

But  if  a  man  be  feifed  of  two  acres,  and  make  a  leafe  at  will  Dyer,  tJ, 
of  one,  and  after  enfeoff  J.  S.  of  both  acres,  this  fhall  pafs  both ;  \^°^^' 
becaufe  the  very  feoffment  and  livery  is  a  determination  of  the 
cffate  at  will,  and,  confequently,  the  feoffor  has  thereby  refumed 
the  poffeffion,  in  order  to  convey  it  by  livery  :  otherwife,  of  a 
leafe  for  years,  becaufe  the  poffeffion  is  in  the  termor  during  th^ 
leafe. 

If  yf.  be  leffee  for  life  of  Black- Acrey  and  being  likewife  feifed  2  RoU. 
In  fee  of  White-Acre  make  a  feoffment  of  both,  and  give  livery  in  ^^^-  ^• 
White- Acre y  in  the  name  of  both,  this  is  a  good  feoffment  of  ^^  J,/* 
both  acres,  becaufe,^.  had  the  freehold  and  poffeffion  of  both 
acres,  and  therefore  might  well  deliver  them  over  by  the  invefti- 
ture :  otherwife,  if  A.  had  been  only  poffeffed  of  Black-Acre  for 
years,  for  then  it  Ihould  not  pafs  by  the  feoffment,  becaufe  the 
charter  of  feoffment  paffes  the  intereft  in  the  term  before  the 
livery  made,  and  a  lefs  eftate  by  right  fhall  be  fuppofed  to  pafs, 
rather,  than  a  greater  by  wrong  :  but  in  the  firft  cafe,  where  A. 
had  the  freehold  in  both  acres,  nothing  paffes  till  the  livery  was 
made  ;  and  therefore  the  livery  muft  operate  to  pafs  the  fee  in 
both  acres,  fecutidum  formcim  charts^  elfe  it  can  pafs  nothing. 

But  if  A.  had  been  poffeffed  of  Black-Acre  for  years  in  auter  2  RoU. 
drcity  as  guardian  to  an  infant,  and  had  made  a  feoffment  of  both  '^'"^*  ^' 
acres,  and  given  livery  in  White-Acre^  in  the  name  of  both,  that 
had  paffed  both  acres  to  the  feoffee  ;  becaufe  the  term  being 
vefled  in  the  infant,  the  guardian  could  lawfully  transfer  it  as  if 
he  had  been  in  poffeffion  of  it  in  his  own  right,  and  therefore  the 
livery  muft  operate  to  oujl  the  infant  of  the  term^  and  dijjiife  him  in 
reverftoHf  elfe  it  will  have  no  ^ffe(St  at  all, 


3.  In 
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3.  In  what  Cafes  feveral  Parcels  will  pafs  by  one  Livery,  or  where 
feveral  Parties  may  take  by  Livery  to  one. 

It  feems,  that  anciently  the  feoffment  and  giving  livery  was 
performed  before  the  pares  of  the  manor  where  the  lands  lay  ; 
but  this  being  found  too  much  to  ftreighten  the  transferring  the 
pofieffion,    it  was   found    neceflary  to  admit    the   teftimony  of 
ftrangers  \  and  this  came  afterwards  to  be  ellabliihed  for  the 
conveniency  of  it ;  and  becaufe  all  men  of  the  county  aiTembled 
at  the  county-court,  in  order  to  determine  dlfputes  relating  to 
the  whole  county,  as  the  tenants  of  the  manor  did  at  their  court 
baron  ;  and  becaufe  there  lay  an  appeal  from  the  court  baron  to 
the  county  court,  fo  that  the  pares  of  the  county  were  thereby 
ultimately  to  determine  of  all  things  relating  to  the  particular 
manors,  it  feemed  the  more  reafonable  to  admit  the  pares  ccviitatus 
to  attefl:  the  inveftiture,  through  any  particular  manor,  and  in- 
Co.  Lit.        differently  through  the  M'hole  county  j  and  hence  it  came  to  be 
^53«  »•         admitted,  and  fo  the  law  continues,  that  if  a  man  feifed  of  lands 
Abr.  II.       ^"^  feveral  villages  in  one  county,  makes  a  feoffment  of  the  whole, 
and  gives  feifin  of  parcel  of  the  lands  in  one  town,  in  the  name 
of  all  the  lands  in  that  town  and  in  the  other  towns,  that  all  the 
lands  of  the  feoffor  lying  in  that  county  Ihall  pafs,  as  well  as  if 
there  had  been  livery  given  in  each  town. 
Perk.  427.        But  if  a  man  having  lands  in  two  counties  makes  a  feoffment 
2  Roll.         Qf  both,  and  gives  livery  of  the  land  in  one  county,  in  the  name 
'^* "'       of  all,  the  land  in  the  other  county  (hall  not  pafs,  becaufe  there 
was  no  relation  or  dependance  between  one  county  and  another, 
as  there  was  between  the  feveral  manors  and  county  court ;  for 
one  county  having  no   power  or  jurifdiftion  over  another,  the 
pares  of  one  were  reafonably  prefumed  to  be  ignorant  of  what 
was  tranfa6led  in  the  other  \  and  therefore  the  inveiliture,  which 
paffed  the  land  in  one  county,  was  ineffedlual  to  carry  the  lands 
in  the  other,  becaufe  that  inveiliture  could  be  only  a  notoriety  to 
the  pares  of  the  county  where  it  was  made  •,  and  confequently, 
there   having  been  no  notice  given   to  the  pares  of   the   other 
county,  by  any  folemnity  '  f  the  transferring  of  the  poffeffion,  the 
poffeffion  mult  refide  where  it  was  pkiced  by  the  laft  inveftiture. 
Perk.  But  if  a  manor  extend  into  two  counties,  and  tlie  feoffment  be 

S  -*9*  made  of  the  whole  manor,  and  livery  only  in  the  part  lying  in 

one  county,  in  the  name  of  the   whole  manor,  yet  the  whole 
manor  Ihall  pafs,  becaufe  the  Invefliture  is  a  notoriety  equally  to 
all  the  pares  of  that  manor  of  the  tranfmutation  of  the  poffeffion  ; 
'  and   though  they   live  in  different  counties,   yet   they   refide  in 

eodeyn  territorio  ab  ecdtin  feiulum  habentes ;   and   therefore   are  pre- 
fumed to  be  conuzant  of  every  thing  done  within  the  territory  or 
manor  to  which  they  belong. 
Pert.  But  if  the  manor  of  Dale  extend  into  the  counties  of  D.  and 

S'-"-^'  5.,  and  a  feoffment  be  made  of  the  manor  oi  Dale  in  Z).,  and 

livery  and  feifm  in  2>,,  nothing  paffes  by  this  livery  but  tliat  part 
of  the  manor  which  lies  in  D.,  becaufe  the  feoffment  being  con^ 

fined 


cale. 
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firted  to  the  manor  of  Dale  in  D.,  nothing  can  pafs  that  does  not 
lie  in  the  county  of  D. 

If  a  feoffment  be  made  to  A,  and  B.  by  deed,  and  livery  be  Co.  Ut. 
made  to  A.^  in  the  abfence  of  B.,  in  the  name  of  both,  the  Uvery  ^'■^  559' 
is  good  to  pafs  the  eftate  to  both ;  but  if  the  feoffment  had  been  ^o  -"  '  ^°^' 
made  without  deed,  and  the  Uvery  given  to  one,  in  the  name  of  5  Co.  95. 
both,  it  fhould  operate  to  him  only,  becaufe  the  parties  are  united  ^^°"* 
iti  a  deedy  they  all  take  as  one  ;  therefore  livery  to  one,  in  the  ^  Leon.'  23. 
name  of  the  reft,  is  an  atlual  delivery  to  them  all,  but  ivithout  Mutton's 
deed  they  are  mt  fo  united ;  and  therefore  the  delivery  to  one,  in 
the  name  of  feveral,  is  no  a£lual  delivery  to  the  reft,  but  the 
whole  eftate  muft  refide  in  him  to  whom  it  is  delivered,  and  a 
fubfequent  afTent  cannot  take  it  out  of  him,  fuch  afTent  being  not 
fo  folemn  as  the  feoffment;  befides,  in  the  cafe  of  the  feoffment 
by  deed,  A.  may  be  looked  upon  as  the  attorney  of  B.  to  receive 
livery ;  and  therefore  the  eftate  fliall  immediately  veft  in  B,y  be- 
caufe every  man  is  prefumed  to  affent  to  a  grant  for  his  advan- 
tage ;  but  the  feoffment  without  deed  will  admit  of  no  fuch  cou- 
ftruclion,  becam'e  no  man  can  receive  livery  as  attorney  to  an- 
other, without  an  appointment  by  deed. 

(C)  Of  the  Charter  of  FeofTmcnt :  xA.nd  herein,  what 
Things  are  neceiTary  to  the  making  of  a  perfect 
Charter,  and  how  far  the  Charter  governs  the 
Livery  which  is  rehitive  to  it. 


HE  things,  which  are  effentially  neceffary  to  the  making  a  2  Roll, 
perfect  charter,  are  but  fealing  and  delivery  ;  for  if  a  man  ^^"^ 


Co.  Lit.  7. 


T 

gives  land  to  another  and  his  heirs,  and  feals  and  delivers  the 
deed,  and  gives  livery,  it  is  a  good  charter,  and  the  inheritance 
(hall  pafs  as  well  as  if  it  had  all  the  formalparts  which  are  gene- 
rally ufed  in  deeds  of  conveyance. 

But  fince  by  the  ftatute  of  frauds  and  perjuries,  the  charter  of 
feoffment  is  made  equally  necelfary  with  the  livery  and  feifm,  to 
pafs  the  freehold  or  inheritance,  it  being  thereby  [n]  enacled,  {a)  By  ig 
'*  That  all  leafes,  eftates,  interefts  of  freehold  in  any  lands,  '-■'"^'  ^'  *^*  3- 
**  tenements,  or  hereditaments,  m.ade  or  created  by  livery  and 
*'  feifin  only,  and  not  put  in  writing  and  figned  by  the  parties  fo 
"  making  or  creating  the  fame,  or  their  agents  thereunto  lavv- 
**  fully  authorized  by  writing,  fhall  have  the  force  and  effect  of 
**  leafes  or  eftates  at  will  only,  and  fhall  not  either  in  law  or 
"  equity  be  deemed  or  taken  to  have  any  other  or  greater  force 
*'"or  effect;"  for  this  reafon  it  may  be  neceflary  to  confidcr  the 
formal  parts  of  the  charter  which  are  generally  ufed  in  this  fort 
of  conveyance  at  this  day. 

Thefe  are,  i.  The  prcmifes.  2.  The  hnkendum.  3,  The  (^;  Hu' for 
tenendum.  4.  The  [h)  reddendum.  5.  The  claufe  of  ic)  war-  ^'^'".j""' ^'^' 
ranty.  6.  The  (J)  cujus  ret  tejiimonium,  comprehending  the  (f)  y:d't\t. 
fealing,     7.  The  date.     And  lajily,  the  his  tejiihus.  lVa,,a,ty. 

pe;e|  that  It"  the  <i:ed  be  fsal^d,  though  it  wants  the  wcrds  i«  ft/j-s  Ti\  "Jilmor.ium  fgl  Lr.  !r...u:n-ii^prjt.i. 
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jet  it  is  good  enough  ;  for  tlie  fea!  appearing,  it  muft  bt  prefumed  to  be  fct  thire  by  the  partirj  t> 
the  Qced.     2  Co.  5.     Leon.  i^.     Owen,  23.     Bendl.  t. 

Co.  Lit.  I .  Of  the  premifes  of  the  iked  ;  and  their  ofEce  is  to  name  the 

^'  ^'  grantor  and  grantee,  and  the  thing  to  be  granted  or  conveyed  J 

^Hob!  275.     ^^  ^^^^^  *^^'°  things  are  obfcrvable  as  regularly  true  j   i.  That  no 
313.  2  Roll,  perfon,  not  named  in  the  premifes  of  the  deed,  can  take  aiiy 
Abr.  65.       thing  by  the  deed,  though  he  be  afterwards  named  in  the  habeh- 
564.   Cro.    dii^i  becaufe  it  is  the  premifes  of  the  deed  that  makes  the  gift; 
Elir.  58.       and  therefore  when  the  lands  are  given  to  one  in  the  premifes, 
the  hahevduin  cannot  give  any  ftiare  of  them  to  another,  becaufe 
that  would  be  to  retracl  the  gift  already  made,  and  confequently 
to  make  a  deed  contrary  and  repugnant  in  itfelf ;  thus,  for  in- 
13 Co. 53.     ftance,  if  a  charter  of  feoffment  be  made  between^,  of  the  one 
poph.  iz6.    part^  a,i(i  2.  and  C.  of  the  other  part,  and  A.  gives  lands  to  B., 
hahendum  to  B,  and  C.  and  their  heirs ;  C  takes  nothing  by  the 
habendum^  becaufe  all   the  lands  were  given  to  B.,   and  confe- 
quently C.  cannot  hold  thofe  lands  which  are  given  before  to  an- 
other ;  but  in  this  cafe,  if  the  habendum  had  been  to  B.  and  C 
and  their  heirs,  to  the  tifc  of  B.  and  C,  this  had  been  a  good 
limitation  of  a  ufe,  and  confequently  the  (latute  would  carry  the 
pofleflion  to  the  ufe,  and  B.  and  C.  thereby  become  jointenants. 

So,  if  a   deed  of  feoffment  be   made,    without  naming  any 

feoffee  in  the  premifes,  habendum  to  B.  and  his  heirs,  it  feems 

doubtful  whether  B.  fhall  take  any  thing  by  this  gift,  for  though 

there  be  not  that  repugnancy  in  this  cafe  as  in  the  former,  the 

lands  being  given  to  nobody  in  the  premifes  of  the  deed,  and 

confequently  the  habendum  cannot  be  faid  to  be  contrary  to  the 

premifes,  but  rather  explanatory  in  defcribing  who  fliall  hold  the 

lands  which  were  given  in  the  premifes ;  and  for  this  reafon,  it 

Llt.7°a.°'    feems,  that  my  Lord  Coke  (a)  holds,  that  the  gift  to  B.  is  good  j 

(A)  Cro.       but  by  the  opinion  of  {b)  others  the  gift  is  void,  becaufe  the 

'^R"u°Ab     ^^^'^'-dum  can  only  limit  the  duration  of  the  eftate,  but  no  man 

66,  V*     '  ^^"  ^y  virtue  thereof  hold  lands  which  were  not  given  to  him. 

a  Roll.  If  lands  be  given  to  a  hulband,  habendum  to  him  and  his  wife, 

Abr.  67.       and  to  the  heirs  of  their  two  bodies,  the  wife  takes   nothing, 

becaufe  (lie  was  not  mentioned  in  the  premifes  ;  and  therefore 

(hall  take  nothing  of  that  which  was  before  given  entirely  to  her 

hufband. 

Co. Lit. 21.       But  there  are  thefe  four  exceptions  from  this  rule;   i.  That  if 

Plow.  158.    i^nds  be  given  in  frankmarriage,  the  woman  that  is  the  caufc  oi 

454.  the  gift  may  take  by  the  habendum^  though  flie  be  not  named  in 

Poph.  126.    the  premifes ;  as  if  lands  be  given  to  J.  S.,  habendum  in  liberum 

Ab^°6'         maritagium  una  cum  the  woman  who  is  daughter  of  the  donor  ♦, 

this  is  a  good  eftate  in  frankmarriage  to  them  both  ;  becaufe  the 

gift  being  totally  on  her  account,  it  is  neceffiiry  to  the  creation  of 

the  eftate  in  the  hufband  that  the  wife  Ihould  take. 

Poph.  125,        2.  In  grants  by  copy  of  court-roll,  as  if  a  copyholder  furren- 

126.  ^  ders  to  his  lord,  without  limiting  any  ufe,   and  then  the  lord 

ca'fr.    Cro.    grin ts  it  in  this  manner;   J.  S.  cepit  de  dsfnino,  habendum  to  the 

Jac.*434.  *    f^i'^  J'S'  an^i  his  wife,  and  the  heirs  of  their  bodies  begotten, 

a  RoiL        (jijj  ig  a  gQo^j  ertate-taii  in  the  wife  j  for  thefe  cuftomary  grants, 


tKat  are  made  in  purfuance  of  a  former  furrender,  are  coniliued  Cro.  Eijz. 
according  to  the  intention  of  tlie  parties,  as  wills  are  ;  befides  3^3- 
that,   the  culiom  of  the  manor  is  the  rule  for  the  expofition  HopkinsT 
of  fuch  fort  of  grants,  and  in  many  manors  fuch  fort  of  form  is 
ufual. 

3.  That  a  man  not  named  in  the  premifes  may  take  an  eftate  ^  Roll. 

in  remainder  by  limitation  in  the  habeudutn.  ^^^  ,,,^    q^^  l^^  V^ 

4.  In  wills;  for  if  a  man  devifes  lands  to  J.  5.,  habendum  to  Plow.  ijS. 
him  and  his  wife,  this  is  a  good  devife  to  the  wife  ;  becaufe,  in  4i4- 
conftrudlion  of  wills,  the  intention  of  the  dcvifor  is  chiefly  re-  ^^1-!  6S. 
garded ;  and  wherever  that  difcovers  itfelf  it  fhall  take  place, 
though  it  be  not  exprefleti  in  thofe  legal  forms  that  are  required 

in  conveyances  executed  in  a  man's  life-time. 

2.  Of  the  habendum;  and  the  office  of  this  is  to  limit  the  cer-  2  Roll, 
tainty  and  extent  of  the  eftate  to  the  feoffee  or  grantee,  for  the  ^*br.  6j. 
habendum  need  not  repeat  the  thing  granted  ;  it  is  fufficient  if  it  ^  co.  It!  * 
be  named  in  the  premifes,  becaufe  it  is  the  premifes  that  make 
the  gift,  and  the  word  habendum  does  of  its  own  nature  refer  to 
things  mentioned  in  the  premifes. 

Of  the  habendum  there  are  thefe  things  obfervable  ;  i.  Tliat  2  Roll, 
the  habendum  cannot  pafs  any  thing  that  is  not  exprefsly  men-  ^^^'  ^5' 
tioned  or  contained  by  implication  in  the  premifes  of  the  deed  ; 
becaufe  the  premifes  being  part  of  the  deed  by  which  the  thing  is 
granted,  and  confequently  that  makes  the  gift ;  it  follows  that 
the  habendum^  which  only  limits  the  certainty  and  extent  of  the 
eftate  in  the  thing  given,  cannot  increafe  or  multiply  the  gift, 
becaufe  it  were  abfurd  to  fay,  that  the  grantee  fhould  hold  a  thing 
which  was  never  given  to  him. 

Hence  it  is,  that  if  a  man  grants  a  m.anor,  habendum  together  2  Ron. 
with  another  manor,  or  with  the  advowfon  of  another  manor,  ^'''-  ^5' 
only  the  manor  granted  in  the  premifes  fhall  pafs. 

But  if  a  private  perfon  grants  a  manor  habendum  una  cum  advo-  2  Roll. 
cationey  which  belongs  to  the  manor,  tliis  is  a  good  conveyance  of  ^^-  ^5- 
the  advowfon,  becaufe  it  was  impliedly  given  by  the  gift  of  the 
manor  itfelf. 

2.  How  far  the  habendum  may  alter  or  abridge  the  gift  In  the  2C0.  2v 
premifes.  And  here  it  is  regularly  true,  that  the  habendum^  that  ^^^^'^^'^^ 
is  repugnant  and  contrary  to  the  premifes,  is  void,  and  fliall  be 
rejected ;  becaufe  the  rule  in  the  interpretation  of  all  deeds  is, 
that  all  grants  ihall  be  taken  moft  ftrongly  againft  the  grantor  ; 
and  therefore  he  fhall  not  be  allowed,  by  any  fubfequent  part  of 
the  deed,  to  contradict  or  retract  that  gift  which  he  made  in  the 
premifes  ',  as  if  a  man  gives  lands  to  J.  S.  and  his  heirs,  haben- 
dum to  him  for  life,  this  is  a  void  habendum^  becaufe  repugnant  to 
the  premifes. 

But  for  the  better  explication  of  this  rule  it  will  be  neceflary  Hob.fQ. 
further  to  confider  it  under  thefe  exceptions ;   i.  That  if  no  ex-  ^g.^'^' 
prefs  eftate  be  given  in  the  premifes,  as  if  a  rent  be  granted  ge-  ^  t;o,  24.  a. 
nerally  in  the  premifes  to  J.  S.,  this  creates  an  eftate  for  life  in  ss-   2*^°"- 
jf.S.f  by  implication  of  law  j  that  is,  the  parties  having  omitted  Abr.65,66. 

to 
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to  determine  how  long  J.  S.  fiiall  enjoy  the  rent,  the  law  con- 
ftrues  the  grant  moft  ftrongly  againft  the  perlbn  that  makes  it, 
and  therefore  gives  y.  S.  an  eftatc  in  the  rent  for  his  own  hfe  : 
but  if  the  grantor  haci  by  the  habendum  Umited  the  rent  to  J.  S. 
for  years,  or  at  will,  this  hnbendiwt  had  been  good  ;  for  the*  law 
creates  an  eftate  for  life  in  J.  S.  only  becaule  there  was  no  ex- 
prefs  eftate  given  by  the  grantor ;  but  when  upon  the  face  of  the 
deed  it  evidently  appears,  that  the  rent  was  given  hut  for  a  deter- 
niinate  number  of  years,  or  only  at  the  will  of  the  grantor,  there 
the  law  will  never  create  an  eftate  againft  the  exprels  provifion  of 
the  parties,  or  permit  7-  S-  to  enjoy  the  rent  beyond  the  period 
of  time  pofitively  limited  in  the  deed. 

So,  the  habendum  may  fruftrate  and  control  the  eftate  by  im- 
plication in  the  premifes,  though  the  eftate  limited  by  the  haben- 
dum be  void  itfelf ;  thus  if  a  deed  of  feoffment  be  made,  and  the 
lands  given  generally  in  the  premifes,  habendum  to  the  feoffee, 
and  his  heirs,  after  the  death  of  the  feoffor,  the  implied  eftate 
for  life  fliall  not  pafs  by  the  premifes,  becaufe  it  is  evidently  the 
intention  of  the  deed  that  no  eftate  ihall  pafs  till  after  the  death 
of  the  feoffor ;  and  the  limitation  in  the  habendum  is  void  ;  be- 
caufe the  livery  cannot  pafs  the  freehold  infuturo,  for  that  would 
create  an  uncertainty  of  the  freehold,  and  ftrangers  would  be  at 
a  lofs  againft  whom  to  bring  xht'n  pracipe,  as  is  before  obferved. 

2.  If  to  the  perfedlion  of  an  eftate  limited  In  the  premifes 
there  be  a  ceremony  neceffary,  which  is  not  requifite  to  pafs  the 
eftate  in  the  habendum;  there  if  the  ceremony  be  not  performed, 
to  carry  the  eftate  in  the  premifes,  the  hal'endum  Ihall  ftand, 
though  It  be  repugnant  to  the  premifes  ;  as  if  a  man  covenants, 
grants,  demlfes,  and  to  farm  lets  land  to  A,  and  J?.,  and  the 
heirs  of  5,,  habendum  to  A.  and  B.  for  three  hundred  years,  this 
is  but  a  term  for  years  in  A.  and  B..^  though  there  be  wor4s  of 
inheritance;  for  It  was  plainly  the  intention  of  the  leffor  to  create 
a  term  only  by  his  ufmg  the  common  words  of  demife  \  befides, 
it  is  evident  that  the  leffees  by  the  premifes  could  have  but  an 
eftate  at  will,  becaufe  the  words  of  inheritance  in  the  premifes 
were  not  fufhclent  to  carry  the  freehold  without  livery,  which 
was  not  made  In  this  cafe,  and  confequently  the  habendum  does 
rot  really  contradi£l  but  enlarge  the  gift  In  the  premifes  :  It 
is  true  my  Lord  Cohe  fays,  at  the  end  of  this  cafe,  that  if  livery 
had  been  made,  only  a  term  for  years  ftiould  have  pafled  ;  be- 
caufe that  the  words  of  demifing  and  covenants  in  the  Azt& 
plainly  difcover  the  intention  of  the  parties  to  create  a  term  ;  but 
^.  of  this,  becaufe  there  are  words  of  inheritance  in  the  pre- 
mifes ;  and  therefore  a  livery  purfuant  to  them  ought  to  be  taken 
moft  ftrongly  againft  the  grantor. 

But  though  the  habendum  cannot  retra£l  the  gift  In  the  pre- 
mifes, yet  it  may  conftrue  and  explain  in  what  fenfe  the  words  in 
the  premifes  ftiall  be  taken  ;  for  it  Is  upon  a  view  of  the  whole 
deed,  that  the  Intent  of  thejiartles  muft  be  colledled  •,  therefore 
if  lands  be  given  to  a  man  and  his  heirs,  habendum  to  him  and 
the  heirs  of  his  body,  this  is  but  an  eftate-tail  j  becaufe  the  ha- 

beuduiji 


lenJtifK  only  cjcpouiicls  tlie  general  word  heir  in  the  premifes,  and 
fuch  expofuion  is  coniiltent,  and  does  not  deftroy  the  operation 
of  the  words  mentioned  in  the  premifes,  but  only  explains  in 
what  fenfe  they  are  to  be  taken,  and  what  heirs  are  compre-         ' 
hended, 

A  prebendary  demlfed  land,  of  v.'hich  he  w.is  feifcd  in  right  of  -  J(^n.  4, 
the   churcli,  to   J.  S.   and   his   heirs,    habendum   to  him  and  his  f'Jfp"^^"*^ 
heirs  for  three  Hves,  and  it  was  holdeiv  to  be  a  good  leafe  againtl  a  Keb.  865. 
his  fuccefibr  ;  becaufe  the  habendum  exphiins  in  what  fenfe  and  to  S.  C. 
w^hat  purpofe  the  word  heirs  was  ufed  in  the  premifes,  viz.  to 
Create  a  fpecial  occupancy  in  the  leflee  ;  for  if  the  demife  had 
been  only  to  J.  S.  habendi:m  for  three  lives,  without  inferring  the 
•word  heirs,  any  ftranger,  upon  the  death  of  J.  S.,  might  have 
entered  and  holden  the  land  as  a  general  occupant,  during  the 
lives  of  the  cej9ui  que  vies;  therefore  the  heirs  of  the  lefiee  fhall 
enjoy  the  land,  becaufe  they  are  mentioned  in  the  premifes  ;  but 
the  habendum  explains  in  wh-st  manner  they  (hall  enjoy  it,  and 
that  is,  as  fpecial  occupants  during  the  three  lives. 

But  it  has  been  holden,  where  a  huiband  was  feifed  of  land  in  Cro.  Ellr; 
right  of  his  wife  for  her  life,  and  they  both  by  deed  of  feoffment  ^?'- 
conveyed  the  land  to  J.  S.  and  his  heirs,  habendum  to  him  and  pjog. 
his  heirs,  to  the  ufe  of  him  and  his  heirs  for  the  life  of  the  wife  ; 
that  the  whole  fee-fimple  pafled  to  J.  S.,  and  fo  was  a  forfeiture 
of  the  eftate  ;  for  there  being  a  fee-fimple  conveyed  to  J.  S.  by 
the  livery,  and  the  premifes  and  habendum  of  the  deed,  the  words 
of  reftri^lion  for  the  life  of  the  wife  refer  only  to  the  limitation 
of  the    ufe,    and   confequently   the   fee-fimple   remains  in   the 
feoffee;  whereas,  in  the  former  cafe,  the  conveyance  was  Vv'holly 
at  common   law  ;  and  therefore  the  reflriftion  in  the  habendum 
mull  relate  to  that  or  be  void,  which  is  never  admitted  where 
they  are  only  explanatory  and  not  repugnant. 

So  of  a  rent  •,  as  if  the  grant  had  been  to  J-  ^'  and  his  heirs,  Monr,  276, 
executors,  and  affigns,  habendum  to  him  and  his  heirs,  executors,  *  ^-''''* 
and  affigns,  for  or  during  the  life  of  J.  N.^  this  is  a  good  haben-  wiikinsand 
4umy  and  the  leflee  has  only  an  eftate  for  life  ;  for  the  habendum  Penot:. 
does  not  defeat,  but  explain  the  operation  and  ufe  of  the  word  Browniigp. 
heirs  in  the  premifes ;  for  as  this  cafe  ftands,  upon  the  death  of        ' 
y.  S.,  his  heirs  fhall  enjoy  the  rent  during  the  life  of  J.  N.,  as 
fpecial  occupants  ;  whereas,  if  the  rent  had  been  granted  only  10 
y.  S.  for  the  life  of  J.  N.,  it  would  have  determined  upon  the 
death  of  J.  S.,    becaufe  there  can  be  no   general  occupant  of 
a  rent  j  and  the  heirs  of  J.  S^.  could  not  take,  becaufe  not  named 
in  the  grant. 

If  the  grant  had  been  to  him  and  his  lieirs,  habendum  to  him  Eulf.  1^5, 
for  his  life,  and  the  lives  of  three  others  ;  this  is  lik^iwife  a  good  ''^^  Bowles 
habendum^  becaufe  it  does  no;  render  the  word  heirs  in  the  pre-  Cro.  jac! 
mifes  ufelefs,  but  expounds  them  only  to  create  a  fpecial  occu-  2>"2. 
pancy,  and  thereby  to  prevent  the  determination  of  the  eftate  by 
the  death  of  the  {grantee. 

But  if  the  grant  in  the  premifes  be  of  a  rr:nt  to  a  man  and  his  2  Co.  53, 
heirs,  habendum  for  the  life  of  the  grantee,  this^  is  a  void  haben-  ^^• 
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dum^  becaufe  it  totally  defeats  the  operation  of  the  word  heirs  in 
the  premifes,  and,  confequently,  is  repugnant  and  not  explana- 
tory, and  therefore  void. 

If  a  man  makes  a  feoffment  in  fee  in  20  acres  to  A.  and  B.^ 
habendum  one  moiety  to  A.  and  the  other  moiety  to  B.y  this  is 
good,  and  the  habendum  makes  them  tenants  in  common  ;  for 
though  the  premifes  be  joint,  and  therefore  of  themfelves  would 
operate  to  give  a  joint  eftate  and  poffeflion,  yet  the  habendum  ex- 
plaining the  manner  of  pofleiring  is  not  inconfiftent  or  repugnant, 
becaufe  it  makes  no  divifion  of  that  undivided  poffeflion  which 
was  given  in  the  premifes. 

But  if  the  habendum  had  limited  ten  acres  to  A.^  and  the  other 
ten  acres  to  B.y  this  had  been  void,  becaufe  the  habendum y  in  this 
cafe,  contradi£l:s  and  is  repugnant  to  the  premifes  ;  for  by  the 
premifes,  the  entire  and  undivided  poffeffion  of  the  whole  twenty 
acres  is  equally  given  to  both  ;  and  therefore  the  habendum  that 
excludes  A.  out  of  his  fhare  of  ten  acres,  and  B.y  out  of  his 
fhare  of  ten  acres,  is  contradi£lory  to  the  premifes,  and  therefore 
void. 

If  a  leafe  be  made  to  two,  habendum  to  one  for  life,  remainder 
to  the  other  for  life,  this  is  a  good  habenduniy  becaufe  it  explains 
the  defign  of  the  gift  in  the  premifes,  and  fliews  that  they  fhall 
take  the  whole  in  fucceffion  one  after  the  other. 

So,  a  leafe  to  the  mother  and  fon,  habendum  eis  pro  terniino 
vita  eorum  iff  alter  ins  ear  urn  diutius  vivent.,  fuccejjtve  uni  eorum  pojl 
alterum  ftcut  nominantur  in  charta  l^  non  conjunclim ;  here  the 
habendum  explains  in  what  manner  they  fhall  enjoy  the  land,  nor 
is  the  habendum  void  for  the  uncertainty  who  fliall  take  firll,  be- 
caufe they  are  to  take  one  after  another,  as  they  are  named  in 
the  deed  •,  and  therefore  the  mother  was  adjudged  to  be  tenant 
for  life,  the  remainder  to  the  fon. 

But  a  demife  to  A.y  habendum  to  him,  B.y  and  C.  pro  termino 
vita  eorinn  iff  alter ius  eorum  fuccejjixie  diutius  vivent.;  this  is  a  void 
habendumy  and  neither  B.  nor  C.  can  take  any  thing,  not  as  leffees 
in  poffeflion,  becaufe  not  parties  to  the  deed,  or  named  in  the 
premifes  ;  nor  by  way  of  remainder,  becaufe  they  cannot  take 
jointly  in  remainder,  the  limitation  being  to  them  fuccejftve ;  nor 
can  they  take  in  fucceffion  one  after  the  other,  becaufe  non  conjlat 
by  the  deed  who  iliall  take  firll;  in  remainder. 

A.  made  a  leafe  to  B.y  C,  and  D.  for  their  lives,  provifoy  and 
it  is  covenanted  and  granted,  that  C.  (hall  not  enjoy  the  land 
during  the  life  of  B.y  and  thai  D.  ftiould  not  enjoy  the  land 
during  the  life  of  C,  this  is  but  a  collateral  covenant,  which  fhall 
not  alter  the  nature  of  the  ellatc  given  by  the  premifes  which 
create  the  gift. 

A.  made  a  leafe  for  three  lives,  and  after  grants  the  reverfion 
to  J.  S.y  habendum  to  him  for  life,  which  eilate  for  life  to  begin 
after  the  death  of  the  three  firll  leffees  ;  this  is  a  good  grant  of 
the  reverfion  to  J.  S.  during  his  life,  to  commence  immediately  ; 
for  though  the  habendum,  as  Is  already  obferved,  may  totally 
contrul  any  implication  in  the  premifes,  and  defeat  the  eftate 
10  therein 


therein  given  by  implication  of  law,  yet  in  this  cafe  there  was  an 
exprefs  cftate  given  for  the  life  of  the  grantee,  and  no  fubfequent 
words  Ihall  defeat  that  eftate  which  was  complete  and  exprefs  by 
the  former  part  of  the  deed  ;  and  therefore  the  fubfequent  words, 
which  would  limit  the  eftate  to  commence  /'/;  futuro,  are  void  ; 
becaufe  a  freehold  cannot  be  granted  infuturoy  for  the  reafons  al- 
ready obferved. 

A  termor  for  years,  reciting  by  indenture  his  term  and  leafe,  Dyer,  272. 
grants  all  his  term,  eftate,  and   intereft,  to  another,  haheiidum  ^'''y  ^^^ 
ftbi  t5f  afftgnatis  fuis  immediate  pojl  mortem  of  the  grantor  ;  this  was  2  Rol".^^* 
holden  a  void  hahendumy  becaufe,  by  the  grant  in  the  premifes,  Abr.  66. 
the  whole  intereft  was  abfolutely  conveyed  ;  and  therefore  the  ^°'''  '?'• 
habendumy  that  retraces  the  grant,  is  void  ;   for  it  may  happen  ^L".    '^' 
that  the  grantor  may  outlive  the  term,  and  then  the  habendum  de- 
feats and  is  repugnant  to  the  grant. 

A.  makes  a  leafe  for  three  lives  of  lands,  and  afterwards  de-  Plow.  147, 
mifes  to  J.  S.  for  ten  years  the  reverfion  of  the  lands,  habendum  11^'  ^^°* 
the  faid  lands  from  Michaelmas  next  enfuing,  after  the  death  of  ton  v. 
the  leflee  for  lives  ;  this  is  a  good  demife  to  J.  S.,  becaufe  the  Tracy, 
word  reverfiony  including  not  only  the  intereft  or  eftate  which  A. 
had  depending  upon  the  eftate  for  lives,  but  likewife  the  land 
itfelf,  returning  after  the  determination  of  the  particular  eftate, 
the  habendum^  which  explains  in  what  fenfe  the  word  reverfion  is 
to  be  taken,  (hall  ftand  ;  and  therefore  in  this  cafe  J.  S.  was  ad- 
judged to  have  a  term  for  years  in  the  land,  to  commence  upon 
the  determination  of  the  freehold. 

3.  The  next  formal  part  of  the  deed  is  the  tenendum,  and  this.  See  Perk. 
fince  the  ftatute  of  quia  emptores  terrarum,  muft  be  to  hold  of  the  §^33-»^'c» 
chief  lord  in  fee,  if  a  fee-fimple  be  conveyed ;  but  if  an  eftate- 

tail  be  conveyed,  it  may  be  to  hold  of  the  donor. 

[It  is  now  of  very  little  ufe,  being  only  inferted  by  cuftom  :  it 
was  formerly  ufed  to  fignify  the  tenure  by  which  the  eftate 
granted  was  to  be  holden,  viz.  tenendum  per  fervitium  militarey  in 
iurgagioy  in  libero  foccagioy  ^c. ;  but  all  thefe  being  reduced  by 
ftatute  12  Car.  2.  c.  24.  into  free  and  common  focage,  the  tenure 
is  nov/  never  fpecified. 

4.  Next  follows  the  reddenduniy  which  is  that  by  which  the  See  tit. 
grantor  doth  create  or  referve  fome  ne%v  thing  to  himfelf  out  of  ^""*  . 
what  he  had  before  granted. 

5.  The  claufe  of  warranty.     A  warranty  is  a  covenant  real.  See  tit. 
annexed  to  lands  or  tenements,  whereby  a  man  and  his  heirs  are  '^ «'"'■*»''(>'• 
bound  to  warrant  the  fame  lands,  and  to  render  in  value,  if  they 

are  evi£led  by  a  former  title. 

6.  Of  the  cujus  ret  tejiimoniumy    comprehending  the  fealing.  Co.  Lit, 
This  claufe  is  not  neceflary,  though  fealing  be  of  the  eflence  of  ^' "•  7-  •• 
a  deed,  for  if  a  writing  be  not  fealed,  it  is  not  a  deed.  ,  Leon.  15. 

The   pra«£lice   of  fealing   came   into    this   country  with  the  Speim. 
Noi-mans  ;    fome    indeed,    among   whom   is    Sir  Edward  Coke,  *^'°^r*., 
have  fuppofed  that  it  obtained  in  fome  degree  in  the  time  of  the  lumec  fig- 
Saxons,  a  miftake  v/hich  hath  proceeded  from  not  knowiog  that  num.  Co. 
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KichHf.       the  crciTes  (with  Vvhich  both  principals  and  witnefles  then  figncd) 
^r.gi^jb         were  indifferently  cz[\tAfigi:a  j^nAfigilla,     This  mode  of  authen- 
h'ihi.'i/ifZ.     ticating   inftruments  foon   became  of  general  ufe ;   though  it  is 
certiin  that  there  were  fcveral  conveyances,  which,  down  as  low 
as  the  leign  of  Ediv.  the  3d,  were  admitted  as  good  and  legal, 
when  otherwife  well  attelled,  although  they  never  had  any  feals 
affixed  to  them  \  thefe  being  the  grants  of  tliofe  who  ftill  adhered 
to  the  old  SaKon  mode,  and  retained  the  fubfcription  of  names 
and  crofles.     And  mankind  might,  perhaps,  fafely  rely  upon  the 
authority  of  feals,  whilfc  fignets  were  carefully  preferred,  and 
the  arms  or  impreffions  were  appropriated  :  but  as  population  in- 
creafed,  and  the  f.mie  arms  were  indifcriminatcly  ufed  by  num- 
bers, the  evidence  of  feals  only  muft  necefi'arily  become  uncertain 
and  unfatisfadtory  :  the  ftatute  of  29  Car.  2.  <■.  3.  revives,  therefore, 
the  old  Saxon  cuftom,  and  exprefsly  directs  the  figning,  in  all 
3  T-ev.         grants  of  lands,  and  many  other  fpecies  of  deeds.     It  hath  in- 
2.  iJtr.  764.     (Jced  been  formerly  holden,  that  fealing  is  a  figning  within  the 
ftatute,  a  doctrine  which  would  have  difappointed  the  inten  tof 
the  iegiflature,    and  which   the  better  judgment  of  later   times 
hath  expPoded. 
Co.  Lie  6.         7.  Of  the  date. — The  date  is  not  ellential  to  a  deed  ;  for  if  it 
^'^'  hath  no  date,  or  a  falfe  or  impoflible  date,  the  deed  fiiall  be 

3  Leop..  ICO.  good,  and  fliall  take  effe£t  from  the  time  of  the  delivery. 
2  Roll.  So,  if  it  hath  the  day  of  the  month,  but  no  year  is  mentioned, 

^br.  27.       £^^  ^j_j^j.  jg  ^  ,^qJj  ^^j.^  .    ^^^  jj^  {\xc\\  cafe  it  may  be   pleaded 

^    '    to  have  been  delivered  at  fome  other  day  than  that  mentioned 
in  it. 
1  Burr.  So.        If  two  deeds  bear  date  the  fame  day,  and  ai-e  evidently  but  one 
agreement,  that  fhall  be  prefumed  to  be  executed  firft,  which  will 
fupport  the  clear  intent  of  the  parties. 
aTnfV.  7.7-8.       8.  Laftly,    the  his  tef.lhns.     The  atteftation   or  execution  of 
2^B!.  Com.    jj  jggj  jj^  fi^g  prefence  of  witnefTes  is  necefTary,  rather  for  pre- 
ferring the  .evidence,    than  for  conftituting  the  eflence  of  the 
deed.     This   claufe  of  his  tefAhus   was  formerly   introduced   as 
well   in  the  king's  grants  as  in   the  deeds  of  fubjeds  j  in  the 
former    however   it  hath  been  long  difcontinued,   the   king   at- 
tefting  his  patent  himfelf;  and  it  was  entirely  difufed  in  the  lat- 
ter in  the  reign  of  Henry  8.,  fince  which  time  the  witnelTes  have 
fubfcribed  their  atteilation  either  at  tlie  bottom,  or  on  the  back 
of  tiie  deed.] 


(D)  Who  may  make  a  FeofFment. 

T  F  a  perfon  mti  compos  makes  a  feoffment,  and  gives  livery  him  - 
^  felf,  this  is  allowed  on  all  hands  to  be  good  to  bind  himfelf, 
fco.  ^"  t^'i^t  1'-  can  by  no  procefs  or  plea  avoid  rhe  feoffment,  and  re- 
.'--'.;.  2.  Itore  himfelf  to  the  poffefiion  :  the  fame  law  of  an  idiot;  and  tlie 
f^'?!'' ^*'^''  reafon  is,  becaufe  the  inveftiture  being  made  before  the  pares 
aiid  w/«tit  c^i^'^'j  their  folemn  atteftution  could  not  be  defeated  by  the  per- 

4  fon 
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fon  himfclf,  it  being  prefumed  they  are  competent  judges  of  the  /^W:  and 
ability  of  the  feoffor  to  make  fuch  feoffment.  Lunut;.:. 

But  if  an  infant  makes  a  feoffment,  and  makes  livery  himfelf,  4  Co.  nij. 
this  fliall  not  bind  him,  but  hehimfelf  may  avoid  it  by  writ  of  ^  '^°'^- 
dian  fuit  infra  tztatem:  vet  the  feofiment  of  the  infant  is  not  void  <?,-',"    " 
in  itfelf,  as  well  becaufe-  he  is  allowed  to  ccntradl  for  his  benefit,  43.  v/hi'c- 
as  that  there  ought  to  be  fome  a£l  of  notoriety  to  rellore  the  pof-  tit-gha.ns 
(elFion  to  him,  equal  to  that  wliich  transferred  it  from  him. 

But  if  an  infant  makes  a  feoffment,  and  a  letter  of  attorney  to  8  Co.  45. 
make  livery,  that  is  void  :  fo,  if  a  perfon  «y«  compos  makes  a  fur-  ^";^"" 
render  or  releafe,  this  is  void  in  law  :  fo,  if  he  makes  a  letter  of  4Co.'','2c. 
attorney  to  give  livery:  but  the  lieir  at  lav/,  after  the  death  of  a.  aR^ii, 
the  perfon  of  ?ion  fane  memory,  or  idiot,  may  avoid  his  feoff-  ^ ,   '  ** 
ment;  and  fo  may  the  king  upon  an  ofEce  found  of  his  lunacy  Caijs.  153! 
during  his  life. 

As  the  infant's  feoffment  is  voidable  by  dum  fuit  infra  i?tntetn,  4  Co.  12-. 
when  he  comes  of  full  age,  fo  it  is  voickble  by  him  by  entry  '^.f^f'i' 
during  his  nonage  ;    but  his  letter  of  attorney  is  merely  void  :  'Vco.41, 
and  the  fame  law  feems  to  be  of  a  feme  covert,  for  if  flie  makes  43-  45- 
a  feofiment  upon  the  land,  it  is  voidable  by  her  hufband  j  but  if  ^*^'  ^^' 
Ihe  makes  a  letter  of  attorney  to  give  livery,  it  is  abfolutely  void  dir.er  and 
jn  law  J  and  the  reafon  is,  becaufe  the  contratls  of  thofe  that  are  Norman, 
difabled  by  law  to  pontrad:  were  void  contracts  ;  but  their  in.feu-  ^    ~^' 

datipns  were  not  in  themfelves  void,  becaufe  they  were  made 
coram  paribus  curiiEy  \yho  were  prefumed  not  to  atteil:  contra6ls  of 
perfons  difabled  by  the  law  to  contradl,  efpecialiy  fince  fuch  con- 
tradls  were  made  for  military  or  focage  fervice,  which  were  for 
the  good  of  the  commonv/ealth  ;  and  by  thofe  infeudations  a 
ftranger  was  directed  to  bring  his  precipe  againft  the  perfon  that 
was  actually  invefted  in  the  land  ;  wherefore  the  infant's  feofF- 
ment  was  good  till  it  was  avoided  by  an  a£l  of  equal  notoriety, 
to  wit,  by  his  entry  coram  paribus^  which  was  equally  folemn  with 
the  aft  of  feoffment,  or  by  bringing  his  aciion  at  full  age,  when 
the  law  had  enabled  him,  by  a£lion  in  a  court  of  record,  to  fet 
afide  the  feoffment  that  he  had  made  during  minority  :  but  the 
law  enabled  him  by  entry  to  fet  afide  the  a£ts  coram  paribus 
during  minority,  becaufe  the  pares  might  undo  v/hat  was  done  in 
pais ;  and  the  courts  of  juftice  were  not  to  deftroy  the  a6l  in  pais 
till  the  infant,  by  his  own  difcretion,  had  chofen  to  avoid  thent, 
becaufe  it  was  derogatdry  to  the  dignity  of  the  courts  of  juftice 
to  fet  afide  thg  folemn  a£ls  in  pais,  till  the  infant  had  come  to 
fuch  age  of  difcretion  as  might  make  it  fully  appear  that  the 
feottmcnt  was  made  during  his  difability ;  for  the  infant  was  not 
received  to  difable  himfelf  during  the  time  of  his  difability  ;  but 
during  fuch  difability  he  might,  by  equal  folemnity  in  pais,  dii- 
ab^'e  himfelf,  fince  fuch  an  aft  was  only  coram  paribus,  in  the 
fame  manner  as  the  feoffment  itfelf  was  made,  but  the  warran|| 
of  attorney  of  the  infant  was  ipfo  faBo  void  ;  and  therefore  fuch 
feoffee  was  a  diffeifor,  as  if  no  authority  had  been  committed  to 
^he  attorney  to  make  the  feoffment :  but  in  the  cafe  of  the  non  See  2  Bi. 
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F.  N.  B.  eompos  he  was  not  admitted  to  ftultify  himfelf,  becaufe  there  was 
aoj.  D.  j^Q  ftated  time  when  fuch  perfons  returned  to  fenfe  and  under- 
ftanding,  and  therefore  they  could  not  be  prefumed  to  be  con- 
fcious  themfelves  of  their  own  follies  or  defedls ;  but  the  king, 
who  had  the  care  of  all  his  fubje£ls,  might,  by  folemn  oflice 
found,  avoid  fuch  adls  of  infanity,  and  fo  might  the  heir  at  law 
after  their  death. 


(E)  Of  making  it  by  Letter  of  Attorney. 

Co.  Lit.  52.     A    Man  may  either  give  or  receive  livery  by  his  attorney  ;  for 

Ab^**g*         "^  ^^"^^  ^  contra£l  is  no  more  than  the  confent  of  a  man's 

mind  to  a  thing,  where  that  confent  or  concurrence  appears,  it 

were  mofl  unreafonable  to  oblige  each  perfon  to  be  prefent  at 

the  execution  of  the  contra£l,  fmce  it  may  as  well  be  formed  by 

any  other  perfon  delegated  for  that  purpofe  by  the  parties  to  the 

contra£l. 

Co.  Lit.  But  fuch  delegation  or  authority,  to  give  or  receive  livery, 

48.  b.  52.  a.  jnuft  be  by  deed,  that  it  may  appear  to  the  court,  that  the  attor- 

a  Roll.  r      1      ■'  -rr  r  1  •  1 

^i,r  g^  ney  nad  a  commimon  to  reprefent  the  parties  that  are  to  give  or 
raifreman     take  livery,  and  whether  the  authority  was  purfued. 

and  Grobie. 

ir  H.4. 3.  For  if  the  letter  of  attorney  be  to  make  livery  upon  condition, 
*?^°^''  as  to  make  a  feoffment  conditional,  and  the  attorney  deliver 
Co.  Lit.*  feifin  abfolutely,  the  livery  is  not  good,  becaufe  the  attorney  had 
258.  Perk,  no  authority  to  create  an  abfolute  fee-fimple  ;  and  therefore  fuch 
^      •  abfolute  feoffment  fhall  not  bind  the  feoffor,  becaufe  he  gave  no 

fuch  authority  j  and  hence  in  fome  books  the  attorney  is  called  a 
diffeifor. 
a6  Afl".  39.        But  if  the  letter  of  attorney  had  been  to  make  livery  abfo- 
\^f]^         lutely,  and  the  attorney  had  made  it  upon  condition,  this  feems 
Co.Lit'258.  a  good  execution  of  his  power,  and  the  feoffment  good ;  becaufe 
Ferk.  §192.  when  the  attorney  had  once  delivered  poffeffion,  he  fully  exe- 
cuted his  power  ;  and  the  condition  annexed  to  it,  being  without 
authority,  is  void  ;  and  therefore  fhall  not  deflroy  the  operation 
of  the  livery. 
Ferk.  §189.       If  a  warrant  of  attorney  be  given  to  make  livery  to  one,  and 
the  attorney  makes  livery  to  two,  or  if  the  attorney  had  autho- 
rity to  make  livery  of  Black-acrey  and  he  made  livery  of  Black-acre 
and   White-acre,    though  the  attorney  has  in  thefe  cafes   done 
more,  yet  there  is  no  reafon  that  (hould  vitiate  what  he  has  done 
purfuant  to  his  power,  fince  what  he  did  beyond  it  is  a  perfect 
nullity,  and  void. 
Perk.  §iS8.       But  if  the  attorney  were  to  deliver  feifin  to  two,  and  he  had 
made  livery  only  to  one,  that  had  been  void,  becaufe  he  had  no 
authority  to  deliver  the  whole  poffeffion  to  one  exclufive  of  the 
other,  and  therefore  it  is  void  for  the  whole. 
Co.  Lit.  52.       An  attorney  cannot  make  livery  within  view,   becaufe  fuch 
a  Roll.        livery  is  made  by  figns  or  words,  inftead  of  the  a^  of  delivery; 
^^''^'  befides. 
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befides,  the  power  of  the  attorney  is  to  deliver  the  pofleflion,  but 
that  power  is  not  executed  by  the  livery  in  view,  becaufe  the  pof- 
feflion  is  not  in  the  feoffee  till  actual  entry  made  by  him,  and 
confequently  the  attorney  has  not  executed  his  authority. 

If  a  letter  of  attorney  be  given  to  two  jointly  to  take  livery,  Co.  Lit.  49, 
and  the  feoffor  make  livery  to  one  in  the  abfence  of  the  other,  -  ^°"* 
in  the  name  of  botli,  this  is  void ;  becaufe  they  being  appointed 
jointly  to  receive  livery  are  confidered  but  as  one. 

But  if  a  feoffment  be  made  to  A.  and  B.y  and  the  feoffor  give  Co.  Lit.  49. 
a  letter  of  attorney  to  deliver  feifin,  and  J.  S.  give  livery  to  A.,  *  ^°"* 
in  the  abfence  of  A,  in  the  name  of  both,  this  is  a  good  livery ; 
for  though  the  entire  poffeffion  be  delivered  to  one  only,  yet  they 
being  joint-tenants  by  the  deed  of  feoffment,  fuch  livery  to  one 
makes  no  alteration  or  change  in  the  poffeffion,  becaufe,  if  the 
livery  had  been  made  to  both,  each  had  been  placed  in  the  pof- 
feffion ;  befides  that,  every  man  being  prefumed  to  accept  a  gift 
for  his  advantage,  A.  is  looked  upon  as  the  attorney  of  B.  to  re- 
ceive the  poffeffion  for  him ;  and  therefore  the  livery  to-^.  enures 
to  the  benefit  of  B.  till  he  difagrees  to  it. 

But  if  a  letter  of  attorney  be  made  to  three  conjunElhn  et  di-  Dyer,  62. 
vifiiriy  and  two  only  make  livery,  this  is  not  good,  becaufe  not  ^°"'  •^'"■» 
purfuant  to  their  authority,  for  the  delegation  was  to  them  all  seeCo.  Lit 
three,  or  to  each  of  them  feparately  ;  yet  if  the  third  was  prefent  52.  b.  n.  z, 
at  the  time  of  the  livery  made  by  two,  though  he  did  not  adlually  ^3'^  ««*'', 
join  with  them  in  the  a£l  of  livery,  yet  the  livery  is  good  ;  be- 
caufe when  they  all  three  are  upon  the  land  for  that  purpofe,  and 
two  make  livery  in  the  prefence  of  the  third,  there  is  his  concur- 
rence to  the  a6l,  though  he  did  not  join  in  it  adlually,  fince  he 
did  not  diffent  from  it. 

If  a  letter  of  attorney  be  given  to  A.  to  make  livery  of  lands  Co.  Lit. 
already  in  leafe,  the  attorney  may  enter  upon  the  leffee  in  order  5^-  b- 
to  make  livery  •,  becaufe,  while  the  leffee  continues  in  poffeffion,  pyg/  J°]| 
the  attorney  cannot  deliver  feifin  of  it ;  and  therefore  to  execute  a.  340.  a. 
the  power  given  him  by  the  letter  of  attorney,  it  is  neceffary  he  *  ^'"'* 
fhould  have  a  power  to  enter  upon  the  leffee  :  but  by  Rolley  it  is        '  ^* 
the  fafer  way  to  infert  a  claufe  in  the  letter  of  attorney,  for  the 
attorney  to  enter  ^3"  omnes  alios  indc  expellend. , 

If  A.    be    diffeifed  of  Black-acre  and   White-acre^  and  give   a  Co.  Lit. 
letter  of  attorney  to  enter  into  both,  and  make  livery,  if  the  at-  52- a. 
torney    enter    into    one    acre    only,    and    make   livery  fecundum  \'^°  ' 
formam  charta^  this  is  not  good,  becaufe  the  attorney  has  not 
purfued  his  authority  j  for  the  eflate  of  the  diffeifor  cannot  be  de- 
feated without  an  entry  into  both  acres ;  and  till  the  eflate  be  de- 
feated, the  attorney  cannot  execute  his  power  in  the  manner  it 
was  delegated ;  and  therefore  what  he  did  in  this  cafe  was  void. 

This  power  of  the  attorney  mufl  be  executed  during  the  life  of  2  Rolf, 
the  perfon  that  gives  it,  becaufe  the  letter  of  attorney  is  to  con-  ^'^'^-  ?• 
ftitute  the  attorney  my  reprefentative  for  fuch  a  purpofe,  and  perH.  ViSsi 
therefore  can  continue  in  force  only  during  the  life  of  me,  that 
am  to  be  reprefented.     And  hence  it  is,  that  if  J.  S.  take  a  let- 
ter of  attorney  to  deliver  feifin  after  my  death,  it  is  void  j  be- 
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caufe  he  cannot  deliver  feifin  during  my  life,  for  that  were  plainTjr 
without  any  authority  from  me  ;  nor  can  he  do  it  after  my  death 
for  the  former  reafon. 
a  11011.  This  authority  to  give  livery  may  be  delegated  by  deed  in- 

^^A,.^'i  ^'     <l£"ted,  though  the  attorney  be  not  party  to  the  deed,  becaufe 
Co.  Lie.  52.  the  attorney  takes  nothing  by  the  deed,  but  has  only  a  naked 
authority  delegated  to  him  ;  and  therefore,  fince  a  man  may  take 
an  cdate  in  remainder,  though  he  is  nor  party  to  the  deed,  ajor- 
iiori  one  not  party  to  the  deed  may  i-eceive  a  naked  authority  or 
power  by  it. 
11 H. 7. 19.       But  if  any  corporation  aggregate,  as  a  mayor  and  commonalty, 
^  ^*>"  ^'  or  dean  and  chapter,  make  a  feoffment  and  letter  of  attorney  to 
52.  b.  '        deliver  feifm,  this  authority  does  not  determine  by  the  death  of 
2  Roll.        the  mayor  or  dean  ;  but  the  attorney  may  well  execute  the  power 
Aor,  lai       after  their  death,  becaufe  the  letter  of  attorney  is  an  authority 
from  the  body  aggregate,  which  fubfifhs  after  the  death  of  the 
mayor  or  dean,  and  therefore  may  be  reprefented  by  their  at- 
torney; but  if  the  dean  or  mayor  be  named  by  their  own  private 
names,  and  die  before  livery,  or  be  removed,  livery  after  feems 
not  good. 
Co.  Lit  rz.       There  are  few  or  no  perfons  excluded  from  exercifing  this 
Jerk,  §187.  pQ^gj.  Qf  delivering  fellln,  for  monks,  infants,  femes-covert,  per- 
fons attainted,  outlav/ed,  excommunicated,  villeins,  aliens,  tsfc, 
may  be  attornies  ;  for  this  being  only  a  naked  authority,  the  exe- 
cution of  it  can  be  attended  with  no  manner  of  prejudice  to  the 
perfons  under  thefe  incapacities  or  difabilities,  or  to  any  other 
perfon,  who  by  law  may  claim  any  intereft  of  fuch  difabled  per* 
foris  after  their  death. 
Co.  Lit.  A  feme-covert  may  be  an  attorney  to  deliver  feifin  to  her  huf- 

P",^\    „    band,  and  fo  may  he  in  remainder  be  an  attorney  to  make  livery 

perk.  ^iqS.  '  ,  r        it  '^ 

SoahuJni  to  the  tenant  for  life. 

may  be  attorney  for  his  wife.     Co,  Lit.  52.  a. 

Co.  Lit,  52.       If  lefl'ee  for  life  make  a  AtnA  of  feoffment  and  letter  of  at- 
Perk.  torney  to  his  leifor  to  deliver  feifin,  if  the  lefTor   make  livery 

*  *°°-  accordingly,  it  is  a  good  feoffment  j  but  the  lefTor,  notvvithfland- 

ing  he  gave  livery  himfelf,  may  enter  for  the  forfeiture  of  the 
tenant  for  life  ;  becaufe  the  freehold  being  in  the  tenant  for  life, 
the  klTbr  was  only  his  reprefentative  to  transfer  it :  but  if  the 
tenarit  had  been  only  lefl'ee  for  years,  and  the  lelTor  had  made 
livery,  that  had  been  no  forfeiture  of  the  term  ;  becaufe,  the 
freehold  being  only  in  the  leficr,  he  could  not  be  the  reprefenta- 
tive of  the  termor  to  convey  what  the  termor  had  not;  and  there- 
fore the  freehold,  which  paft  by  the  livery,  m.uft:  proceed  from 
the  lefTor  himfelf,  and,  confequently,  Ihall  bind  him. 
Co. Lit.  52.  If  A.  makes  a  leafe  for  years  to  jB.,  and  after  makes  a  deed  of 
feolrment  with  a  letter  of  attorney  to  B.  to  deliver  feifin,  and  B, 
makes  livery  accordingly,  this  fliall  not  extinguifli  or  afFe6t  his 
term,  becaufe  the  livery  was  made  to  pafs  the  freehold,  and  that 
he  did  as  reprefentative  to  the  lefTor ;  and  therefore,  fince  the 
feolTee  can  claim  nothing  from  the  lefTee,  the  intereft  of  the. 
^eflee  remains  as  it  was,  unaiTedled  by  Ae  feoffment. 
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IT  feems  that  originally  all  punifhraents  were  corporal ;  but  that 
?.fter  the  ufe  of  money,  when  the  profits  of  the  courts  arofe 
from  the  money  paid  out  of  civil  caufes,  and  the  fines  and  con- 
fifcations  in  criminal  ones,  tlie  commutation  of  punifhments  was 
allowed  of,  and  the  corporal  punifliment,  which  was  only  in  ter~ 
rorenij  changed  into  the  pecuniary,  whereby  the  courts  found 
their  own  advantage. 

This  begot  the  diftinftion  between  the  greater  and  lefs  of- 
fences ;  for  in  the  crimwa  majora  there  was  at  leaft  a  fine  to  the 
king,  which  was  levied  by  a  capiatur ;  but  upon  the  lefs  offences 
there  was  only  an  amercement,  which  was  affeered,  and  for 
which  a  dijlringas  or  a6lion  of  debt  only  lay. 

But  for  the  better  underflanding  hereof  we  fhall  confider, 

(A)  Who   have   fufEcient  Authority   to   fine  and 
amerce. 

(B)  For  what  Offences  the  Party  is  to  be  fined  or 

amerced. 

** 

(C)  In  what  Adions  or  Proceedings  there  ought  to 

be  a  Fine  or  Amercement :  And  herein, 

1.  Of  the  Nature  of  the  Adlion,  in  which  there  ought  to  be 
a  Fine  or  Amercement. 

2.  At  what  Time  to  be  awarded. 

3.  "Whether  to  be  awarded  when  the  Party  is  acquitted  as  to 
Part. 

4.  Whether  to  be  awarded  where  there  are  feveral  Parties, 
and  fome  of  them  only  acquitted. 

5.  Of  awarding  Fines  and  Amercements  jointly  or  feverally. 

6.  Whether  the  Party  can  be  twice  amerced  in  the  fame 
Adion. 

(D)  Where  a  Fine  ought  to  be  awarded,  and  not  an 
Amercement,  ^  incs  verfa^ 

(E)  Who, 
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(E)  Who,  in  refped  of  their  Perfons,  are  not  to  be 
lined  or  amerced. 

(F)  Of  the  Reafonabienefs  of  the  Fine ;  and  herein 
of  mitigating  or  aggravating  it. 

(G)  Of  the  Reafonabienefs  of  an  Amercement,  and 
the  Affeerment  thereof:  And  herein, 

1.  Of  the  NecefTity  of  an  Affeerment. 

2.  By  whom  the  Affeerment  Is  to  be. 

(H)   Of    the    Manner    of    recovering    Fines    and 
Amercements. 


(A)    Who    have   fufficient  Authority  to  fine   and 

amerce. 

?  Co.  39.  "n  EGULARLY  all  courts  of  (a)  record  may  fine  and  im- 
Dalt.  400.     Xv  prifon  an  offender,  if  the  nature  of  the  offence  be  fuch  as 

court,  unlefs  defcrves  fuch  punifhment. 

of  record,  can  fine  or  imprifon.  11  Co.  43.  b.  Godb.  381.  S.  P.  adjudged.— That  wherever  a  jurif- 
didtion  is  eredled  with  power  to  fine  and  imprifon,  that  is  a  court  of  record.     Salk.  zco.  pi.  i. 

2  Infi.  143.       Therefore  the  flieriff  in  his  torn  may  impofe  a  fine  on  all  fuch 

6  Co.  38.     22  gj.g  guilty  of  any  contempt  in  the  face  of  the  court,  and  may 

alfo  impofe   what  reafonable  fine  he  fhall  think  fitting  upon  a 

fuitor  refufing  to  be  fworn,  or  upon  a  bailiff  refufing  to  make  a 

panel,  ts^c,  or  upon  a  tithingman  ncgledling  to  make  his  pre- 

fentment,  or  upon  one  of  the  jury  refufing  to  prefent  the  articles 

wlierewith  they  are  charged,  or  upon  a  perfon  duly  chofen  con- 

ftable  refufing  to  be  fworn. 

F.N.B.  82.       Alfo,  the  fleward  of  a  court-leet  may  by  recognizance  bind 

Dait.  c.  1.    j^^y  perfon  to  the  peace   who  fhall  make  an  affray  in  his  pre- 

10  H.' 6.^'  fence,  fitting  the  court,  or  may  commit  him  to  {b)  ward,  either 

10.  b.  for  want  of  fureties,  or  by  way  of  punifhment,  without  demand- 

^  h'"\'*     "^S  ^"y  fureties  of  him  ;  in  which  cafe  he  may  afterwards  impofe 

p.  c.  4.        ^  fi'^e  according  to  his  difcretion. 

(b)  But  in  II  Co.  43.,  it  is  faid,  that  feme  courts  may  fine,  but  not  imprifon  ;  as  the  leet.  Roll. 
Rep.  74.  S.  P.  by  my  Lord  Coke;  and  in  Roll.  Rep.  35.  it  is  faid  by  Coke,  that  this  is  the  only 
ci^urt  that  can  fi.ie  but  not  imprifon. 

Keiiw.  66.         Alfo,  the  fheriiF  In  his  torn,  -and  the  fleward  of  a  court-leet, 

Kitchin.43.  Jiave  a  difcretionary  power,  either  to  award  a  fine  or  amercement 

(f)  But  the  for  contempt  to  the  court;  as  for  a  fuitor's  refufing  to  be  fworn, 

ftatute  I E.  ^t'.;  and  the  (c)  lie  ward  of  a  court-leet  may  either  amerce  or 
4.  C.2.  re-  fjne 
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fine  an  offender,  upon  an  indiament  for  an  offence  not  capital,  ftrains  the 
within  his  jurifdi6tion,  without  any  farther  *  proceeding  or  trial  j  '''erifffrom 
efpecially  if  the  crime  were  anyways  enormous  ;    as  an  affrav  ac-  ^f"'^'^^^  ^"^ 

.    J       .  ,                  J.                 '         '                             '                          "^   Mv,      (inss  or 
COmpanied  with  WOUndmg.     amercements  on  indidtraents  found  before  him «  Qt,.  de  hoc. 

It  is  faid,  that  feme  courts  may  imprifon  but  not  fine,  as  the  1 1  Co.  44. 

conftables  at  the  petit  feffions.  Roll.  Rep. 

74. 
Alfo,  fome  (a)  courts  cannot  fine  or  imprifon,  but  amerce,  as  n  Co.  43. 
the  county,  hundred,  ^c,  b.    {a)  a. 

was  feifed 
of  the  manor  of  Graiejend,  and  prefcribed  for  a  water-court  within  his  manor,  for  reformation  of  the 
diforders  amongft  watermen  ;  and  whether  this  court  was  not  in  nature  of  a   leet,  and  not  a  court- 
baron,  fo  that  the  fteward,  without  any  fpecial  prefcrlptlon,  might  alFefs  a  fine.     Leon.  216.  dubltatur. 


But  fome  (^)  courts  can  neither  fine,  imprifon,  nor  amerce;  irCo. 44. 
as  (r)  ecclefiaftical  courts  holden  before  [d)  the  ordinary,  arch-  ^-  (^)  No 
deacon,  ^r.,  or  their  commiffaries,  and  fuch  as  proceed  accord-  f"^!^ 

•  «  *    *i   1  court  C2.li 

ing  to  the  canon  or  civil  law.  /ine  for  not 

appearing  to 
anfwer  a  bill  there.  Roll.  Rep.  336.  Nor  can  the  chancellor  for  breach  of  a  decree.  4  Inft.  84. 
(f)  Their  proceedings  are  only  by  ecclefiaftical  cenfures.  4  Inft.  ■?24.  Vide  16  Car.  i.  c.  11.  par.4! 
13  Car.  2.  c.  12.  Noy,  17.  {d)  But  whether  the  high  commiffion  court  (while  ftanding)  could  fine 
and  imprifon,  was  •vexata  quafiio.  Vide  Poph.  60.  Cro.  Car.  5S2.  4  Inft.  324.,  &c.  ■i-'z.  Bv 
16  Car.  c.  II.   §  2.,  fuch  fines  and  imprifonment  recited  to  have  been  ufed  to  the  oppreflion  of  the 

fubjedt. That  they  ufed  to  fine  and  imprifon,  which  was  illegal;  yet  the  parties  were  remanded  oa 

a  babcai  corpm.     Comb.  306.  fer  Holt,  C.J. 


(B)  For  what  Offences  the  Party  is  to  be  fined  or 

amerced. 


I^VERY  court  of  record  may  injoin  the  people  to  keep  filence  u  h.  6. 
■'--'  under  a  pain,  and  impofe  reafonable  fines,  not  only  on  fuch  ^^'  ^• 
as  fhall  be  convidled  before  them  of  any  crime  on  a  formal  pro-  jiV"^ 
fecution,  but  alfo  on  all  fuch  as  fhall  be  guilty  of  any  contempt  8  Co.  3S. 
in  the  face  of  the  court ;  as  by  giving  opprobious  language  to  the  "  Co.  43. 
judge,  or  obftinately  refufing  to  do  their  duty  as  officers  of  the  ,gi|    '^' 
court.  Sid.  145. 

If  any  of  the  jury  give  their  verdict  to  the  court,  before  they  4oAfl".  10. 
are  all  agreed  of  their  verditl,  they  may  be  fined.  ,    ^"f  this  -vide 

If  time  out  of  mind  a  conftable  hath  yearly  been  elected,  and  8  Co.  38. 
prefented  by  the  jury  at  a  leec,  and  J.  S.  by  them  is  eledled  and  ''•  briefly 's 
prefented  conftable,  and  being  (e)  in  court,  and  by  the  fteward  ^.J]  ^.^ 
required  to  take  his  oath  accordingly,  refufes  and  departs  in  con-  («)  That 
tempt  of  the  court,  the  fteward  may  impofe  a  fine  on  him.  ^^^  fteward 

*^  '  •^  may  imp-^fc 

1  fine  upon  2  perfon  who  is  elefted  by  the  homage,  if  he  is  prefent  at  the  leet,  and  refufes  to  be  fworn 
to  execute  the  office ;  but  if  the  perfon  is  not  prefent,  the  fteward  cannot  fine  him,  but  he  may  be 
amerced,  which  murt  be  prefented  at  the  next  court,  and  affeered ;  but  the  party  ought  to  be  fum- 
moned,  and  a  lime  and  place  otight  to  be  appointed  under  a  penalty,  when  and  where  he  Aall  ome, 
and  before  whom  to  take  the  oath  ;  and  it  is  not  fufficient  to  allege  in  general  that  he  had  notice,  for 
though  he  be  an  inhabitant,  yet  he  may  be  eObined.     5  Mod,  130.  adjudged. 

So,  if  a  tithing-man  refufe  to  make  a  prefentment  in  a  leet,  8  Co.  5S  b. 
the  fteward  may  impofe  a  reafonable  fine  on  him. 

So, 
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S  Co.  3S.  b.       So,  if  one  of  the  jury  in  a  leet  depart  without  giving  his  vcr- 

di(5l,  \\z  fhall  be  fined  by  the  fteward. 
3irjft.  53.         If  one  is  prefent  when  a  murder  is  done,  and  does  not  his 

beft  endeavour  to  apprehend  the  murderer,  lie  (hall  be  fined  and 

imprifoned. 
>:a;,  50.  So,  if  two  are  fighting,  and  others  looking  on,  who  do  not 

endeavour  to  part  them,  if  one  is  killed,  the  lookers  on  may  be 

indicted  and  fined  to  the  king. 

4  inft.  297.       If  at  ,n  juftice-feat,  holden  within  a  forefl,  a  man  makes  a  falfe 

claim  of  privilege,  he  fiiali  be  fined. 
Kcb.  17?.          If  a  dead  body  in  prilbn,  or  other  place,  whereupon  an  inquefl: 
£  H-iivk.       ought  to  be  taken,  be  interred,  or  futiered  to  lie  fo  long  that  it 
^,  ,j.  putrify  before  the  coroner  hath  viewed  it,  the  gaoler  or  townlhip 

Ihall  be  amerced. 

5  inft.  53.  If  any  homicide  be  committed,  ov  dangerous  wound  given, 
c.^o^Ca''^'  ^'^''^f'^ti^  v/xth.  or  without  malice,  or  even  by  mifadventure,  or 
^52.  '  felf-defence,  in  any  [a)  town,  or  in  the  lanes  or  fields  thereof,  in 
3i.eon.jc7  the  {k)  day-time,  and  the  oftender  (c)  efcape,  the  town  fhall  be 
r)!ef  z'^o''  ^rncrced  ;  and  if  out  of  a  town,  the  hundred  fhall  be  amerced. 

\a)  By  the  ftatute  3  E,  i.  c.  6.,  no  city,  borough,  or  town  /hall  be  amerced  without  reafonable  caufe, 
and  accnding  to  the  quantity  of  the  offence;  and  -vide  Cro.  z^z.,  where  an  information  was  exhibited 
?!t3i:ift  the  mayor  and  commonalty  of  Lcrdot:,  for  that  y.  S.  was  killed  In  a  tumult  there,  and  none  of 
the  (;lT'.rjriers  taken,  nor  any  perfon  known  or  indided  for  the  felony  ;  upon  which  they  appeared  and 
conielTed  the  offence,  and  were  fined  1500  marks,  (i)  Where  the  ftroke  was  given  in  the  day-time, 
but  the  pany  did  not  die  till  night.  Leon.  107.  3  Leon.  20j.  dub'uaiur.  (r)  Of  which  the  co- 
roner  may  inquire  upon  view  of  the  body  ;  or  the  jultices  of  the  pejicc  may  inquire  of  fuch  efcapes, 
and  certify  thum  into  the  King's,  Bencli.     4  Inlt.  and  'ulde  3  H.  7.  c.  i. 

•J  inft.  53.  Alfo,  fince  the  flatute  of  Winchef.er^  cap.  5.  ordains,  that  walled 
7  Co.  6.  b.    ^Q^^ry^^  (j^jjU  i^g  j.gpj  (i^j^f  £j.Qj^  fun-fctting  to  fun-rifmg,  if  the 

fa£l  happen  in  jmy  fuch  town  by  night  or  by  day,  and  the  of-? 

fender  clcape,  the  town  ill  all  be  amerced, 
4  inft.  294.        If  by  the  forell  law,  hue  and  cry  is  made  for  a  trefpafs  iu 

venifon,  any  townfhip  or  village  within  the  foreft,  which  does 

not  follow  the  hue  and  cry,  fliall  be  amerced  at  the  juflice-feat. 
':5  H.4.  9.        If  the  deciners  ought  to  pay  rent  at  the  leet  (</)  pro  certo  letxy 
^  oil.  Abr,     ji^jg  jg  j^Qj.  ^^^  properly  a  rent,  but  a  fum  in  grofs ;  and  if  they  do 
Yeiv.  186.    not  pay  it,  they  may  be  amerced,  for  this  is  due  and  payable  at 
s.  p.  acuf-  the  leet. 

torn  being  ^ 

hid.  Brown.  I90.  6  Co.  77. — But  if  net  warranted  by  the  curtom,  perhaps  it  is  otherwjfe.  God- 
irey's  cafe.  iiCo.  4:5.  b.  Roll  Rep.  32.  73.  {a)  For  the  original  thereof -v/t/e  6  Co.  77. 
2  liift.  71.  (^)  But  for  a  rent  diftrainable,  no  amercement  ihall  be  in  a  ket.  11H.4.  S9.  b.  Roll. 
Abr.  21 1. 

12  H.4.  A  man  fliall  not  be  amerced  in  (y")  a  leet  for  trefpafs  to  the 

I  con  242     ^^'■^  himfelf,  for  he  fhall  not  be  his  own  judge. 

S.  P. /!ir  Gawdy.  Raym,  160.  Sand.  135.  2  Kcb.  J39.  3  Keb.  744.  S.  P.  adjudged.  (/")BuS 
fuch  private  trefpafs  may  be  prefcnted  there  for  tlie  lord's  information.     Sand.  135.     2  Keb.  I39. 

4;H.  6. 55.  jf  a  man  arrefls  another  \\\  London^  coming  to  the  Common. 
;°S.  S-.  c*.  jPlc^s  to  anfwer  a  writ  at  the  fuit  of  the  [g)  fame  man,  becaufa 
s  Co.  60.  he  ought  to  have  his  privilege,  the  plaintiff  fliall  be  fined  for  the 
s.  c.  cited,  contempt  of  the  court. 

[o]  Rut  It  .     ^ 

another  man  had  ari?Iled  him,  who  was  not  plaintiff  in  the  writ  In  BancVf  hc  fliould  not  be  fined. 
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So,  if  the  plaintiff,  in  a  fuit  in  banco  be  arrefted  at  the  fuit  of  n  H.  6. 
the  defendant  in  London^  [a)  before  the  return  of  the  writ  in  ^^'  ^°"* 
bcwcOf  this  is  a  contempt  to  the  court  j  and  for  this  he  fiiall  be  s.  c.^ 
fined  and  imprifoned  *.  {p)  where 

one  unJer 
countenance  of  law  is  guilty  o?  double  vexation  ;  as  if  he  fues  in  B.,  and,  pending  this,  fues  in  L'^rdzn 

fji  the  fame  caafe^  he  /hall  be  fined.    8  Co.  60.  a.     Goulf.  30.  pi.  5. *  Sea  qu.  If  this  is  now  law  ? 

as  the  defendani:  may  have  jull  caufe  of  adlion  againft  the  plaintiff  notvvithftanding  the  prior  fuit  pending. 

(C)  In  what  Adions  or  Proceedings  there  ought  to 
be  a  Fine  or  an  Amercement :  And  herein, 

X.  Of  the  Nature  of  the  Aftlon  in  v,-hich  there  ought  to  be  a 
Fine  or  Amercement. 

■jT  feems  that  regularly  there  was  a  fine  or  amercement  in  all  2  Co.  ^g. 
■*■  adftions -,  for  if  the  plaintiff  or  demandant  did  not  prevail,  it  F'N-B- 7>. 
was  thought  reafonable  that  he  fliould  be  puniflied  for  his  unjufl 
vexation;  and  therefore  there  was  judgment  againfl  him,  quod 
fit  in  mifericordid  pro  falfo  clmnore. 

Hence,  when  the  plaintiff  took  cut  a  writ,  the  flietiff,  before  Vide  -ir, 
the  return  of  it,  was  obliged  to  take  pledges  of  profecution,  ■^'"'• 
which,    when  fines  and  amercements  were  confiderable,    were 
real  and  refponfible  perfons,  and  anfwerable  for  thofe  amerce- 
mehts,  [V)  but  being  now  fo  very  inconfiderable  that  they  are  [h)  Sand. 
never  levied,  there  are  only  formal  pledges  entered,  w'z,  John  ^^7- 
Doe  and  Richard  Roe. 

(f )  In  all  a£lions,  where  the  judgment  is  againfl  the  defend-  (f)  gco  io. 
ant,  it  was  to  be  entered  with  a  tni/ericordia,  or  z.capiatur;  and  i^oH  Abr. 
herein  the  difference  is,  that  if  it  be  an  aclion  of  debt,  or  founded  ^^'  't'J'' 
on  a  contract,  the  entry  is  ideo  ifi  mlfericordla,  without  affeffing  g:^^'. 
any  fum  in  certain,  which  was  afterwards  affeered  by  the  coro-  Cro.  jac 
ners  in  the  proper  county;  but  if  it  were  in  an  a£lion  of  tref-  i^g^j,  r„, 
pafs,  the  court  fet  the  fine  and  levied  it  by  a  cabiatur  -]-.  \njra  '-A^l 

Aat.    5a:6  W.  3.  c.  12- 

And  therefore  in  all  aiSlions  qu.irc  vi  $5*  armis,  as  refcous,  8  Co.  ^9. 
'trefpafs,  os't-.,  the  defendant  fnall  be  fined.  ''^°-'  ^'"'' 

So,  in  a  writ  of  recaption  in  the  Common  Pleas,  if  judgment  8  Co.  41  a. 
be  given  againfl  the  defendant,  he  fhall  be  fined  and  imprifoned  ;  ^^  ,^- 
but  in  a  writ  of  recaption  in  the  county-court,  if  the  defendant  be  f.k.b.  7I 
convidled  he  fliall  only  ue  amerced. 

In  ^n  attaint  againfl  him  who  rccovevcd  in  the  firft  a£lion,  if  Roll.  Abr, 
the  plaintiff  recovers,  the  defendant  fliall  be  (d)  amerced.  ^]^-'     . 

'■  ^    '  (<:/)  Cut  in 

8  Co.  60.  it  is  fald,  that  if  the  attaint  pafs  ag^ainft  the  defendant,  if  he  was  party  to  the  firft  record, 
he  fhall  be  fined  and  imprifoned  j  othsrwife,  if  he  was  not  party  to  the  firft  record. 


If  a  m.an  recovers  in  an  affife,  and  dies,  and  his  wife  is  en-  4oA(r.  20. 
dowed,  in  an  attaint  againfl  his  wife,  if  he  recovers,  the  wife  Ro"-Abr. 

O  '  '  212. 

{hall  be  {e)  amerced.  (^j  Buc  not  fmsd,  becsufe  not  party  to  tlje  finl  record.     S  Co.  Cj 

In 
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goAfl".  3?.  In  an  aftlon  upon  the  {a)  (latute  oi  Marlehridge^  for  driving  a 
Roll.  Abr.  diftrefs  into  another  county,  the  defendant  fhall  be  ranfomed, 
(flfsaH.  3.  (which  admits  that  he  fhall  be  fined.) 

c.  4.,  which  fee  explained,  2  Inft.  106. 

In  an  affife  of  rent,  if  the  tenant  be  found  guilty  of  a  difleifin 
with  force,  becaufe  of  a  refcue  done  by  him  without  vi  et  armisj 
he  fhall  be  fined,  though  this  be  not  within  the  flatute, 
8  Co.  61.  a.       In  all  judicial  writs,  if  the  plaintiff  is  barred,  nonfuit,  or  his 
{b)  That  a   yff^\^  abates,  the  plaintiff  fhall  not  be  amerced,  ib)  becaufe  the 

man  fhall  r    •      r  1     1  1  '    \    ' 

not  be  fined    proccis  IS  lounded  upon  a  record. 

\i\  in  audita  querela.      12  H.  4.  15.6.     Roll.  Abr.  219. 

But  as  fines  and  amercements  in  thofe  a£lion5,  by  not  being 
levied,  became  matter  of  form,  it  was  thought  hard,  that  for  any 
irregularity  herein  a  judgment  fhould  be  arrefled  j  and  there- 
fore. 

By  the  16  ^  17  Car.  2.  cap.  8.  it  is  enafted,  "  That  no  judg- 
**  ment  after  verdift,  confeflion  by  cogtiovit  aciioneniy  or  relicld 
**  verificationey  fhall  be  reverfed  for  want  of  a  mifericordiay  or  a  ra- 
**  piatur,  or  becaufe  one  is  put  for  the  other." 

And  by  the  5  tif  6  ^.  3.  cap.  12.,  reciting  that  divers  fults  and 
a£ilons  of  trefpafs,  ejectment,  affault,  and  falfe  imprlfonment, 
brought  by  paity  againft  party  in  the  refpe£live  courts  of  law  at 
WeJJminJier ;  and  upon  judgment  entered  againft  the  defendant  or 
defendants,  in  fuch  fuits  or  actions,  the  refpeclive  courts  afore- 
faid  do  ex  officio  ilTue  out  procefs  againft  fuch  defendant  and  de- 
fendants for  a  fine  to  the  crown  for  a  breach  of  the  peace  thereby 
committed,  which  is  not  afcertained,  but  is  ufually  compounded 
for  a  fmall  fum  of  money,  by  fome  officer  in  each  of  the  faid 
courts,  but  never  eftreated  into  the  Exchequer;  which  officers, 
or  fome  of  them,  do  very  often  outlaw  the  defendants  for  the 
fame,  to  their  great  damage  ;  therefore  it  is  enabled,  "  That  no 
*'  writ  or  writs,  commonly  called  capias  pro  finey  in  any  of  the 
*'  faid  fuits  or  a<Slions,  in  any  of  the  faid  courts,  fhall  be  fued 
**  out  or  profecuted  againft  any  of  the  faid  defendant  or  defend- 
**  ants,  or  any  further  procefs  thereupon,  but  the  fame  fines,  and 
**  all  former  fines,  yet  unpaid,  are  and  fliall  hereby  be  remitted 
"  and  difcharged  for  ever ;  yet  neverthelefs  the  plaintiff  or  plain- 
*'  tiffs,  in  every  fuch  atSlion,  fhall  (upon  figning  judgment  therein, 
"  over  and  above  the  ufual  fees  for  figning  thereof)  pay  to  the 
*'  proper  officer,  who  figneth  the  fame,  the  fum  of  fix  fhillings 
"  and  eight  pence,  in  full  fatisfaftlon  of  the  faid  fine,  and  all 
**  fees  due  for  or  concerning  the  faid  fine,  to  be  diftributed 
**  in  fuch  manner  as  fines  and  fees  of  this  kind  have  ufually 
*•  been,  and  not  othervvile  ;  which  faid  officer  and  officers  fhall 
**  make  an  increafe  to  the  plaintiff  or  plaintiffs  of  fo  much  in 
**  their  cofts,  to  be  taxed,  againfl  the  faid  defendant  or  de- 
«*  fendants." 

But  though  this  ftatutc  takes  away  the  capiatur  fine,  yet  it 
is  faid  to  be  the  practice  of  the  court  of  Common  Pleasy  to  make 
a  fpecial  entry  of  the  judgment  in  this  manner,  nihil  define  quia 

remittitnv 


Salk. 

pi.  2. 

Comb. 


54- 

387. 
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remtttltur  per  Jiatutum  in  the  fame  manner  as  where  the  fine  was 
pardoned,  in  which  cafe  the  entry  was  v.il  de  fine  quia  pardonatur. 

But  it  was  ruled  on  debate  in  the  Khigs  Benchy  that  this  fta-  Cart.  390. 
tute  having  taken  away  the  fine,  there  v/as  no  judgment  of  ^'n<^%  v. 
captatur  to  be  entered  againft  the  defendant,  nor  any  thing  in  cierk"  ^^ 
lieu  thereof,  but  that  that  claufe  was  totally  to  be  left  out  of  the  SaJk.  54. 
judgment,  for  that  it  was  not  like  the  cafe  of  a  pardon,  which  ^°^^'  S^j* 
does  not  alter  the  law,  but  only  excufes  that  party,  fo  fiihil  de  '  * 
fine  quia  pardonatur » 

2.  At  what  Time  to  be  awarded. 

If  in  a  (a)  real  a£lion  the  tenant  ^omes  tlie  firft  day  and  ren-  Co.lImzS. 
ders  the  land,  he  {hall  not  be  amerced.         ^     t-,-    ,      r.     .  5  Co.  49. 

Cro.  Eliz.  65.     Cro.  Car.  564.     8  Co.  6r. 

So,  in  detinue  for  a  box  of  charters  by  the  heir,  upon  the  38  E.  3.  20. 
delivery  of  his  father ;  if  the  defendant  comes  the  firft  day,  and  ^°^'-  ^^'^* 
fays,  that  he  hath  been  always  ready  to  tender  them,  and  yet  is,  ^'^' 
if  the  plaintiff  does  not  traverfe  this,  the  defendant  fhall  not  be 
amerced. 

In  a  cut  in  vita^  if  tlie  tenant  vouches,  and  the  vouchee  comes  14 E.  3. 16. 
the   firft   day  of  the  fummons    and  tenders,    yet  he   fhall   be  ^°'''  ^^^' 
amerced ;    for  when  the  tender  is  not  at  the  firil  day  of  the 
original,  an  amercement  is  due  to  the  king. 

In  an  account,  if  the  defendant  conies  the   firfl  day  and  ten-  sR.a.  45. 
ders  the  money,  and  the  plaintiff  accepts  it,  none  of  them  fhall  ^°"-  '^^'■• 
be  amerced.  ^" 

So,  in  an  account,  as  receiver  of  10/.,  if  the  defendant  pleads,  46  E.  3.40. 
never  his  receiver,  and  this  is  found  againft  him,  by  which  he  ^°"'  ^^^' 
is  adjudged  to  account ;  and  after  he  comes  and  tenders  the  10/., 
and  makes  oath,  that  after  the  time  that  the  money  was  delivered 
to  him,  he  could  not  find  any  thing  to  buy  for  profit,  this  fhall 
be  a  good  difcharge  of  the  defendant,  and  neither  he  nor  the 
plaintiff  fliall  be  amerced. 

In  dower,    if  the  tenant,    after  he  is   [a)  elToined,    renders  12  E.  3.2. 
dower,  and  avers,   that  he  hath  always  been  ready,  ^V.,    the  Ro^-Abr. 
tenant  fhall  not  be  amerced.  (a)  But  if 

the  tenant  tenders  to  the  demandant  her  dower,  after  /he  hath  taken  a  i^y  prece  partium,  he  fliall  be 
amerced,  though  this  delay  was  by  the  alfent  of  the  demandant.  j8  E.  3.  39.  Roll.  Abr.  aia.  S.  C. 
but  a  quare  is  added. 

In  a  writ  of  dower,  if  the  tenant  vouches  the  heir  of  the  181.3.14. 
baron,  and  the  vouchee  demands  the  lien ;  and  upon  this  the  ^^^^-  ^^^' 
vouchee  enters  into  warranty,  as  he  who  hath  nothing  by  de- 
fcent,  Isfc.y  and  the  tenant  fays  that  he  hath  affets  by  defcent ; 
upon  which  judgment  is  given,  that  the  demandant  fhall  recover 
againft  the  tenant,  l^c,  the  vouchee  fhall  be  in  mifericordiaf 
though  he  doth  not  counterplead  the  warranty. 

If  in  an  action  of  debt  the  defendant  comes  the  firft  day,  and  Roll.  Abr. 
appears  by  attorney,  and  makes  defence,  fcilicet^  defendit  vim  ^  ^^^'  _^^^*' 
injuriam  quandof  ^c.f  and  after  the  attorney  pleads  non  fum  in-  Lewis  ad- 

formatuSt  j"<^ge4. 
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foymatus,  the  defendant  fhall  be  amerced  ;  for  he  ought  to  have 

acknowledged  the  action  the  firft  day,    not  to  have   made  any 

defence. 
Roll.  Abr.         So,  if  in  debt  the  defendant  comes  the  firft  day,  and  imparls 
113.  Dame  fjj}  [\^^  nt\t  term,  and  then  judgment  is  given  upon  non  fuin  iti'- 
Vawtrcy.     fonnatuSi  the  defendant  fhall  be  amerced. 

Roll.  Abr.  But  if  in  an  a6lion  of  debt,  the  defendant  comes  the  firft  day 
Z13.  Bjrc-  ^y  attorney,  and  fays,  that  non  ejl  informatus^  and  thereupon 
Rooks?  judgment  is  given,  the  judgment  fliall  be  againft  the  defend- 
Yelv,  loS.  ant  for  the  debt,  damages  and  cofts  ;  but  luhil  in  miferlcordia  quia 
?'  '■"•  ^^*  venit  primo  die  per  fummotiitionem^  becaufe  this  is  all  one,  as  to 
^"  ^^  *         the  plaintiff,  as  if  he  had  confelTed  the  a£tion,  for  he  is  not 

more  delayed  by  this,  and  this  is  the  courfe  of  the  Common  Pleas 

in  fuch  cafes.  , 
<;  Co.  4.9.  If  hi  a  writ  of  entry,  in  le  quihtis  in  Wales,    the  defendant 

Hall  and  pleads  non  dijfciftvit,  and  pending  this  plea,  a  general  pardon  is 
^.^"5^'"  made  by  parliament,  by  which  all  fines,  amercements,  ^c.  are 
Moort  394..  pardoned,  and  after  judgment  is  given  for  the  demandant,  yet 
pi.  5"-  the  tenant  fhall  not  be  amerced  for  the  delay  after;  for  the  not 
^'?'l^'  rendering  the  firft  day,  according  to  the  command  of  the  king's 
■co.1!it".j26.  writ,  is  the  caufe  of  the  amercement,  and  that  Is  pardoned. 

Jenk.  Cent.  258.  S.  P. 

Vent.  96.  If  in  debt  againft  executors  the  defendants  do  not  appear  the 

Noel  and  ^^^  jgy^  |3^{■  after  come'  and  plead  plene  adininijlravenmt,  and 

iudged.'*  *  thereupon  the  plaintiff  prays  judgment  qiiando  ajfets  acciderint,  he 

Sid, 449.  {hall  have  fuch  judgment,  and  the  defendants  ihall  be  amerced; 

s.c.  ad-  jjnd  though  in  this  cafe  it  did  not  appear,  by  the  record,  but 

^L'-'v^zU.  that  the  defendants  pleaded  the  day  of  the  declaration,  yet  pet' 

s.  c.  ad-  Vaughan,  C.  J.  it  ihall  not  be  fo  intended,  unlefs  entered  vene- 

judged,  and     ^^^^^  .^^^^  ^-^^ 

laid  It  was  ■« 

after  imparlance.      Sand.  126.    S.C.  adjudged,  and  there  faid  by  Sanders,  that  it  was  not  law ;   for 

thoi;gh  they  delayed  the  plaintiff,  yet  by  their  fubfequent  plea  they  excufed  themfelves  of  the  tort  \   as 

if  in  a  quare  impedit  a  bi(hop  imparls,  and  after  pleads  be  claims  nothing  but  as  ordinary,  he  ihall  not  be 

amerced,  becaufe  he  hath  excufed  himfelf  of  the  wrong ;  but  quare  of  this  reafon,  becaufe  in  this  very 

cafe  the  billiop  fliallbe  amerced,  as  appears  by  Hob.  200.     Cro.  Jac.  93  . 

C0.Lit.127.  If  the  plaintiff  be  nonfult,  or  if  a  writ  abate  by  the  {a)  a£l 
s  Co.  61.  (jf  ji^g  plaintiff  or  demandant,  or  for  matter  of  form,  the  plaintiff 
^  °  *      ^'     or  demandant  fhall  be  amerced. 

(a)  But  if  a  writ  abate  by  the  a£t  of  God,  the  plaintiff  or  demandant  (Tiall  not  be  amerced.  Co.  Lit. 
127.  8  Co.  61.  S.  P.  So,  in  trefpafs  for  taking  his  corn,  if  \ipon  the  pleading  thL-  right  of  the  tithes 
come  in  queftion,  by  which  the  writ  abates,  yet  the  plaintiff  fhall  not  be  amerced,  becaufe  there  was  not 
any  default  in  him.     38  E.  3.   6.  b.     Roll.  Abr.  21  3.  S.C. 

45  Aff.  18.  In  an  aftion  brought  by  two,  if  the  writ  abate  [h)  by  the 
43  E.  3  23.  j^gjjj}^  of  one  of  them,  the  other  fhall  not  be  amerced,  becaufe  it 
Ro'ii.Abr.''    is  by  the  act  of  God,  without  the  default  of  the  party. 

213.     {{b)  Such  an  abatement  is  now  prevented  by  8  £:  9  W.  3.  c.  11.  §  7.] 

47  AfT.  3.         So,  if  two  join  in  a  perfonal  a£lion,  and  one  is  nonfuit,  which 
8  Co.  61.      jn  [^^y.  jg  tj^e  nonfuit  of  the  other,  yet  the  other  (hall  not  i)e 
amerced,  becaufe  this  is  not  his  fault. 
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If  one  demandant  or  plaintiff  is  nonfuit  in  fuch  a(£lion,  wherein  8Co.  6i.a. 
iVimmons  and  feverance  lies,  and  the  other  proceeds  therein,  he 
that  is  nonfuit  {hall  not  be  amerced. 

3.  "Whether  to  be  awarded  when  the  Partv  Is  acquitted  as  to 

Part. 

It  feems  to  be  a  general  rule,  that  if  part  is  found  for  the  de-  8  Co.  6i.  a, 
mandant  or  plaintiff,  and  part  againfl;  him,  he  (liall  be  amerced. 

As  if   in    adlion    of   covenant  for  feveral  covenants  broken,  RolJ.  Abr. 
the  plaintiff  be  barred  for   one,  he  fhall   be  amerced  for  this,  ai6.  Wafld 
though  he  recovers  for  the  other.  Roll.  Rep  "4.11.^ s°c. 

So,  in  an  aftion  upon  the  cafe  upon  a  promife  to  do  two  RoU.  Abr. 
th'mgs,  fd licet  to  pay  fo  much  for  certain  land  fold,  and  if  tlie  ^'f' „ 
vendee   fells  it  again   for   more   than   he  paid,  to  pay  fo  much  ^11'    ^^' 
more;  and  the  defendant  pleads  in  bar  a  releafe,   which  is  ad-  sBuif. z'^d. 
judged  no  bar  for  part,  (fcilicet  for  the  laft  fum,)   and  a  bar  for  ^'P',^'^' 
the  firft  fum  ;  he  (hall  be  /;;  mifericordid  for  this  I'um  of  which  he  a  writ  of  er- 
is  barred,  though  it  be  an  entire  promife  ;  and  he  could  not  have  ro''.  and  ihe 
an  adtion  but  upon  both  parts,  for  he  might  have  acknowledged  ■'jr^'"'?'^ 
himielf  fatisfied  of  that  which  he  had  releafed.  coidingiy. 

If  the  plaintiff  declares,  that  he  was  pofieffed  of  an  hoy,  float-  Hard.  30. 
ing  at  anchor  in  the  river  Thames^  loaded  with  goods,  and  that  ^''"'^^'■^  ^"ti 
the  defendant  jatis  fc'ievs^  being  mafter  of  a  flup  failing  in  the 
river,  fo  negligently  governed  his  faid  fnip,  that  flis  in  prudlSl. 
naviculam  of  the  plaintiff  nnoletiter  riiebat,  dsf  illain  fregit  C2f  Juh- 
merfit;  and  upon  not  guilty  pleaded  the  jury  find,  that  quoad 
negligentem  gnhernationem  7mvis  prted.  defend,  per  quod  in  tiaviculairt 
querenlis  violenter  ruebat,  ^  illam  fregit  is'  fubmerjity  the  defend* 
ant  is  guilty,  i^f  quoad  refuluum  pranujforum  that  he  is-  not  guilty, 
the  plaintiff  (hall  not  be  amerced,  for  there  is  no  refdumn^  and 
the  firft  part  of  the  verdiil  comprehends  all  the  injury  complained 
of  in  the  declaration. 

In  an  a£lion  of  wafle  in  domihus  l2f  gnrdini^  if  upon  the  writ  t4'^-3-i7» 
of  inquiry  of  wafte  the  defendant  be  found  guilty  in  domihus^  and   -'^''' c^p 
not  guilty  in  gardinoy  the  plaintiff  fhall  be  z«  imfencGrdid  [a)  for  cited  and 
the  garden.  agreed,  be- 

caule  he 
counts  for  wafte  in  places  where  no  '.vafte  was  done ;  but  where  w.itte  15  afTigred  in  cuf.ing  down  twenfy 
trees,  and  the  wafte  12  tbund  in  cuiiin.g  down  two  trees  only,  and  ib  the  variance  in  quantity,  it  is  otlier- 
wife.  [a)  So,  if  in  cafe  the  plaintiff  declares  he  is  feifed  of  two  hundred  acres,  to  vhich  he  hath  ci  m- 
men  appurtenant,  and  that  the  defendant  inclofed,  /-r'  qu.d-,  &c.  and  the  jury  fijid  that  he  hath  only 
ninety  acres,  parcel,  &c.  he  fliali  be  tn  m'lj'erkoidia  for  the  refidue.     Palm.  270. 

In  [b)  trefpafs  for  the  battery  of  his  fervant,  and  the  taking  of  2a  af.  76. 
his  timber,  if  the  defendant  be  found  guilty  of  the  taking  of  the  ^"^'*  ^'''■* 
timber,  and  not  guilty  of  the  battery  of  the  fervant,  the  plaintiff  jvioo'r,  gci, 
fhall  be  amerced  for  this.  s.  p. 

Dyer,  89. 
pi.  III.  like  point,     {h)  So,  in  debt,  where  part  is  found  for  the  plaintiff,  and  part  for  tlie  defendant 
aSid.  J37.     Cro.  Eliz.  699. 

If  in  debt  upon  the  ftatute  of  H.  8.  for  bu^'ing  tithes,  the  Cro,Eli«; 
plaintiff  demands  5c/.  for  the  value  of  the  land,  and  the  jury  ^^"J-    ^*" 
Vol.  III.  N  find  TeyV"" 


lyS 


Cro.  Eliz. 
257.  fer 
Curiam. 


a  Sid.  136. 
^er  Curiam. 


8  Co.  61. 


4+Aff.  33. 
44  E.  3.24. 
Roll.  Abr. 
217. 

44-Aff.  33. 
44  E.  3.24. 
Roll.  Abr. 
217. 

Roll,  Abr. 
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Z3  Aff.  iS. 
Dyer,  312. 
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Roll.  Abr. 
2]  6. 
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Roll.  Abr. 
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Roll.  Abr. 
316.  S.C. 
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find  the  value  but  20/.,  the  plaintiff  ihall  have  judgment,  ^c.f 
but  fliall  be  amerced  quoad  the  refidue  of  the  50/. 

But  in  trefpafs,  or  other  anions  where  the  plaintiff  declares 
ad  damnum,  if  lefs  be  found  than  he  declares  for,  yet  the  plaintiff 
fhall  not  be  amerced,  bccaufc  the  a£lion  is  founded  upon  an  un- 
certainty. 

In  replevin,  if  the  defendant  avows  the  taking  of  two  feveral 
diftreffes,  for  feveral  caufes,  and  iffue  is  joined  upon  the  taking 
of  one  diftrefs,  and  found  for  the  plaintiff,  and  a  fiol/e  profequi 
entered  as  to  the  other,  the  plaintiff  Ihall  not  be  amerced. 

4.  Whether  to  be  awarded  where  there  are  feveral  Parties,  and 
fome  of  them  only  acquitted. 

If  all  or  part  is  found  againfl:  one  tenant  or  defendant,  and  no- 
thing or  but  part  againft  the  other,  the  demandant  or  plaintiff 
fhall  be  amerced,  unlefs  there  be  no  default  in  him. 

In  an  affife  againft  two,  if  it  be  adjudged  againft  one  upon  his 
plea,  and  the  demandant  releafe  his  damages,  and  have  judgment 
prefently  for  the  land  againft  him,  relinquilhing  his  fuit  againft 
the  other,  he  fhall  not  be  amerced  for  the  other. 

In  trefpafs  againft  feveral,  one  is  found  guilty,  and  the  plain- 
tiff" prays  judgment  againft  him,  relinquifhing  his  fuit  againft  the 
reft,  he  fhall  not  be  amerced  for  them. 

In  trover  and  converfiou  of  1000  loads  of  coals  againft  three 
perfons,  if  one  of  the  defendants  is  found  guilty  of  100  loads, 
and  not  guilty  of  the  reft,  and  another  guilty  of  zoo  loads,  and 
not  guilty  of  the  reft,  and  the  third  guilty  of  100  loads,  and  not 
of  the  reft,  in  this  cafe  the  plaintiff  (hall  not  be  amerced  againft 
any  of  them,  becaufe  each  of  them  Is  found  guilty  of  part, 
though  feverally. 

In  an  afiife  againft  two,  if  th.e  plaintiff  recovers  againft  one, 
and  the  other  is  found  not  guilty,  the  plaintiff  ftiall  be  amerced 
as  to  him. 

In  a  writ  of  forcible  entry  againft  feveral,  for  entering  with 
force,  and  holding  out  with  force ;  if  fome  are  found  guilty  of 
the  forcible  entry,  and  not  guilty  of  the  holding  out  with  force, 
the  plaintiff  {hall  be  in  mifericordid  for  this. 

So,  if  fome  are  found  guilty  of  the  holding  with  force,  and  that 
they  entered  peaceably,  the  plaintiff  fhall  be  amerced  for  this. 

If  a  man  brings  an  affife  againft  the  tenant  and  diffeifor  of  a 
rent-fervice,  and  the  tenant  is  acquitted,  and  the  diffeifor  found 
guilty,  the  demandant  fliall  be  amerced  for  the  tenant. 

So,  in  an  affife  of  a  rent  againft  one  tenant  and  two  diffeifors, 
if  he  recovers  againft  the  tenant  and  one  diffeifor,  and  the  other  is 
acquitted  of  the  diffeifin,  the  demandant  fhall  be  amerced  for  him. 


5.  Of  awarding  Fines  and  Amercements  jointly  or  feverally. 

II  Co.  43.  If  there  are  feveral  defendants,  and  all  of  them  convidted,  a 
Roll.  Rep.  jf^-j^j.  ;j-^v*rd  of  one  fuie  againft  them  all  is  erroneous,  for  it 
"^^  10  ought 
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ought  to  be  feverally  again  ft  each  defendant;  for  othervvife  one,  Dyer,  an. 
who  hath  paid  his  propoi'tionable  parr,  might  be  continued  in  ^^^'  ^^S* 
prifon  till  all  the  others  have  alfo  paid  theirs,  which  would  be  in 
effect  to  punilh  him  for  the  offence  of  another. 

If  at  a  court-leet  twelve  of  the  inhabitants,  time  out  of  mind,  nCo.  42. 
by  the  fteward,  have  been  fworn  chief  pledges,  who  at  every  leet  ^r*^*^^^^^  fi . 
have  ufed  to  prefent,  that  they  the  faid  chief  pledges  (liould  pay  i^gp'.  ^j. 
to  the  lord  of  the  leet  10  s.  pro  certo  letie^  and  accordingly  have  73.  S.  C. 
paid  it  at  the  faid  leet;  if  at  a  court-leet  twelve  chief  pledges 
being   fworn  to  inquire  of  the  articles  of  the  leet,    refufe  to 
prefent,  that  they  ought  to  pay  loj-.  pro  certo  leta^  the  fteward 
cannot  impofe  one  joint  fine  upon  them  all,  but  muft  fine  them 
feverally;  for  the  refufal  of  one  is  not  the  refufal  of  the  other. 

If  in  an   aflife   againft  two  the  difleifm  is  found  with  force,  1100.43.3. 
though  the  difTeifin  was  joint,  yet  the  fine  fhall  be  feveral. 

If  in  a  plaint  two   are  nonfuited,    the  amercement  fhall  be  1100.43.3. 
feveral. 

And  though  the  judgment  be  againft  two,  and  idea  in  mifericor-  11C0.43. 1. 
did^  yet  when  it  is  afFeered  by  the  coroners  in  paisy  the  amerce- 
ment fhall  be  laid  on  them  feverally. 

So,  if  there  are  feveral  defendants,  and  by  law  they  are  to  be  iiCo.  43. 
fined,  though  in  the  entry  of  the  judgment  it  is  idea  capiantuvy  yet 
it  fhall  be  taken   reddendo  fingula  Jingulisy    and  there  fhall  ifuie 
feveral  capias  pro  fine. 

Yet  in  fome  cafes  a  fine  or  amercement  fhall  be  impofed  upon  11C0.63.  b. 
feveral  jointly,  as  upon  a  county,  hundred,  and  fo  upon  a  village, 
l^c.y  as  for  the  efcape  of  a  murderer,  ^V.,  becaufe  of  the  uncer- 
tainty of  the  perfons,  and  the  infinity  of  their  num.ber. 

In  trefpafs  againft  two,  if  one  be  found  guilty  to  damage  quoad  sCo.  58, 
him,  and  the  other  is  found  guilty  to  damage  quoad  him  ;  in  this 
cafe  each  defendant  fhall  be  amerced  feverally,  and  the  plaintiff 
(hall  alfo  be  feverally  amerced  quoad  each  of  them. 

6.  "Whether  the  Party  can  be  twice  amerced  in  the  fame  A£lion. 

It  is  laid  down  as  a  rule,  that  a  defendant  fhall  not  be  amerced  8  Co.  61.  a. 
twice  in  the  fame  adlion,  for  that  would  be  to  punifh  him  twice  ^°^*  ^"^^^ 
for  the  {a)  fame  offence.  (a)  But 

where  one  defendant  may  be  amerced  feveral  times  for  feveral  defaults  in  the  fame  aftion,  "Vide  z  Leon. 
4,  5.  185,  186. 

In  a  quare  impedit,  if  the  plaintiff  recovers  the  prefentation  5  Co.  58.  b. 
againft  the  defendant,  and  thereupon  judgment  is  given  upon  R^i'- •^'>^' 
demurrer  for  a  writ  to  the  bifhop  ;  and  upon  this  the  defendant 
is  amerced,  and  after,  a  writ  is  awarded  to  inquire  of  the  d; - 
mages  and  the  other  points  of  the  writ,  and  found  accordingly, 
and  judgment  alfo  given ;  for  this  the  defendant  fhall  not  be 
amerced  again. 

In  an  aftion  againft  the  fame  defendant  or  tenant,  if  the  de-  5  Co.  58. 
fendant  or  tenant  pleads  one  plea  to  part,  and  another  plea  to  ^°^'-  ''^'''• 
the  reft,  or  confelfes  part,  and  pleads  to  iffue  for  the  other,  and 
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feveral  iflues  are  found  againft  him,  yet  the  defendant  or  tenant 

(liall  not  be  twice  amerced. 

Cro.  Car.  If  in  an  tjeBiotie  finnx  agninft   four,  three  are  found  guilty 

n"*ir  quoad  part,  and  not  guihy  for   the  refidue,    and   the  fourth  is 

&  ai'  V.         found  not  guihy  generally,  the  plaintiff  may  be  amerced  jointly 

Jcukiiis.        quoad  all  the  defendants,  fcilicet,  pro  falfo  clamore  quoad  the  three, 

for  fo  much  of  which  they  were  found  not  guilty,  and  pro  falfo 

c/amore  quoad  the  fourth  y  quod  ft  iu  vifencordiJ,  and  the  prctho- 

notaries  faid  the  ufual  courfe  was  fo,  and  fometimes  otherwife, 

fcilicet,  that  quoad  the  three  for  fo  mucli,  ^t-.,  he  be  in  wifcricor- 

didy  and  quoiul  the  fourth  that  lie  be  in  mifiriccrdid  alfo. 

Sa'k.  54.  In  dower  defendant  coitfeHcs  as  to  part,  and  judgment  is  given 

pl.  I.  253.     ag^ilnft  him,  quod  ft  in  uiifericordidy  and  as  to  the  reft  he  pleads 

p'jvm.  -:'.    hi  bar,  upon  which  there  is  a  demuirer,  and  judgment  is  givcrk 

Lord  and       agaiuft   him,  qucd  ft  in  mifcricordid ;  it  was  objc£lcd  in  error, 

Laay  Cer-     ^j^^^  ^  ^^^j^  oujjht  not  to  be  twice  amerced  in  the  fame  aclion  •, 

judged.         hut  it  was  holden  well  enough  in  this  cafe,  becaufe  both  judg- 

Comb  vi--  ments  are  final  and  independent  of  one  another  ;  but  according 

^.C.  and      jQ  jj^g  report  of  this  cafe  in  Salkeldy  it  would  be  otherwife  where 

5  Mod.  64.    one  judgment  is  only  interlocutory  and  depends  upon  another,  as 

s.C.  and      (^j  quod  computet  in  account. 

Skin.  502.  p).  6.  S.C.  and  S.  P.  adjudged,  becaufe  the  fccond  amerGement  was  for  a  ne'v  delay. 
\_u.  T.';at  in  account,  if  the  defendant  be  adjudged  to  account,  judgment  /hall  be  prcfently  b(.fore  the 
rinai  jud^jment,  qud  fit  in  mifctucrdia  fuia  non  priui  ccmputavit  y  and  in  this  cafe,  if  he  be  afterwards 
found  in  arrearages,  judgment  fljall  be  again,  ^uod  fit  in  tr-.ifericcrdia.  Roll.  Atr.  218.  Parrey's  cafe 
adjudged,  ajid  sfSrnied  upon  a  writ  of  error,  and  faid  by  the  clerks  to  be  the  couife  of  the  court. 


(D)  Where  a  Fine  ought  to  be  awarded,  and  not  an 
Amercement ;   tsf  vice  ver/a. 


"S  Co.  ;9. 
Hob.  iSoc 
(b)  For  the 


"f  Tf /E  have  already  taken  notice  of  the  difference  made  between 
'  '  offences,  and  that  for  the  deli^a  majoroy  fuch  as  breaches 
various  fig-  ^^  the  pCace,  contempts  or  diilurbances  committed  in  facie  curia^ 
liifications  the  court  may  [b)  fine  and  imprifon  ;  but  that  in  real  adlions  or 
ifj ^^r*^    actions  of  debt,  the  defendant  is  only  to  be  [c)  amerced. 

Jj  Co.  5iy.  Co.  Lit.  126. — And  that  there  ii  no  difference  Isetwcen  a  fine  and  ranjom  in  a  legal  under- 
llanding  ;  for  a  line  make;,  an  end  if  the  bufinefs,  and  fu  due.^  a  ranjom,  beCaule  it  redeems  from  im- 
pilfonment  ;  and  if  thcj  were  difurcj.i  things,  it  W'uid  fjllow,  tiiat  where  the  books  fay  that  i 
man  /hall  mal;e  a  fine  and  ranJom,  tl'.ey  mull  be  taken  to  intend,  that  he  ought  to  pay  two  difi'erent 
lums,  of  which  theie  is  no  precedenf,  Co.  Lit.  127.  a.;  but  in  Dyer,  232.  pi.  5.  it  hath  beenad- 
juii^^ed,  that  where  a  nun  is  to  make  rine  and  ramoni,  the  ra)ifom  mult  be  treble  the  fine  at  leaft. 
(e)  1  hat  if  a  iheriff,  having  returned  a  cepi  corpus  into  the  King's  Bench  on  a  cafius  againft  a  man  on 
an  indiftmcnt  of  felony,  doe;  not  bring  him  in  at  the  day,  it  feems  tliat  lie  is  by  the  courfe  of  the  faid 
court  to  be  ameiceJ,  not  fii.cJ.  40  Alt',  il.  ^2.— bo,  if  a  viil  or  hundred  fuffer  a  feion  to  efcape  with- 
out being  arrclled,  they  ate  to  be  ameiced,  not  fiiied.  3  Inlt.  53.  Dyer,  210.  4  Inft.  294.  But 
v.hcther  the  puni/hment  inflliSed  on  a  gaoler  for  funering  a  criminal  nei;ligcntly  to  efcape,  be  properly  a 
fine  or  an  amercement,  .S^;  fe'f.i/^  8  H.  5.  a.    f  ki.  Coron.  S4.  292.    Rail.  £nt.  583.    27  All",  pi.  9. 

?  Co.  Co.  A  man  (hall  be  fined  and  imprifoned  for  all  contempts  (d)  done 

(</)  So,  in     ^Q  ^^y  court  of  record,  againft  the  commandment  of  the  king's 

lepievin  It  .      '       .         ,  .  /    .°         .  ,     ■/•  • 

wasadjudg-  Writ  Under  his  great  leal,  as  m  a  quare  tion  admifty  quare  tncum- 
ed  for  the     Bvavity  attachment  upon  a  prohibition,  kjfc. 

avowant, 

a  return  bikr.di  awiiJ:d,  and  there  the  Ihsriif  retwned  an  tktgate,  and  a  wUlcrr.em  was  awarded, 

tliougH 
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jTiough  rhc  plaintiff  brought  the  money  into  co.urt,  and  prayed  the  prorefs  might  be  flayed  ;  yet  the 
court  would  not  grant  it  till  they  had  anifled  a  fine  upon  the  jjlamtiif.     2  Leon.  174. 

But  when  the  demantiant  or  plaintiff,  tenant  or  ciefendant  fe  5  Co.  jS. 
retraxit f  or  recejfit  in  contetnptum  curia ;   yet  this  is  no  contempt  ''f=^=her'» 
againft  the  commandment  of  the  king  by  writ,  and  therefore  he  '^Uc\ii.' 
ihall  not  be  fined  in  fuch  cafe,  but  amerced  only.  s.c.  and  S.  P. 

If  in  replevin  the  defendant  claims  property  falfely,  and  this  8  Co.  60.  a. 
in  a  proprietate  probanda  is  found  againll  him,  he  fhall  be  fined 
and  imprifoned. 

If  one  denies  a  recovery  or  other  record  to  which  he  himfelf  8  Co.  60. ». 
is  party,  he  fhall  not  be  fined  ;  for  it  is  not  his  adt,  but  the  act 
of  the  court ;  and  he  does  not  deny  the  record  abfolutely,  but 
tioti  habetur  tale  rccordmn. 

In  an  aflife,  if  the  tenant  be  attainted  of  a  difieifin  with  force,  Roll.  Abr. 
he  Ihall  be  imprifoned.  ,     ^    ^       •  -u  ..    ,        z'-i-a'iHfe- 

^  veral  cafes  there  cued  out  ot  the  year-books  to  this  purpol'e. 

But  in  an  aflife  for  a  rent -feck,  if  the  defendant  be  found  a  Boii.  Abr, 
difleifor  by  denier  only,  the  judgment  (hall  not  be  ^uod  capiatur^  ^^S* 
but  only  in  mifericordid . 

Alfo,  in  an  aflife  of  a  rent-charge  againft  feveral  tertenants ;  39A(r.  pi. 4.. 
if  it  be  fov\nd  the  plaintiff^  diltrained  for  this,  and  one  of  the  de-  ^°""  ^^^' 
fendants,  without  confent  of  the  reft,  made  the  refcous,  though  [a)  For  he 
the  others  are  difleifors  by  the  denier  ;   [a)  yet  they  Ihail  not  be  who  made 
imprifoned,  but  only  he  v^ho  Qiade  the  j;-efcous,  \^  the  oni"^ 

difleifor  with  force.     Co.  Lit.  161.  h. 

In  an  aflife,  if  the  tenant  by  his  plea  does  not  deny  the  ouftcr,  28  aa".  t5. 
though  he  be  after  found  a  diiteifor  without  force,  yet  he  flxall  be  R''"-''-br. 
jmp.nloned. 

In  an  aflife  of  nuifance,  if  the  defend3nt  be  found  guilty,  he  19  Afl".  j6. 
Ihall  be  imprifoned.  '  -  •        ■       ^        Roll.  Abr. 

f  2*1.    S.  C. 

Although  in  all  actions  {h)  quare  vi  ^  annisy  as  refcous,  tref-  (^}  8  Co. 
pafs,  i^c,  the  defendant  ftiall  be  fined;    yet  (r)  in  a«Stions  of  59- *>. 
(d)  trefpafs  upon  the  (e)  cafe,  if  the  defendant  be  found  guilty,  ^^^ ' 
the  judgment  fhall  not  be  ^uod  capiqtury  but  quod  Jit  in  mlferi-  (i)SCo.  59. 

*        "•  (J)  That  in 

trefpafs  or  other  actions,  where  the  plaintiff  declares  ai  damnum,  if  lefs  be  f  jund  th^n  he  declares  for  ; 
yet  the  plaintiff  ihall  not  be  amerced,  becaufe  the  aflion  is  founded  upon  an  uncertainty.  Cro.  Eliz  2^7. 
(«)  So,  in  an  adli.on  againft  an  inn-keeper  for  goods  flole.11,  the  judgment  fl)all  cot  be  ^uid  capiatur, 
Cro.  Ja«»  284' adjudged. 

But  in.  trefpafs,  if  the  plaintiff  de9l^res  that  ^e  levied  a  plaint  Hob.  jSo. 
in  London^  and  upon  procefs  J.  S..  W3s  arr?fte4  ^y  a  ferjeant,  ^^^^^^J 
and  that  the  defendant  vi  ^  armis  refcued  him,  per  quod  he  loft  r„ii.  Abr*. 
his  debt ;  and  upon  not  gM^lty  pLeaded,  it  be  found  for  the  plain-  221.  S..  9. 
tiff  J  the  judgment  hereupon  ought  ta  he  quod  defendvns  capiatur  ; 
for  though  the  nature  of  the  aftion  is  properly  an  action  upon  the 
cafe,  as  touching  the  lofs  of  the  debt  of  the  plaintiff;  yet  this 
being  with  force  to  the  ferjeant  who  was  a  minifter  as  well  to 
^e  plaintiff  ^  the  ^ourt,  the  plaintiff  may  couut  vi  iS  armis^ 
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1 82  jTineiGf  and  Omercemcnw^ 

Roll.  Abr.  If  a  man  denies  his  own  deed,  and  this  is  found  againft  him  by 
Tbui"'^'  "^^^^^^^i  lie  (hall  be  imprifoned  for  his  falfity,  and  trouble  to 
230"  S.*  P.     the  jury*. 

*  ^.  If  this  is  now  law  ? 

But  for  tills  But  if  a  man,  where  his  own  deed  is  pleaded  againft  him, 
6of  Roll.  P^'^^<^s  m;i  eftfaBuin^  and  after  at  the  nifi  prius^  or  before  verdiftj, 
Abr.  224.      reUcid  verificatione  cognofcit  this  to  be  his  deed,  he   (hall  not  be 

Keilw.  4.2.    imprifoned,  but  only  amerced. 

2  Roll. Rep.         ^  ^ 

45.     Noy,  4.     Cro.  Jcc.  64.     Dyer,  67.     Raym.  ^oz.     Mod.  73.     z  Saund.  1S5.      2  Keb.  678. 

6S8.  694.  734. 

2oAfr.  10.        If  a  man  pleads  a  deed  of  the  plaintiff"  or  his  anceftor,  made 

Roll.  Abr.     ^Q  fj^g  anceftor  of  the  defendant  who  pleads  it,  and  this  is  found 

againft  him,  he  fhall  not  be  imprifoned  for  his  falfity,  becaufe  he 

could  not  know  whether  this  was  his  deed  or  not,  being  made  to 

his  anceftor. 

27  Afi".  56.        In  trefpafs  contra  pacem,  for  trampling  his  corn  •,  if  it  be  found 

fa'aS^C*     *^^^  ^^^  cattle  of  the  defendant  efcaped,  but  not  contra  paceniy 

f  £^/.  de '    and  trampled  the  corn,  yet  the  defendant  ftiall  be  imprifoned,  for 

hoc,  if  now    he  ought  to  keep  his  cattle  at  his  peril  f . 

law  ? 

Roll.  Abr.  In  an  adtion  upon  the  cafe,  upon  an  ajfumpjit,  if  the  defendant 
*22-3.         be  found  guilty,  the  judgment   Ihall  not  be  quod  capiatury  but 

quod  Jit  in  mifericordid. 
Roll.  Abr.         In  a  writ  of  deceit  againft  the  party  who  recovered  in  a  real 
g'J^  aftion   and   the   flierifF,    if  it  be   found   that   no   fummons   was 

S.  P.'  be-      made,  he  that  recovered  before  ftiall  be  imprifoned. 

caafe  founded  upon  the  deceit  done  to  the  court  in  obtaining  judgment. 

SCo.  60.  b.  In  all  cafes  where  a  thing  is  reftirained  by  any  ftatute,  the  of- 
6- K  "Like    ^^"^^'^  ^^^11  ^e  fined  and  imprifoned. 

point  adjudged,   12  Co.  134. ;  like  point  refolved  z  Inft.  131.     a  Roll.  Rep.  4C0. In  an  ailion  of 

fcandalum  magnatum,  whether  the  judgment  ought  to  be  quod  defenders  cap'ia-ur,  duUtaiur  ;  Probee  and 
the  Marquis  of  Dorcheiler,  Sid  233.  adjourned,  Keb.  8i-j.  aJjourned  upon  a  writ  of  error.  Lev. 
348.  dubitatur;  but  the  court  inclined,  that  if  it  was  In  mijerkord'ij,   it  was  fufficient. 

no  Afl".  38.  As  in  an  a£lion  upon  the  ftatute  oi  Alarlebridge  for  driving  a 
Roll.  Abr.  diftrefg  out  of  tjie  county,  the  defendant  being  found  guilty  fhall 
fsiu.de  hoc  be  imprifoned  |. 

if  now  law  ? 

Roll.  Abr.         So,  in  an  adion  of  debt  upon  the  ftatute  of  i  £sf  2  Ph.  &  Mar. 

***•  c.  12.  of  dlftreffes,  by  which  the  defendant  ftiall  forfeit  to  the 

party  grieved,  for  the  driving  a  diftrefs  out  of  the  hundred,  5  /., 
and  treble  damages;  if  the  defendant  be  found  guilty,  the  judg- 
ment ihall  be  qteod  capiatur. 

Roll.  Abr.         In  an  adion  of  debt  upon  the  ftatute  of  ufury,  for  treble  the 

anVW^r^'^  fum  lent  for  taking  more  than  8/.  per  cent.,  if  the  defendant  be 

good.  found  guilty,  the  judgment  fliall  be  quod  capiatury   becaufe  he 

took  it  contrary  to  the  provifion  of  the  ftatute. 

Roll.  Abr.        But  in  an  adlion  of  debt  upon  the  ftatute  of  2  ^  3  /?.  6. 

g?j^'^  c.  13.,  for  not  letting  forth  tithes,  if  judgment  be   given  for 

'  *  "*  the 
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the  plaintiff,  the  judgment  fhall  be  quod  fit  in  mifericordiay  and  not  S.  P.  ar. 
quod  capiatur;  {a)  becaufe  this  is  but  a  debt  given  in  recompence  ff^^'j  l 
of  tithes,  and  this  is  the  ufual  courfe.  for  5/.  upon 

the  ftatute  of  i  &  2  Ph.  &  Mar.  c.  12.  for  taking  above  ^d.  for  a  diftrefs,  the  defendant  /hall  be  in 
mijerkordia  only,  becaufe  this  adlion  is  founded  upon  the  non-payment,  and  not  upon  the  ftatute.  Cro» 
Car.  560.  adjudged. 

So,  in  an  a£l:ion  for  a  robbery  founded  upon  the  ftatute  of  Cro.  Jac. 
Winchejlery  if  the  defendants  are  found  guilty,  the  judgment  fhall  35°-  Old- 
be  quod  fint  in  mifericordid ;  becaufe  this  a£lion  is  not  founded  TheHun- 
upon  any  male-feafance^  but  upon  a  fion-feafance  only.  dred  of  Witherly. 

In  an  adlion  of  trefpafs  for  an  affault  and  battery ;  if  the  bat-  Cro.  Car. 

tery  was  done  before  a  general  pardon,  by  which  the  fine  is  par-  '^'   ^wayn 

doned,  yet  the  judgment  {hall  be  entered  [b)  quod  capiatur;  for  adjudged. 

the  court  need  not  take  conuzance  thereof  without  demand.  (^)  The  en- 

try in  this 
cafe  is  fometimes  qu:d  capiatur,  and  fonietimes  quod  non  cafiatur  quia  pardonatur  ;    but  for  this  vidt 
Cro.  Eliz.  153.  778.     Leon.  3C0.     BrownJ.zii.    Yelv.126.    5  Co.  49.     Moor,  354..     Jenk.  Cent, 
258.     Lane,  71.     Salk.  54..  pL  z. 


(E)  Who,  in  refped  of  their  Perfons,  are  not  to  be 
fined  or  amerced. 

'T'HE  king  being  plaintiff  or  demandant  (hall  not  be  amerced,  Co. Lit.  127. 

-■•    nor  (hail  the  U)  queen  confort.  ^  ^^'J'^' 

^  '    *  F.N.B.  31. 

3  Bulft.  276.       (c)  Where  the  judgment  is  againfl.  the  queen,  6f  in  tnifericordia  nihil,  et,  quod  cortjon 

regis.     Roll.  Abr.  215. 

An  infant  being  plaintiff  or  demandant  (hall  not  be  amerced,  C0.Lit.127. 
and  this  is  the  reafon  {d)  he  fhall  not  find  pledges.  ^BuTft^z'e. 

Palm.  518.     Roll.  Abr.  214.  288.     (</)  That  he  fliall  not  find  pledges.     Cro.  Car.  1 61.  adjudged. 

But  an  infant  defendant  fhall  be  amerced,  if  he  pleads  with  Roll.  Abr. 
the  demandant,  and  the  matter  is  found  againft  him  j  [e]  but  he  ^^^'  ^^°' 
fhall  be  pardoned  of  courfe.  (^)  And  the 

entry  in  fuch  cafe  \i  idea  in  mifericordid  fed  pardonatur  quia  infant.     8  Co.  61.     Palm.  518.     Nihil  in 
mifericordid,  quia  infant.     Cro.  Car.  410. 

But  if  an  infant  brings   an  aftion  by  his  prochein  amyy  and  Dyer,  338. 
pending  the  a£lion  comes  of  full  age,  and  makes  an  attorney,  pi-4^« 
and  after  Is  nonfuit^  he  fhall  be  amerced. 

If  an  infant  brings  an  action  of  trefpafs  by  guardian  againft  Roll,  Abr. 
two,  and  the  defendants  plead  not  guilty,  and  at  the  nifi  prius    ^Yd'a^d^*^' 
the  plaintiff  appears  in  pcrfon,  and  a  verdi£l  is  found  for  the  Anguiib, 
plaintiff  for  part,  and  not  guilty  for  the  reft,  and  one  of  the  de-  adjudged. 
fendants  not  guilty,  and  judgment  is  given  for  the  plaintiff,  for 
that  for  which  the  verditSl  is  given  for  him,  i^  quod  nil  capiat 
per  billam  for  the  reft,  and  him  that  is  found  not  guilty,  fed  nihil 
de  mifericordia  pro  falfo  claviore^  ilfc.y  quia  qiiere7is  tempore  tranf- 
greffionis  pr^diEl.faEliZ  infra  atatem  exifebats  yet  this  is  good,  and 
no  error. 

N  4  In 
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5  Co.  49.  If  a  praripe  is  brought  apainft  an  infant,  and  pending  the  pka 

^'^°"'^>  ■'94-    lie  ccmes  of  full  ac;e,  he  fhall  be  amerced  for  the  delay  after  he 

Roll.  Rep.  r  r    M  ^  ' 

494.  comes  or  luli  age. 

3  Balft.  251. 

16E.  3. 14.  If  baron  and  feme  are  vouched  in  the  right  of  the  feme,  and 
Koll.  Abr.  judgment  is  given  agaiuil  them,  and  the  feme  is  to  be  amerced, 
fa>  And  this  ^^^^Y  ^^^'^  ^^  amerced,  {a)  though  the  feme  be  within  age,  the 

amercement    hufbaud  beitlg  of  full  age. 
n»dll  not  be  pardoned  ot'  courle,     16  E.  3.  14. 

Hob.  127.  In  an  aclion  upon  the  cafe  againft  baron  and  feme  for  fcan- 
dalous  words  fpoken  by  the  feme,  and  judgment  given  againft 
both,  as  well  the  huftand  as  the  wife  fhail  be  amerced. 
Roll.  Abr.  In  an  a6lion  of  trover  and  converfion  againft  baron  and  feme, 
215.  Cro.  fj^j.  ^.}^g  converfion  of  the  feme  during  the  coverture  \  if  the  feme 
4;o.  Roll.  t)e  found  guilty  by  verdict,  and  the  baron  not  guilty,  yet  both 
Rep.  19:.  ihall  be  in  mifcru-ordid :  for  the  amercement  is  not  for  the  convcr- 
s^c^  d^'  fion,  but  for  the  delay  of  the  fuit,  and  the  non-rendering  the 
judged.         firlt  day,  of  which  tht;  baron  is  as  well  guilty  as  the  feme. 

Roll.  Abr.  In  a  writ  of  dower,  if  the  tenant  vouches  the  baron  and  feme, 
>^j-6'  as  in  the  right  of  the  feme,  as  heir  to  the  hufband  of  the  de- 
mandant, and  the  voucher  demand  the  lien,  upon  which  the 
lien  is  fiiewn,  and  they  enter  into  warranty,  as  thofe  who  have 
nothing  by  defcent ;  and  the  tenant  favs  that  they  have  by  de- 
fcent,  upon  which  judgment  is  given  againft.  the  tenant,  ts'r., 
the  feme  only  Hiall  be  amerced  without  the  baron. 
_      .  If  a  feme  covert  fues  a  groundlefs  appeal  of  the  death  of  her 

peal,  25.       hufband,  known  by  her  to  be  alive,  Ihe  fiiall  be  fined. 
8H.  4.  17.  pi.  z. 

^7  Art".  I.  In  an  afiife  againft  baron  and  feme,  if  the  feme  be  received 

Roll.  Abi.  upon  the  default  of  the  baron,  and  plead  in  bar,  and  acknow- 

a)But\f-\  ledge  an  oufter,  and  the  demandant  take  ilTue  upon  the  bar,  and 

feme  covert  this  be  found  for  the  demandant,  the   tenant  {hall  not  be  im- 

be  found  prifoned  for  this  confclhon  of  an  oufter,  (h)  becaufe  ftie  is  a  feme 

guilty  01  a      *  •>    \   / 

trefpa!s  be-      COVert. 

lore  the  coveiture,  ihc  fl.all  ic  .  r.prifoned.     21  Aff.  S7.     Roll.  Abr.  220. 

Roll.  Abr.  If  a  baron  of  parliament  be  found  a  difleifor  with  force  hi  an 
s'.°-"-  ]'^'^    affife,  the  judgment  againll  him  fhall  be  quod  capiaiur. 

cafe.  Cro.  El'z.  170.  S.  C.  adjudged,  for  chat  it  is  upon  a  diircifin  found,  vipon  which  a  fine  is  given 
by  xht  ftjtute  of  TVeJim.  1.  c.  36.  f.r  which  -vide  z  ioft.  2j6. — And  Hcb.  61.  that  barons  are  no: 
lubjeft  to  imprifoniripntj  but  for  great  contempt. 

Roll.  Abr.  So,  in  a  Ac^3t  upon  an  obligation  againft  a  baron  of  parliament, 

aao,  221.     jf  jj^e  defendant  pleads  twn  ejl  faaum^  and  the  iffue  is  found 
co^in  and  "*"  ii^^'^inft  him,  the  judgment  againft  him  fliall  be  quod  cap'tatiir. 
Flower.     Cro.  Eliz.  503.  S.  C.  adjud^ed,  bcciufc  a  fine  due  to  the  king  upon  this  fall";  plea,  and  there 
is  privilege  a^^fiiut  iw 


jfineiS  anD  a:mercem?nt0»  185 

(F)  Of  the  Reafonablenefs  of  the  Fine  :  And  herein 
of  mitigating  or  aggravating  it. 

XT  THERE  a  perfon  is  convicted  of  a  criminal  offence,  for  which  2  Hnwk, 
^^     he  ought  to  be  fined,  the  meafure  thereof  is  left  to  the  dif-  I'-C.  48. 
cretion  of  the  judges,  who  proportion  fuch  fine,  fo  as  to  make  it  \  "^  J"^* 
adequate  to  the  offence,  from  the  confideration  of  the  bafenefs  L'nf" fn'd 
and  enormity,  and  dangerous  tendency  of  it,   the  malice,  deli-  that  by 
beration,  and  wilfulnefs  with  which  it  was  committed,  the  age,  ^j,"^"" 
quaUty,  and  degree  of  the  offender,  ^c,  every  fine 

muft  be  with  afjlvo  ccntenemento,  which  fee  explained,  z  laft.  z3. 

If  a  profecutor  accepts  cofls  from  the  defendant,  he  cannot,  Saik.  55. 
by  the  rules  of  the  court,  aggravate  his  fine,  becaufe,  in  fuch  P'-  S; 
cafes,  having  no  right  to  demand  cofts,  if  he  takes  them  at  all, 
he  muft  take  them  by  way  of  fatisfa£l:ion  of  the  wrong  j  after 
which  it  is  unreafonable  for  him  to  harafs  the  defendant. 

But  as  to  thofe  cofts  given  by  5  ^  6  W.  isf  M.  c.  11.  on  the  2Hawlc. 
removing  of  a  caufe  by  certiorari^  the  profecutor  is  not  reftrained  ^'  ^-  ^9** 
from  aggravating  the  fine  to  be  fet  on  the  defendant,  becaufe  he  55.  pj.\.  * 
has  a  right  to  fuch  cofts  by  the  exprefs  words  of  the  ftatute. 

A  fine  is  under  the  power  of  the  court  during  the  term  in  C0.Lit.260, 
which  it  is  fet,  and  may  be  mitigated  as  {hall  be  thought  proper  j  ^^**'  ^"• 
but  after  the  term  it  admits  of  no  alteration.  Raym.  376, 

If  a  perfon  is  indict^lcd  and  found  guilty  of  a  great  nuifance,  Comb.  lo, 
and  a  writ  goes  to  the  fheriff  to  abate  it,  if  the  party  refufes  to 
abate  it  at  his  own  charge,  the  court  will  raife  the  fine  accord- 
ingly j  JeciiSy  if  the  nuilance  may  be  eafily  removed,  as  pulling 
down  a  wall,  \2fc. 

Upon  a  motion  to  fubmit  to  a  fmall  fine  after  a  confefTion  of  Salk.  55, 
the  indictment,  which  was  for  an  affault ;  Holt^  Ch.  Juft.  took  a  PJ;  ^^^ 
difference  where  a  man  confefTes  an  indi<Slment,  and  where  he  is  an/'Tem!'* 
found  guilty  ;  in  the  firft  cafe,  a  man  may  produce  affidavits  to  pieman. 
proveyo«  ajfault  upon  the  profecutor,  in  mitigation  of  the  fines: 
otherwife,  where  the  defendant  is  found  guilty  j  for  the  entry 
upon  a  confefTion  is  only  non  vult  contendere  cutn  domino  rege,  i^ 
ponit  fe  in  gratiam  curiae. 

If  an  excefT^ve  fine  be  impofed  at  the  feffions,  it  may  be  miti-  Vent.  336. 
gated  at  the  King's  Bench. 

The  court  may  afTefs  a  fine,  but  cannot  award  any  corporal  Salk.  56. 
punifhment  againft  a  defendant,  unlefs  he  be  adually  prefent  in  p^'^^  f" 
the  court  *.  „     '  ^  * 

*  And  therefore  the  perfonal  appearance  of  the  defendant  in  fuch  cafes  is  not  to  be  difpenfed  with,  unlefj 
by  rule  of  court  in  motion,  and  the  clerk  in  court,  or  lome  other  perfon  approved  o^  undertaking  to  fay 
fuch  fice  as  ibill  be  let  on  the  oft'ender,  &c. 
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(G)  Of  the  Reafonablenefs  of  an  Amercement,  and 
the  AfFeermcnt  thereof:  And  herein, 

I.  Of  the  Neceflity  of  an  AfFeerment. 

(a)  That  'nEFORE  the  ftatutes  of  (a)  Magna  Charta^  and  Wejim.  i. 
yet  thefe       Jj   ^^p^  ^^    jj^g  lords  ufcd  to  fet  fuch  cxceffive  and   crlevous 

ftatutes  were  •*  ,     .  .  ,  r    r     ^ 

in  affirm-  amercements   on   their   tenants,    that   under   pretence   or   iuch 

anceof  the  amercements  they  often  feifed  the  whole  profit  of  the  tenement 

common  which  they  had  granted  :  To  prevent  this  oppreflion,    and  to 

8  Co.  39.  ^^^^  away  all  fines  and  amercements  at  the  v/ill  and  pleafure  of 

ainft.  27.  the  lord  and   his  fteward,  and  likewife   all  exceffive  fines  and 

{b)  An  ^  ^  amercements,  if  they  were  never  fo  certain,  the  ftatutes  appoint, 

in Latinis  that  every  (b)  amercement  fhould  be  affeered,  fo  that  though  the 

called  mi/'^n-  (^)  court  or  homage  (d)  do  award  an  amercement,  yet  it  is  to  be 

'aufe'it  ^ff^ci'sd  by  the  affeerors,  who  are  fo  called,  becaufe  they  aj^eer  or 

ought  tobe  bring  in  the  quantity  of  the  amercement. 

affeffed  mercifully,  and  this  ought  to  be  moderated  by  affeerment  of  his  equals,  or  otherwife  a  writ  de 
moderata  mtfericordia  lies.  Co.  Lit.  126.  b.  for  this  writ -r'i^e  F.  N.  B.  75.  Regift.  86.  184..  187. 
(c)  So,  that  though  in  the  courts  of  fVcJimiiJier,  where  amercements  were  ordered  either  againft  plain- 
tiff or  defendant,  they  were  carried  down  to  the  coroner  to  be  fettled  and  affeered.  8  Co.  39.  Saund. 
227.  (d)  In  Hob.  izf).  it  is  faid  the  jury  muft  amerce  to  a  certain  fum,  which  may  be  mitigated  and 
affeered  by  others,  and  therefore  thefe  offices  cannot  be  confounded  ;  and  fo  in  3  Lev.  2c6.,  that 
every  award  of  an  amercement  in  a  court  leet  muft  exprefs  a  certain  fum  ;  bui  this  opinion  has  been 
over-ruled  by  a  later  rcfolution,  where  it  hath  been  holden,  that  though  fuch  amercement  muft  be 
affeered,  yet  the  awaio  thereof  need  not  exprefs  any  particular  fum.  Salk.  56.  pi.  7.  [Fitzgib.  and 
3  VVilf.  242.  acc.^  And  therefore,  in  judgment  of  law,  the  avifard  of  the  mifericordia  is  the  act  of  the 
court  only,  and  the  affelfment  of  the  fum  to  be  paid  the  aft  of  the  afieerors,  and  fo  ought  to  be  pleaded. 
Kitchen,  51.     See  Fitzg.  109. 

a  Inft.  27,  Thefe  amercements  are  to  be  with  ^fa/vo  contenemento,  and  were 
i8.  169.  always  holden  too  grievous  and  exccfTive,  if  they  deprived  the  of- 
fender of  the  means  of  his  livelihood  ;  as  if  he  were  a  fockman, 
and  the  amercement  extended  to  take  away  the  beafts  of  his 
plough ;  if  he  were  a  military  man,  and  it  extended  to  take 
away  his  arms  ;  if  he  was  a  merchant,  and  it  extended  to  take 
away  his  merchandize  ;  if  he  were  a  villein,  if  it  took  away  his 
cart  or  wainage  ;  for  the  words  of  Magna  Charta  are,  liber  homo 
lion  amercletiir  pro  parvo  delitio.,  n'lft  fecundum  inoditm  ilUiis  dcUBij 
Cff  pro  magna  deliclo  fecundum  magnitudinem  deliciiy  falvo  fibi  con- 
tenemento  fuOy  ^  mercator  eodem  modo  falvd  mercbandizd  fudy  if? 
villanus  ulterius  quam  nojler  eodem  modo  amercietur  falvo  homagio  fuo^ 
l^  ft  amercietur  fit  in  mifericordia  nojlrd. 
8  Co.  39.  But  a  fine  may  be  fet  without  affeerment,  for  the  ftatute  of 

*''n"ft  -  ^^^gf^o  Charta  does  not  extend  to  thofe  cafes  where  a  court  of 
ji  Co.  43.  j^ftice  may  imprifon,  and  where  a  fine  is  fet  by  way  of  mercy,  as 
Keiiw.  65.  a  ranfom  and  purgation  of  the  offence  ;  for  the  ftatute  was  de- 
?8 1. ^'oait.  %"^<^  ^"  mercy  to  the  offenders,  and  not  to  hinder  them  from 
Sheriff,4.co.  mercy,  and  fo  did  not  extend  to  offences  that  might  be  punifhed 

by  imprifonment. 
Moor,  75.         If  at  a  court  baron,  according  to  the  cuftom  there  ufed,  a  by- 
gLeon.V  8.  ^^^  ^^  made,  and  the  penalty  of  2oj',  laid  upon  every  offender, 

and 
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and  at  another  court  a  tenant  is  prefented  for  a  breach  thereof,  Bendi.  159. 
by  which  the  faid  penalty  is  forfeited,  this  cannot  be  affeered.        fjdg^d!  * 

On  the  prefentment  of  a  nuifance  in  a  torn  or  leet,  the  fherifF  Leon.  203. 
or  ileward  may  either  amerce  the  party,  and  alfo  order  him  to  ^^j''^'!^^"' 
remove  it  by  fuch  a  day,  under  a  certain  pain,  or  may  order  him  rqU.  Abr. 
to  remove  it,  under  fuch  a  pain,  without  amercing  him  at  all ;  468.  Cro. 
and  the  party  having  notice  of  fuch  order  fhall  forfeit  the  pain  l^^^l^^^^ 
on  a  prefentment  at  another  court,  that  he  hath  not  removed  the  j^g.  roU. 
nuifance,  without  any  farther  proceeding;  and  every  pain  fo  for-  Rep. 201. 
feited  may  be  recovered  in  like  manner  as  a  fine  or  amercement     Leon.7  '2. 
by  diftrefs  {a)  or  action  of  debt ;  [b)  neither  fhall  it  be  affeered  to  5  Mod.  130. 

a  lefs  fum  than  is  at  firft  fet.  Saik.175. 

pi.  I. 

Ld.Raym.69.  5Mod.i24.  J I  Mod.  215.  pi.  3.  12  Mod.  82.  115.  iSo.  Comb.  351.  2  Salk. 
502.  pi.  2.  Skin.  635.  pi.  4.  (a)  There  cannot  be  a  diftrefs  without  a  cuftom.  Ld.  Raym.  69. 
{l>)  So,  where  a  certain  penalty  is  given  by  ilatute  for  an  offence,  of  which  the  leet  hath  conufance,  the 
Reward  may  impofe  it  by  way  of  fine  without  amercement.     Carter,  a8,  29. 

2.  By  whom  the  AfFeerment  is  to  be. 

The  award  of  the  amercement  is  the  a£t  of  the  court,  but  the  s  Co.  40.  b.- 
taxing  or  reducing  it  to  a  certainty  muft  be  done  by  (c)  certain  }^YThz°^e 
officers  called  afFeerors,  chofen  and  fworn  for  that  purpofe  ;  and  amerce- 
therefore  if  an  amercement  be  impofed  in  a  court  (d)  leet,  and  mentson 
affeered  by  the  (e)  jury,  and  not  by  fworn  affeerors  for  that  pur-  SSfntf 
pofe,  it  is  a  void  amercement,  and  the  lord  of  the  leet  cannot  inthecourt 
maintain  his  a£lion  for  it.  of  Common 

Pleas  were 
by  the  clerk  of  the  warrants  made  eftreats  of,  and  delivered  to  the  clerk  of  affife  within  each  circuit,  to 
deliver  them  to  the  coroners  in  each  county  to  afteer,  and  fuch  affeffment  by  the  coroners  of  the  refpec- 
tive  counties  hath  been  holden  a  fatisfaftion  of  Magna  Cbarta,  quod  nulla  fraa.Barum  tmjerkord'iarum 
povatur,  ntji  per  Jacramcntum  prohorum  &  legahum  hmiinum  ds  •viciveto,  the  coroners  being  eledted  by  the 
whole  county.  "S  Co.  39.  b.  {d)  So,  a  juftification  for  an  amercement  in  a  court-baron,  without 
ftewing  it  was  affeered,  is  naught.  3  Lev.  19.  {e)  But  it  has  been  holden,  that  if  a  jury  in  a 
leet  tax  an  am.ercement,  this  is  fufficicnt  without  any  other  afFeerment,  for  the  amercement  is  the  aft  of 
the  court,  and  the  affeerment  of  the  jury.  8  Co.  40.  b.  Jon.  301.  Cro.  Car.  275.  Fitzg.  log. 
Fide  2  Roll.  Abr.  542. 

Although  by  the  exprefs  words  of  Magna  Charta,  comltes  iff  2  Inft.  28. 
barones  11011   amercientur  nift  per  pares^  ^f.,  yet  long   ufage  hath  ^  ^°'  54- 
prevailed  againfl  it,  for  the  amercement  of  the  nobility  is  reduced  5.  c. 
to  a  certainty,  viz.  a  duke   10/.,  an  carl  5/.,  a  bifhop  who  hath 
a  barony  5/.,  iJc. 

In  iin  (/)  aflife,  if  the  plaintiff  does  not  appear,  nor  any  for  ''^u^^'l^' 
him,  yet  three  of  the  affile  may  be  fworn  to  affeer  the  amerce-  ^^^' 
ment,  and  fhall  do  it.  (/)So,  upon 

a  non-fuit  after  the  jury  are  ready  to  give  their  verdi£l,  the  court  may  caufe  the  amercement  to  be  im-. 
mediately  affeered  by  the  fame  jurors.     8  Co.  35.  b.     11  Co.  43.  b. 

In  {g)  trefpafs  if  the  defendant,  as  bailiff,  Is'cy  jufllfies,  for  Kdlw.  66. 
that  the  plaintiff  was  prefented,  ^c,  and  fets  forth,  that  the  ^■fjj^f;;3"„ 
amercement  was  affeered  by  two  afFeerors,  he  ought  to  fhew  amerce- 
their  (h)  names.  "'t"^:     r 

^    '  3.Keb.  362. 

(i>)  So,  if  alleged,  that  at  a  court-baron  coram  feciatoribus  ejufdem  Curia',  it  was  prefented,  &c.  the 
names  of  the  fuitors  ought  to  be  Ihewn.     3  Leon.  7,  8.    Moor,  75.     Bendl,  159. 
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(H)    Of   the    Manner    of   recovering   Fines^  or 
Amercements. 

Cr©.  iiif.  "D  Y  the  common  law,  the  king  or  lord  may,  at  their  cleftion, 
581.  IJ  dift^rain  or  bring  zi\  aftion  of  (a)  4ebt  for  a  fine  or  amerce- 

R.ft.  Ent.     ment. 

151.553.606.  a  H.  4.  24.  b.  10  H.  6.  7.  Raym.  6S.  (a)  And  the  defendant  (hall  not  be 
alloweii  to  wage  his  hw  in  any  fuch  a£lion,  becaufc  it  is  grounded  on  the  a^  of  a  court  of  lecoid. 
icH.6.  7.    Co.  Lit.  195.     »  Roll.  Abr.  106. 

Hob.  129.  But  every  avowry  or  declaration  of  this  kind  ought  exprefsly  to 
Raft.  Ent.  jQ^g^^  jj^^^  tj^g  offence  was  committed  (5)  within  the  ju.rii'di£lipn 
2nt.  572.  of  the  court,  for  if  it  were  not,  all  the  proceedings  were  coram 
{*)  But  that  nonjudicei  and  a  court  fhall  not  be  prefumed  to  have  a  jurifdic- 
beTiie  ^'l\n  ^^°"  whcrc  it  doth  not  appear  to  have  one. 

the  prefentment  itfelf.  Hob.  129.— —Yet  ^^r  2  Hawk.  F.  C.  c.  10.  ^21.  it  ismoft  advifeabic  to  have 
fuch  an  aUegation,  and  that  perhaps  may  fupply  the  want  Qf  the  averment  of  jurifdidtion  in  the  plead- 
ings. 

But  for  this  Alfo,  it  is  advifeable  to  allege,  that  the  offence  was  committed 
Hiwk  P.c,  ^^  ^'^^^  ^^  prcfipnted,  and  to  fhew  the  names  of  the  prefentors 
c.  10.  §  22.  ^nd  the  afFeerors  in  fetting  forth  a,  prefentment  or  afFeerment, 
and  feverai    and  alfo  to  fhew  th»t  proper  notice  was  givers  of  holding  the 

authorities  ,  ii  >  o  ■  o 

there  cited.      ^OUrt. 

2  Hawk.  Of  common  right,    a  diftrefs  is  incident  to  every  fine  and 

*"•'     a'd °   amercement  in  a  torn  or  leet,    for  offences  of  common  right 
theautho-     within  the  jurifdi«^ion  thereof-,  but  if  the  offence  was  only  the 
i;t;es  there,    negletl  of  a  duty  created  by  cuflom,  and  of  a  private  nature,  it 
is  clear  that  there  muft  be  a  cuftom  to  \yarrant  a  diftrefs,  and 
perhaps  fuch  cudom  is  alfo  neceiTary  though  the  duty  be  of  a 
publick  nature. 
Rr>ii.  Abr.         Alfo,  the  fheriiF  or  lord  may  for  fuch  fines  or  amercements 
"ink  difirain  the  gcods  of  the  offender,  even  in  the  highway,  or  in 

land  not  holden  of  the  lord,  unlefs  fuch  land  be  in  the  pofTeflioii 
oi  the  cro;vn. 
Owen,  146.       But  fuch  fines  and  amercements  being  for  a  perfonal  ofFenre, 
Koy,  20.      ^^  Granger's  beads  can  Irwvfully  be  diftrained  for  them,  though 
they  have  been  levant  and  couchant  upon  the  lands  of  the  of- 
fender. 
Ke-iey,  62.        If  fuch  court  is  in  the  king's  hands,  the  diflrefs  may  be  fold  of 
f  inc.'i.  476.  common   right,  after  it  hath  been  kept  for  a  reafbnable  time, 
Roll.  Rep.     3s  the  fpace  of  fixteen  days;  and  it  feems  the  better  opinion,  that 
7^-  where  any  fuch  court  is  in  the  hands  of  a  common  perfon,  if  the 

B  If'  ^^       goods  v;ere  diflralned  for  an  offence  of  a  publick  nature,  they 
may  \ie  fold  of  common  right,  without  any  fpecial  cuflom  for 
that  purpofe. 
Cro.Iliz.  No  bailiff  can  lawfully  dif^rain  for  any  fuch  fine  or  amerce-i 

f^i.  748.     nient  without  a  fpecial  warrant  for  fo  doing,  which  muft  be  fet; 
pi.°7S9^^  '   forth  by  him  in  an  avowry  or  juilification  of  fuch  a  diflrefs. 
607.  pi.  339.     z  Keb.  745.     Salk.  J07.  pi.  :t. 
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fint&  anU  iSetotierics. 


A  Fine  is  an  agreement  of  the  parties  on  record,  by  which  Spelmand*. 

lands  are  transferred  from  conuzor  to  conuzee,  with  or  '?'"''"  if.  . 

without  a  render ;  and  this  is  efteemed  a  conveyance  of  greater  ejifokmnu* 

fecurity  than  a  feoffment,  or  the  inveftiture  by  Uvery,  being  not  ^'tus  tranf- 

only  equivalent  to  the  notoriety  of  livery  (a),  but  having  the  /'^'"p'-^'" 

conftant  and  undoubted  credit  of  a  court  of  record  to  protedt  and  ,„ Cur'ia"* 

fupport  it  j  and  this  farther  convenience  and  fecurity,  that  it  R-g^^  cii-i- 

does  not  only  transfer  the  risrht  of  the  vendor,  and  all  claiming  ^'""  "''■^''" 

under  him,  but  likewife  extinguifhes  the  right  of  others  who  nib': jlZihs 

omit  to  make  their  claim  in  due  time.  -veiauguj. 

tins  ad  ali- 
tnationis  £f  heredUates  Jiabilktidds.  Spel.  GloJ.  -voc.  Finis.  [{a)  But  this  was  not  on  account  of  the 
acknowledgment  thereof  in  a  court  of  record,  for  no  fuch  acknowledgment  is  made  in  any  of  the  ancient 
fines  ;  but  becaufe  lands  acquired  in  this  manner  were  fuppofed  to  be  recovered  by  fentence  of  a  court  oi 
juilice,  and  the  parTelllon  was  delivered  by  the  {hetifff  in  purfuance  of  a  writ  delivered  co  him  for  that 
purpofe.    Cruife  on  Finesy  6>J 

Fines  feem  originally  to  have  been  invented  and  allowed  of  for 
different  ends  and  purpofes  than  they  are  now  applied  to ;  for 
they  were  at  firft  no  more  than  a  friendly  compofiticn  and  deter- 
mination of  the  matters  in  debate  between  the  demandant  and 
tenant  in  the  lord's  court ;  and  this  way  of  compofing  differences 
was  eafily  admitted  in  thofe  days,  becaufe  the  fuitors  of  the 
court,  who  were  judges  of  all  fuits,  were  by  thefe  amicable  com- 
pofitions  the  fooner  difmiffed  from  their  attendance  at  the  court ; 
nor  did  the  lord  of  the  manor  fuffet  by  them,  becaufe  on  thefe 
agreements,  the  parties  litigating  paid  him  a  fine  for  his  cotigi" 
d^accorder^  as  they  do  the  king  at  this  day,  which  was  equivalent 
to  the  amercements,  which  were  paid  him  in  adverfary  fuits. 

From  an  obfervation  of  the  peculiar  benefit  and  fecurity  from  Thefe fin<i 
fines,  and  from  the  countenance  and  encouragement  they  re-  were  not 
ceived  from  the  courts  of  juflice,  men  began  to  engage  them-  ufefui"^^'^" 
felves,  and  oblige  each  other  by  covenants  to  compofe  their  dif-  private  or 
feVences  \  and  they  were  the  more  eafily  drawn  into  this  amicable  P«t"<:i«ia'' 
way,  becaufe  it  was  not  attended  with  the  ufual  expences  of  ad-  j-uchas'efti- 
verfary  fuits,  which  being  generally  profecuted  with  warmth  and  Liifhed  the 
animofity,  by  the  parties  litigating,  mufl  neceffarily  involve  one  P"'''"^*' 
or  both  parties  in  difticukies,  which  fuch  friendly  compofitions  kingdom  ^ 
are  free  from;  and  the  judges,  confidering  thefe  agreements  as  and  Spei- 
the  publick  a£ts  of  the  court,  allowed  them  fome  fandlion  with  ^.*"  'fy^ 
their  own  judgments:  and  hence  they  came  to  be  improved  into  rncdirMxime 
that  ufeful  and  common  afTurance  which  we  find  them  to  be  at  facuere, 
this  day,  as  they  fland  upon  the  flatutes  of  4  H.  7.  cap.  24.  and  ^"^^^f^yj"" 

the   32//.   8.    C.   26.  wagrificln. 

tiam,  noii  Jolum  ad/ijbiiienJai  tranfaiJiofiu/ed  ad  refdndendas  litei  maxlmt  valebant  \  ideoque  tsi  emfta^ 

ribut 


I  go  Sint0  anti  Eecobetfeief, 

riBus  terrarum  taitfuamfa:ra  iinchora  culta&  admirata.  Spelm.GkJf.yerb.  Finis.  [Mr.  Cruife thinks, 
that  the  idea  of  a  fine  was  originally  taken  from  the  tranfafiln  of  the  civilians;  and  therefore  dates  their 
antiquity  no  higher  than  the  reign  of  Stephen,  or  his  immediate  fucceflbr,  Henry  11.  Cruife  on  Fines, 
7;  &c.j 

But  for  the  better  underftanding  of  the  do£trine  of  fines,  we 
fhall  diftinguifli  this  head  into  the  following  branches,  under 
which  the  particular  cafes  may  be  comprehended. 

(A)  Of  the  fcveral  Parts  of  a  Fine,  and  when  they 
begin  to  operate. 

(B)  The  feveral  Sorts  of  Fines. 

(C)  Who  may  levy  Fines. 

(D)  Of  the  Dedlmus  Folejiatem. 

(E)  Of  the  Operation  of  a  Fine  in  barring  the  Iflue 
in  Tail. 

(F)  Of  the  Operation  of  a  Fine,  in  barring  Strangers, 
or  thofe  who  have  but  an  uncertain  Intereft,  as  a 
Term  for  Years,  or  barely  an  equitable  Intereft. 

(G)  Of  the  Remedies  given  to  Strangers,  by  Claim 
and  Entry,  for  the  Prefervation  of  their  Right. 

(H)  Of  erroneous  Fines,  and  the  Manner  of  re- 
verfing  them. 

Of  what  things  a  fine  may  be  levied,  and  by  what  name,  and 
what  fliall  be  a  fufiicient  defcription  of  the  thing,  without 
naming  either  vill,  hamlet,  or  parlfh,  fee  in  the  next  head  of 
Recoveriesy  of  what  things  a  recovery  may  be  fufFered. 


(A)  Of  the  feveral  Parts  of  a  Fine,  and  when  they 
begin  to  operate. 

Co.  Read-  'TPHE  firft  part  of  a  fine  is  the  original  writ,  and  without  this 

ingj  3.  10.  X    jj^g  £j^g  jg  erroneous,  and  may  be  reverfed  for  error  in 

2  Rol'l.^Ab'r.  ^'  -^'j  this  being  abfolutely  neceffary  to  bring  the  parties  within 

14.  the  jurifdiclion  of  the  court ;  and  though  at  this  day  the  original 

z  Jnft.  sio.  jg  generally  a  writ  of  covenant,  yet  fines  are  taken  on  all  writs  in 

A  fine  may  whlch  lands  are  demanded,  or  are  to  be  charged,  or  which  any 

be  levied  on  way  relate  to  them  ;  for  the  law  having  provided  different  reme- 

riTt  cuffe  ^^^^  ^°^  ^^^  feveral  grievances  of  the  fubjed,  it  was  but  reafon- 

"^    *^  °  ^'^  able 
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aMe  In  the  judges   to   allow  of  thefe   compofitlons,    whatever  ormany 
method  the  Injured  perfon  took  to  recover  his  right.  [^^^  aftion, 

J  *  °  but  not  III 

an  original  in  a  perlonal  aftioo  ;  and  the  comnnon  writ  of  covenant,  on  which  a  fine  is  levied,  is  not  a 
perfonal,  but  a  real  aftion  ;  for  though  it  is  to  have  damages  for  breach  of  covenant,  as  in  perfonal  ac- 
tions, yet  it  is  to  have  an  execution  and  performance  of  the  covenants.  Salk.  34.0.  rcfolved/>fr  Curiam, 

The  practice  now  Is  for  the  conuzor  to  make  the  conuzance,  i  H.  7.  9. 
and  acknowledge  the  fine,  before  any  original  fued  out ;  and  this  !?"''•  ^o^* 
has  fo  far  obtained,    that  the  judges  have  refolved  fuch   lines  ggfe. 
(hould  (land,  though  the  conuzor  died  before  the  writ  of  cove-  i  Vent.  47. 
nant  was  taken  out ;  but  in  thefe  cafes  the  originals  were  fued 
out,  and  made  returnable,  as  of  a  term  precedent  to  the  conu- 
zance, for  they  are  ftill  neceffary  to  make  the  fine  a  perfect  and 
complete  conveyance,  though  for  the  greater  expedition  they  have 
allowed  of  this  variation  from  the  ancient  courfe. 

If,  In  a  warrantia  chata  againft  B.  to  warrant  one  acre,  he  Co.  Read- 
levies  a  fine  of  that  acre  and  another,  the  fine  operates  to  convey  '"S»  ip« 
only  all  his  right  In  that  acre  he  was  called  to  defend,  for  the  ^br.  16. 
other  was  not  mentioned  in  the  original.  So,  if  a 

writ  of  co- 
venant be  brought  de  terris,  and  the  defendant  make  conufance  of  pafture,  meadow,  or  wood,  this  fine 
is  not  good,  nor  e  contra  ;  for  thefe  being  of  a  differenr  nature  from  ploughed  land,  (which  ten  a  \na-. 
perly  implies,)  are  not  contained  in  the  writ,  and  confequently  there  does  not  appear  to  the  court  any 
contention  about  them.     2  Inlt.  514.     Co.  Lit.4.  a.     z  Roll.  Abr.  16. 

Hence  It  is,  that  if  the  conufance  be  of  the  manor  of  Daky  the  2  Roll.  Abr, 
conufee  cannot  make  a  render  of  the  manor  of  Sale;  or  if  the  conu-  ^5>  '6* 
fance  be  of  the  third  part,  the  render  cannot  be  of  the  whole ; 
becaufe  the  court  can  determine  the  right  only  of  that  about 
which  the  parties  contended,  and  which  the  conufee  demanded  in 
his  original ;  but  if  the  conufor  acknovv  ledges  all  his  right,  ^c. 
to  the  demandant,  for  which  conufance  he  grants  and  renders 
the  land  to  the  conuzor  for  life  5  or  if  he  grants  a  common  in 
the  land,  or  fo  many  loads  of  wood  off  it,  this  is  a  good  fine  ; 
becaufe  the  determination  is  wholly  of  the  thing  in  difpute,  one 
party  taking  the  property,  and  the  other  a  profit  arifing  from  it, 
and  comprehended  in  the  original,  for  which  thing  In  difpute  it 
was  brought. 

Therefore,  if  the  grant  and  render  had  been  of  a  rent  de  mvoy  i  RoU. 
that  had  been  goodj  becaufe  the  rent  ilTuing  out  of  the  land  muft  p'^^'J  ^'. 
be  implied  in  a  demand  of  the  land;    and,    confequently,  the  jng"^  j,/ 
concord  and  agreement  of  the  parties  is  received  and  allowed  for  z  inft.  514. 
that  only  which  they  litisated.  ^":  '^^"""^ 

'  JO  writ  of  co- 

venant be  of  land,  he  may  grant  the  revenlcn.     2  Roll.  Abr.  j6. 

As  nothing  can  pafs  by  the  fine  but  what  Is  exprefled  or  Im-  Co.  Rejd- 
plled  in  the  covenant,  fo  no  one  can  take  an  immediate  eftate  by  I,"|'f; 
it  who  is  not  mentioned  in  the  writ  of  covenant,  becaufe  none  £„.  tit. 
ean  have  any  benefit  from  the  judgment  of  the  court  that  is  not  Finat  m. 
judicially  before  It,  and  fues  for  it ;  yet  a  grant  and  render  may  f/'^veVanf 
be  made  to  a  ftranger  in  remainder  ;  but  the  reafon  is,  becaufe  be  brought 
ihe  render  being  only  a  confideration  for  the  conufance,  a  re-  againft^., 

mainder 
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M»hovouchcs  maindcr  limited  to  a  ftranger  may  be  as  much  a  confideratlon  to 
c,  the  the  conufor,  as  if  the  whole  eftate  had  been  given  to  himfelf: 
makeconu-  ^^^  there  muft  be  an  immediate  eftate  given  back  to  the  conufor, 
fance.  becaufe  the  render  ex  vi  termini  implies  that  it  muft  return  to  him* 

4  Roll. 

Abr.  13.  Bro.  105.    alrtft.  514, 

When  the  parties  are  judicially  before  the  court  by  original, 
th6  counfel  for  the  conufee  appears  with  the  precipe  and  concord, 
which  is  in  nature  of  a  declaration,  fetting  forth  the  conufance 
which  ought  to  be  made  by  the  tenant  in  the  writ,  after  his  ap- 
Co.  Read,  pearance  is  recorded  j  then  follows  his  conufance,  which  is  no 
"*g»  3'  rnore  than  an  acknowledgment,  that  the  manor,  or  other  lands, 
isfc.  contained  in  the  writ,  belong  of  right  to  the  demandant,  as 
land  which  he  hath  of  the  gift  of  the  tenant,  with  a  general  re- 
leafe  and  warranty  to  the  conufee  and  his  heirs.  When  this  co- 
nufance was  taken,  they  went  originally  to  the  treafury,  but  now 

5  H.  4.  by  the  5  if.  4.  ^.  14.  they  ftop  with  the  cujlos  brevium,  who  re- 
^■}^'  cotds  it ;  that  ftatute  providing  that  all  the  parts  of  the  fine  (hall 
a  Sid.  ti,'   remain  in  the  fafe  cuftody  of  the  chief  clerk  of  the  C.  i?.,  before 

the  chirographer  has  them  out  of  court ;  the  defign  of  the  aft 
being  thereby  to  prevent  the  inconvenience  vC'hich  frequently  hap- 
pened by  the  embezzlement  of  fines,  when  they  lay  only  in  the 
hands  of  the  treafurer  and  chirographer,  either  by  their  con- 
nivance or  negligence, 
a  Inft.  51  r.       The  next  and  moft  material  thing  confiderable  In  a  fine  is  the 
5  Co.  39.      king's  filver  j  this  is  Entered  on  the  writ  of  covenant,  and  gives 
h  **'"ir'^     it  the  force  and  efFe£l  of  a  fine,  and  is  granted  to  the  king  pro 
fine,  or        licentia  concordandiy  or  congt  cfaccorder^  in   compenfation  of  the 
king's  fii-     amercements,  and  other  fines,  which  became  due  on  judgments 


ver,  was 


th  ^"^  nonfuits,  in  adverfe  fuits ;  this  is  always  paid  by  him  who 
king  s  fii-  takes  the  fee-fimple  by  the  fine,  and  on  the  entry  of  it  on  the 
ver-office;  covenant,  the  fum  given  is  exprefTed,  together  with  the  plea, 
''aiVarthe"'  ^^^  between  whom,  with  mention  of  the  land  for  which  it  is 

alienation-      givCn. 

office,  by  the  ftat.  32  Geo.  2.  c.  14.  quod  'j\de.'\ 

a  inft.  511.       ]t  is  likewife  called  the  poft-fine,  in  refpeft  of  the  primier  fine 
in  the  hanaper,  which  is  due  to  the  king  on  the  original,  and  is 
greater  or  lefs  In  proportion  to  that ;  for  it  is  as  much  as  the  pri- 
mier fine,  and  half  as  much  more  ;  as  if  the  primier  fine   be 
6s.  Sd.,  this  is  iOx. 
4Tnft.  511.       From  the  entry  of  this  the  fine  is  obligatory,  and  begins  to 
5  Co.  39.      operate ;  and  thenceforth  the  fine  fhall  ftand,  though  either  pirty 
f/)*PeMy's     ^^^^  before  the  other  parts  are  recorded,     [(a)  And  though  the 
cafe,  conufor  be  an  infant,  the  court  cannot  ftay  the  pafling  of  the 

1  Frcem.  ^,,g  .  ^H  they  Can  do  in  fuch  cafe  is,  to  allign  the  infant  a  gUar- 
[Whcn  a      dian,  with  inftru£lions  to  bring  a  writ  of  error  to  reverfe  it.] 

yeiT  and  a  day  has  eapfed  from  the  date  of  the  caption,  or  acknowledgment  of  a  fine,  without  entering 
the  king's  (:lvcr,  an  affidavit  muit  be  made,  that  all  thofe  who  depart  with  any  intereil  by  tlie  fine  are 
ftill  living,  otherwife  the  king's  filver  will  not  be  received.  And  now  that  the  king's  fiiver  is  paid  at 
the  alienation-office,  if  a  year  elapfes  before  the  fine  is  carried  to  the  king's  filver-office,  art  affidivlt 
mutt  be  made,  that  the, parties  were  alive  when  tije  kin^j's  filver  was  paid,  Barnes,  215.  Cruife  on 
tines,  2 5. J 

4  But 
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But  if  the  conufor  dies  before  the  king's  filver  be  entered,  the  3  Mod.  140. 
fine  is  voidable,  and  may  be  reverfed  by  writ  of  error  ;  becaufe 
this  being  given  pro  Ucentid  concordand'iy    the  agreement  of  the 
parties  is  not  to  be  admitted  as  the  judgment  of  the  com-t  till  it 
be  paid  and  entered,  and  confequently,  if  the  conufor  dies  before 
that  be  done,  the   fine  is  erroneous,'  as  a  judgment  given  in  an 
adverfary  fuit  after  the  death  of  one  of  the   litigating  parties. 
But  this  is  to  be  underftood  with  this  difl:in£lion,  that  where  it 
appears  by  the  record  itfelf,  that  the  king's  fiiver  was  paid  after 
the  death  of  the  conufor,  there  the  fine  is  erroneous ;  but  where 
after  the  conufance  made  the  conufor  died  before  the  king's  filver 
was  paid,  and  after  his  death  the  filver  was  paid,  and  entered  on  a 
VTit  of  covenant  returnable  the  term  precedent  his  death  ;  as 
where  baron  and  feme  made  conufance  before  commiirioner&  the 
26th  of  Marchy  the  feme  died  the  day  following,  and  upon  a 
writ  of  covenant  made  returnable  the  Hilary  term  precedent,  the  zinft.  511. 
king's  filver  was  entered  as  of  that  term,  the  fine  was  adjudged  -Vent.  47. 
to  ftand  ;  for  where  there  does  not  appear  an  error  on  the  face  Farmer'!"* 
of  the  record,   the  judges,   in  favour  to  fines,   which  fo  much  cafe, 
ilrengthen  men's  titles,  and  quiet  their  poflefiions,  have  always  Barnes, ai3. 
fupported  them,  and  would  not  fuffer  the  entering  the  king's  Nuim.^' 
filver,  after  the  parties'  death,  to  be  examined,  when  it  appeared 
by  the  record  itfeif,  that  the  fine  was  completed,  as  a  fine  of  the 
term  precedent  the  death  of  the  conufor. 

[The  king's  filver,  it  muft  be  remembered,  is  not  payable  Wright  v. 
until  the  return-day  of  the  writ  of  covenant :  if  therefore  any  of  ^-^'\^f  °*^ 
the  parties  die  before  that  time,  the  fine  will  be  void.]  Cro.  Eiiz.* 

484.  Okell  V.  Hodgkinfon,  3  Mod.  55.  Clements  v.  Langharne,  2  Ld.  Raym.  87a.  Cookman  v. 
Fanar,  Sir  T.  Raym.  461.  Price  v.  Davis,  Comb.  57.  71.  Watts  v.  Birketc,  Barnes,  jzo, 
2  Wilf.  115.  S.  C. 

The  other  parts  of  the  fine  are  the  foot  and.- note  of  it:  the  sCo.  39.- 
foot  of  the  fine  runs  thus  j  h<sc  ejl  finalis  concor  did  facia  apiul  We/lm.  9°'  ^"^' 
in  curia  domifii  regis,  ^.r.,  and  mentions  the  day,  year,  and  place,  ^  Bl.  Com, 
and  before  what  juftices  the  conufance  was  taken.  350. 

The  note  of  the  fine  is  no  more  than  a  docket  taken  by  the  sCo.  39. 
chirographer,  from  which  he  tranfcribes  the  indentures,  which  ^^'i^'^^'^' 
are  delivered  to  the  party  to  whom  the  conufance  was  madej  and  147,*  [A 
when  this  is  done,  the  fine  is  faid  to  be  engrolTed.  fine  may  be 

ent^rofTed  at 
any  time  after  it  is  levied,     4  Leon.  56.     Dy.  254.  a,  j 

■    A  fine  was  thus ;  Jjttc  ejl  finalis  concordia  faBa  in  curia  regis  apud  Salk.  34*^ 
Wejlm,  a  die  f ancle  Michnelis  in  tres  ftptiman.  anno  decirno  Williclmi  P  ' ''* 
tertii  coram  Thorn.  Trevor,  t^c,   ^  pcjiea  in  crafi.  fancict  Trinitat.  vif;ount 
\  Anna  concejf.   Isf   recordat.  coram  ejufdem  jujiiciar.;  fo  that  the  Say  and 
concord  of  the  fine  was  of  one  term,  and  the  recordat.  of  the       " 
term  following  ;  and  the  queflion  v/as.  Of  which  term  this  fliall 
be  faid  to  be  a  complete  fine .''    And  it  was  holden  to  be  a  fine  of 
the  term  in  which  the  concord  was  made,  and  that  the  concordia 
faBa  in  curia  is  the  complete  fine. 

[The  chirograph  of  a  fine  is  evidence  to  all  pevfons,  and  in  all  Ball.  n.  p. 
courts  of  fuch  fine  3  becaufe  the  clnrographer  being  an  oficcr  ap-  ^^9- 

Vol.  III.  O  pointed 
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pointed  by  the  law  for  the  purpofe  of  trail fcribing  fines  from  the 
record,  his  copies  mufl  be  allowed  to  be  authentick.J 

(B)  The  feveral  Sorts  of  Fines. 

Co.  Read-  A  LL  fiiics  are  either  executed,  as  fines  fur  conufnnce  de  droit 
Ing,  4.  XX.  ^^,^^  ^g^^  ^c.y  fines  fur  releafe,  and  fines  fur  furrender  ;  or 

fine  is  cxe!  cxecutory,  zs  (ma  fur  com fance  de  droit  tantum,  andfurgrautis^ 
cuied  as  to  render  [a).  The  fine  fur  conufauce  de  droit  tajituvi  Icems  to  be  the 
the  firft  niofl  ancient ;  for  the  conufance  being  in  the  place  of  the  judg- 
cutoryasto'  ^""cnt,  which  was  always  executory  in  adverfary  fuits,  the  de- 
thefecondj  mandant  was  obliged  to  follow  the  rules  of  the  law,  and  fue  out 
for  It  the  execution  [b) :  but  in  time,  when  thefe  fines  became  the  common 
not  execut-  ^^'•^  ^^^  '^^■^Y  0^  purchafing,  the  purchafer,  to  prevent  the  trouble 
ed,  it  would  of  fuiiig  out  cxecution,  had  feifin  given  him  by  livery  in  the 
be  void,  as     countrv,  and  for  his  further  affurance  obliced  the  vendor,  by  co- 

thc  cognizee  •'  ,  -.  ,,  ,_°  j.. 

can  have  venant,  to  levy  a  une  ;  and  thus  the  nne  Jur  cotiujance  de  droit 

nothiiig  to  come  ctoy  (Sfc.  came  in  ufe,  which  fuppofes  a  precedent  gift,  by 

co'n^'^ ^° 'u"  ^^'^lic^^  ^^^^  conufee  was  put  into  pofTefiion,  and  confequently  there 

he  is  in  pof-  nccds  HO  exccution  of  what  he  had  already. 

Icifion.  Cruife  on  Fines,  73.  (b)  If  the  party  to  whom  the  eftate  was  limited  by  a  fine  executory 
wjs  in  pofFciiion  at  the  time  when  (Lich  a  line  was  levied,  he  need  not  fue  out  a  writ  of  habere  facias 
Jci/ina'ri ;  for  in  that  cafe  the  tine  would  enure  by  way  of  excinguifhment.  Touclift.  4.  So,  if  a  fine 
executory  was  levied  of  a  reverfion  depending  on  an  eftate  for  life,  or  years,  or  of  a  fcignorv,  or  any 
thing  which  lay  in  grant,  they  would  pafs  immediately,  becaufe  it  would  be  impoflibie  to  give  ziXuA 
poilelTion  of  them.     1  Co.  97.  a.] 

Co.Lit.t).  b.  This  fine  cojJie  ceo,  ^V.  is  mofl;  commonly  ufed,  being  the  furefl 
Co.  Read-  £qj.  ^].,g  purchafcr ;  in  which  it  is  to  be  obfervcd,  tliat  this  fine 
[ihis  f()e-  and  that  de  droit  tantnm,  convey  a  fee-fimple  to  the  conufee, 
ciesoffi.ne  without  words  of  inheritance;  for  when  the  conufor  acknow- 
c^^kd'T"  ledges  the  land  to  be  the  right  of  the  conufee,  it  is  repugnant 
feoffment  and  contradictory  to  his  own  acknowledgment,  to  claim  any  riglit 
of  record;  or  intercft  to  the  land  in  reverfion  or  remainder;  befidcs,  in 
preffionh'  ^^cry  judgment  a  fee-fimple  was  recovered,  and  the  conufance 
by  no  means  coming  in  lieu  of  the  judgment  mud  necelHirily  import  as  much, 
accurate;      uulefs  the  exprcfs  acknowledfrment  of  the  parties  ic)  qualify  it. 

for  theie  are  ^  '='  i  \  J    i.  } 

cafes  in  which  a  feofTment  hath  a  more  extenfive  operation  than  a  fine,  Co.  Lit.  50.  i  Salk.  339. 
3  Atk.  141.  ;  and  therefore.  Sir  W.  Blackftonc  hath  faid,  that  it  might,  with  mfre  accuracy,  be  called 
an  acknowledgment  of  a  feoffment  or  record,  a  Bl.  Comm.  34S.  Rut  thir.  perhaps  is  not  making  a 
very  fubftantial  diftindlion.  2  Wooddcf.  309.]  (c)  And  therefore  if  the  limitation  be  expre(;.!)  to 
the  conufee,  and  the  heirs  of  his  body,  the  fine  pafles  only  an  eftate-tail;  for  it  would  be  abfuid  to  give 
more  againft  fo  folemn  a  declaration  of  the  parties.     Co.  Reading,  4.     i  Salk.  340. 

Ero.  tit.  Upon  a  fine  fur  conufance  de  droit  come  ceo,  klfc.  the  conufor 

^R^i'i'^Ah  cannot  referve  a  rent,  becaufe  the  conufance  fuppofing  a  pre- 

iS.   Eut  if  cedent  gift  he  cannot  charge  the  inheritance  v/hich  he  lias  given 

the  conu-  entirely  away ;  and  fo  the  reddendum  comes  too  late  when  the 

''';"  c  fine  has  mentioned  before  an  abfolute  jiift,  without  any  fuch 

only  of  an  .        -  .  to      »  / 

ertate  for       claulc  ot  rclervation. 

iife,  the  conufor  may  referve  a  rent,  with  claufe  of  diilrefs.;  {ex  that  is  a  remedy  the  l.iw  gives  for  the 
iccnvery  of  all  rent  lervices,  which  this  muil  be,  being  incident  to  ihe  rcverlioa.  Co.  Reading,  5. 
t.  Roll.  A 01.  iS. 

8  A  fine 
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A  fine  fur  cotmfance  dc  droit  come  ao,  ^c.  cannot  be  levied  to  Roll*  Abr, 
two  and  their  liclrs  ;  for  the  end  of  fines  being  not  only  to  fettle  ^^g^jj^"* 
the  polfeifion  for  the  prefent,  but  for  ever,  the  admittance  of  c, "  '"1^^' 
fuch  a  fine  Vv'ould  not  anfwer  the  end;  for  befides  the  uncer-  fame  law  is 
tainty  which  of  the  conufees  fhould  furvive  and  enjoy  the  land,  ^f^*),"'^^'"^ 
the  fine  itfelf  cannot  operate  according  to  the  limitation  ;  for  the  ftllx{°on^ 
furvivor,  by  the  privilege  of  jointenancy,  ih all  enjoy  the  whole,  Bro.  cic. 
and  for  ever  exclude  the  heirs  of  the  other  conufee  .,  befides,   the  ^""■'f\ll^^^ 
fine  being  equivalent  to  a  judgment,  ought  to  decide  and  fettle  by  fine  be 
the  right  of  the  fee.  g"'>t=d  t^ 

°  two  and  the 

heirs  of  one  of  theaj,  this  \z  good  ;  for  all  things  will  continue  as  the  fine  has  fetded  them.     Bro.  tit. 
I'h.ci,  65. 

For  the  former  reafon  the  judges  will  not,  or  at  leafl;  ought  5  Co.  38.  b. 
not,  to  admit  of  a  fine  upon  condition,  becaufe  fuch  a  fine  does  '^y^'scafe. 
not  pofitively  determine  and  fettle  the  right  of  the  fee,  it  being  ^br.  I'g. 
uncertain  wlictlier  the  conufee  will  enjoy  the  land  according  to  Bro,  tit. 
the  fine,  fince  that  depends  upon  the  performance  or  non-per-  p"*r5*. 
formance  of  the  condition  ;  but  my  Lord  Coke  tells  us,  that  if  jng*  5. 
fuch  fines  be  admitted  by  the  judges  they   are  valid  and  (hall 
ftand,  the  rule,  quod  Jieri  mn  debet y  facliim  valet,  obtaining  in 
this  cafe  ;  becaufe  fines  being  the  private  agreement  and  concord 
of  the  parties,  it  were  to  trifle  with  the  authority  of  the  king's 
courts,  which  ever  ought  to  be  preferved  facred,  to  fufter  either 
party  to  recede  from  their  contrail,  after  their  folemn  compofi- 
tion  acknowledged  on  record,  and  received  in  the  mofi;  folemn 
manner  by  the  judgment  and  decifion  of  a  court  of  jufi;ice. 

A.  makes  a  leafe  for  life,  and  afterwards  grants  the  reverfion  Co.  ReaJ- 
by  fine  to  B.  for  life,  the  remainder  in  tail  in  a  quid  juris  clamat  '"S>  5-  '=''" 
againft  the  Icflee,  he  would  have  furrendered  to  the  conufee,  re-  ev_  \l^ 
ferving  a  rent  during  his  life,  but  the  court  refufed  it ;  for  had  there  is  no 
this  furrender,  with  the  refervation  of  the  rent,  been  admitted,  '■^P°''*  *'^ 
it  might  have  happened  that  the  rent  would  not  continue  accord-      ^  ^^^^* 
ing  to  the  limitation  of  the  fine  ;  for  if  the  grantee  of  the  rever- 
fion died  before  the  tenant  for  life,  the  remainder-man  in  tail 
(bould  hold  the  land  difcharged,  and  the  tenant  for  life  could  not 
enjoy  the  rent  as  long  as  the  fine  gave  it  j  but  if  in  this  cafe  the 
leflee  had  furrendered  to  the  grantee  for  his  own  life,  with  a 
refervation  of  a  rent,  this  might  have  been  admitted,  for  this  is 
no  abfolute  furrender ;  and  each  party  may  enjoy  what  the  fine 
gave  him,  according  to  the  feveral  limitations  thereof. 

If  there  be  leiTee  for  life,  the  remainder  for  life,    and  the  Co.ReaiJ^ 

leflee  levy  a  fine/^r  coimfance  de  droit  tantum  to  him  in  remainder,  ^"S.  5« 

this  enures  by  way  of  («)  furrender,  becaufe  by  this  fine  he  only  theforms'of 

acknowledges  all  the  right  he  has  in  tlu^  land  to  belong  to  him  In  thefe  fines 

remainder  ;  but  if  the  lefl'ee  had  levied  a  fine,  fur  conufance  de  -'"^-T'T  C 
,     .  -  ,  .        .  .     ,         .    ,      ,    ,-'  c     c  •  the  fame 

droit  come  ceo,  Iffc.  to  him  in  remanider,  it  had  been  a  iorteiture  with  thofe 

of  both  their  eftates,  and  he  in  reverfion  might  enter  imme-  /«'•  cor.ufan:t 

diately;  and  the  reafon  of  the  diff^erence  is  this,  the  fine  yj/r  co-  ^^i  "K* 

nufance  de  droit  come  ceo,  i^c,  always  grafps  a  fee-fimple,  which  ciaufeof 

paflTes  by  the  precedent  gift  as  the  fine  fuppofes  j  but  die  fine//r  warranty  i» 

O  Z  conufance  «""'^*'' 
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comifance  de  droit  tntitiiw  only  conveys  ail  his  right,  which  Is  in* 
tended  all  he  can  lawfully  pafs  away. 

Where  C.  was  feifed  in  fee  as  heir  of  the  part  of  the  mother, 
and  he  and  his  wife  levy  a  fine  to  A.  and  B.  with  warranty,  and 
ji.  and  B.J  by  the  fame  fine,  granted  and  rendered  to  ihe  huf- 
band  and  wife  in  tail,  remainder  to  the  heirs  of  the  hufband  ; 
Salk.  ;37.     though  it  was  urged,  that  the  icifin  of  the  conufee  was  iictitious, 
P'".^"  and  that  nothing  was  allowed  by  the  fine,  yet  refolved,  that  tlie 

tangfo.d,  conufee  was  more  than  a  bare  inihument,  and  that  the  eilate 
was  once  in  Iiim  ;  and  that  the  fine  and  render  is  a  conveyance 
at  common  law,  and  the  render  makes  tlie  conufor  a  new  pur- 
chafer,  as  much  as  a  feofiaient  and  re-infeofFment  at  common 
lav/. 


(C)  AVho  may  levy  Fines. 


Co.  ReaJ- 
jn?,   8. 


A  ND  here  it  muft  be  fnft  obferved,  that  whatever  legal  defecls 

■^^   may  be  in  the  conulor,  if  the  judge  admits  his  conufance, 

'^  the  fine  Hiall  Itand  in  all  cafes,  CNcept  that  of  an  infant,  though 

the  judge  omits  a  very  neceliary  part  of  his*duty  in  not  rejedling 

fuch  fines. 

Co.  Read.         The  principal  defc£ls  are  either  want  of  difcretion  and  under- 

'^2'?"  ,.„    (landing,  as  in  infants,  idiots,  and  perfons  of  no?i  fane  memory; 

•vide  the  fe-    ^^  ^vant  of  powcr,  as  femes  covert. 

veral  titles  of  Infants,  Idiots,  and  Baron  and  Fane. 

VidePylea,  As  to  fiaics  levied  by  an  infant,  though  ftri£tly  fpeaking  all 
letter  (H),  conttafls  made  by  infants  are  in  their  own  nature  void,  bec^iufe 
Co.Lit  -ioQ.  ^  contraft  is  an  aiSl:  of  the  underRanding,  which,  during  their 
b.  MoorJ76.  flate  of  infancy,  they  are  prefumed  to  want  •,  yet  civil  focieties 
-  R-oi'-  have  lo  far  fupplied  that  defeft,  and  taken  care  of  them,  as  to 
Bro.  ti-i  allow  them  to  contract  for  their  benefit  and  advantage,  with 
pov.'cr  to  recede  from  and  vacate  it  when  it  may  prove  prejudicial 
to  them  :  now  the  method  to  fet  afide  fuch  a  contradl  mult  be  by 
matter  of  equal  notoriety  with  the  manner  in  which  it  was  made; 
and  therefore  if  an  infant  levies  a  fine,  which  is  no  more  than 
his  own  agreement  recorded  as  the  judgment  of  tlie  court,  he 
mult  reverfe  it  by  writ  of  error,  and  this  muil  be  brought  during 
brings  a  wiit  his  minority,  that  the  court  oi  B.  R.  may  by  infpection  deter- 
'^iv"f"V*  iTiiws  t^^c  age  of  the 'infant;  but  the  judges  by  adjuriBa  may  in 
fine  for  his    fuch.  cafcs  inform  themfelvcs  by  witnelFes,  church-books,  ^c. 

sonagc,  and,  * 

5fter  infpedlion  snd  proof  of  infancy  by  witnefTcs,  dies  before  the  fine  is  reverfed,  his  heir  may  reverfft 
It,  becjuii;  the  court,  having  recorded. the  nonage  of  the  conufor,  ought  to  vacate  his  contrail  vhen  he 
appeared  to  be  under  a  manifert  difabili'y  at  ihe  time  he  entered  into  it.  Co.  Lit.  380.  b.  Moor,  884. 
An  infant  aclcnovvlt'dged  a  fine,  and  the  conufee:  omittirig  to  have  ihc  fine  ingiolVed  till  he  came  of  nge, 
in  Older  to  prevent  the  infant  from  bringing  a  writ  of  error,  the  court,  upon  view  of  the  conulance  pro- 
duced by  the  infant,  and  upon  his  prayer  to  be  inl'pecled,  and  his  age  examined,  rccoided  his  nonage  ta 
j;ive  him  the  bcnefu  of  his  writ  of  error,  which  he  muft  otherv/ife  lofe,  his  nonage  determining  before 
the  next  term.     Sarah  Griffith's  cafe,  12  Mod.  444. 

4Co,.i24.  As  to.  idiots  and-  lunaticks,  it  is  neccflary  to  diilinguifli  be- 
«'re?'^^Col    ^^''^su  their  acts  done  in  pais  and  thofe  folcmnly  acknowledged 

on 
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on  record  ;  though  the  law  is  clear,  that  in  neither  cafe  arc  they  ut.  247. 
admitted  to  difable  themfelves,  for  the  infecurity  that  may  arlfe  Bro.  lic. 
ia  contrads  from  counterfeit  madnefs  and  folly  ;  but  their  heirs  ^^'''^j^j 
and  executors  may  avoid  fuch  adls  in  pais  by  pleading  the  difabi-  3^3.  622. 
Hty  ;  becaufe  if  they  can  prove  it,  it  muft  be  prefumed  real,  fince  ^-  N- p-  _ 
iiobody  can  be  thou'^ht  to  counterfeit  it,  when  he  can  expect  no  ^?^'  *';!'''* 

benent  from  it  himklf.  they  them- 

felves may  have  relief  in  equity,  'vUe  tit.  Ll'ms  and  LunatKkt^ 

'   But  neither  the  lunatick  *   himfelf,  nor  his  heir,  can  vacate  4  Co   1*4. 

any  acl  of  his  done  in  a  court  of  record  ;   and  therefore  if  a  per-  ^in'"-482- 

fon  }ion  compos  acknowledges  a  fine,  it  ftiall  Hand  againft  him  and  f\„,.^^  ^'5. 

his  heirs;  for  though  the  judges  ought  not  to  admit  of  a  fine  Cj.Lit.:.47, 

from  a  man  under  that  difability,  yet  when  it  is  once  received,  '  ^;^"f  ^  )^ 

'       '  .  -    .         be  judged 

it  Ihall  never  be  reverfed,  becaule  the  record  and  judgment  of  ilie  o,-  ^y  the 
court,  being  the  highefl:  evidence  in  rhe  law,  the  conufor  is  pre-  juftices,  on 
fumed  to  be,  at  that  time,  capable  of  contracling  ;  and  therefore   j"*^£j"*^* 
the  credit  of  it  is  not  to  be  contelled,  nor  the  record  avoided  by 
any  averment  aganift  the  truth  of  it. 

So  it  is  in  the  cafe  of  a  fine  levied  by  an  idiot,  it  fhall  (land  2  And.  193. 
againft  him  and  his  heirs  ;  for  no  averment  of  idiocy  can  vacate  [^"'f.'^ 
the  fine,  nor  will  an  office  finding  him  an  idiot  a  natlvitate  be  caie.  4 Co. 
fufficient  to  reverfe  the  fine,  for  that  were  to  lellen  the  credit  of  .24.  a. 
judgments  in  courts  of  record,  by  trying  them  by  other  rules   ^^['^'^■' 
than  themfelves.  jr,„„^  ^3.    co.  Lit.  247. 

And  as  fines  ought  not  to  be  taken  from  lunaticks  and  idiots,  Weft.  Fines, 

fo  neither  from  old  doting  men  who  have  loft  the  ufe  of  their  '^^' 
reafon  -,  but  if  they  be  weak  or  infirm  through  age  and  ficknefs, 
that  will  be  no  fulficient  caufe  to  refufe  them. 

As  to  feme  coverts,  from  the  intermarriage,    the  law  looks  icCo.42.b. 

upon  the  hufband  and  wife  but  as  one  perfon,  and  allows  of  but  ^V^,^'.ig^ 

one  , will  between  them,  which  is  placed  in  the  hufband  as  the  fcid/n. 

fitteft   and   ableft    to    provide  for   and   govern   the    family,    and  RoU-  •'^i"'. 

therefore  gives  him   an    abiblute  power   over  her  chattels  per-  i'lfo'fe  books 

fonal,  to  difpofe  of  as  he  pleafes,  without  her  confent ;  but  as  to  which  fay, 

her  real  elfate,    has  thought  fit  that  no  ad  of  his  fliall    pre-  that  a  tine 

judice  her  or  her  heirs  in  it,  unlets  (he  join  with  him  by  fome  bi„d  "  wo- 

matter  of  record,  and  on  examination  tcitify  her  alTent  to  fuch  man  under , 

difpofition.  coverture,    * 

*  unlels  fhe  be 

examined,  mult  not  be  underftood  a$  if  it  were  in  her  pow;r  to  reverfe  the  fine  for  want  of  her  examina- 
tion; but  ch.'yare  to  be  mi  lerftood  in  this  fenfe,  that  the  jud^e  ought  not  to  receive  a  tine  from  a  feme 
covert  without  exaiiining  her,  lift  It  fiaould  not  proceed  from  i;er  own  freedom  ami  ciioice  ;  but  if  fuch 
a  fine  be  one;  admitted,  and  recorded  without  any  examination,  though  the  judge  has  omitted  a  very 
neceffary  par:  of  his  duty,  yet  the  fine  fnail  ftand,  and  neithe.-  the  feme,  nor  her  heirs,  ihail  be  admitted 
to  a\er  that  llie  was  not  examined  j  for  that  were  to  lellin  ihe  creait  of  the  judg.nent  of  the  courts  of 
jufticc,  vvnich  is  the  hij^heft  evidence  of  the  law.  But  of  fines  levied  by  the  hulb  nd  folely,  or  by  the 
huft)and  and  wife  jointly,  of  the  wife's  inheritance,  or  oi  fine:  levied  by  the  wife  folely,  ol  lands  which 
are  of  the  provifion  of  the  hvilbaad,  -vidt  tit.  Barm  and  tcim,  (l),  [and  the  ititutes  II  H.  7.  c.  20. 
&  32  H.  S.  c.  23.  &  c.  36.  j 

[No  perfon.  can  levy  a  fine  of  lands  that  will  afFed  ftrangers,  Toiichjt.14. 
uniefs  he  has  at  leait  an  cilateof  freehold  in  tliem,  either  by,  ^fp"" ''• 

O3  right  ^•-^'2.. 


.I9S 
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right  or  by  wrong  j  for  otherwife  it  might  be  in  the  power  of  any 

two  ilrangers  to  deprive  a  third  perfon  of  his  eftatc,  by  levying 

a  fine  of  it,  fo  that  in  every  cafe  where  a  fine  is  levied,  and 

none  of  the  parties  to  fuch  fine  have  any  eftate  of  freehold  in  the 

lands  whereof  the  fine  is  levied,  it  will  only  bind  the  parties 

themfelves,  and  their  heirs,  but  may  at  any  time  be  fet  afide  by 

the  real  owner,  by  pleading  that  neither  of  the  parties  had  an 

eftate  of  freehold  in  the  lands  at  the  time  when  the  fine  was 

levied. 

3  Co.  77.  b.       Hence,  therefore,  if  a  perfon  who  is  only  poflefled  of  lands  for 

a  term  of  years,or  who  holds  them  by  a  ftatute  merchant,  ftatutc 

flaple,  or  writ  of  elegit,  or  is  tenant  at  will,  levies  a  fine,  it  will 

have  no  efFe£l  whatever  as  to  ftran^ers. 

Ld.  Townf-       Upon  the  fimie  principle,  a  fine  levied  before  entry  or  receipt 

'"l^k^'^S    °^  "^^"^^  ^^''^^  '^^  void.     80,  if  a  fine  be  levied  by  a  copyholder  of 

(a)  Co  Cop!  his  copyhold  [a)^  becaufe  the  freehold  is  in  the  lord. 

§55-  ^ 

Carter  V.  But  a  perfon  having  a  defeafible  right  only  to  lands,  may, 

Barnardif.     notwithllaudlng,  levy  a  fine  of  them,  which  cannot  be  fet  afide 
Wms.  505.    ^y  ^'^'^^  P's^  ^^I'^t  neither  of  the  parties  had  an  eftate  of  freehold  in 

the  lands, 

I  Ch.  Ca.  So  a  cejiuy  que  truji  may  levy  a  fine    of  his  truft  eftate,  aU 

Vi-'iem  .      ^^^^^^'^   he  is  only  tenant  at  will  to  his  truftees  ;  for  it  is  now 

TaJb.  43.      fettled  in  equity,  that  any  legal  conveyance  or  ailurance  by  the 

/rejiuy  qm  truji,  fhall  have  the  fame  effett  on  the  trull  eftate,  as  it 

would  have  had  on  the  legal  eftate,  if  the  truftees  had  conveyed 

it  to  the  csfluy  que  truJl.     If  it  were  not  fo,  truftees,  by  refufing,, 

or  by  not  being  capable  of  executing  their  truft,  might  prevent  a 

cejiuy  que  truji  tenant  in  tail  from  exercifing  the  power  given  hina 

by  the  lav/  over  his  eftate,  wliich  v/ould  tend  to  the  introduction 

of  perpetuities. 

5C0.  sg.b.        So,  a  fine  ievi'^d  by  a  vouchee  to  the  demandant,  or  a  fine 

from  the  demandant  to  the  vouchee,  will  be  good ;  btcaufe  iri 

law  the  vouchee  is  fuppofcd  to  be  tenant  of  the  land,  though 

in  fa<Sl  he  never  is  fo  at  prefent. 

x3Vin.^  Art  alien,  not  being  capable  of  holding  lands,  ought  not  to  be 

Aor.  az;!>.     pg^-i-nitted  to  levy  a  fine  :  but  if  he  does  levy  a  fine,  it  v/ill  not 

conclude  the  king  after  office  found. 
Co.Read.7.  Corporations  aggregate  cannot  levy  fines;  becaufe,  as  they  are 
invifible,  they  can  only  appear  by  attorney,  whereas  the  ftatute 
de  modo  levandi  fines  requires  that  the  parties  to  a  fine  fiiall  appear 
perfonally  before  the  judges.  But  Sir  Ed%vard  Coke  faitii,  that  a 
fole  corporation  may  acknowledge  a  fine. 

By  the  ftatutes  11  H.  y.  c.  20.  and  32  H.  8.  c.  28.  women 
feifed  of  jointures  or  eftates  tail  of  the  gift  of  their  huftjands, 
and  huftaands  feifed  jure  uxoris  are  prohibited  from  levyirig  fines 
of  fuch  eftates.  And  the  difabling  ftatutes,  which  prevent  eccle- 
fiafticks  from  alienating  their  church-lands  for  any  longer  time 
than  three  lives,  or  twenty-one  years,  by  neceffary  implication 
prohibit  theni  from  levying  fines, 

Perfo;iS 


Perfons  outlawed,  or  waved  in  ^jerfonal  adlions,  may  alien  by  WeftSymb. 
fine,  for  their  eftates  ftill  remain  in  them,  although  they  have  ?•  ^*  §'3* 
forfeited  the  rents  and  profits. 

A  perfon  who  hath  committed  murder  may,  it  feems,  before  Stevens  v. 
convidlion,  levy  a  fine,  if  the  deed  to  lew-i  the  ufes  be  prior  to 
the  time  of  committing  the  offence.] 


Winning 
2  Will", 


(D)  Of  the  Dedlmus  Potejiatem* 

'T^HE  flatute  [a)  of  15  ^.  2.,  called  the  flatute  of  CarUJle,  intro-  By  this  {is- 
'*■     duced  the  decUmns^  which  is  a  fpecial  commiffion,  granted   tutenobociy 
out  of  Chancery,  to  certain  perfons  therein  named,  to  take  tiie  commiffion- 
conufance  of  fuch  perfons  as  through  age  or  ficknefs  are  not  able  er  but  the 
to  appear  in  court  in  perfon.  judges,  and 

^  ^  ^  two  or  one 

of  them,  by  the  confent  of  the  reft,  may  receive  the  conufance ;  and  if  there  go  but  one  of  them,  h? 
Ihall  take  with  him  an  abbot,  a  prior,  or  a  knight,  a  man  of  good  fame  and  credit ;  and  writs  of  error 
have  been  allowed  to  reverfe  !ines  where  the  conufance  hath  not  been  taken  before  fuch  perfons.  Bro. 
tit.  Fln6s,  120.  F.N.  B.  14.6.  But  the  prefent  practice  falh  ftort  of  the  order  this  itatute  prefcribes, 
and  It  is  fufficient  if  one  of  the  commiflioners  be  a  knight,  Reg.  Pafch.  4^  El.  Wilf.  78.  ;  or  though 
neither  be  a  knight,  if  one  of  the  judges  of  the  C.  R.  gives  liis  allocatur  to  the  caption,  by  which  .sreat 
abufes  have  happened  in  the  taking  of  fines,  [(a)  This  llatute,  as  it  is  called,  is  not  properly  a  le- 
giflative  aft,  bu:  is  merely  a  writ  direfted  to  the  juftices  of  the  bench,  for  their  government  in  taking 
the  acknowkdgriient  of  fines,     z  Reeves,  304.] 

By  the  cuftom,  the  chief  juftice  of  C.  B.  may  take  conufances  Co.  Reid- 
any  where  out  of  court,  and  certify  the  fame  without  any  dtdi-  '"i"'  '°- 
mus:  and  if  a  ferjeant  hath  a  patent  to  be  C.  J..^  he  may  take  conu-  .  5  " 
fances  without  a  dedimus  before  he  is  fworn. 

[So  by  cuftom,  the  judges  of  aflize  may,  in  their  circuits,  take  Jenk.  217. 
the  acknowledgment  of  fines  without  any  writ  of  dedlmus  potef-  p^"^p,*'  ''' 
tatetn,  on  account  of  tiie  great  confidence  which  the  law  placeth  ^^Z 
in  their  judgment  and  integrity  :  in  fuch  cafes,  however,  a  writ 
of  dedimus  potrjlatem  ought  to  be  fued  out,  bearing  date  before  the 
acknowledgment  of   the  fine  j  although,  if  the  writ  of  dedimus 
potejlatem  is  telled  after  the  date  of  the  acknowledgment,  flill  the 
fine  will  be  fupported.] 

If  a  fine  be  levied  to  one  of  the  jultices  of  C  -5.,  and  the  faid  Co.  Read- 
juftice  take  the  conufance  of  the  fine,  it  is  void,  quia  judex  in  '"Sj  io* 
propria  caufa. 

If  the  dedimus  be  direfted  to  two  jointly,  and  the  conufance  be  Cro.  Ellz. 
taken  by  one  only,  the  fine  is  erroneous  j  for  where  two  are  in-  '^°- 
veiled  with  a  joint  power,  it  cannot  by  any  conflrudlion  from  the  sava^e. 
commiffion  be  executed  by  one  only. 

The  dedimus  contains  the  fubllance  of  the  writ  of  covenant,  f.  N,  B. 
and  therefore  muft  bear  tejie  after  it,  otherwife  it  is  error,  and  h6- 
mufl;  be  figned  by  the  lord  keeper  or  chief  juftice,  or  by  fome  of  (1°'     '^* 
the  juftices  of  the  circuit  where  the  lands  lie.  Co.  Read. 

ing,  10.      Bro.  tit.  Fines,  1 16.     Roll.  Abr.  794.     Dyer,  220W 

If  the  comminioners  refufe  to  certify  tlie  conufance  to  the  F.  N.  b. 
court  in  convenient  time  («),  which  is  a  year  and  a  day,  a  certio-  '^J*  ^^ 
rari  is  to  be  awarded  againft  them,  reciting  the  fubftance  of  the  ^^  rc^uir^ 

O  4  dedimus. 
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Vy  Rat.  zi  dedimuSy  and  that  they  have  taken  the  conufance,  and  command- 
11.  c.  13.  jj^g  them  to  certify  it  -,  and  in  cafe  of  refufal  to  do  it,  an  a/iaSy  a 
tity  the        plurles  and  attachment  will  iflue  againft  them. 

ackjiovvleclgment  of  the  fine  wiihin  twelve  months  aiter  it  is  taken,  and  alio  to  certify  the  year  and  day 
wiiereon  it  was  aclcnowled^ed.  j 

Co.  Read-         If  the  commiiTioners  die  before  the  conufance  be  certified,  their 
v^N 'b        executors  mud  certify  it  upon  certiorari  to  them  directed,  and 
147.     '       upon  their  refufal  like  procefs  lies,  as  in. the  former  cafe, 
cio.  Eliz.  If  a  dedimtts  be  awarded  to  take  the  conufance  of  three  feveral 

57^;  577*  perfons,  the  commiflioners  may  take  the  conufance  from  each  of 
them,  and  at  feveral  times,  for  it  may  fo  happen  that  they  can- 
not meet  at  one  place  at  the  fame  time;  and  if  the  commiffioners 
return  the  conufance  but  of  two  of  them,  the  court  m.ay  erafe 
the  name  of  the  third  out  of  the  dedimiiSy  and  make  the  writ  of 
covenant  agreeable  to  it;  for  fmce  the  third  does  not  join,  it  can 
be  no  prejudice  to  him;  and  therefore  it  were  unreafonable  that 
his  obftinacy  or  refufal  fhould  impeach  the  conufance  of  the  other 
duly  taken,  and  fo  prevent  their  amicable  compofition  of  their 
differences. 
Cro.  Eliz.  A  dedivius  was  awarded  to  take  the  conufance  of  a  fine  from 

576-  577'     baron  and  feme,  and  the  feme  refufing  to  join,  the  conufance  of 
the  hufband  was  only  returned  ;  in  this  cafe  the  court  ordered  a 
new  dedimiis  to  be  awarded,  but  to  be  of  the  fame  date  with  the 
former,  and  that  the  return  of  the  commiffioners  fhould  be  an- 
nexed thereunto ;  for  the  refufal  of  any  one  of  the  conufors  can 
be  no  reafon  to  delay  or  hinder  another  to  transfer  his  right. 
Toudift.  5.       [As  the  writ  of  dedimiis  potejiatem  recites,  that  a  writ  of  cove- 
^<?-^."'^-9-  nant  is  depending  between  the  parties,  it  {hould  bear  date  after 
kep.Vz".     the  writ  of  covenant ;  elfe  it  will  be  error.     But  [a]  if  it  be 
CrolEli;.     tefled  on  the  fame  day  v.'ith  it,  the  fine  will  be  valid. 
740. 

J  Roll.  Abr.  754.      (j)  Cro.  Eliz.  677.    Cro.  Ja.  11.    5  Co.  47.  b. 

"wiifon,  ?2.       By  a  rule  of  the  court  cf  Common  Pleas  made  In  Hil.  13  Geo.  i. 

.f^;aV Dean  V.  Jj;  ^vas  direfted,  that  no  fine  acknowledged  before  commiffioners 

Bdr.iti  143.  fliould  be  allowed  to  pafs,  uniefs  fome  perfon,  who  was  prefent 
wiien  the  fine  was  acknowledged,  fhould  appear  perfonally  be- 
fore the  lord  chief  juftice  of  the  court,  and  be  examined  upon  oath 
touching  the  execution  thereof. 

This  rule  having  been  found  by  experience  to  be  attended  with 
inconveniencies,  and  not  having  anfwered  the  good  purpofes  for 
which  it  was  intended,  the  court  made  the  following  rules : 

W'Ifor,  S5.  Hilary  17  Geo.  2.  "  It  is  ordered,  That  inftead  of  an  oath  made 
"  'uiva  voce  of  the  due  acknowledgment  of  fines,  an  affidavit  in 
^^  writin?  on  parchment  ffiall  be  made  and  annexed  to  every  fine, 
<'  in  which  the  perfon  making  the  fame  fhall  fwear  that  he  knew 
•«  the  parties  acknowledging  fuch  fine  ;  that  the  fame  was  duly 
f'  figned  and  acknowledged,  that  the  party  or  parties  acknow- 
*<  ledqing,  and  alfo  the  commiffioners  taking  the  fame,  were  of 
<*  full  age  and  competent  underftanding  ;  that  the  feme  coverts 
«*  (if  any)  were  folely  and  feparately  examined  apart  from  their 
'5  "  hufbands. 


*'  hufbands,  and  freely  and  voluntarily  confented  to  acknowledge, 
**  the  fame  -,  and  that  the  co^nizor  or  cognizors,  and  every  of 
**  them,  knevir  the  fame  to  be  a  fine  to  pafs  his  or  their  eftate  or 
**  eftates,  which  fine,  together  with  fuch  affidavit  annexed,  fliall 
**  be  tranfmitted  to  the  lord  chief  juilice,  or  feme  other  juftice 
**  of  this  court,  for  his  allocatur  thereon,  and  fuch  afiidavit  {hall 
**  remain  annexed  to  fuch  fine,  and  be  left  with  the  fame  in  the 
*^  proper  office  :  and  it  is  ordered,  That  every  fuch  affidavit,  ex- 
**  cept  where  the  perfons,  at  the  time  of  their  acknowledging 
**  the  fine,  are  in  Ireland^  or  fome  other  parts  beyond  the  feas, 
*'  ihall  be  made  bv  fome  attorney  of  the  'xurts  of  Wejlimnjler' 
«  halir 

Hilary  2(5,  2']  Geo.  2.  "  It  is  ordered.  That  in  the  affidavits  Wllfon,?^ 
*'  made  in  purfuance  of  the  preceding  rule,  the  perfon  or  per- 
*'  fons  fo  making  the  fame  fhall  fv/ear,  that  the  fine  was  duly 
**  figned  and  acknowledged  upon  the  day  and  year  mentioned  in 
"  the  caption  ;  and  if  there  be  any  rafure  or  interlineation  in 
"  the  body  or  caption  of  fuch  fine,  that  fuch  rafure  or  inter- 
**  lineation  was  made  before  the  party  or  parties  figned  the  faid 
**  fine,  and  before  the  caption  was  figned  by  the  commiffioners." 

Thefe  rules  have  in  fome  inftances  been  difpenfed  with,  and  Say  v. 
{a)  particularly  where  fines  have  been  acknowledged  out  of  the  Smith, 

kingdom.  {<,7fiS!^* 

wood  V.  Cajenda,  id.  219.     Heathcock  v.  Hanbury,  id.  217.     Seton  v,  Sinclair,  2  Bl.  Rep,  88o» 

By  the  ftatute  34,  35  Hen.  8.  c.  26.  §  40.  it  is  enabled.  That 
fines  (hall  and  may  be  taken  before  the  juftices  of  Wales,  of 
lands,  tenements,  and  hereditaments,  fituated  within  their  jurif- 
di£l:ion,  by  force  of  their  general  commiffion,  without  any  writ 
of  dedimus  potejiatem^  to  be  fued  for  the  fame,  in  like  manner  and 
form  as  is  ufed  to  be  taken  before  the  king's  chief  juftice  of  his 
Common  Picas  in  Etiglatid.'] 


(K)  Of  the  Operation  of  a  Fine  in  barring  the  Iflue 

in  Tail. 

"OY  the  4  H.  7.  c.  24.  a  fine  with  proclamations  fhall  conclude  4H.7. 
-'-'  all  perfons,  both  privies  and  ftrangers,  except  women-covert,  ^"  ^4- 
perfons  under  age,  in  prifon,  out  of  the  realm,  or  of  uon  fane 
memory,  being  not  parties  to  the  fine ;  by  which  general  claufe 
all  others  are  bound  j  but  by  the  firft  faving. 

The  right  and  intereft  that  any  perfon  or  perfons  (other  than 
parties)  hath  or  have  at  the  time  of  the  fine  engrofled,  is  faved ; 
io  that  they  or  their  heirs  purfue  fuch  their  right  or  intereft  by 
a£lion,  or  lawful  entry,  w'lihm  Jive  years  after  the  proclamations 
fo  made.  This  claufe  fcems  to  comprehend  only  thofe  who  have 
prefent  right  j  but  by  the  fecond  faving. 

The  right  and  intereft  of  all  perfons  is  faved  which  accrues 
after  the  engroffing  of  the  fine,  io  that  the  parties  having  the 

fame 
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fame  purfue  it  within  Jive  years  after  it  fo  accrues  ;  and  if  at  the 
time  of  the  fine  engrofled,  or  of  i"uch  accruer,  the  perfons  be 
covert,  (and  no  parties  to  the  fine,)  under  age,  in  prifon,  out  of 
the  realm,  or  of  nofi  fane  memory,  they  or  their  heirs  have  time 
to  purfue  their  adtion  within  five  years  after  fuch  imperfe<Stion 
removed. 
Bro.  tit.  Though  this  ftatute  evidently  concludes  all  perfons  under  the 

TiT.ei,  I.  ^yords  privies  andjlrangers  to  the  fine  ^  and  the  ftatute  hath  favings 
Dyer  ^"x".'  ^^^  ftrangers,  but  none  for  privies  j  yet  it  was  at  firfl  doubted, 
Thereafons  whether  a  fine  levied  by  tenant  in  tail  couid  bar  the  ifiue  by  that 
ot  this  ftatute  ;  for  the  entails  had  continued  fo  long,  and  rnoft  people 
theopbions  were  fo  fond  of  them,  that  the  judges  were  very  cautious  in 
fro  and  con.  making  fo  large  an  expofition  oh  that  ftatute  as  it  would  well 
may  be feen  j^g^j.  ^  ^nd  though  at  length  the  judges  refolved,  that  a  fine  with 
a  Inft.'cisi  proclamations  was  a  bar,  not  only  to  the  tenant  in  tail,  becaufc 
517-  he  could  claim  no  right  againft  his  own  acknowledgment  on  re- 

Moor,  150.  ^,Qj.f|  ti^at  it  was  the  ri^ht  of  another ;  but  aifo  aKainlt  the  ifiue  in 
Plow.  373.  tail,  becaufe  the  words  and  intention  of  the  ftatute  place  the 
Jo.  39.  privies,  that  is,  the  perfons  claiming  the  right  devolved  at  any 
19  H.  8.  6.  jjj^g  Qj^  ^j-^g  conufor,  in  the  fame  condition  as  the  conufor  him- 
^\nd'.  46.  felf  j  yet  this  introduced  the  ftatute  of  32  //.  8.  c.  36.,  which  by 
pi.  118.  a  retrofpe£lion  confirms  the  conftrucliou  made  by  the  judges  oa 
Raym.271.  jj^g     ^^  „_  ^^  24.,  and  declares  that 

345  "^  349*     *  J°""  ^3^*  ^^  ''^^  ^^^^  °^  Murray  and  the  Earl  of  Dciby. 

32  H.  S.  All  fines  levied,  by  any  perfon  or  perfons  of  full  age,  of  lands 

^'  3^'  entailed  before' the  fame  fine  to  themlelves,  or  to  any  of  their  an- 

ceftors  in  pofleilion,  reverfion,  or  remainder,  or  ufe,  fliall  imme- 
diately after  the  fine  engrofled,  and  proclamations   made,  be  a 
fufficient  bar  againft  them  and  their  heirs  claiming  only  by  fuch 
entail,  and  againft  all  others  claiming  only  to  their  ufe,  or  to  the 
ufe  of  any  heir  of  their  bodies. 
{a)  If  there       For  the  better  explication  of  thefe  ftatutcs,  it  is  to  be  obferved, 
be  two        tJ^at  t]^e  perfons,  whofe  right  is  barred  by  the  fine,  are  either 
i°ains^'and     parties^  privies^  ox  Jlratigers ;  that  the  parties  themfelves  are  barred 
one  of  them  is  plain,  and  admits  of  no  doubt ;  as  to  privies,  which  is  the  ma- 
levy  a  fine}    terial  and  operative  word  in  the  4  H.  7.  c.  24.,  it  is  to  be  noted, 
bedlnorMd  ^^^^  ^^  ^'^^  ^  threefold  fignification,  for  it  either  comprehends  a 
donee,  and     privity  in  [a]  eftate,  as  between  donor  and  donee,  which  arifes 
one  of  them    purely  from  their  own  contraifl:,  or  a  relation  between  parties 
though '^^'    arifmg  from  [b]  blood  only,  neither  of  wliich  are  meant  by  the 
there^be  a      word  privies  in  the  acl ;  for  it  were  unrcaibnable  and  abfurd  to 
privity  be-     gjiQ^y  ^j^y  man  to  ftrip  me  of  my  acquiutions  or  inheritances, 
of^hefe'      without  any  laches  or  negleft  of  mine,  becaufe  I  happen  to  be 
within  the     his  heir,  or  becaufe  by  a  fair  contrail  I  am  concerned  in  interell 
letter  of  the  ^- ^j^  ^:^       ^^  j^,^  ^j^  tenant. 

adt,  yet  rei-  ' 

ther  the  jointenant  in  the  one  cafe,  nor  the  donor  in  the  other,  Aall  be  barred  by  the  fine  unlefs  they 
emit  to  make  their  claim  within  five  years  after  their  titles  accrue,  z  Inft.  516.  {e)  So,  if  the  heir 
apparent  be  feifed  of  lands,  and  the  father  levy  a  fine  and  die,  it  fliall  not  bar  the  heir,  becaufe  he  does 
not  cliim  or  derive  any  titie  to  the  land  from  his  father  }  and  thercfjie,  in  that  refpecl,  fhill  have  five 
years  to  preferve  himfclf  frojn  the  nr.e,     z  Inft.  523.     3  Co.  Sg.  a. 

But 
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But  the  privies  imderftood  and  intended  by  this  a£l  are  thofe  Hob.  333. 
who  are  privy  not  only  in  blood  to  the  conufor,  but  likewife  in  And  hence 
ellate  and  title  to  the  land  of  which  the  fine  was  levied  ;  that  ja;j  jj  bar- 
is,  thofe  who  mult  neceffarily  mention  the  conufor,  and  convey  red  ^fo  it  is, 
themfelves  through  him  before  they  can  make  out  their  title  to  '/  ^""^  ^^ 

-in  baion  and 

the  eitate.  feme  in 

fpeci.U  tail,  and  the  baron  levy  a  fine  without  the  wife,  this  fliall  bar  the  iflue  though  the  fon 
furvive,  becaiile  he  mud  neceffarily,  in  making  out  his  title,  /hew  himfelt  heir  to  the  father  as  well  as  to 
the  mother,  and  confequently  ihew  himfeif  piivy  to  the  conufor  within  the  ftatuTe.  Kellw.  205, 
Dyer,  251.  alnll.  681.  8  Co.  72.  Hob  257.  900.139.3.  2  Bendl.  50.  Moor,  28,  So,  if 
theie  be  grandfather  and  grandmoiher  tenants  in  fpecial  tail,  and  the  grandfather  die,  and  the  father 
enter  upon  the  grandmother  and  levy  a  fine,  tiie  fan  is  barred.    Hob.  258.  333.  3  Co.  90.    Moor,  146. 

But  if  tenant  in  tail  has  ifluc  a  daughter,  who  levies  a  fine,  3  Co.  61. 

and  after  a  fon  is  born,  the  fine  fliall  not  bar  the  fon,  becaufe  he  ^°''- 333* 

may  make  himfeif  heir  to  the  entail  without  any  mention  of  her,  jn'taii  has 

and  can  make  out  his  title  without  conveying  himfeif  through  iffue  two 

her  ;  and  therefore  as  to  the  ellate  he  is  a  itraneer  to  her,  and  ^,'"'»,  f"** 

,       ,  ,  r    ■        -7  -I  7     1  the  eldeA 

may  plead  quod  partes  jinis  nihil  habuerunt.  levies  a  fine 

and  dies  without  ifiue  in  the  life  of  his  father,  the  fecond  fon  (hall  inherit  the  entail  notwithftanding  the 
fine,  bicaufe  he  need  not  mention  the  conufor  in  maicing  out  his  title  to  the  entail.  Cro.  Car.  434.. 
Cro.  Jac.  6159.     Muor,  2^2. 

A.  dcvifed  land  to  his  wife  for  life,  remainder  to  his  fon  in  Cro.  EH?. 
tail,  when  he  fhould  attain  to  his  age  of  twenty-five  years;  and  ^^'• 
before  that  time  he  levied  a  fine  :  this  barred  his  iffue,  though  he  ^  ' 
had  nothing  in  remainder,  as  it  was  allowed  he  could  not  have 
till  that  age  ;  for  though  he  was  not  actually  tenant  in  tail  when 
he  levied  the  fine,  but  the  veiling  of  the  ellate  depended  on  the 
contingency  of  his  coming  to  that  age,  yet  the  iffue  being  obliged 
to  make  out  his  title  through  his,  mult  be  barred  as  a  privy  within 
the  words  of  the  j\H.'].  c.  24.,  and  the  conufor  was  a  perfon  to 
^vhom  the  Ia:id  was  entailed,  and  fo  plainly  within  the  words  of 
the  32//.  8.  c.  36. 

If  tenant  in  tail  levies  a  fine,  and  dies  before  the  proclamations  3  Co.  85. 
arc  pad,  thcueh  a  right  really  defcends  to  the  iffue,  becaufe  the  ^'"^''•4-5'f- 

r        •  1  -11      1    °  ^      ^     ■  n  e  \  457-  Smith 

fine  is  no  bar  till  the  proclamations  are  palt,  yet  alter  the  pro-  v.  Stapieton, 
clamations  the  entail  is  barred  ;  for  the  proclamations  diftinguiih  2  And.  177. 
the  fines  which  bar  the  ei^tail  from  thofe  at  common  law,  which  ^°°'''  ^^'^^ 
only  difcontinue  it;  and  by  the  exprefs  words  of  32  H,  8.  c.  36. 
all  fines  levied  v/ith  proclamations  of  any  lands  entailed  to  the 
perfon  To  levying  the  fame,  or  to  any  of  his  anceftors,  fliall  im- 
mediately after  the  proclamation  made  be  adjudged  a  fufficient 
bar  againfl  the  faid  perfon  and  his  heirs,  claiming  only  by  force 
of  the  faid  entail. 

Hence  it  was  adjudged,  that  where  ^.  was  teiiant  for  life,  re-  3  Co.  2;. 
mainder  to  B.  in  tail,  and  B.  levied  a  fine,  and  died  before  all  ^f'^f 
the  proclamations  were  pad,  his  iffue  being  out  of  the  realm  ; 
that  after  the  proclamations  were  pall,  though  the  iffue,  imme- 
diately upon  his  return  into  the  kingdom,  made  his  claim  to  the 
remainder,  yet  it  availed  him  nothing,  but  the  fine  was  a  final 
bar  to  him. 

So  it  was  where  there  Wfis  grandfather,  father,  and  fon ;  and  Cro.  Eiiz. 
$he  grandfather  being  tenant  in  tail  enfeoffed  the  father,  and  Jj^^^„'j^'°* 

afterwards  King.  " 
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afterwards  difTcIfed  him,  and  tlicii  levied  a  fine  with  proclama- 
tions to   7.  5.,, but  before  the  proclamations  were  all  pad  the 
father  entered,  and  after  they  were  all  p;i!l,  the  conufee  entered, 
and  then  the  grandfather  and  father  died,  and  the  fon  brought 
\\\s  fcrmedon ;  the  conufee  pleaded  the  fine  v/itii  proclamations, 
and  the  demandant  thereupon  the  entry  of  his  father,  but  could 
recover  nothing;  becaufe  after  the  proclamations  pafl:,  t})c  fine 
was  a  good  bar  to  the  entail  which  was  made  to  the  grandfather 
who  levied  the  fine. 
-,  Co.  ro.    .       And  the  law  is  the  fame  in  cafe  of  aflions  brought,  as  of  an 
I  urRow  s      entry  made  to  preferve  the  entail ;  for  if  tenant  in  tail  levies  a 
°*^'  fine,  and  dies  before  all  the  proclamations  are  paft,  and  the  iflue 

in  tail  brings  a  formedon^  the  conufee  may  plead  the  fine  with 
proclamations,  though  they  were  made  pending  the  v/rit. 
Cro,  lX\z.  And  this  has  been  carried  fo  far,  that  though  a  particular  te- 

p^°'  nant,  who  is  a  llrangcr  to  the  tenant  in  tail,  fliould  enter  before 

6^."  the  proclamations  were  pad,  to  preferve  his  own  right,  yet  the 

entail  is  barred  ;  as  if  there  is  A.  tenant  for  life,  remainder  to  B.  in 
tail,  remainder  to  C.  in  fee,  and  B.  difleifes  A  ,  and  levies  a  fine ; 
but  before  the  proclamations  are  paft,  the  tenant  for  life  enters 
and  avoids  the  fine  as  to  himfejf,  and  C,  though  in  this  cafe, 
neither  the  eftate  of  A.  or  C.  are  affected  by  the  fine,  yet  after 
the  proclamations  made,  tlie  entail  is  barred  from  the  proclama- 
tions made,  nor  can  any  acSl  of  the  iflue  preferve  it. 
Plow.  430.  As  tenant  in  tail  may  convey  his  whole  eftate  by  the  fine,  fo 
Bro.  tit.  j^jjy  }^g  carve  any  lefs  eftate  out  of  it,  which  flir.ll  likewife  bind 
;««,  10  .  ^^  .^^^  ^^^^^  j^.^  death  ;  as  if  there  be  A.  tenant  for  life,  re- 
mainder to  B.  in  tail,  and  B.  agrees  to  m-ake  a  leafe  for  years  to 
J.  S.  upon  writ  of  covenant  brought  by  B.  againft  J.  £.j  he  may 
levy  a  fine  co!f?e  ceo,  is'c.  to  B.,  and  B.  may  render  the  land  to 
y.  S.  for  the  term  agreed  on,  with  refervation  of  a  rent ;  and  this 
leafe  fliall  continue  in  force  againft.  the  iffue,  becaufe  when  J.  S. 
conveys  by  the  fine,  though  he  really  has  no  right,  the  tenant  in 
tail  and  his  iffue  are  eftopped  to  fay  otherwife  than  that  he  took 
a  fee-fimple ;  and,  confequently,  it  appearing  by  the  fine  that  he 
was  tenant  in  fee-fimple,  he  has  thence  a  power  to  make  a  leafe 
to  biird  his  iffue. 
And.  6.  But  if  there  be  tenant  for  life,  the  remainder  in  tail,  and  the 

3  Co.  89.      tenant  for  life  levy  a  fine  cojne  ceo,  bfc.  to  the  tenant  in  tail,  who, 
Plow!  4^75.'    grants  and  renders. a  rent-charge  out  of  the  land  to  the  conufor, 
this  fine  fhall  not  bind  the  iffue,  becaufe  the  rent  was  newly- 
created  by  tenant  in  tail,  and  not  entailed  to  him  or  any  of  his 
anceftors ;  and  the  entail  of  the  land  continuing,  no  incumbrance 
of  the  donee  can  affecl  the  land  any  longer  than  his  life. 
loCc.  95.         If  there  he  A.  tenant  in  tail,  the  remainder  to  J5.  in  tail,  the 
Seymour's     revcrfioh  to  the  right  heirs  of  the  tenant  in  tail,  and  the  tenant 
BuU*.  i6z.     i"  tail  bargain  and  fell  the  lands  to  J.  S.  and  his  heirs,  and  then 
S.  C.  levy  a  fine  to  him,  this  is  a  bar  to  the  iffue  in  tail,  but  no  dif- 

placing  or  difcontinuance  of  the  remainder  in  tail,  becaufe  the 
bargain  and  fale  conveved  no  mere  than  what  the  tenant  in  tail 
could  lawfully  grant,  which  was  a  defcendible  eftate  durmg  his 


ov.u 


jTinCiSf  ant)  IReroticnci^^  205 

own  life  ;  and  no  cflate  of  freehold  pafled  by  the  fine,  that  being 
before  conveyed  by  the  bargain  and  fale ;  but  yet  the  fine  had 
this  efFedl,  though  fubfequent  to  the  bargain  and  fale,  to  convey 
the  whole  eftate-tail  to  the  bargainee,  who  before  had  but  a  de- 
fcendible  eftate  during  the  life  of  tenant  in  tail ;  becaufe  where- 
ever  a  fine  is  levied  to  a  perfon  to  whom  the  lands  were  entailed, 
and  whom  the  iflue  muft  mention  in  \\\s  forme do?iy  fuch  fine  cuts 
ofr  the  entail,  and  bars  the  iflue. 

If  tenant  in  tail  of  a  rent-charge,  i filling  out  of  a  manor,  levies  Cro.  Jac. 
a  fine  of  the  manor,  this,  by  the  ophiion  o£  Hobart  and  Harvey^  ^•'9-    ^"^ 
is  a  bar  of  the  rent,  becaufe  the  fine  being  levied  of  the  land,  in-  ^re  ap-  " 
clufively  gives  the  rent.  pears  to  be 

no  fine  le- 
vied of  the  rent,  which  being  the  thing  entailed,  and  not  the  land,  fliould,  it  feems,  defcer.d  to  the  iffue^ 
till  the  entail  thereof  be  barred  by  a  fine.     But  fee  i  Vez.  391.    Carter,  22. 

That  the  eflate-tail  is  preferved  to  the  ifTue  in  tail,  notwith- 

ftanding  any  fine  levied  by  the  tenant  in  tail,  when  the  reverfion 

is  in  the  crown,  and  the  ellate  of  the  provifion  of  the  king,  by 
34  ^  35  ■^'  8.  C.2Q.  vide  poJ}j  title  Recoveries. 


(F)  Of  the;  Operation  of  a  Fine  in  barring  Strangers, 
or  thofe  who  have  but  an  uncertain  Intereft,  as  a 
Term  for  Years,  or  barely  an  equitable  Intereft. 

iF  tenant  in  tail  be  difTeifed,  and  the  difTeifor  levy  a  fine,  the  3C0.  S7. 

-*■   difleifee  has  five  years  to  make  his  claim  by  the  firft  faving,  ^^°-  ^^'^* 

becaufe  he  is  the  firft  who  has  a  right  at  the  time  of  tlie  fine  le-  co.  Lit-^"!. 

vied ;  and  if  he  omit  to  make  his  claim  in  that  time,  the  iflTue  is  Though  the 

bound  for  ever.  '^^r'"  °^ 

and  32  H.  8.  c.  36.  ha\e  made  the  operiticn  cf  /ines  ftronger  againfl  parties  and  privies  than  ihey  were 
at  comrnon  law,"  for  by  them  the  iflue  in  tail  is  bound,  though  net  thofe  in  remainder  or  reverfion;  yer 
have  they  enlarged  the  privilege  that  ftrangers  had  at  common  law  to  avoid  them,  for  upon  thefe  ftatutes 
they  have  five  years  from  the  fine  to  make  their  claim  where  they  have  a  prefent  right  at  the  time  of 
the  fine  levied  ;  and  where  it  accrues  after  the  fine,  they  have  five  years  from  the  time  of  fnch  ac- 
cruer; whereas  by  the  common  hw  in  both  thefe  cafes  a  ftrangcr  hid  only  a  year  from  the  entry  of  tli? 
filver,   at  which  time  the  land  palled. 

If  tenant  in  tail  bargain  and  fell  his  lands,  or  difcoHtlnue  the  Dyer,  3. 
tail,  and  tlie  bargainee  or  difcontinuce  levy  a  fine,  though  five  ^.^^'^J' '"' 
years  pafs  in  the  life  of  the  tenant  in  tail,  yet  the  iflue  fhall  have  3^.6 
five  years  after  h.ls  death  to  avoid  the  fine  ;  for  his  father  having 
given  all  his  right  by  the  fale,  could  not  claim  any  right  againft 
his  own  gift ;  the  iflue  therefore  is  helped  by  the  fecond  faving> 
becaufe  he  is  the  firfl  to  whom  the  right  accrued  after  the  fine 
levied. 

If  a  mortgagee  be  difleifed,  and  five  years  pafs  after  the  pro-  Plow.  373. 
clamations,  the  mortgagee  is  hereby  barred  •,  but  if  the  mortgagor 
pay  or  render  his  money,  he  has  five  years  to  profecute  his  right 
by  the  fecond  faving  in  the  ad,  becaufe  his  title  did  not  accrue 
till  the  payment  of  the  money. 


2q6 
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Plow.  356 
to  372. 
Stowel  V. 
Zouch. 


If  an  infant  difTeifor  be  diflcifcd,  or  make  a  feoff;nent,  and  the 
feoffee  or  difleifor  levy  a  fine,  and  five  years  pufs,  the  firft  dif- 
felfee  is  barred  of  his  right  by  the  firll  faying  in  the  ail,  becaufe 
he  has  a  prefent  right,  wliich  he  ought  to  parfue  immediately  by 
a£tion  or  entry  j  but  the  infant  (hall  have  five  years  from  his  full 
age  to  avoid  the  fine,  becaufe  no  laelies  are  to  be  imputed  to  him 
but  from  tlie  time  he  arrives  at  his  full  age. 

^.,  feifed  of  Bl.itk-acre  in  fee,  is  difleifed  by  B.,  who  levies  a 
fine  with  proclamations  of  the  faid  acre  during  the  life  of  A.; 
three  years  after  the  fine  levied  ^4.  dies,  and  his  right  defcends  to 
C.  his  grandfon,  as  his  heir,  who  at  the  time  of  the  defccnt  of 
fuch  right  was  an  infant  -,  and  the  qucftlon  was,  Whether  C, 
having  fuftsred  five  years  after  the  fine  levied  to  pafs  during  his 
anceftor's  life  and  his  own  minority,  without  making  any  claim, 
fhould  be  barred,  or  fliould  have  other  five  years  upon  his  arrival 
at  full  age,  to  make  his  claim  in  ?  and  it  was  adjudged,  that  he 
fhould  not,  but  that  he  was  barred,  and  that  by  virtue  of  the  firft 
faving  in  the  4H.  7.  r.  24.,  which  faves  to  all  perfons  and  their 
heirs,  other  than  parties  to  the  fine,  fuch  riglic,  claim,  and  in- 
terefl:  as  they  have  in  lands  and  tenements  whereof  a  fine  is 
levied,  fo  that  they  purfue  fuch  right  by  way  of  adtion  or  lawful 
entry  within  five  years.  Now-^.  having  a  right  to  Black-acre  at 
the  time  the  fine  was  levied,  confequently  he  and  his  heirs  muft 
be  comprehended  in  this  faving,  but  then  they  cannot  take  the 
benefit  of  fuch  comprehenfion  unlefs  they  purfue  the  method, 
and  the  time  prefcribed  and  limited  in  the  faid  faving,  which  they 
apparently  neglefted  to  do,  fince  neither  A.  nor  his  grandfon 
made  any  claim  or  entry,  or  brought  any  action  for  recovery  of 
their  right  within  the  five  years  •,  and  therefore  fuch  right  mull 
be  barred  and  extinguiflied ;  and  C.  in  this  cafe  fiiall  have  no  pri- 
vilege of  infancy,  becaufe  the  (latute  intends  that  only  in  cafes 
where  the  right  firll  attached  in  the  infant,  and  therefore  he  fliall 
have  five  vears  after  his  infancy  to  make  his  claim  j  but  here  the 
right  was  firil  in  A.  at  the  time  of  the  fine,  and  the  llatute  al- 
lows but  five  years  to  purfue  the  right  from  the  time  it  accrues, 
which  was  not  done  in  this  cafe. 

But  MA.  be  tenant  in  tail,  the  remainder  to  B.  in  fee,  and^. 
levy  a  fine  with  proclamations,  and  then  B.  die,  his  heir  within 
age,  and  then  A.  die  without  ifiuc,  and  five  years  pafs  without 
any  acllon  brought  by  the  heir,  yet  he  fhall  either,  during  his 
minority,  recover  the  land  notwithftanding  the  five  years  lapfed, 
becaufe  the  right  firft  accrued  to  him,  B.  having  no  right  to  the 
land  by  the  remainder,  till  the  eftatc-tail  was  fpent,  which  did 
not  happen  in  his  life  ;  or  the  heir  of  B.  may  defer  making  his 
claim  till  he  comes  of  age,  and  then  by  the  cxprcfs  words  of  the 
adl  he  fliall  have  five  years  to  recover  his  right, 
riowd.  366.  [If  an  infant  be  in  his  motlier's  womb  when  a  fine  is  levied, 
he  will  be  allowed  five  years  from  the  time  he  attains  his  full  age 
to  make  his  claim  ;  for  although  he  is  not  comprehended  within 
the  letter  of  the  adi,  which  only  mentions  infants  under  the  age 
of  twenty-one  years,  and  therefore  does  not  extend  to  thofe  who 

are 
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are  unborn,  yet  they  are  within  the  intention  of  the  a£t,  and  will 
be  aided  by  the  exception. 

If  a  perfon  labours  under  feveral  difabilities  at  the  fame  time,  Idem.  375; 
as  if  a  woman  is  covert,  under  age,  of  infane  mind,  and  in  pri- 
fon,  at  a  time  when  the  fine  is  levied,  or  when  a  right  accrues  to 
her,  and  one  or  more  of  thofe  difabilities  are  removed,  (till  the 
iive  years  given  by  the  ftatute  will  not  commence  until  all  her 
difabilities  are  entirely  removed. 

It  is  now  fettled,  notwithllanding  fome  old  opinions  to  the  con-  Doe  v. 
trary,  that  when  once  the  five  years  allowed  to  perfons  labouring  J°""» 
under  difabilities,  to  avoid  a  fine,  begin,  the  time  continues  to  run  Rgp.  301, 
notwithftanding  any  fubfequent  difability. 

But  if  a  perfon  to  whom  a  right  accrues  to  lands  whereof  a  fine  See  Crulfe 
hath  been  levied,  labours  under  any  of  the  difabilities,  fpecified  and  °"_^'""» 
excepted  in  the  flatute  4  Heti.  7.,  and  dies  before  his  difabilities        ' 
are  removed,  it  feems  to  be  a  doubtful  point,  whether  the  heir  of 
fuch  perfon  be  obliged  to  make  his  claim  within  five  years  after 
the  death  of  his  ancellor,  or  be  allowed  an  Indefinite  time  for 
the  purpofe.] 

It  is  a  rule,  that  no  Interefl  is  barred  by  a  fine  that  is  not  de-  sinft.  517. 
veiled  and  turned  to  a  right ;  for  if  the  perfon  who  has  the  right  9^0-106.0, 
continues  in  ponefiion  at  the  time  of  the  fine  levied,  he  is  under  60/^ 
no  necefTity  to  make  his  claim,  and  cannot  be  put  to  his  action  S  Co.  124. 
or  entry,  which  are  the  only  remedies  the  a£l:  gives  to  avoid  fines  r-l^u^-      J- 
and  fecure  one's  interell,  becaufe  he  being  in  pofTeflion,  and  not  tion,  that 
dlftiirbed  by  the  fine,  has  already  all  thofe  remedies  it  can  give  "o  fine  will 
him,  and  therefore  it  were  frultlefs  and  unnecefTary  to  purfue  ig^fi^vhich 
them  J  as  if  a  man  levies  a  fine  of  land,  out  of  which  I  have  a  is  not  de- 
rent,  common,  or  the  like,  the  fine  and  five  years  nonclaim  fhall  -^cjied and 
not  afFe^l  me,  becaufe  I  am  ftill  in  pofielhon  of  my  rent  or  com-  fs^too  ceifel' 
mon,  and  it  were  in  vain  to  endeavour  to  recover  what  I  ftill  rai,  if  the 

eniov.  words  de- 

-'    '  -vejiedard 

put  to  a  rigjjf,  are  undeiftood  in  their  flriifl  technical  fenfe.  See  Cruife  on  Fines,  2S9.,  where  the 
learned  author  f]-.e\vs  the  general  rule  to  be,  that  no  eftate  or  intereft  can  be  barred  by  a  fine  unlefs  it  is 
devefted  out  of  the  real  owner,  either  befoie  the  fine  is  levied,  or  by  the  operation  of  the  fine  itfelf, 
that  is,  unlefs  the  real  owner  is  turned  out  of  polfeiTion  of  fuch  eftate  or  intereft,  and  that  while  he  con- 
tinues in  polTefTion,  a  fine  will  not  aftedl  him.  j 

^.  leafes  to  B.  for  years,  to  commence  after  a  former  leafe  in  5  Co.  124. 
e/fe :  the  firft  leafe  is  determined,  and  before  any  entry  by  B.y  the  Saffin'scaft, 
ieflbr  enters  and  makes  a  feoffment,  and  levies  a  fine,  and  five  ^1°'  ^'^' 
years  pafs  without  any  claim  :  B.  is  barred  of  his  intereft  ;  for  by  9  Co.  105. 
the  general  claufe  the  fine  concludes  all  privies  and  ftrangers,  and 
the  firft  faving  includes  the  leflee  in  refpefl  of  the  word  ifiterejl, 
which  a  term  for  years  may  properly  be  called. 

But  if  B.  who  had  tlie  future  intereft,  had  died  before  the  de-  Leon. '99. 
termination  of  the  firft  leafe,  and  upon  the  expiration  thereof  the  c,^°°ilc^^' 
leffee  had  entered  and  levied  a  fine;  and  after  the  five  years  ad-  61. 
miniftration  had  been  granted  ;  the  adminiftrator  fliould  have  been  S^o-  124-  a* 
allowed  five  years  to  make  his  claim,  for  none  had  a  right  or  title 
of  entry  before,  and  it  accrued  to  him  by  the  adminlftration  after 
the  fine,  and  confequently  he  muft  be  allowed  five  years  from  the 

accruer 
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accruer  of  his  right :  but  in  the  former  cafe,  the  lefiee  had  a  right  of 

entry  at  the  time  of  the  fine  levied,  and  therefore  could  have  but 

five  years  from  that  time.     But  if  the  leflbr  enters  upon  the  firft 

leflee,  and  levies  a  fine,  the  fecond  leflee  {hall  have  five  years  after 

the  firfi;  leafe  is  determined,  becaufe  his  right  then  firft  accrued. 

Hard.  410.        As,  if  a  man  fettles  land  by  fine  to  the  ufe  of  himfelf  for  life, 

Edwaii^v     ^'^^  ^  claufe  in  the  deed  of  ufes  to  this  effedl ;  that  if  he  (hould 

Slater.  make  a  jointure  to  his  wife,  and  a  leafe  for  thirty-one  years  to 

commence  after  his  death,  then  the  conufees  fhould  ftand  feifed 

to  fuch  ufes ;  he  makes  a  leafe  accordingly,  and  then  he  and  his 

wife  levy  a  fine  •,  the  leafe  is  not  barred,  though  five  years  fliould 

pafs  without  entry  or  claim,  becaufe  he  having  but  a  future  intereft, 

fuch  intereft  is  not  difplaced  or  devefted   by  the    fine ;    confe- 

quently,  an  entry  were  fruitlefs  to  preferve  that  which  was  not 

touched  by  the  fine :  befidcs,  this  being  an  interejfe  tcrm'mi^  the 

leflee  had  no  right  till  after  the  death  of  the  leflbr ;  confequently, 

muft  have  five  years  from  the  accruer  of  his  right  to  preferve  it. 

9  Co.  105.         A  copyholder  may  be  barred  by  a  fine  and  nonclaim,  becaufe  it 

^'  ^^l^^'    i^  ^^  intereft  within  the  Itatute:   fo  executors,  that  have  land  till 

cafe.  debts  and  legacies  are  paid,  may  be  barred  by  a  fine  and  five  years 

5  Co.  1Z4.    nonclaim,  becaufe  they  likewifehave  an  intereft  within  tlie  words 

But  it  has     oftheftatute. 

been  ruled 

in  cSancery,  that  where  A.  devifes  lands  to  B.  in  tail,  remainder  to  C.  in  tail,  fubjedl  to  the  payment 
of  legacies ;  and  C.  levi':s  a  fine,  and  five  years  pafs  without  any  claim  ;  that  the  legacies  are  not  barred 
by  the  fii.;;  for  C  having  no  title  but  under  the  will,  the  purchafer  muft  be  prefumed  to  have  notice 
thereof,  and  of  the  legacies  thereby  bequeathed,     a  Vern.  662. 

I  Inft.  517.  If  there  be  tenant  by  elegliy  ftatute  merchant  or  ftaple,  and  a 
5C0. 1 34.  a.  f^j^g  |jg  levied  of  thofe  lands,  and  five  years  pafs  without  any  claim, 
So°iT*is^f  t^sy  are  bound  by  the  fine,  becaufe  they  have  each  of  them  an  in- 
an  inquiiT-  tereft  within  the  words  and  intention  of  the  ftatutes,  and  thereby 
tionuponan  ^^  y^^  bound  if  they  do  not  purfue  their  rights  within  five 
found,\nd    years  («). 

then  a  fine  be  levied  of  the  lands,  and  five  years  pafs  without  any  claim,  the  interett  of  the  tenant 
is  barred  ;  becaufe,  after  tiie  inquifition  found,  the  party  before  entry  Ii.is  the  pofiefTion,  and  may 
have  an  ejcftment  or  treCpafs,  and  therefore  his  intereft  may  be  difplaced,  and  confequently  his  right 
barred.  Mod.  ziy.  Ognel  v.  Lord  Arlington,  [(rt)  And  in  the  cafe  of  Deighton  v.  Grenviile, 
aVentr.  333.  1  Show.  36.  Sicin.  260.,  all  the  juHges  agreed,  that  although  the  cognizees  of 
ftatutes- merchant  did  not  enter,  yet  tiu't  they  had  pofTellion  in  law,  in  confequence  of  their  extents  and 
liberates,  which  gave  them  a  right  of  entry,  and  therefore  they  might  be  barred  by  a  fine.  Flowever, 
they  caimoc  be  barred  until  they  have  extended  the  lands,  or  purfued  their  rights  in  fome  other  manner, 
for  until  then  they  have  no  right  to  enter  on  the  lands,  and,  therefore,  caimot  be  put  out  of  pofleirion. 
J  Mod.  217.] 

Mod.  217.        ■^^^  '^^  ^  ^^^  hd.ve  a  judgment  for  a  debt  at  common  law,  and 

So,  if  a  man  the  debtor  before  the  land  is  extended  alien  by  fine,  and  five  years 

has  a  decree  p^^g^  j|^g  plaintiff  may  ftill  have  :i  fare  facias  and  an  elegit :  fo  it  is 

to  char"e  '^  of  a  couufce  .of  3.  ftatute  before  execution  fued  ;  for  though  the 

lands,  and  judgmcrt  and  execution  be  incumbrances  that  are  chargeable  upo.i 

*f^r"ia"d  ^^^  eftate,  yet  before  execution  fued,  the  conufee,  &c.  has  no  right 

after  the  de'-  to  the  land,  for  his  releafe  of  all  his  right  to  the  land  v/ill  not  hinder 

cree,  aliens  him  from  fuing  out  execution,  and  confequently  he  cannot  be 

five^^ears"*^  barred  by  a  fine,  unlefs  he  omit  to  make  his  claim  in  five  years 

pafs,  yet  the  ^ftcr  the  extent,  for  then  his  right  firft  accrues. 

plaintiff  may  have  execution,  becaufe,  till  the  decree  be  executed,  he  has  no  right  to  the  land,  and 
tlieiefore  is  not  obliged  to  m.ikc  any  entry  or  claim  to  preferve  it  till  his  title  accru;s.  Chan.  Cafes,  268. 

The 
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[The  cflate  of  a  devifee  may  be  barred  by  a  fine  and  non-claim 
if  the  devh^'ee  has  not  entered. 

Thus  where  John  Metcalf  Atv'xitA  lands  to  John  Gallatit^  an  in-  Hulm  v. 
fant  of  the  age  of  three  years,  in  fee  ;  the  fon  and  heir  of  John  keylock, 
^T/ij/r^^ entered  on  the  lands,  and  levied  a  fine  of  them  j  znAJohn     ^°'    "* 


2C0. 


Gallant  the  infant  died  before  he  attained  his  full  age,  leaving  a 
(ifler,  who  was  then  married ;  the  court  were  of  opinion,  that 
the  filter  muft  make  her  claim  within  five  years  after  the  death  of 
her  hufband,  otherwife  the  fine  would  bar  her. 

A  title  of  entry  for  a  condition  broken  may  be  barred  by  a  fine 
levied  by  the  grantee  or  devifee  oF  the  conditional  eftate. 

Thus,  where  lands  were  devifed  to  truftees  and  their  heirs,  Mayor  of 
upon  condition  that  they  fr.ould  pay  a  certain  fum  of  money  every  ■^"■"^o"  v.- 
year  for  the  fupport  of  a  fchoolmafter,  trV.;  and,  on  non-perform-  cro.°Car» 
ance  of  the  trulls,  the  lands  were  devifed  over  to  other  perfons  ;-  575. 
the  truftees  neglected  to  perform  the  trufts,  and  levied  a  fine  of  '  ^-  Jon"» 
the  lands  ;  it  was  determined  that  the  fine  was  a  good  bar  to  the       ' 
perfons  who  had  a  title  to  enter  on  breach  of  the  condition. 

A  title  of  entry  for  a  condition  broken  may  alfo  be  barred  by  a  Shep.  Tou, 
fine  levied  by  the  grantor  of  the  conditional  eftate:  as  if  a  perfon  ^54* 
makes  a  feoffment  on  condition,    and  before    the    condition   is 
broken,  the  feoffor  levies  a  fine  of  the  fame  lands,   either  to  the 
feoffee,  or  to  any  other  perfon,  the  condition  will  be  thereby  dif- 
charged  for  ever.     But  if  the  fine  was  levied  for  the  purpofe  of 
corroborating  the  conveyance  by  which  the  condition  was  created, 
it  will  not  deftroy  the  condition  ;  for  in  that  cafe  the  fine  and  con-  Cromweira 
veyance   will  be   conftrued   together,    and   will  operate  as  one  "^^• 
afflirance.  '^'  ^* 

It  feems,  that  a  right  or  title  of  entry  on  any  other  account 
may  alfo  be  barred  by  a  fine.     Thus  where  Humphrey  Alackivorth  Thoma/in 
was  feized  to  him  and  his  heirs,  provided  that  if  ahundred  pounds  ^;  '^^'^''- 
v/as  not  paid  within  three  months  after  the  birth  of  a  child,  the  Carte^  75. 
trullees  fhould  enter ;    the  money  was  not    paid.-;  fo   that  the 
eftate  of  Humphrey  being  v/ith  a  quoufque  ceafed,  but  the  truftees 
did  not  enter  :  Humphrey  conveyed  away  the  lands  by  leafe  and 
releafe,  and  levied  a  fine  ;  after  which  five  years  paffed  :  Lord 
Chief  Juftice  Bridgeman  delivered  the  opinion  of  the  court,  that 
the  entry  of  the  truftees  was  barred  by  the  fine. 

A  power  appendant,  or  in  grofs,  may  be  barred  by  a  fine  levied   i  Infl-.  257. 
of  the  lands  to  which  the  power  relates,  by  the  perfon  to  whom  ^'    3  R<:p« 
fuch  power  is  referved  ;  becaufe,  by  the  fine,  the  perfon  acknow- 
ledges all  his  right  and   intereft   in  the  lands  to  be  vefted  in 
another ;  and  therefore  it  would  be  repugnant  to  that  acknowledg- 
ment that  he  fliould  ever  afterwards  claim  any  power  over  thofe 
lands.     Befides,  a  power  appendant,  or  in  grofs,  being  p.irt  of  the 
old  dominion,  is  confidered  as  an  intereft,  which  nv^y  be  releafed. 
Thus  where  Chrijlopher  Drgges,  being  feifed  in  fee,  covenanted  to  DIgges'a 
ftand  feifed  to  the  ufe  of  himfelf  for  life,  remainder  over,  referv-  "'*=' 
ing  to  himfelf  a  power  of  revocation,  by  deed  indented  and  en- 
rolled ;  2nd  Chri ffopher  Digges  revoked  the  ufes  j  but,  before  the  deed 
of  revocation  was  enrolled>  he  levied  a  fine ,  it  was  refolved  that 

Vol.  III.  P  the 
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the  fine  being  levied  before  the  enrohiient  of  the  deed  of  revoca<s 

tion,  until  which  time  the  revocation  was  imperfecl,  had  deftroyed 

the  power. 

1  Inft.  215.       A  power  of  revocation  may  alfo  be  deftroyed  in  part,  by  levying 

*•  a  fine  of  part  of  the  land,  and  yet  tlic  power  will  continue  good  as 

Tou.  coi.  1  A  1 

•^  to  the  reudue. 
l-]?rrina  v.         If  a  perfoH  who  has  a  power  appendant,  or  in  grofs,  levies  a  fine 

''^■'*'""  o,  of  the  lands  to  which  the  power  relates,  and  afterwards  by  deed 

Iv^iur.  ^  declares  that  fuch  fine  (hall  enure  as  an  execution  of  his  power, 

36?-  the  fine  and  declaration  of  ufes  will  in  that  cafe  be  confidered  as 

Carth.  zi. 
Comb.  II. 


one  alTurance,  and  will  not  dcllroy  the  power. 


£]dn.  j?^.     I  Ficem   S.  C.     Doe  v.  Whitehead,  Dougl.  4.5.  S.  P. 

A  power  collateral  to  the  land,  which  is  not  joined  with  an 
intertft,  cannot  be  deftroyed  by  a  fine,  levied  by  the  perfon  to 
whom  fucli  a  power  is  referved ;  becaufe  it  is  confidered  as  a  bare 
and  naked  authority,  which  cannot  be  releafed  or  devefled.    Thus 
3  Inft.  237.    it  is  faid  by  Lord  Chief  Judice  Fophavi)  in  Digges's  cafe,  that  if  a 
"•  feoffment  was  made  to  Ji.  in  fee  to  divers  ules,  with  a  provifo  that 

g^  ^P'  ^^4-  jj.  Q.Quifi  \jQ  lawful  for  B.  to  revoke  thofe  ufes,  B.  could  not  in 
that  cafe  releafe  his  power,  nor  extinguifli  or  deflioy  it  by  a  fine, 
becaufe  it  was  a  collateral  pr/sver  ;  for  the  land  did  not  move  from 
him,  nor  would  the  party  have  been  in  by  him,  if  he  had  execut- 
ed the  power. 

It  follows  from  the  fame  pviivciples  that  a  collateral  power  can- 
\v;ii;:  V.       not  be  barred  by  tiie  fine  of  a  ilranger.     Thus  where  a  perfon  by 
Shorraii,       jj  provifo  in  his  marriage-fettlement  gave  his  wife  a  power  to  dif- 
''^'^^'  pole  of  one  hundred  pounds  to  fuch  perfons  as  fhe  (hould  appoint, 
to  be  paid  within  one  year  after  his  deceafe ;  and  in  default  of 
payment  one  Jchn  Mortton  was  empowered  to  make  a  leafe  of  cer- 
tain lands  to  raife  that  fum  ;  the  wife,  in  a  year  after  the  death  of 
her  hufband,  made  an  appointment  of  this  fum,  but  it  was  not  paid  •, 
the  heir  01  the  hufoand  levied  a  fine  of  the  land,  and  five  years 
pafl'ed,  and  afterwards  the  appointees  of  the  one  hundred  pounds 
brought  their  bill  to  be  paid  that  fum  •,  Lord  Hr.rdnvicke  obferved, 
that  although  by  the  feveral   flatutes  relating  to  fines,  all  right, 
claim,  andinterefl  which  flrangers  had,  were  barred  by  a  fine,  yet 
that  fuch  a  flranger  as  John  Alorcio:!^  who  had  no  interell,  but 
only  2  bare  naked  power,  and  who  could  not  have  made  an  entry, 
was  not  afredlied  by  it. 
.Barfi.plo-  A  fine  and  non-claim  is  a  good  bar  to  a  w^rit  of  error,  in  con- 

mew  v.  fequence  of  the  word,  aiSlions,  in  the  fecond  faving  of  tlie  ftatute, 
Cro.  Tac.  4  ^^"'  ?•  ^^^d  a  fane  is  alio  a  good  bar  to  a  writ  01  error  to  reverie 
33a.  a  common  recovery.] 

9  Co,  J05.  If  leflee  for  years  be  oufted,  and  he  in  reverfion  difleifed,  and 
But  it  lei  ee  ^j,^  diiTeifor  levy  a  fine;  this  and  live  years  non-claim  ihall  bar 
durejed,  the  both,  becauic  the  leflee  for  years  may  have  his  ejedlment,  and  the 

Tcvei-lioner      leflor  his  aillfc. 

ihail  have 

£ve  years  after  the  dea'h  of  the  particular  tenant,  becaufe  he  can  have  no  ailicn  to  recover  the  freehold, 

9  Ct>.  105.  b.    Cot  Liu  ajo,    t'lcw,  574. 

If 


Sinz0  anti  Becobencfif,  211 

If  leflee  for  life  or  years  makes  a  feoffment  and  levies  a  fine,  Vent.  24.1. 
and  five  years  pafs  without  entry  or  claim  by  the  reverfioner,  and  3  ^^^'  3f« 
then  the  lellce  dies,  the  reverfioner  has  five  years  to  preferve  his  Ray'm.  aig. 
tight,  becaufe  he  has  two  different  rights  in  this  cafe  upon  the  Moor,  71. 
feoffment  and  fine  ;  one  immediately   accrues  by  the  act  of  the  *"''°-  ■^''*' 
leflee  in  committing  the  forfeiture;  the  other  upon  the  death  3C0. 7?. 
of  the   leflee  or  expiration  of  the  term,    and  therefore  he  fhali  Cro.  Car. 
not  forfeit  the   laft  by  omitting  to  take  advantage  of  the   firfl: ;  5  57*    ^'^^ 
wherefore  if  the  reverfioner  omits  to  enter  upon  the  breach  of  the  tail  makes 
condition  in  law,  yet  his  old  right,  which  accrues  upon  the  death  aieafefor 
of  the  leflee,  or  expiration  of  the  term,  (till  continuin.g,  is  faved  by  ','/!'  ^"^  '*' 

■,  r,  1-1  r  r  •    i  n  i      r       •       ai'COntinues 

the  Itatute,  which  preicrves  luture  rights,  as  well  as  thole  tn  the  taH,  and 

prcefeflti.  then  levies  a 

fine  with 
proclamations,  and  dies  without  Iirac,  and  five  years  pafs  without  any  entry  or  claim,  the  remainder- 
man is  barred,  becauTe  upon  the  death  of  tenant  in  tail  w'thout  jfTue  his  title  commenced,  and  ha 
ihali  be  allowed  but  five  years  from  thence  to  preferve  it.     Cro.  Car.  156.     Salvin  v.  Clerk. 

[If  lands  are  extended  on  two  Ratutes,and  the  perfonwho  isfeifed  Deightonr. 
of  the  land  levies  a  fine ;  though  the  cognizee  of  the  firft  flatute  Grenviiie, 
muft  make  his  claim  within  five  years  after  the  fine  has  been  levied,  ,,, 
otherwife  he  will  be  for  ever  barred  -,  yet  the  cognizee  of  the  other  i  Show,  36. 
ftatute  need  not  mal^e  his  claim  until  fatisfatlion  has  been  entered  ^^^^-  ^^°' 
upon  record  on   the  firfl;  fliatute,  becaufe  that  is  the  only  proper  journals, 
determination  of  an  extent,  fo  that  he  will  have  five  years  allowed  vol.  16. 
him  from  that  time  to  avoid  the  fine  by  the  fecond  faving  in  the  ^6th^y/*r;7 
(latute,  /{Hen,  7. ;  becaufe  until  then  his  right  did  not  accrue.]       1699. 

Cruife  on  Fines,  24.2.,  &c. 

If  there  be  tenant  for  life,  the  remainder  to  B.  In  tail,  and  the  zinft.  519. 
lefllee  levy  a  fine,  B.  being  out  of  the  realm  ;  if  B.  die  beyond  fea, 
the  iflue  in  tail  is  at  hrge  to  avoid  the  fine  when  he  pleafes,  for 
that  claufe  of  the  4  if.  7.  c.  24.  which  gives  perfons  out  of  the 
realm,  infants,  isfc,  and  their  heirs,  five  years  after  their  impedi- 
ments removed,  to  purfue  their  right,  cannot  be  extended  to  this 
cafe,  becaufe  B.  being  dead,  cannot  return  into  the  realm  to  make 
his  claim,  and  the  claufe  limits  five  years  to  him  and  his  heirs  after 
his  return,  which  now  is  become  impolFible. 

A  copyholder  of  a  dean  and  chapter  levied  a  fine  with  procla-  Vent.  31  r. 
mations,  and  five  years  pafled  without  any  claim  by  him  that  was  caT^en"er.* 
dean  at  the  time  of  the  fine,  yet  the  fucceeding  dean  was  not 
bound  by  the  fine ;  becaufe  if  that  were  allowed,  the  ftatutes  of 
I  FJiz.  c.  19.  cs'  13  Eliz.  c.  10.  would  be  of  little  ufe  to  reflirain 
alienations ;  for  then  by  combination  between  the  dean  and  tenant 
all  lands  belonging  to  the  chapter  might  be  aliened. 

[Although  the  ftatute  4  Hen.  7.  does  not  extend  to  the  poflef-  Plowd.  53?^ 
fions  of  the  church,  yet  in  cafe  a  bifhop,  dean,  vicar,  or  preben- 
dary, (hould  negle£l  to  make  his  claim  within  five  years  after  a 
fine  levied  of  an  eftate  to  which  he  was  entitled  in  right  of  his 
bifhoprick,  l^c.y  he  will  be  barred  during  his  life,  but  his  fucceflxir 
will  be  allowed  five  years  to  avoid  the  fine,  from  the  time  of  his 
becoming  entitled  to  the  lands.] 
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Cro.  Car.  If  leflee  for  years  afligns  his  term  in  truft  for  himfelf,  and  after* 

?l°- .  wards  purchafes  the  inheritance  and  occupies  the  land,  and  then 

lihiia.   '      levies  a  fine,  and  five  years  pafs  without  claim  by  the  aflignee,  the 

term  is  loft,  for  neither  the  ce/Iui  que  truj?,  nor  the  termor,  have 

any  remedy :  not  the  cejli/i  que  truji^  becaufe  he  by  the  fine  hath 

acknovi'ledged  the  land  to  be  the  right  and  inheritance  of  the 

conufee ;  and  it  were  unreafonable  to  allow  him  any  pretenfions 

after  fo  folemn  a  confelfion  to   the  contrary :  not  by  the  termor, 

becaufe  he  having  a  right  at  the  time  of  the  fine  levied,  and 

omitting  to  make  his  claim  within  five  years,  is  barred  by  the  ex- 

tev.  270.      prefs  words  of  the  ftatute.     So  it  is,  if  tenant  in  fee-fimple  makes 

^Tr^"       a  leafe  for  100  years  to  attend  the  inheritance  in  truft  for  himfelf, 

Sid.  478.  '    ^"d  ftill  continues  in  pofleflion,  and  makes  a  leafe  for  fifty  years. 

Vent.  ?o.      and  levies  a  fineyJ/r  cotiujance  de  droit  to  confirm  it,  and  five  years 

Chan.  Rep.    ^^fg  ^^j^^^q^-  g^y  claim  by  the  firft  leflee  ;  his  intereft  is  barred  by 

the  fine  ;  for  the  fecond  leafe  and  the  fine  devefted  the  firft  term 

out  of  the  lefl!ee,  and  confequently,  if  tliere  be  no  claim  by  him  in 

five  years,  his  intereft  muft  be  barred. 

S^J.  460.  But  if  a  man  purchafes  the  fee-fimple  ol  Black-acre^  of  which 

"Vent.  82.     t]^gfe  jg  a  long  leafe  in  being,  and  tlie  conveyance  is  made  by  fine, 

and  the  purchafer,  to  protect  the  inheritance,  has  an  aflignment 

of  the  term  in  truft  for  himfelf,  though  tlie  termor  makes  no  claim 

in  five  years,  yet  the  term  continues ;  becaufe  the  ftatute  of  fines 

being  made  for  the  fecurity  of  purchafers,  they  would  weaken 

their  intereft,  if  fines  deftroyed  fuch  leafes  againft  the  intention  of 

all  parties. 

Sid.  460.  Thus  if  a  man  mortgages  his  land,  and,  as  is  ufual,  ftill  contl- 

Vent,  82.      nues  in  pofleflion,  and  levies  a  fine,  and  five  years  pafs,  yet  the 

2  Vez '482.  mortgagee  is  not  barred ;  for  though  the  mortgagee  be  in  reality 

So,  if  the     out  of  poiTeffion,  yet  when  tliat  is  done  by  the  confent  of  both 

mortgagee  is  parties,  and  the  nature  of  the  contrad^  requires  it    ftiould   be  fo 

j^.d^fvie's  a'  v/hilc  the  intereft  is  paid,  it  is  againft  the  original  defign  of  the 

fine,  and  the  contracl,  that  any  afl  of  the  mortgagor,  except  the  payment  of 

five  years      y]^^  money,  fhould  deprive  the  mortgagee  of  his  fecurity,  and  is  no 

upon  pay.     l^fs  than  a  fraud,  which  the  law  will  not  countenance. 

ment  of  the  money  the  mortgagor  iruy  enter,     i  Vern.  132.,  and  there  faid  to  be  a  new  way  of  fore- 
tlofing  the  equity  of  redemption  ;  but  -vide  2  Vern.  1 S9. 

5;  Co.  77.  Thus  it  has  been  adjudged,  where  a  man  was  leflee  for  years 

Tatmer'4  ^f  ^j^g  ^^xX.  of  z  manor,  and  tenant  at  will  of  another,  ren- 
dering rent,  and  the  lefl'ee  made  a  leafe  for  life,  and  then  levied  1 
fine  to  the  tenant  for  life,  but  ftill  continued  in  poflieflion  and  paid 
the  rent ;  that  this  fine  ftiould  not  bar  the  leflbr,  becaufe  this  is 
vifibly  a  fraud  and  trick  in  the  firft  leflee,  which  he  ftiall  reap  no 
bcTiefit  by,  and  the  leflbr  had  no  reafon  to  make  his  claim  vs^hile  the 
rent  was  duly  paid  him. 
Chan.  It  is  agreed  on  all  hands,  that  a  fine  and  non-claim  will  bar  a 

Cafes,  268.   truft,  becaufe  the  ccful  que  trujl  has  an  equitable  intereft,  and 
Cafes^  2*47.    therefore  ought  to  purfue  it  by  proper  remedies  to  fecure  it ;  yet 

this  muft  be  underftood  with  thefe  following  reftridlions. 
But  for  this        I.  Where  the  purchafer  has  notice  of  the  truft,  though  the 
*uide  Vern.    tjyftec  convcys  to  him  by  fine,  and  five  years  pafs  without  any' 
'*''  claim 


daim  by  the  ce/Iui  que  trujly  yet  the  truft  is  not  barred,  becaufe  [So,  where 
where  the  purchufer  has  notice,  he  fees  the  title  of  the  vendor,  and  *  P*^"^^""  ^<* 
what  power  he  has  to  convey  ;  and  therefore,  when  he  takes  the  wer°e"dsvifed 
land  from  him,  fhall  be  prefumed  to  hold  it  in  the  fame  plight,  chargeable 
and  that  the  vendor  could  not  make  him  a  better  title  than  he  had  "l'^*^  j^sa- 
in  himfelf ;  and  when  the  purchafer  takes  it  upon  thefe  terms,  the  a  fine  on 
truft  is  undiiturbed,  and  cejiui  que  truJTs  intereft  no  way  afFe£led  which  there 
by  the  fine.  ^^'  ^  ^''«- 

''_  years  non- 

claim,  and  afterwards  granted  a  rent-charge,  and  mortgaged  the  lands ;  it  was  decreed,  that  the  fine  and 
non-claim  were  no  bar  to  the  legatees,  becaufe  the  devilee  having  no  title  but  under  the  will,  muft  hav^ 
had  notice  of  them.     Drapers' Company  v.  Yardley,  s  Vern.  662.1 

2.  Though  the  truftee  fhould  convey  by  fine  to  a  purchafer,  who  2  chan. 
had  no  notice,  and  thereby  and  five  years  non-claim  the  cejiui  que  ^^'^*»  '^4- 
truji  fhould  be  barred,  yet  if  the  purchafer  fhould  reconyey  to  the  f^j '    ^°^^ 
truftee,  the  bar  from  the  reconveyance  ceafes,  and  the  truft  as  to  Vern.  60. 
him  revives  again  ;  for  he  that  was  originally  invefted  with  a  truft  ^'  ^* 
(hall  never  be  allowed  to  plead  his  own  tortious  a6l  in  his  own 
juftification,  for  that  were  to  allow  a  man  to  plead  his  crime  ii^ 
his  own  defence,  and  excufe  of  his  treachery. 

[And  a  fine  levied  by  a  truftee  will  not  be  allowed  to  afFeft  (he 
intereft  of  the  cejiui  que  truji. 

Thus  in  the  above  cafe  of  Bovey  v.  Smith,  the  Lord  Keeper  put  iVern.  143. 
this  cafe  to  Serjeant  Maynard, — "  y^.  feifed  in  fee  in  truft  for  B. 
"  for  full  confideration  conveys  to  C,  the  purchafer  having  notice 
**  of  the  truft ;  and  afterwards  C,  to  ftrengthen  his  own  eftate, 
*'  levies  a  fine.  Whether  B.  the  ce/Iui  que  truJl  be  not  in  that  cafe 
*'  bound  to  enter  within  five  years  ?  and  the  counfel  were  all  of 
**  opinion,  that  he  was  not ;  for  C,  having  purchafed  with  notice, 
**  notwithftanding  any  confideration  paid  by  him,  was  but  a  truftee 
"  for  B.f  and  fo  the  eftate  not  being  difplaced,  the  fine  cannot 
«'  bar." 

So  in  the  cafe  of  Shields  v.  Atki/is,  Lord  Hardwiche  fays,  it  would  3  Atk.  563, 
be  dangerous,  where  a  perfon  enters  on  the  foot  of  a  truft,  and 
never  makes  any  declaration  of  his  having  performed  the  truft,  to 
conftrue  this  fuch  an  entry,  as  that  a  fine  and  non-claim  after- 
wards would  be  a  bar.     And  in  the  cafe  of  Lord  Pomfret  v.  Lord  2  Vezey, 
Windfory  his  lordfhip  obferved,  that  a  court  of  equity  would  not  481- 
fuffer  a  fine  levied  by  a  truftee  to  bar  an  equitable  right :  and  that  s.  p. ' 
if  a  pra6:ice  of  this  kind  was  allowed  to  prevail,  a  court  of  equity 
might  as  well  be  aboliflied  by  adl  of  parliament.] 

If  lands  are.devifed  to  truftees  till  debts  paid,  and  then  to  an  in-  iVem.  368, 
fant  and  his  heirs,  and  J.  S.  a  ftranger  enters  on  the  lands  and  ^^^^^^J' 
levies  a  fine,  and  five  years  and  non-claim  pafs,  and  the  infant, 
when  of  age,  brings  an  eje6lment,  but  is  barred,  becaufe  the  truf- 
tees ought  to  have  entered  ;  yet  equity  will  relieve,  and  not  fuffer 
an  infant  to  be  barred  by  the  laches  of  his  truftees,  nor  to  be  barred 
of  a  truft  eftate  during  his  infancy  j  and  the  infant  in  this  cafe  fhall 
recover  the  mefne  profits. 

[But  if  the  title  is  merely  a  legal  one,  and  a  man  has  purchafed  2  Atk.  631, 
an  eftate  which  he  fees  himfelf  has  a  defeat  on  the  face  pf  the 

P  2  deeds. 
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deeds,  yet  the  fine  will  be  a  bar,  and  will  not  afFeft  the  purchafer 

with  notice,  fo  as  to  make  him  a  truftee  for  the  perfon  who  had 

the  right,  becaufe,  as  Lord  Hardiviche  obferves,  this  would  be  cav-r 

Tying  it  much  too  far,  for  the  defecl  upon  the  face  of  the  deedsii 

often  the  occafion  of  the  fine  being  levied. 

Year  Book,       Before  the  ftatute  of  ufes,  if  a  cejlui  qite  ufe  had  levied  a  fine  it 

27  Ken.  8.     miglit  have  been  avoided  at  any  time  by  the  pica  quod  partes  finis 

At>.  tit. '      nihil  kabuerunt ;  as  the  cejlui  que  ufe  had  no  eilate  in  the  land,   but 

j^.B£,pi.  4.     was  barely  tenant  at  will  to  his  feoftees.     But  modern  chancellors 

have  very  much  altered  the  law  in  this  reipect,  having  laid  it  down 

1  Chin.  as  a  general  rule,  that  any  legal  convevar.ce  or  alTurance  by  the 
Of-sTe'  '"^^"^  ?''^  ■*^'i'h  ^^^^  ^^*'^  ^^^^  ^^nis  efFecl  and  operation  on  the  truft 
Ta;bo:,43.*  eftate,  as  it  would  have  had  on  the  legal  ellate,  if  the  truftees  had 

conveyed  it  to  the  cefui  que  tr-tfl.  So  tliat  now  a  cefui  que  truf.  in 
tail  may  by  a  fine  duly  levied,  bar  his  ifiue  as  fully,  as  if  he  had  the 
legal  eftate  ;  for  otherwife  truftees  by  refufing,  or  by  not  being 
capable  cf  executing  their  truft,  might  prevent  the  tenant  in  tail 
from  exercifing  the  power  given  him  by  the  law  over  his  eftate, 
which  would  be  extremely  inconvenient,  and  would  tend  to  the 
introduflion  of  perpetuities. 
Ea/ket  v.  A  ceflut  que  tfifi  in  tail  may  not  only  bar  his  own  iflue  by  a  fine, 

,*'"'     r    but  alio  the  perfons  in  remainder  or  reverfion,   unlefs  they  make 

lVern-z20.  ,  .         '• .  .  ,  ^ 

their  claim  within  the  time  fpecified  by  the  ftatute. 
Goodiick  Where  a  fine  is  levied  purfuant  to  a  decree  of  the  court  of 

Cba.a'!ca''q.  chancery,  for  a  particular  purpofe,  that  court  will  not  permit  it  to 

2  Vern.  56.  Operate  farther  than  the  decree  djrecls. 

Ttevor  V.  The  intention  of  marriage  articles  is  fo  far  confidered  in  equity, 

J  P  ^Wn-.s  *^'^^  ^^  ^  ^"^  ^^  levied  of  the  lands  corapreliended  in  fuch  articles 
622.  2  Br.  to  different  ufcs,  a  court  of  equity  will  compel  a  conveyance  of 
P.C.  122.    the  lands  to  the  ufes  of  the  marriage  articles,  notwithftanding  the 

fine. 
Holt  V.  The  plea  of  a  fine  and  long  pofleffion  under  it,  is  not  a  good  bar 

P.  cVzt?.'   *°  ^  ^''^  brought  for  a  difcovery  of  the  deeds,  declaring  the  ufes  of 

fuch  fine. 
Loydv.  A  fpringir.g  or  (hifting  ufe  cannot  be  barred  by  a  fine,  levied 

Sho«s'p.c    °^  ^^^  eftate  out  of  which  fuch  fpringing  or  ftiifting  ufe  is  to 

arife.] 


Show,  p.  C, 


(G)  Of  the  Remedies  given  to  Strangers  by  Claim 
and  Entry  for  the  Prefer vation  of  their. Rights. 

f(5)As'^^''2reTF  a  man  have  only  a  right  of  a£lion,  and  his  entry  be  taken 
ra^ews^a'  3way(i;),  there  a  claim  or  actual  entry  on  the  land  will  not  pre- 

df.pr.tinu.  ferve  his  right,  or  avoid  the  fine  ;  becaufe  though  he  has  a  right  to 
ance  of  the  the  land,  yet  Goce  he  has  not  purfued  it  in  the  manner  tlie  law  has 
wS  ca°fe  a  preicribed,  it  is  as  ineffectual  as  if  he  had  been  ^uiet. 

real  aftlsa  rcult  be  brought.     1  Vern.  212.] 

Moor,  450.       A  man  that  has  a  right  of  entry  may  empower  another  to  enter 
fcr  him,  and  fuch  entry  is  fufficient  to  avoid  a  fine  \  for  what 

13  ancthe? 
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another  does  by  my  command  or  dlrefllon,  is  looked  upon  to  be 
my  own  act. 

But  where  a  man  enters  ii^  my  name,  and  without  my  direction ;  Poph.  108. 
this  does  not  avoid  the  fine,  or  prefen'e  any  right,   becaule   the  fc.''^'''^  v. 
ftatute  preferves  my  right  only  in  call?  I  purfue  it  by  entry,  ^r.,  Co^Lit"* 
in  five  years  ;  but  what  a  ftranger  does  in  my  name,  without  my  245. 
direction,  is  not  my  act,  and  confequently  cannot  avoid  the  fine  ; 
yet  in  this  cafe,  if  a  ftranger  enters  without  my  dire£tioii,  and  I 
agree  to  and  approve  of  the  entry  within  five  years,  this  is  fuffi- 
cient  to  avoid  the  fine,  becaufe  my  fubfequent  aflent  and  appro- 
bation is  equivalent  to  a  precedent  command,  and  therefore  the  a<5t 
of  another  by  my  direction  is  my  own. 

Leflee  for  life  levied  a  fine  come  ceo,  fe'V.,  and  he  in  reverfion,  Mod.  ro. 
five  years  after  his  death,  brought  his  ejectment,  and  a  ftranger  ^'"^  ^■• 
by  his  direction  delivered  a  decktration  in  eje£tment  to  the  tenant  p^nf -^""^ 
in  pofTeirion  ;  yet  this  was  adjudged  no  entry  to  avoid  the  fine.         Saund.  319. 

Vent.  43. 

[Nor  does  the  delivery  of  a  declaration  in  ejectment  amount  to  -^  Burr, 
fuch  an  entry  as  will  avoid  a  fine,  even  though  the  defendant  ap-   '^9"- 
pears  to  it,  gnd  confefles  leafe,  entry  and  oulter  j  for  there  mufl  ^Tif  \t%' 
be  an  adtual  entry  made  amnio  clamandi^  whereas  in  an  ejedtment,  4 Br.  p.  c* 
there  is  only  a  fi£titious  or  fuppofed  entry,  for  the  purpofe  of  mak-  353- 
ing  a  demife  :  and  the  entry  muft  be  made  before  the  time  when 
the  demife  is  laid.] 

If  an  action  be  brought  to  recover  lands  of  which  a  fine  was  Dainfon, 
levied,  and  the  demand<int  difcontinues,  this  is  no  claim  to  avoid  ^'^^-  ^^7. 
the  fine,  becaufe  the  difcontinuance  fhews  no  intent   of  the   de-     ^"^"  ^^' 
mandant  to  preferve  his  right. 

[The  fuing  out  of  a  writ,  and  delivering  it  to  the  fheriff  does  2Leon.:2i. 
not  amount  to  a  purfuing  a  claim  or  title  by  way  of  _a£tion,  unlefs 
the  writ  be  returned  by  jhe  fheriff. 

If  the  claim  be  made  by  action,  it  muft  be  a  real  aiSlion  ;  fo  that  2  BI.  Rep. 
an  ejectment  will  not  fuffice,  nor  is  a  bill  in  chancery  fuch  a  claim  R^|" 
under  the  ftatute  4  Hen.  7.  as  will  avoid  3  fine. 

There  is  however  an  exception  to  this  ride,  in  the  cafe  where  a  i  ch.  Ca. 
fine  has  been  levied  of  a  trult  eftate,  becaufe  no  entry  by  the  celhii  ''^f'  "t:^' 
que  truji^  or  claim,  or  other  legal  act,  wul  be  lurhcient  to  avoid  the  004. 
fine,  or  fufpend  the  bar  arifmg  from  the  non-claim  ;  it  can  only  be 
done  by  bill  in  chancery,  as  the  claim  to  avoid  a  fine  ought  to  be 
of  a  nature  which  correfponds  with  the  eftate. 

And  even  where  the  fubie6t  matter  of  the  fuit  is  of  legal  jurif-  =  Atk.  3S9. 
diftion,  the  filing  of  a  bill  in  a  court  of  equity  will,  in  fome  in-  ^'."'^^^  ^'' 
(lances,  prevent  the  bar  arifing  from  a  fine  and  non-claim  :  and  in  crone,'iBr. 
cafes  of  this  kind,  the  court  will  dire6t  a  trial  at  law,  with  an  or-  ch.  Rep. 
der  that  the  defendants  fliall  not  fet  up  the  fine  in  bar  of  the  p".^'    . 
plaintiff's  claim,  upon  the  fame  principle  that  it  fometimes  directs  Cafes  Dom. 
that  the  defendants  in  a  fuit  at  law,  ihall  not  plead  the  ftatute  of  i'^oc,  1784. 
limitations. 

The  entry  of  one  joint  tenant,  coparcener,  or  tenant  in  common, 
will  be  fufficient  to  avoid  the  effect  of  a  fine,  as  to  the  other  joint- 
tenant,  coparcener,  or  tenant  in  ccinmon. 

P  4  No 


2i6  iFincis;  anti  Eeeotjetiegf. 

'  aWilf.45.  No  entry  Is  neceffary  where  the  fine  is  levied  without  procla- 
mations, for  the  ftatute  4  Hen.  7.  doth  not  extend  to  fuch  a  fine  j 
and  it  may  be  avoided  at  any  time  M^ithin  twenty  years.] 

By  the  4^5  ^nn.  c.  16.  it  is  declared,  that  no  claim  or  entry, 
to  be  of  or  upon  any  lands,  ihall  be  of  any  force  or  effecl  to 
avoid  any  fine  levied,  or  to  be  levied,  with  proclamations,  unlefs 
upon  fuch  entry  or  claim  an  a6lion  fliall  be  commenced  within 
one  year  next  after  the  making  fuch  entry  or  claim,  and  profe- 
cuted  with  effect. 

(H)  Of  erroneous  Fines,  and  the  Manner  of  reverfing 

them. 


Roll.  Abr.  A  ND  here  in  the  firft  place  it  is  to  be  obferved,  tliat  no  perfon 

747-  -^"^  can  bring  a  writ  of  error  to  reverfe  a  fine,  or  any  judgmenr, 

nCv  ^6*.  ^^^^  ^^  "°'  entitled  to  the  land,  ^V.,  of  which  the  fine  was  levied  \ 

As,  if  a  man  for  the  courts  of  law  will  not  turn  out  the  prefent  tenant,  unlefs 

fettles  land  fj-jg  demandant  can  make  out  a  clear  title,  pofleflion  always  carry- 
hlmfelf  Inf  i"g  "^'^"^^  ^'^  ^^  prefumption  of  a  good  title  till  the  right  owner  ap- 

the  heiii  of  pears  ;  befides,  where  the  plaintiff  in  the  writ  of  error  cannot  make 

his  body,  the  q^-  ^  ^-jijg  j^g  ca^  receive  no  damage  by  the  fine,  which  the  writ  of 

to'his"own  error  always  fuppofes  to  be  done,  though  it  fhould  be  erroneous  j 

right  heirs,  and  therefore  it  is  no  Icfs  than  trifling  with  the  courts  of  juftice  to 

and  dies,  fgg]^  relief  when  he  cannot  make  it  appear  he  has  received  any 

leaving  iffue    .    .  ■^  ■^ 

only  a  mjury. 

daughter,  who  levies  a  fine,  and  dies  wiihout  iffue  ;  and  y.  S.  brings  a  writ  of  error  as  coufin  and  coU 
lateral  heir  of  the  daughter ;  yet  he  (hall  not  reverfe  the  fine  ;  for  there  could  no  right  defcend  to  him 
fiom  the  daughter,  becaufe  ftie  had  but  an  eftate-tail,  whith  deteim'.ned  by  her  ceath  without  Ki'ue  ;  and 
it  does  not  appear  that  the  remainder  was  in  tlie  daughter  as  right  heir.  Dyer,  89.  Cro.  Eliz.  469. 
S.  C.  3  Le..36.  S.C.  cited.  So,  if  tenant  in  tal  female  kvies  a  fine,  which  happens  to  be  erro- 
neous, and  dies,  leaving  a  daughter  and  a  fon,  the  daughter  fhall  have  the  writ  of  error,  and  not  the  fon, 
becaufe  /he  is  to  enjoy  the  land.  Roll.  Abr.  744.  Dy.  90.  a.  [So,  if  one  who  is  feifed  ex  j.arte 
maternd  levies  a  fine  in  which  there  is  error,  the  heir  ex  parte  nuferua  will  be  entitled  to  the  writ  of 
error,  i  Leon.  261.  So,  the  younger  fan,  when  entitled  to  l.uids  by  the  cuftoni  of  borough-cngliflj, 
ihall  have  the  writ  of  error,  and  not  the  heir  at  common  law,  far  thi?  remedy  defccnds  with  the  lands. 
Id.  ibid.  Yet  a  brother  of  the  half-blood  Is  not  entitled  to  bring  a  writ  of  error  on  a  fine  levied  by 
Jiis  elder  brother ;  though  if  there  had  not  been  fuch  fine  the  land  wuuld  have  defcended  to  him.  Co. 
Lit.  14.  a.  n.  6.]  If  ■-'■  man  re.eafes  all  his  right,  or  makes  a  feoffment  of  ail  the  lands,  of  which  an 
erroneous  fine  was  levied,  he  (hall  have  no  wiit  of  error;  but  if  the  rcleafe  or  feoffment  were  only  of 
part,  he  may  bring  a  writ  of  error  to  reverfe  the  fine,  as  to  the  reft.  Cro.  Eliz.  469.  Roll.  Abr.  7SS. 
Moor,  413.     Jon.  352.     iVIoor,  365. 

Roll.  Abr.  But  if  there  be  feveral  parties  to  an  erroneous  fine,  they  fliall  all 
747-  „        loin  with  the  partv  that  is  to  enjoy  the  land,  though  they  them- 

Dvcr,  69-       -i-  ,  V  lu- 

This,  Roll    felves  can  have  nothmg. 

fay:;,  is  only  for  conformity  ;  but  there  feems  to  be  fomcthing  of  ju.lice  In  the  praftice,  that  they  who 
joined  in  the  fine,  and  thereby  contributed  to  an  illegal  difpolition  (f)r  fuch  is  an  erroneous  fine)  of 
what  another  nan  had  a  right  to,  fliould  be  inftrumental  and  affiftant  to  the  recovery  of  it. 

Roll.  Abr.  Another  rule  to  be  obferved  is,  that  nothing  can  be  affigned  for 
'.'57»  error  that  contradifts  the  record  ;  for  the  records  of  the  court  of 

juftice  being  things  of  the  greateft  credit,  cannot  be  queftioned 
but  by  matters  of  equal  notoriety  with  themfelves;  wherefore 
though  the  matter  affigned  for  error  fliould  be  proved  by  witneffe^ 
of  the  belt  credit,  yet  the  judges  would  not  admit  of  it. 

And 


And  hence  it  is,  that,  in  a  writ  of  error  to  reverfe  a  fine,  the  Dyer,  Sg.b. 
plaintiff  cannot  aflign  that  the  conufor  died  before  the  tefie  of  the  ^°"'  ^br. 
dedimiis  potejiatemy  becaufe  that  contradidls  the  record  of  the  conu-  ^^^* 
fance  taken  by  the  ccmmiflioners,  which  evidently  (hews  that  the  ^^g*. 
conufor  was  then  aUve,  becaufe  they  took  his  conufance  after  they 
were  armed  with  the  commiflTion  and  the  ded'wiiis  iflued. 

But  the  plaintiff  in  error  may  fay,  that  after  the  conufance  taken.  Roll.  Abr. 
and  before  the  certificate  thereof  returned,  the  conufor  died;  be-  S57« 
caufe  this  is  confiftsnt  with  the  record. 

If  a  conufance  upon  a  fine  be  made  in  court,  the  plaintiff  in  error  Cro.  Ella, 
cannot  affign  for  error,  that  the  conufor  died  before  the  return  of  4-62. 
the  writ  of  covenant,  for  that  would  diredlly  contradi£l  the  record, 
becaufe  the  conufance  in  court  is  never  made  till  the  writ  of  cove- 
nant be  returned,  the  parties  till  then  not  being  judicially  before 
the  court. 

If  the  conufance  be  taken  before  commiflioners  in  pais,  the  Roll.  Abr. 
plaintiff  cannot  affign  for  error,  that  the  conufor  died  before  the  7S7-  Cro. 
return  of  the  writ  of  covenant,  for  the  dedimus  may  iffue  the  day  ^^^^^  ^jj^^ 
after  the  writ  of  covenant,  and  may  recite  it  as  pending  before  the  468.  vUe 
return  thereof.  Raym.462.    ajon.  i3i.  «„?. 

A  conufance  of  a  fine  was  taken  before  R.M.,  one  of  the  juftices  Yel.  33. 
o{  C.  B.y  and  after,   in  the  profecution  of  the  fine,  the  dedimus  ^["^jg{{^* 
was  directed  to  Sir  R.  M.,  he  being  after  the  conufance  made  a  rod.  Abr. 
knight,  who  returned  the  dediinus  with  his  name  and  title,  and  this  757-   Cro. 
was  affigned  for  error,  that  the  perfon  who  took  the  conufance  J^^.  11,12. 
was  not  the  fame  that  was  empowered  to  take  it :  but  it  was  not 
allowed,  becaufe  it  contradi£ls  the  record,  which  is,  that  the  de^ 
dimus  was  diredcd  to  Sir  R.  M.,  and  that  Sir  R.  M.,  by  virtue 
thereof,  took  the  conufance. 

If  a  dedimus  be  awarded  to  two,  and  one  only  take  the  conufance  Cro.  Eilr. 
of  the  fine,  this  may  be  affigned  for  error  ;  becaufe  where  one  of  ^°' 
the  commiffioners  only  certifies  the  conufance,  the  affignraent  does 
not  contradid  the  record ;  but  in  this  cafe,  if  the  fine  had  after- 
wards been  drawn  up  as  a  fine  acknowledged  in  court,  there  the 
erroneous  conufance  taken  upon  the  dedimus  fhall  not  be  affigned 
for  error,  becaufe  it  fliall  be  taken  as  a  fine  acknowledged  in  court 
only,  and  no  averment  of  the  party  fhall  be  admitted  to  difprove 
the  record. 

If  one  of  my  name  levies  a  fine  of  my  land,  I  may  avoid  this  fine  Co.  Read- 
by  ftiewing  the  fpecial  matter ;  as  to  fay,  that  there  are  two  of  my  "^s?  9- . 
name,  one  of  Sale  and  the  other  of  Daky  and  that  he  of  Sale  levied  ^^^\  hJ. 
the  fine,  and  not  I,  who  am  of  Dale ;  for  this  is  confident  with  beit'scafe. 
the  record,  becaufe  I  ftill  admit  that  one  of  my  name  levied  the  ^°°'''  ?'• 
line.  12  Co.  123. 

S.  C.   where  the  couit  may  order  a  vacat  to  be  entered  on  the  roll,  or  a  reconveyance  of  the  eftaie. 

No  man  can  have  a  writ  of  error  fo  reverfe  a  fine  that  took  any  5  Co.  39. 

eflatebyit.  ^  Teys«le. 

One  Parrott  married  A.  who  had  an  effate  of  inheritance  of  a  2 Vent.  30. 
confiderable  value,  and  whilff  fne  was  under  age  he  prevailed  on  ^l'^^^^.^ 
her  to  levy  a  fine  with  him  of  thofe  lands,  the  ufes  whereof  were  cafe,  Mod. 
declared  to  him  and  hej:  and  tiie  heirs  of  their  two  bodies,  remain-  24.6.  s.  c. 

(5  der 


in  C.  B. 

Vide  12  Co. 
121.  Anne 
Hungate's 
cafe.  Roll. 
Rep.  113, 
114.  S.  C. 
12  Co.  123. 
Mansfield's 
cafe. 

12  Co.  124. 
Warcomb 
and  Car- 
roll's cafe. 
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der  to  the  heirs  of  the  farvivor :  this  fine  was  taken  in  the  country 
by  virtue  of  a  dedimtis  protepatem  to  Sir  Herbert  Parrott^  his  father, 
and  an  ignorant  carpenter  ;  after  which  the  wife  died  without  ifluc, 
and  now  her  heir  at  law  prayed  the  relief  of  the  court :  upon  ex- 
amination it  did  appear,  that  hir  Hcrhert  did  examine  the  woman, 
whether  (he  were  willing  to  levy  the  fine,  and  aiked  her  hulband 
and  her  whether  (he  were  of  age  or  not,  and  both  anfwered  that 
{he  was  *,  and  now  her  heir  moved  that  this  fine  might  be  fet  afide, 
and  a  fine  impofed  upon  the  commiflloners  for  this  undue  praftice 
in  taking  a  fine  of  one  under  age  •,  but  all  the  court  agreed  they 
could  not  meddle  v/iih  the  fine  ;  but  if  the  wife  had  been  alive, 
and  ftill  underage,  they  might  bring  her  in  by  habeas  corpus^  and 
infpeft  her,  and  fet  afide  the  fine  upon  motion ;  for  perhaps  the 
hufband  would  not  fufrer  the  bringing  or  proceeding  in  a  writ  of 
error ;  and  the  court  were  of  opinion,  that  it  was  the  duty  of 
commiflloners  to  inform  themfclves  of  the  party's  age,  and  that  a 
voluntary  ignorance  would  not  excufe  them  ;  and  that  if  a  com- 
rhiffioncr  to  take  a  fine  execute  it  corruptly,  lie  may  be  fined 
by  the  court  j  for  in  relation  to  the  fine,  (which  is  the  proper  bufi- 
hefs  of  this  court,)  he  is  fubje£l  to  the  cenfures  of  it,  as  attornies, 
iSc. ;  but  here  it  did  hot  appear,  that  Sir  Herbert  Parrott  knew 
^at  file  was  under  age,  and  therefore  the  court  v/ould  not  fine  him. 
Hufband  and  wife,  the  Vv'ife  being  but  fixteen  years  of  age, 
levied  a  fine,  which  was  taken  by  virtue  of  a  dedinius^  and  they 
being  brought  into  the  court  of  C.  B.  by  complaint  of  the  remain- 
der-man, a  vacat  was  ent-ered  of  the  fine  quoad  t\\c  woman,  and 
the  court  directed  the  remainder-man  to  profccute  an  information 
againft  him  who  took  the  caption  of  the  fine. 

A.  having  inveigled  his  wife  to  levy  a  fine  of  her  land  to  him 
v/hen  fhe  lay  on  her  death-bed',  pretending,  as  was  fuggefted,  he 
was  to  have  it  only  for  his  life  ;  a  ded'nnus  was  fent  into  the  country 
to  take  the  fine,  and  the  caption  was  taken  the  very  day  flie  died  j 
and  becaufe  the  fine  would  not  have  flood,  the  party  being  dead 
before  the  king's  filver  was  paid,  the  writ  of  covenant  was  rafed  in 
the  tefle,  and  made  to  bear  date  ten  days  backward,  and  all  the  other 
parts  of  the  fine  were  rafed  likewife,  and  made  to  correfpond  with 
it,  and  the  king's  filver  was  paid,  and  fo  nil  appeared  on  the  record 
to  have  been  done  before  the  death  of  the  woman  :  on  a  bill 
brought  in  the  court  of  chancery  to  have  the  fine  fet  afide,  or  to 
have  a  re-conveyance,  it  was  holden  by  the  court,  that  though 
chancery  has  a  power  to  relieve  as  m.uch  agalnll  a  fine  obtained  by 
fraud  or  pratlice,  as  any  other  kind  of  conveyance,  yet  tliat  fuch 
relief  was  not  by  decreeing  a  vacat  of  the  fine,  but  by  ordering  a 
re-conveyance  ;  but  for  any  error  in  the  fine,  or  irregularity  or  ill 
pradtice  in  the  commiifioners,  it  was  a  matter  properly  cognifable 
in  that  court  where  the  fine  was  levied,  and  for  which  that  court 
may  vacate  the  fine;  but  there  being  no  proof  of  fraud  or  pra6lice 
in  this  cafe,  the  bill  was  difmifTed. 

The  manner  of  reverfing  fines  differs  from  the  method  obferved 
in  reverfing  other  judgments;  for  in  all  other  cafes,  where  the  fult 
is  adverfary,  the  record  itfelf  is  removed;  but  in  cafe  of  a  fine  the 
tranfcript  only  is  removed;  for  where  the  fuit  is  adverfary,  tlve 
P;". 89.  record 


Hotchi  fen's 
caie,  3  Lev. 
36. 


Eq.  Caf. 

.^br.  25S. 
St.  John  and 
Tamer. 


See  ace, 
iVern.  205. 
aVern.  307. 
678.  zAtk, 
381.  3c,o. 


Roll.  Abr, 

F.  N.B. 

20.  b. 

2  Send.  51. 


jTinejef  anU  BecDticricjsf,  219 

record  itfelf  is  tranfmitted,  that  it  may  be  a  precedent  in  like  cafes ;  Roll.  Abr, 
but  fines  are  only  a  more  folemn  acknowledgment  or  conti-a(3:  of  753-.  Co. 
the  parties  ;  and  therefore  are  no  memorials  of  the  law,  and  need  s^.'^^y'.^* 
only  be  affirmed  or  vacated;  if  the  former,  the  contract  (lands  as  By  which 
it  was  ;  if  the  latter,  the  juftices-of  B.  R.  rnay  fend  for  the  fine  '^'^  book  a 
itfelf  and  reverfe  it,  or  they  may  fend  a  writ  to  the  treafurer  and  Jor  coraw" 
chamberlain  to  take  it  off  the  file  j  befides,  fiiould   the  record  -vobu  lies 
itfelf  be  removed  and  affirmed,  it  could  not  be  engrcffed  for  want  "pon^naf- 
of  a  chirographer  in  B.  R.  and  for  this  reafon,  my  Lord  Cch  fays,  a  ^  fl„e  j^ 
fine  levied  in  B.  R.  is  voidable  by  writ  of  error.  B.  R. 

.    If  there  be  tenant  for  life,  remainder  to  an  infant  in  fee,  and  Leon.  115. 
they  two  join  in  a  fine,  the  infant  may  bring  a  writ   of  error   and  3J7- 
reverfe  the  fine  as  to  himfelf,  but  it  (hall  Hand  good  as  to  the  tenant  ^  jon*  ,gj^ 
for  life  ;  for  the  difability  of  the  infant  (hall  not  render  the  con-  [(a)  But  it 
traft  of  the  tenant  for  life,  who  was  of  full  age,  inefie£tual  (a).       ^a^^^^T 

in  a  later  {afe,  that  although  a  fine  may  be  reverfed  as  to  part  of  the  land,  and  remain  good  as  to  the  re- 
lidue,  yet  that  it  cannot  be  reverfed  in  Uto  as  to  one  pcrfon,  ana  remain  good  in  Mo  as  to  another* 
Zouch  V,  Thompfon,  i  Ld.  Raym.  170.] 

If  an  infant  brings  a  writ  of  error  to  reverfe  a  fine  for  his  non-  Roll.  Abi. 
age,  and  his  nonage,  after  infpecSlion,  is  recorded  by  the  court  •,  7^3. 
but  before  the  fine  reverfed  he  levies  another  fine  to  another,  this 
fecond  fine  fhall  hinder  him  from  reverfing  the  firft,  becaufe  the  fe- 
cond  having  entirely  barred  him  of  any  right  to  the  land,  muil  alfb 
deprive  him  of  all  remedies  which  could  reRiore  him  to  the  land. 

But  if  tenant  in  tail  levies  an  erroneous  fine  with  proclamations.  Roll.  Atr, 
and  then  levies  a  fecond  fine,  which  is  alfo  erroneous,  and  dies  ;  "28. 
if  the  iflue  in  tail  brings  a  writ  of  error  to  reverfe  the  firll  fine,  the 
defendant  may  plead  in  bar  the  fecond  ;  for  though  there  be  error 
in  the  fecond,  yet,  till  that  appears  judicially  to  the  court,  it  muft 
be  looked  upon  as  a  fine  duly  levied,  and  confequently  a  bar  to  the 
plaintiff,  becaufe  while  the  fecond  Hands  in  force  he  cannot  have 
the  land;  but  if  in  this  cafe  the  plaintiH'  brings  a  writ  of  error  to 
reverfe  the  fecond  f.ne,  and  the  defendant  pleads  in  bar  the  firft 
fine,  the  plaintiff  may  reply  upon  the  firil  writ  of  error,  that  the 
fecond  fine  was  erroneous  ;  and  upon  the  fecond  writ,  that  the 
firfl  fine  was  erroneous,  and  fo  be  relieved  againft  both  ;  for  here 
the  examination  of  both  fines  comes  judicially  before  the  court, 
and  if  there  appears  any  error,  the  court  will  fet  them  afide,  and 
not  fuffer  them  to  ftand  in  the  v\'p.y  of  the  plaintiff's  right. 

But  in  a  writ  of  error  to  reverfe  a  fine,  the  defendant  cannot  Raym.  461. 
plead  the  fame  fine,  now  endeavoured  to  be  reverfed,  and   five  ^^'.^'^-  353* 
years,  in  bar  of  the  v/rit  of  error,  no  more  than  in  a  writ  of  error  ^ , '  *  ^"* 
to  reverfe  an  outlawry  can  that  outlawry  be  pleaded  in  bar  of  the  2  Jon.  tSi. 
writ  of  error,  quia  non  valet  exceptio  ijlhis  rei,  cujus  petitur  dljjblut'w.     ^;^°-  J^'^* 

Roll. Rep.  36.     2Bulf.244.     2lnft.5i8, 

If  one  that  is  fherlff  of  a  county  levies  a  fine,  and  the  writ  of  Cro.  Car. 

covenant  is  dire£led  to  the  coroner,  this  is  no  error,  but  the  proper  ^^^-    ^°"' 

1      J    •  J  •   1-  ^^'^-  797- 

jtnethod,  m  order  to  prevent  partiality. 

A  writ  of  covenant  to  levy  a  fine  ran  thus,  Pmc  A.  quod  teneat  Cio.  jac. 

^nvititionem  de  oBo  mejjliag^  duobus  toftisy  decern  gardinisj  and  the  77-   Roilj, 

dcdimus        *  ^^^ 


220  jFincjGt  anD  Eccobecicjef* 

dedimus  potejlatem  was  purfuant  to  the  writ  of  covenant,  but  the 

prac\  which  was  drawn   up  with   the  concord,  was   de   diiobus 

mejfuag^  pro  duobus  toftis ;  but  this  was  no  error,  becaufe  where  the 

concord  was  purfuant  to  the  dedimus  and  the  writ  of  covenant,  the 

pracipey  which  feems  to  be  but  a  copy  of  the  writ  of  covenant  on 

paper,  is  more  than  is  needful,  and  therefore  no  material  error. 

Cfo.  jac.  If  the  commifTioners  upon  a  dedimus  return  thus,  exectitio  i/litis 

R''r^Ab       commijjtonis  patet  in  quodam panello  huic  commijfion^  atme>:\  where  the 

,g^.'       '     ufual  form  is  in  quadatn  Jcheduld ;  yet  this  is  no  error  to  avoid  the 

fine,  for  whatever  return  certifies  the  conufance  to  be  duly  taken 

by  the  commiflioncrs  is  fufficient ;  and  therefore,  if  the  commif- 

fioners  certify  the  conufance  under  their  feals,  without  any  words, 

it  is  well  enough  ;  fo  if  the  return  had  been  made  thus,  executio 

patet  in  hdc  annexd. 

Dyer,  216.        If  a  fine  be  levied,  but  the  proclamations  thereon  be  not  duly 

Hughes's      ^^  regularly  made,  the  writ  of  error  fhall  reverfe  only  the  procla- 

Abr.  938.     mations ;  for  where  the  proclamations  are  not  all  of  them,  or  not 

duly  made,  it  is  altogether  the  fame  as  if  they  had  never  been 

made,  and  tlien  the  fine  remains  good  at  common  law  to  work  a 

difcontinuance. 

Saik.  335.         The  court  will  not  reverfe  a  fine  without  z  fcire  facias  returned 

P'*  4-  againft  the  tertenants ;  for  the  conufees  are  but  nominal  perfons ; 

and  though  it  was  otherwife  in   the  precedent  in  Co.  Ent.  and 

Hern's  Plead.  375.  and  the  law  perhaps  does  not  ftri£tly  require 

it,  yet  the  courfe  of  the  court  does. 

Cro.  Eiiz.          Fines  may  be  avoided  where  they  are  obtained  by  fraud,  covin 

FDoubts       ^^'^  difceit,  though  there  be  no  error  in  the  procefs ;  and  that  may 

were  enter-    be  done  either  by  writ  of  difceit  or  averment  fetting  forth  the 

tained,  foon  fjraud  or  covin. 

alter  the 

Reftoration,  refpedling  the  poi.\er  of  parliament  to  fet  afide  a  fine  obtained  by  force  and  fraud.  Lords* 
Journals,  vol.  11.  p.  191.  209.  ii  Car.  a.  Comm  Journ,  vol.  8.  p.  344.  13  &  14  Car.  2.  c.  27. 
Cruife  on  Fines,  347- j 

F.N.B.  98.  Thus  if  a  fine  be  levied  of  land  in  ancient  demefne,  the  lord 
2.  Wiif°?7.  ^^^^  h^ve  a  writ  of  difceit,  againft  the  conufor  and  the  tenant, 
Theteafun    ^^^  by  that  avoid  the  fine. 

why  fines  o*  ancient  demel'ne  land  muft  be  levied  in  the  lord's  court  is,  becaufe  thofe  lands  were  not 
•rigifully  -.viihin  the  jurifdidtion  of  the  courts  oi  JV^Jiminfier  \  and  this  privilege  the  tenants  enjoy,  not 
to  £>fc  cahed  itOTXi  the  bufincf  of  the  plough  by  any  foreign  litigation  5  but  for  this  'v'uie  4  Idw.  3.  4. 
Xeilw.43.  Roll.  Afar.  775.  F.N.B.  (,8.  a.  Lcon.  290.  Cro.  Eliz.  471.  Bro.  tit.  finM,  loi. 
9  H.  7.  12.     Saik.  359.  pi.  5. 

3C0.  So.  a.       If  a  fine  be  levied  to  fecret  ufes  to  deceive  a  purchafer,  and  the 

ow.  49.  b.  conufee  pleads  the  fine  in  bar,  the  purchafer  may  aver  the  fraud 

in  avoidance  of  the  fine,  by  27  Eliz.  cap.  4.  and  fuch  averment  is 

not  contrary  to  the  record,  becaufe  it  admits  the  fine,  but  fets  it 

afide  for  the  covin  and  fraud  in  obtaining  it. 

3  Co.  ?o.  So  if  a  fine  be  levied  upon  ufurious  contra£l,  it  may  be  avoided 

by  averment,  by  13  Eliz.  cap.  8.  becaufe  fuch  fine  being  levied  for 
ends  the  law  has  prohibited,  the  law  will  not  encourage  any  eva- 
fion  out  of  rhe  adl,  nor  futfer  fuch  ufurious  contrails  to  be  fup? 
ported  by  the  folemn  a(fl§  of  the  courts  of  juftice  againft  the  in- 
tention of  the  ftatute, 

[By 


[By  ftatute  23  Eliz.  c.  3.  §  2.  "No  fine  fliall  be  reverfed  for 
•*  falie  or  incongruous  Latin,  razure,  interlining,  mif-entering  of 
**  any  proclamations,  mlf-returning  or  not  returning  of  the  {he- 
"  riff,  or  want  of  form  in  words,  and  not  in  fubftance." 

By  ftatute  10  ^  1 1  ?^.  3.  f.  14.  a  writ  of  error  to  reverfe  a  fine 
muft  be  brought  and  profecuted  within  20  years  after  the  fine 
levied. 

A  writ  of  error  can  only  be  brought  to  reverfe  a  judgment  in  a  Co.  Lit* 
court  of  record,  for  to  amend  errors  in  a  bafe  court,  v/hich  is  not  *^^'  ''• 
of  record,  a  writ  of  falfe  judgment  lies,  returnable  in  the  court  of 
Common  Pleas. 

A  writ  of  error,  properly  fpeaking,  is  a  proceeding  in  the  na-  F.  N.  B.  21, 
ture  of  an  appeal ;  it  is  therefore  ufually  brought  to  reverfe  a  fine  ^^'""  '^'"^' 
in  the  court  of  King's  Bench,  that  court  having  an  appellant  ju- 
rifdicliion  over  the  court  of  Common  Pleas.  But  where  the  error 
alTigned  in  the  judgment  doth  not  arife  from  any  fault  in  the 
court,  but  from  fome  defe£l  in  the  execution  of  the  procefs,  or 
from  fome  matter  of  fa£l,  the  writ  of  error  muft  be  brought  in 
the  fame  court  where  the  judgment  was  given  ;  in  cafes  of  this 
kind,  therefore,  in  the  court  of  Common  Pleas. 

During  the  term  in  v/hich  a  judicial  a£t  is  done,  the  record  Co.  LJt. 
may  be  amended  or  invalidated,  without  a  writ  of  error  j   be-  ^^o*  ^; 
caufe,  during  the  term,  the  record  is  in  the  breaft  of  the  court,  '^.    \    ^^' 
and  the  rolls  are  alterable  at  the  difcretion  of  the  judges ;  and 
now  the  courts  of  juftice  will  allow  amendments  to  be  made  at 
any  time,  while  the  fuit  is  depending,  notwithftanding  the  re- 
cord be  made  up,  and  the  term  be  paft  ;  for  they  confider  the  pro- 
ceedings as  vci  fieri  until  the  judgment  is  given. 

As  to  the  amendment  of  fines,  the  court  of  Common  Pleas  (a)  Bohun'j 
has  frequently  permitted  it,  where  any  palpable  miftake  or  mif-  *^^'^'  S  Co. 
prifion  has  been  made  by  the  officers  of  the  court,  in  the  entry  ^^\  ^ow- 
of  the  king's  filver(a),  tf?e  proclamations  (^),  or  the  defcription  of  ling's  cafe, 
the  lands  ;  and  this  even  after  error  brought  upon  the  very  point,  '/x^^lj 

Raym.  209.     Pig.  Recov.  218.     Caf.  of  Pr.  52.     Barnes,  216.  24,     3  Wilf.  5S. 


But  it  will  not  allow  the  number  of  acres  to  be  increafed  where  Powell  v, 
the  deed  of  ufes  is  general,  and  the  fine  is  levied  by  a  huft)and  P"'='>>*^^- 

1  T  -kT  1  A  •  >      1         r  Ml   •       *^CP'  I20J. 

and  wife.  Nor,  where  a  fine  is  recorded  of  one  term,  will  it  [j)  Heath 
alter  it,  and  make  it  a  fine  of  another  {d).  Neither  will  it  permit  '^-  S'r  I.  E. 
a  change  of  the  chriftian  names  of  the  parties  (f).  Tb\!°v.\?. 

778.     {e)  Dixon  v.  Lawfon,  2  Bl.  Rep.  816. 

The  judges  have,  in  fome  inftances  (/),  direfted  the  original  (/)  Gage's 
writ  upon  which   a  fine  has  been  levied  to  be  amended  ;  but  '^^^^^  5  Co. 
the  propriety  of  fuch  amendments  feems,  from  fome  modern  de-  t^^'  ^0^^ 
terminations  (^),  to  be  extremely  doubtful.  Pembroke 

V.  Lord  JefFries,  i  Salk.  52.     2  Ld.Rajm.  jo66. 

In  a  late  cafe,  the  court  of  Common  Ple?.s  refufed  to  amend  Lindfay  ». 
the  return  of  a  writ  of  covenant  on  which  a  fine  had  been  levied, 

becaufe 
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2BI.  Rep.    bccaufe  the  deed  of  ufes  was  fufpicioas,   the  fine  having  beeil 
'°'3'  taken  from  a  dying  woman.     But  Sir  Wm.  Blackjione  obferves, 

that  the  court  gave  no  opinion  as  to  the  propriety  of  fuch  an 
amendment  in  a  fair  cafe. 

By  the  flatute  23  Ellz.  r.  3.  ^  to.  it  is  ena6ted,  That  no  fine 
levied  before  that  act,  which  Ihall  be  exenipHfied  under  the  great 
fcal,  fhall,  after  fuch  exempHfication,  be  in  anywife  amended. 
And  by  the  ftatute  27  £/7s.  c.  9.  §  10.  no  fine  levied  before  that 
aft,  which  fliall  be  exempHfied  under  any  judicial  feal  of  any 
of  the  {hires  of  Wales,  or  the  town  or  county  of  Haverfordivejl^ 
or  under  the  feal  of  any  of  the  counties  palatine,  (hall,  after 
fuch  exemplification,  be  in  anywife  amended.] 


fines  anS  iaecot}eries. 


a  Inft.  75.  \  RECOVERY,  In  a  large  fenfe,  is  a  reftitution  to  a  forme'i' 
4*9-  '  Bur.  £^^  right  by  folemn  judgment;  and  judgments,  whether  obtained 
sTerm^'  after  a  real  defence  made  by  the  tenant  to  the  writ,  or  whether 
Rep.  107.  pronounced  upon  his  default  or  feint  plea,  had  the  fame  efficacy 
butparticu-  ^^^  force  to  bind  the  right  of  the  land  in  queftion  :  this  was  the 
on  Reco-  notion  of  the  common  law  ;  and  hence  men  took  an  opportunity 
series.  of  making  ufe  of  the  decinons  of  the  court  to  their  own  advan- 

tage, and  to  the  prejudice  of  others,  who,  though  in  fome  cafes 
ftrangers  to  the  adlion,  yet  v/ere  interefted  in  the  land  for  which 
it  was  brought. 
Vide  Co.  For  whilll  thefe  recoveries  were  governed  by  the  ftriel  rules  of 

Lit.  104.  t]^e  common  law,  particular  tenants,  as  tenant  in  dower,  curtefy, 
2  Inft.^lai.  ^"  ^''^^  after  ponfibility  of  iflue  extindl:,  and  for  life  only  ;  alfo, 
Bro.  69.  thofe  who  had  made  Jeafes  for  years,  and  thofe  whofe  wives  were 
F.N.B.462.  entitled  to  dower,  often  took  advantage  of  them,  and  by  felling 
(aTkl  the  lands,  and  fufFering  their  purchafers  to  recover  them,  thereby 
TVeJim.  2.  defeated  the  right  of  thofe  in  remainder  or  reverfion,  l^c,  which 
c.  3.  which   .^yej-e  inconveniencies  fo  great,  that  it  was  thoujiht  necefiary  to 

makes  pro-  .  ,  •     n.   ^1  \       /    \         r  •        i 

vifion  for      provide  agaiult  them  by  [a)  poiitive  laws. 

him  in  reverfion,  againft  ihe  recoveries  fuffered  either  by  the  tenant  In  dower,  by  the  curtefy,  or  Ml 
tail,  after  poflibility  of  ifTue  extinft,  or  for  life;  and  by  c.  4.  of  this  ftatute,  the  wife  is  fccured  as  to 
her  dower  ;  and  the  ftatutes  of  Gloiueftcr,  c.  1  r.,  and  the  7  H.  8.  c.  4.,  and  n  H.  8.  c  is'.j  have 
eftabliiTied  the  right  of  termors,  and  enabled  them  to  falfify  fach  recoveries.  Vide  Do^or  and 
Student,  45. 

But  there  is  no  exprefs  provifion  made  by  any  ftatute  to  pre- 
ferve  the  intereft  of  the  iilue  in  tail,  or  of  him  in  reverfion,  againft 

a  recovery 


jTinejS  anD  EecoUccicsf.  223 

a  recovery  fuffered  by  the  donee  ;  yet  it  feems  to  have  beeti  for  (a)  Thus  in 

two  hundred  years  after  the  making  of  the  ftatute  de'dotiisy  that  Jl^!,"!^  °^ 

they  were  proteded  by  that  ftatute  ;  and  therefore  we  find  no  ex-  LombL-d 

prefs  refolution,  where  fuch  recovery  was  allowed  to  bar  the  iflue  in  the  4^ 

in  tail,  or  thofe  in  remainder  or  reverfion.  till  the  reigns  of  Ed.  4.  ^^'  ^v  '^ 

and  H.  7.,  though  in  fome  cafes  the  donee  in  tail  was  allowed  ed,  that  the 

to  {a)  charge  the  entail,  and  even  to  [b)  bar  it.  dor.ee  In  tail 

of  the  gift 
of  the  difleifor  may  grant  a  lent-chargrto  the  cirTeifee,  in  confideration  of  a  re'.eafe  of  all  his  right, 
and  the  iflue  in  tail  bound  by  the  grant.  Roll.  Abr.  342.  Co.  Lit.  343.  10  Co.  37.  Flow.  436. 
{l>)  A  lineal  warranty  with  aflets  has  been  always  allowed  as  z  fufficient  bar.  2  Inft.  335.  Co.  Lit. 
374.  4  Leon.  112,  133.  Buc  the  firft  cafe  we  find  in  which  it  was  attempted  to  bar  the  iffue  in  tail 
by  a  recovery,  is  Taltarum's  cafe,  which  'vide  i%  Ed.  4.  f.  19.     ViiL  head  of  Efidta-tail. 

When  thefe  recoveries  were  eftablifhed  as  a  common  convey-  Co.  Lit. 
ance,  as  the  beft  and  fecureft  way  of  barring  the  iffue  in  tail,  and  3s6«  a. 
thofe  in  reverfion  or  remainder,  the  tenant  for  life  began  to  apply  vaugh.'ci, 
them  once  more  to  the  prejudice  of  thofe  v/ho  had  the  inherit- 
ance ;  and  though  the  former  ftatutes  gnve  thofe  who  had  the  in- 
heritance a  remedy,  yet  the  provifion  made  by  them  being  tedious 
and  expenfive,  it  was  thought  proper  to  make  the  32  H.  8.  c.  31., 
which  declares  fuch  covinous  recoveries  againft  the  particular  te- 
nants to  be  void  in  refpedt  to  him  in  reverfion  or  remainder  ;  and 
though  the  judges  very  reafonably  determined  recoveries  againft 
that  aft  to  be  not  only  void,  but  a  forfeiture  of  the  particular 
eftate,  becaufe  it  was  a  manner  of  conveyance  as  much  known  at 
that  time  as  a  fine  or  feoffment,  and  therefore  by  parity  of  reafon 
ought  to  have  the  fame  effedl  and  operation  \  yet  that  ftatute  did 
not  fully  anfvver  the  end  for  which  it  was  made. 

For  if  A.  had  been  tenant  for  life,  and  made  a  leafe  for  years  10  Co.  45. 
to  -S.,  and  B.  had  made  a  feoffment  in  fee,  if  the  feoffee  had  fuf-  ^-   ^°*  ^'** 
fered  a  recovery,  and  vouched  the  tenant  for  life,  this  was  no  void  ^ 
recovery  within  the  ftatute,  becaufe  A.  the  tenant  for  life  was  not 
feifed  at  the  time  of  the  recovery,  for  the  feoffment  of  the  termor 
was  a  diffeifin  to  A.y  and  him  in  reverfion  •,  and  the  ftatute  makes 
recoveries  of  tenants  for  life  in  poffeffion  only  void  againft  them 
to  whom  the  reverfion  then  belongs. 

Yet  where  tenant  for  life  bargained  and  fold  his  land  in  fee  by  Co.  15.  Pel- 
indenture  enrolled,  and  the  bargainee  fuffered  a  recovery,  and  ^^"I'scaie. 
vouched  the  bargainor  ;  this  was  a  void  recovery,  and  a  [c)  for-  s'c,"     ■*' 
feiture  within  the  32  ii/.  8.  f.  3 1. ;  for  though  the  bargain  and  fale  (c)  And  It 
was  of  the  inheritance,  yet  it  paft  only  an  eftate  for  life  of  the  ^^  ^^^" 
bargainor,  which  was  the  greateft  eftate  he  could  lawfully  pafs,  that  if  te-  * 
and  confequently  the  reverfioner  was  not  devefted  ;  and  therefore  nant  for  ^ 
the  bargainee  being  a  legal  tenant  for  life  in  poffeffion,  the  reco-  ^''';  ||^^|^^^'"* 
very  againft  him,  though  with  a  voucher  of  the  bargainor,  was  and  fnfFe'rs 
void  within  that  a6t  againft  him  in  reverfion,  whofe  reverfion  was  arecovcryby 
not  turned  to  a  right,  as  in  the  former  cafe  of  a  diffeifin.  commg  .n 

though  afterwards  he  fbould  reverfe  that  recovery  for  want  of  an  original,  yet  it  Is  a  forfeiture  o{  hia 
cilate.    Sid.  90. 

But  the  former  defefl  was  cured  by  14  EHz.  c.  8.,  which  de- 
clares all  recoveries  (had  by  agreement  of  the  parties  or  by  covin) 

againft 
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agalnft  tenant  for  life,  of  any  lands  whereof  he  is  fo  feifed,  or 
againfl  any  other  with  voucher  over  of  him,  to  be  void,  as  againft 
the  reverfioners  and  their  heirs. 
TO  Co.  39,  Thefe  ftatutes  made  no  provifion  for  reverfions  or  remainders 
b.45,  Jen-  expe£lant  on  eftates-tail ;  and  therefore  if  there  be  tenant  for  life, 
Co.^Li"  ^'  rcTi^i^fler  in  tail,  remainder  in  fee,  and  the  tenant  for  life  fuffer 
362.  a.  a  recovery,  and  vouch  the  remainder-man  in  tail,  who  vouches 
3  Co.  60.  b.  the  common  vouchee  -,  this  is  fo  far  from  being  a  void  recovery 
k6z.  within  thofe  ftatutes,  that  the  reverfion  in  fee  is  acftually  barred 

Wifeman  by  it ;  for  the  intended  recompence,  which  the  remainder-man  in 
andCrovv.  j-^j}  jg  ^q  \\zve  againft  the  common  vouchee,  is  to  go  in  fucceflion, 
Cro^EIiz.  '  25  the  eftate-tail  would  have  done  ;  and  it  cannot  be  a  covinous 
570.  recovery  within  the  a£l,  becaufe  the  remainder-man  in  tail  joined 

lA.  tenant  j^^  jj.^  ^,j^q  j^.-^y  ^^  ^j^y  i[^q  fuffer  fuch  a  recovery  to  defti-oy  the 
r^ainder     remainder  in  fee. 

to  B.  for  life,  remainder  to  the  firft  and  other  fons  of  E.  in  tail,  remainder  to  B.  in  tail  ;  y^.  and  B. 
join  in  a  leafe  and  leleafe,  to  make  a  tenant  to  the fneci/>e,  and  fuffer  a  recovery.  It  was  holden,  that 
the  eftate-tail  to  the  fons  of  £■  was  not  devefted  by  the  recovery,  nor  did  yf.  and  B.  incur  any  forfeiture  of 
their  refpedlive  eftates  :  whether  A.  had  forfeited  or  not,  it  was  immaterial  to  confider,  as  there  was  no  one 
to  take  advantage  of  it  but  B. ;  and  B.  had  a  remainder  in  till  fubfequent  to  that  limited  to  his  fons ;  upon 
which  the  recovery  might  lawfully  operate  ;  and  the  recompence  in  value  could  not  go  to  the  fons,  be- 
caufe their  eftate-tail  preceded  that  of  which  the  recovery  was  fuffered  :  fuch  cftate,  therefore,  could  not 
be  difplaced,  or  in  any  manner  afTedted  by  the  recovery.     Smith  v.  Clifford,  1  Term  Rep.  738.] 

Doft.  &  Thefe  common  recoveries  were  no  fooner  allowed  of  by  the 

Stud.  54.      judges  to  bar  eftates-tail,  but  men  began  to  improve  them  into  a 
326.  a."        common  way  of  conveyance,  and  to  declare  ufes  upon  them,  as 
8  Co.  72.      upon  fines  and  feoffments.     Hence  it  is,  that  the  ftatutes,  which 
^R^ii^''^^*    pi^ovide  againft  any  alienations  or  difcontinuances  of  particular 
Abr.  295.     tenants,  provide  at  the  fame  time  againft  their  recoveries  ;  thus 
10  Co.  43.     II  H.  '].  cap.  20.,  declares  all  recoveries,  as  well  as  other  difcon- 
tinuances by  fine  or  feoffment  of  women  tenants  in  tail,  of  the 
gift  of  their  hufbands,  or  their  anceftors,  to  be  void  ;  fo,  a  reco- 
very againft  huftjand  and  wife  of  the  inheritance  of  the  wife, 
without  any  voucher,  is   declared    to  be  void  within  32  J/.  8. 
C(jp.  28.,  though  the  ftatute  fays,  fuffered  or  done  by  the  huftjand  ; 
for  this,  like  a  feoffment  by  baron  and  feme,  in  fubftance  is  the 
aft  of  the  baron  only,  and  fo  within  the  ftatute  ;  but  a  common 
recovery  fuffered  by  a  feme  covert,  where  her  hufband  joins  with 
her,  is  good  to  bar  her  and  her  heirs. 

Under  this  head,  we  will  confider, 

(A)  Who  may  fufFer  a  Recovery. 

(B)  Of  what  Things  a  Recovery  may  be  fuffered, 
and  by  what  Names. 

(C)  What  Eftates  and  Interefts  may  be  barred  by  a 
common  Recovery  :  And  herein  of  the  fmgle  and 
double  Voucher. 

(D)  Of  erroneous  and  void  Recoveries  j  who  may 
avoid  them,  and  by  what  Method. 
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(A)  Who  may  fuffer.a  Recovery. 

*t  T  THEN  recoveries  were  improved  into  a  common  way  of  con-  Bulf.  235. 

*'     veyance,  it  was  thought  reafonable  that  thofe,  whom  the  ^  R'jil- 
law  had  judged  incapable  to  acl  for  their  own  intereft,  (houkl  not  co.'^Lk.^' 
be  bound  by  the  judgment  given  in  recoveries,  though  it  was  the  381,  b. 
folemn  a£t  of  the  court :  for  where  the  defendant  gives  way  to  the  i°,^"'f^* 
judgment,  it  is  as  much  his  voluntary  att  and  conveyance,  as  it  ^^j.  ^^2. 
he  had  transferred  the  land  by  livery,  or  any  other  ^€t  hi  pais ;  Sid,  321, 
and  therefore  if  an  infant  fufFers  a  recovery,  he  may  reverfe  it,  as  ^-^" 
he  may  a  fine  by  \l^rit  of  error  during  his  minority.     And  this  was  o  sand/94<, 
formerly  taken  for  law,  as  well  where  the  infant  appeared  by  t:ro.  Eliz. 
guardian,  as  by  attorney,  or  in  perfon  ;  but  now  the  diftinftion  ^^'      , 
turns  on  this  point,  that  if  an  infant  fufFers  a  recovery  in  perfon  cro.  Car. 
it  is  erroneous,  and  he  may  reverfe  it  by  writ  of  error  ;  but  even  3^7- 
in  this  cafe  the  writ  of  error  mull  be  brought  during  his  mino-  ^  °  '^^^ 
ritv,  that  his  infancy  may  be  tried  by  the  infpe^lion  of  the  court,  43  &  2 
for  at  his  full  age  it  becomes  obligatory  and  unavoidable  :  but,  in  Ro^l  Abr. 
fome  inftanc^s,  the  court  has  admitted  the  infant  to  appear  by  ^'^j'"^'U, 
guardian,  and  to,  lutrer  a  recovery,  or  come  in  as  vouchee;  but  567.,  where 
this  is  feldom  allowed,  and  only  upon  emergencies,  when  it  tends  J-  ^'  '^^'"S 
to  the  improvement  of  the  infant's  affairs,  or  when  lands  of  equal  nineteen^"' 
value  have  been  fettled  on  him.     And  recoveries  fufFered  in  this  years,  his 
manner  have  been  the  rather  allowed,  becaufe  if  they  be  to  the  ^"^^"^  ^'^'^. 
prejudice  of  the  infant,  he  has  remedy  for  it  againft  his  guardian,  remainder 
and  may  reimburfe  himfelf  out  of  his  pocket,  to  whom  the  law  and  aifo  iiis 
hath  committed  the  care  of  him.  ^^">  ^^^-■ 

ned  one  of 
Iiis  footmen,  and  he  petitioned  the  king  for  leave  to  fuffer  a  recovery,  who  referred  it  to  the  judges  of 
the  Common  Fleas,  before  whom  feveral  precedents  fuftered  by  infants  on  privy  feais  were  produced  } 
but  the  judges,  obferving  that  mod  of  them  were  on  the  petitions  of  their  fathers  oa  their  fons  mar- 
riage, and  an  equal  recornpence  given,  and  that  there  was  no  fuch  confideration  in  this  cafe,  lefufed  ; 
but  for  this  •vide  the  above  authorities,  and  Vern.  461.  [Common  recoveries  fuffered  by  privy  fesj 
are  now  difufed,  and  privue  adts  of  parliament  are  univerfally  fubftituted  in  their  fteaJ.  Cruife  on 
Recov.  184.  For  notvvithftanding  the  precautions  of  the  judges,  recoveries  fufi'ered  in  that  manner 
might  be  reverfed  by  writ  of  error.     Cro.  Car.  307.      i  Mod. 48. J 


If  an  Infant  fufFers  a  recovery,  and  appears  by  attorney,  it  feems  Sid.  321. 
he  may  reverfe  it  after  his  full  age ;  for  here  it  may  be  difco-  ^^-  ^+*' 
vered,  whether  he  was  within  age  Vv'hen  the  recovery  was  fufFered,  "^ 
becaufe  it  may  be  tried  per  pais y  whether  the  warrant  of  attorney 
was  made  by  him  when  he  was  an  infant. 

[When,  therefore,  an  infant  is  to  fulFer  a  recovery,  he  muft  make  Perk.  \%^ 
a  tenant  to  the  precipe  by  feoffment,  and  give  livery  of  felfin  in  ^5,^^ "' 
perfon,  by  which  means  the  feoffment  is  only  voidable';  whereas 
if  the  infant  appointed  an  attorney  to  give  livery  of  feifin  foi"  him, 
the  feoffment  w^ould  be  abfolutely  void. 

An  infant  truftee  may  join  in  a  common  recovery,  in  confe-  Exp^iru 
quence  of  the  flatute  7  Ann,  c.  10.,  if  he  is  dire'ilted  to  do  fo  by  Jo^mbn, 
the  court  of  Chancery.  •*        ■'-' 

Vol.  III.  Q.  The 
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P'g-  74-  The  king  cannot  fuffer  a  common  recovery,  for  If  he  does,  he 

Piowj.  244.  niuft  either  be  tenant  or.  vouchee  ;  and  in  both  cafes  the  demand- 
56.        *      ant  mufl  count  againft  him,  which  the  law  does  not  allow. 
Cruifeon  Idiots,  lunaticks,  and  generally  all   pcrfons  of  non-fane  me- 

Rccov.  185.  jriory,  are  difabled  from  fuffering  common  recoveries,  as  well  as 
from  levying  fines  ;  thougli  if  an  idiot  or  lunatick  does  fufFcr  a 
common  recovery,  and  appears  in  pcrfon,  no  averment  can  after- 
wards be  made  that  he  was  an  idiot  or  lunatlck.  But  if  he  ap- 
peals by  attorney,  it  feems  that  fuch  an  averment  would  be  ad- 
mitted, upon  the  fame  principle  that  an  averment  of  infancy  may 
be  made  againfl  3  warrant  of  attorney,  acknowledged  by  an  infant 
for  the  purpofe  of  fuffering  a  coniinon  recovery,  as  the  fadi  of 
idiocy  may  be  tried  by  a  jury,  with  as  much  propriety  as  the  fact 
of  infancy. 
Humev.  In  a  celebrated  cafe  whicli  was  lately  determined  by  the  Houfe 

Burton,  ^f  Lords  of  Ireland,  the  majority  of  the  judges  were  of  opinion, 
Recov.  Ap-  that  the  caption  of  a  warrant  of  attorney,  taken  by  the  chief  jultice 
pend.  of  the  court  of  Common  Pleas  for  the  purpofe  of  fuffering  a  com- 

mon recovery,  was  not  conciufive  evidence  of  the  capacity  of  the 
perfon  acknov/ledging  fuch  a  warrant  of  attorney. 

2  Vez.  40;.        Although  no  averment- of  idiocy  or  lunacy  can  be  made  againfl 

3  Atk.  313.  ^  recovery,  where  the  parties  appear  in  perfon,  yet  evidence  of 
Cave,  ihre-  wcakucfs  of  undcrftandlng  has  been  admitted,  to  Invalidate  a  deed 
ford  Lent  to  make  a  tenant  to  the  precipe  for  fuffering  a  recovery;  and  the 
Affizes,        recovery  has  in  that  manner  been  fet  afide.l 

1765,  (0-  J  -■ 

rum  Sir  I.  E.  Wilmot.     Cruife  on  Recov.   §303. 

10  Co.  43.  A  recovery,  as  well  as  a  fine  by  a  feme  covert,  is  good  to  bar 
a.  2  Roll.     YiQx  ;  becaufe  the  precipe  in  the  recovery  anfwers  the  writ  of  co- 

Abr.  30  c.  .        1       r  1     ■         1         -  1  1  •        • 

renant  \n  the  fine  to  bring  her  mto  court,  where  the  examuiation 
of  the  judges  deftroys  the  pvcfumptlon  of  law,  that  this  is  done  by 
the  coercion  of  her  hufband,  for  then  it  is  prefumed  they  would 
have  refufed  her. 


(B)  Of  what  Things  a  Recovery  may  be  fufFered,  and 
by  what  Means. 

Cruife  on  [A  Common  tccovcry  may  be  fuffcrcd  of  all  things  whereof  a 
Rtcov.  163.  -tl  ^yj-jf  f)f  covenant  may  be  brought  for  the  purpofe  of  levying 
a  fine,  as  of  an  honor,  barony,  caftle,  meffuagc,  curtilage,  land, 
meadow,  paflure,  underwood,  warren,  furze,  heath,  moor,  t^c. 
And  in  general  a  common  recovery  may  be  fuffercd  of  any  thing 
wliereof  a  writ  of  entry  y«r  dijfe'ijinj  or  any  other  writ  of  entry 
will  He. 

In  confequence  of  the  ftatute  32  Hen.  8.  r.  7.  §  7.,  a  common 

recovery  may  now  be  lutFered  of  every  kind  of  ecclefiaftical  or 

fplritiial  profits,  as  of  tithes,  oblations,  portions,  penfions,  ^c. 

5  Co.  40.  It  was  determined  In  Dormer'^  cafe,  that  a  common  recovery 

roph.a2.     u^ight  be  fuffcrcd  of  au  advowfon  in  grofs,  upon  a  writ  of  entry. 

^'^"  Mr. 
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Mr.  Pigott  fays,  that  this  muft  be  underftood  of  an  advowfon  ap- 
pendant to  a  manor,  but  could  not  be  of  an  advowfon  in  grofs, 
iince  the  parfon  has  the  freehold  ;  and  that  therefore  it  ought  not 
to  be  by  writ  of  entry  eti  le  poj}^  but  by  writ  of  right  of  advowfon. 

A  common  recovery  may,  however,  be  fuffered  of  an  advowfon  Bayley  v. 
in  grofs,  and  a  fmall  quantity  of  land  on  a  writ  of  entry yj/r  dif-  UnWerfity 

r  •  r  or  Oxford t 

/#"•  ^       _  aWilf.116. 

A  recovery  may  be  fuffered  of  a  rent-charge  ifiuing  out  of  Pig.  97- 
lands;  but  not  of  an  annuity  which  is  charged  only  on  perfonal  ^'^^ Turner 

n  o  <  r  V.Turner, 

«1"^^-  iBr.Ch.  Rep.  315. 

It  is  faid  in  Pigot  and  Viner,  that  a  common  recovery  cannot  Pig.  96. 

be  fuffered  of  a  filhery,  common  of  pafture,  eftovers,  fervices  to  'jl^'"*;. 
be  done,  nor  of  a  quarry,  a  mine,  or  market,  for  they  are  not  in  '  * 
demefne,  but  profit  only.] 

Recoveries  being  now  fettled  as  common  aflurances  to  eflablifh  ilnft.  355; 

men  in  their  purchafes,  are  very  much  favoured  by  the  judges,  and  P^ph-aa- 

not  compared  to  judgments  in  other  real  actions  or  adverfary  ^  vent.  32; 

fuitS.  Cowp.  346. 

Hence  it  is, 
that  though  the  ftatute  of  Wejlm'mjier  2.  c.  5.,  fays,  nonfnt  tiiji  tria  brevia  origwalla  for  the  recovery 
of  advowfons  ;  yet  a  writ  of  entry  in  the  fc-fl.  has  been  admitted  for  an  advowfon  in  grofs,  becaufe  this 
being  the  original  writ  in  thefe  common  recoveries,  which  are  fuffered  by  the  confent  of  parties,  the 
judges  have  allowed  advowfons  as  well  as  rents,  and  other  incorporeal  inheritances,  to  pafs  by  recoveries, 
quid  conferfus  fartium  tolfit  errorcm ;  fo  it  is  of  commons  in  grofs ;  and  if  this  fhould  not  be  allowed, 
there  would  be  no  method  of  barring  the  remainder  or  reveifions  depending  upon  eftates-taii,  which  the 
tenant  in  tail  in  every  other  cafe  has  a  power  over.     5  Co.  40.     Dormer's  cafe. 

If  a  man  be  feifed  of  a  reputed  manor,  which  really  Is  no  2  Roll, 
manor,  and  he  fuffer  a  common  recovery  of  this  by  the  name  of  ^^'  ^9^' 
a  manor,  this  is  a  good  recovery  of  the  lands  which  conftituted  ^  RoIi.** 
the  reputed  manor  j  though   flri£lly  fpeaking  there   is  no  manor  Rep.  67. 
recovered:  becaufe  the  law  fupports  this,  as  all  other  conveyances,  l^p'^^'^f' 
according  to  the  intention  of  the  parties;  for  it  would  be  fevere  to  Cro.Eiir. 
vacate  this  conveyance,  when  the  purchafer  recovered  them  by  the  5^4-  707* 
afTent  of  the  vendor  under  fuch  a  denomination.  „    ^"i  ^^''• 

591.  691.  conU 

So,  if  a  recovery  be  fuffered  of  a  manor  with  its  appurtenances,  Sid.  190. 
lands  which  have  been  reputed  parcel  of  the  manor  fhall  pafs  ;  for  ^^'  27* 
it  is  but  equitable,  quod  voluntas  dcmini  volentis  rem  fimm  in  alium  691.*^^'* 
transferre  rata  haheatur ;  and  though  the  recovery  does  not  mention  2  Mod. 235. 
the  lands  reputed  parcel  of  the  manor,  but  only  the  manor  itfelf,  ^'^'  ^^- 
yet  this  may  be  fupplied  by  the  indenture  if  that  be  of  the  manor,  Thynn  and 
and  all  lands  reputed  parcel  thereof,  though  occupied  together  but  Thynn; 
two  years.  ifj'^^^ 

the  books  which  report  this  cafe,  it  Is  faid,  that  as  to  Sir  Moyle  Finch's  cafe,  (which  ii'ide  6  Co.  6".) 
all  the  judges  of  England  ga^e.  their  opinions  under  their  hands,  that  the  lands  in  reputation,  belongin? 
to  that  man.ir,  fliould  not  pafs  ;  but  chat  Coke,  after  he  was  made  chief  juftice,  got  it  adjudged  other- 
wife,  and  fo  ic  hath  been  h»lden  ever  Cnce ;  and  well  it  was  that  it  was  fo  adjudged,  becaufe  njajiy  fet- 
Wements  depend  theieon. 

If  a  man  having  a  third  part  of  a  manor,  fuffers  a  recovery  of  Cro.  Car. 
a  moiety  of  the  manor,  this  is  good  to  pafs  his  intereft  in  the  third  ^°9>  "o* 
partj  for  where  the  words  of  a  conveyance  (which  a  recovery  is  i^luh/ 

0^2  agreed 
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ngreed  to  be)  contain  more  than  the  grantor  can  convey,  It  would 
Be  an  unreafonnblc  interpretation  to  make  this  void  and  entirely 
ufelefs,  when  they  are  fuilicient  to  convey  fo  much  as  he  might 
lavi^fully  pafs ;  fo  if  the  recovery  had  been  in  this  cafe,  of  the  third 
part  of  the  manor,  by  the  name  of  tlie  moiety,  part  and  purparty 
of  the  manor,  this  had  been  good  for  the  whole  thirdpart,  and  not 
only  for  a  moiety  of  the  third  part. 

1  Vent.  51,  In  ejc^lment  a  fpecial  verdi£t  was  found,  that  there  was  ^  parifli 
3*"  ^'■'  of  Ril>fofi,  and  the  vill  of  Rikofi,  but  the  latter  not  of  equal  extent 
iraye's cafe,  "with  the  former  ;  and  that  J.  S.  was  feifed  of  land  in  tail  in  the 
3  Keb.  277.  parifli,  but  not  in  the  vill  •,  and  bargained  and  fold  the  land  in  the 
Mod. 250.     p^tnih  of  Ril'io/i,  with  covenant  to  levy  a  fine,  and  fuiTer  a  recovery 

and  2  Mod.    ^      ,  .-       •        1        1       1       1  •       r       '       1  1        r   1 

2'j3.  S.  C.  to  the  ules  m  the  decti  j  but  the  nnc  and  recovery  were  oniy  oi  tne 
3  Keb.  77 r.  lands  in  Ribtoji  :  the  queftion  was,  whether  this  recovery  would 
But  for  this   £■         £qj.  jj^g  j^-.^j^  i^^^^^  jj^  j.|^^  pariih  of  Ril;ion ;  and  thoujrh  it  was  ' 

105.  obje£led,  that  where  a  place  was  named'ina  record,  and  no  more 

Godb.  4',o.  faid,  it  is  always  intended  a  vill ;  and  confequently,  that   in  this 

26°  2^5  C3^6,  the  fine  and  recovery  being  of  Ignds  in  Ribion,  fhall  pafs  only 

2  Roll,  the  lands  in  the  vill  of  Ribton ;  and  though  it  was  further  urged, 
Abr.  20.  that  it  was  dangerous  to  extend  the  recovery  farther  than  the  words 

'°'  '^^^^  of  the  record,  becaufe  the  deed  declares  the  intention  of  the  parties 

Mod.  206.  to  pafs  the  lands  in  the  parifh,  inafmuch  as  by  fuch  confl:ru£lion 

2  Mod.  47.  j-,Q  xw:in  could  tell  what  was  conveyed  by  fines  and  recoveries,  but 

Vent,  lu-  "^^^  ^'°^  greater  certainty  have  recourfe  to  a  pocket-deed  ;  yet  the 

170.  court,  in  favour  of  common  recoveries,  extended  this  recovery  to 

'f'?^'jl'  the  lands  in  the  parifli  oi Ribiofi ;  and  the  rather  in  this  cafe,  be- 

•  iii.  848.^'  caufe  the  verdicl  found,  that  he  that  fufPered  the  recovery  had  no 

Owen,  60.  lands  in  the  viil,  and  confequently  that  the  recovery  muft  be  void, 

and  2  Mod.  j[f  jn^Qj-  extended  to  the  parifli  ;  and  though  pariflies  are   not  fo 

V,  Fox,'  ancient  as  vills,  and  therefore  till  lately  were  never  inferted  in 

which  fcenis  writs,  yet  now  they  are,  and  the  law  takes  notice  of  them. 

afaLnil  this 

ca!e,  but  is  recnncileable  with  this  diverfity,  that  in  thofe  cafes  there  were  lands  upon  which  the  fine 
iTiight  operate,  viz.  the  lands  in  the  vill  of  Street,  without  taking  in  the  parifli  of  Street  to  carry  th« 
lands  in  Ifalton,  a  vill  of  that  parifli  ;  but  here,  if  thofe  in  the  parifh  fliould  not  pafs,  there  was  no 
othgr  to  pafs. 

Cowp.  346.        [As  to  what  fhall  be  a  fuflicient  defcription  in  a  common  reco- 
very, fee  further  the  cafe  of  Alojfey  v.  Rice.'] 


(C)  What  ERates  and  Interefts  may  be  barred  by  a 
common  Recovery  :  And  herein  of  the  Single 
and  Double  Voucher. 

tN  refpe£l  to  eflates  tall  and  the  barring  of  them  by  recovery, 
-■■  what  is  principally  to  be  regarded  is,  that  there  mult  be  a  legal 
tenant  to  the  precipe  at  the  time  of  the  writ  purchafcd,  or  at  the 
return  ;  for  fince  efliates-tail  are  only  barred  en  account  of  the  in- 
tended recompence  which  is  to  follow  the  defcent  of  the  tail, 
V'here  there  liappens  to  be  no  tenant  to  the  pnrcipej  the  demandant 

5  can 


Htb.  262. 


can  really  recover  nothing  ;  and  confequently  the  fuppofed  tenanfc 
can  have  no  recompenc'e  in  value  againll  his  voucliee,  for  tliat  is 
only  given  againll  the  vouchee  in  confideration  of  what  the 
tenant  loft. 

As  if  there  be  tenant  for  life,  the  remainder  in  tail,  the  remain-  2  Roil. 
der  in  fee,  and  the  tenant  for  life,  vv^ith  the  remainder  in  tail,  fuffer  ^^^-  395* 
a  recovery,  with  voucher  over,  this  (liall  not  bar  the  remainder  in  cr^LihT.* 
tail,  nor  the  remainder  in  fee,  becaufe  the  remainder-nvaa.in  tail  670. 
was  not  tenant  to  the  prccdpe,  and  confequently  could  uot  Iiave  the  ^^^'orj^SS? 
intended  recompence,  becaufe  that  was  given  m  heu  of  the  eftate  heie  we  "^ 
recovered,  which  was  no  greater  thaa  the  eftate  for  life,  he  only  muC:  cb- 
beine  lecal  tenant  to  the  pracipe.  f"^"'"^  ^  <^»''- 

00  •*  -^  ference  be- 

tween the  tenant  in  tail  and  in  fee-fimple  ;  for  if  tenant  in  fee-fimple  be  diffeifed,  and  afcer  a  dfleifia 
fuftcr  a  common  recovery,  thii  is  good  by  the  way  of  eftippel  againlt  the  diiTjifee,  his  heirs  and  aliign;  ; 
for  they  ihall  not  be  admitted,  againft  their  own  adt  on  record,  to  vacate  the  recovery  ;  nor  can  ihc  le- 
coveror  have  any  thing  ;  becaufe  the  tenant  to  the  fracipe  vns  out  of  poflelTicn,  and  confequently  had 
nothing  to  lo{e  :  but  if  in  this  cafe  y.  S.  dilfeife  tiie  diffeifor,  the  recoveror  may  enter  upon  y.  S.,  be- 
caufe the  recovery  gave  him  a  rij'.hi  againft  all  perfons,  but  the  firlt  diU'eifor,  his  heirs  orafli^jns  ;  and 
therefore,  fince  y.  S-  did  not  claim  trom  ihe  firft  diffeifor,  he  could  not  withftind  the  entry  of  the  re- 
coveror :  but  where  tenant  in  tail  lufters  a  rec^ery,  being  out  of  pofTeflion,  this  is  n  >  bar  nor  eftnppsl  to 
the  iflue,  becaufe  the  ftatutc  d'e  donis  prfferves  the  email  for  the  iiuie  againft  all  ads  of  the  ancefl::»r,  and 
a  common  recovery  is  allowed  to  dock,  th;;  entail  on  account  of  the  intended  recompence,  whxh  is  want- 
ing in  this  cafe;  btcaufe  where  the  tenant  in  tali  is  not  felfed  at  the  time  of  the  recovery  he  can  lol« 
nothing,  and  confequpntly  can  h^\z  no  recompence  over.     Cro.  Car.  388.     Roll.  Abr.  368. 

[On  a  writ  of  error  to  reverfe  a  common  recovery,    the   error  Lacey  v, 
affigned  was,  that  the  tenant  to  the /)r^<r?/)i' had  not  acquired    the  ^^^'^''^ms, 
freehold  until  after  the  tejie  of  the  writ  o{ fuimnoneas  ad  luarranti-  ,  lJ  Klyai 
znndum^  fo  that  he  v.'as  not  feifed  of  the  freehold  at  the  i^eturn  of  222.  47^. 
the  writ  of  entry  ;  but  the  court  held  it  to  be  fufficient,  if  he  ac-  '-'^'■'■''-  47*' 
quires  the  freehold  at  any  time  before  judgment  is  given.     And  if 
he  has  it  when  judgment  is  given  (a),  akhough  the  eftate  be  after-  ^".^  Anon. 
wards  defeated,  yet  the  recovery  will  be  good.  Goidio!  iX. 

Although  a  perfon  has  acquired  the  freehold  by  difleifin,  yet  he  Lincoln 
will  be  a  good  tenant  to  xht  pracipe;  and  in  all  cafes   where  the  Coikije cafe, 
validity  of  a  common  recovery  is  contefted,  the  court  will  fuppofe  Griffin^  ' 
that  there  was  a  good  tenant  to  the  prisclpe^  if  nothing  appears  to  Stanhope, 
the  contrary.  Cro.ja.454. 

If  a  writ  of  entry  is  brought  againft  the  tenant  of  the  freehold   iVent.  358. 
and  a  ftranger,  the  recovery  will  be  valid,  for  the  recompence  in  f.''"'l"  ''• 
value  will  go  to  the  perfon  who  has  reaily  loft  the  eftate.  skin.  3.  6-.  Shep.  Tou.  41. 

If   there   are  two  joint-tenants   of  a    manor,    and   a  writ   of  Marquis  of 
entry  of  the  whole  manor  is  brought  againft  one  of  them,  on  ^vinchef. 
which  a  common  recovery  is  fuftered,  it  will  only  be  good  for  '^'^p'  '^■"^* 
the  moiety  of  the  perfon  againft  whom  the  writ  was  broup-ht; 
but  as  to  the  other  moiety,  it  will  be  void  for  want  of  a  tenant 
to  the  prctclpe. 

As  it  is  abfolutely  necefTary  that  the  tenant  to  the  precipe  fhould  1  Keb.  735. 
have  an  eftate  of  freehold,  it  follows,  that  no  perfon  who  has  not  '^5- 
an  eftate  of  freehold  can  of  himfelf  fuffer  a  common  recovery,  be-  ^',;/.  p.'ci!* 
caufe  he  cannot  convey  a  freehold  to  the  perfon  againft  whom  the  405. 
w^rit  is  to  be  brought. 
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It  has  been  long  fettled,  that  a  devife  to  executors  for  payment 
of  debts,  and  until  debts  are  paid,  only  gives  the  executors  a  chat- 
tel interefl  in  lands  thus  devifed,  and  therefore  does  not  prevent 
the  difpofal  or  defcent  of  the  freehold  ;  fo  that  if  after  fuch  a  de- 
vife the  teftator  gives  the  fame  lands  to  a  perfon  for  life,  the  free- 
hold will  vefl  in  fuch  devifee  immediately  on  the  death  of  the 
teftator,  and  he  will  be  enabled  to  make  a  good  tenant  to  the 
pracipe. 

So,  if  a  teftator  gives  his  executors  full  power  to  receive  the 
mefne  profits  of  his  eftates  in  a  particular  place  upon  truft  to  pay 
his  debts,  and  afterwards  devifes  thofe  eftates  to  a  perfon  for  life, 
the  freehold  will  become  vefted  in  fuch  devifee  on  the  death  of  the 
devifor,  and  he  may  make  a  good  tenant  to  the  praecipe. 

As  it  is  neceffary,  that  the  perfon  who  fuffers  a  common  re- 
covery fhould  have  not  only  an  eftate  of  freehold  in  the  lands,  but 
alfo  an  eftate  in  pofTeftion,  it  followed  that  either  where  the  lands 
are  let  out  on  Icafes  for  lives,  or  where  there  was  an  eftate  for  life 
prior  to  the  eftate  of  inheritance,  that  the  perfcns  entitled  to  the 
inheritance  were  difabled  from  fufFering  recoveries  of  them.  To 
remove  the  difability  in  the  firft  inftance,  it  was  ufual  for  the  perfon 
who  intended  to  fuifer  the  recovery  to  get  a  conditional  furrender 
from  the  leflee  for  life,  in  order  to  become  feifed  of  a  freehold  in 
poffeflion,  and  be  thereby  enabled  to  make  a  good  tenant  to  the 
pracipe.  But  this  being  productive  of  feveral  obvious  inconveni- 
encies,  It  is  enafted  by  ftat.  4  Geo.  2.  c.  20.,  with  a  retro fpecl  and 
conformity  to  the  ancient  law  («),  that  a  good  tenant  to  x.\\t  pracipe 
may  be  made,  without  the  furrender  of  fuch  Icafes,  or  the  con- 
currence of  the  leftees.  But  this  ftatute  does  not  extend  to 
eftates  for  life,  which  are  prior  to  the  eftate  of  which  the 
recovery  is  intended  to  be  fuffered  :  fuch  eftates  muft,  therefore, 
ftill  be  furrendered  to  the  perfon  againft  whom  the  writ  of  entry 
is  brought,  this  cafe  being  exprefsly  excepted  in  the  ftatue 
20  Geo.  2.  c.  20.   §  2. 

The  prior  eftate  for  life  ought  to  be  furrendered  to  the  perfon 
who  has  the  remainder  or  reverfion  before  he  makes  a  tenant  to  the 
precipe ;  but  if  the  furrender  is  made  after  the  execution  of  the 
deed,  by  which  the  lands  are  conveyed  to  the  perfon  who  is  to  be 
tenant  to  the  prctcipe,  it  muft  then  be  made  to  him,  otherwife  it 
will  be  void,  bccaufe  the  perfon  who  is  to  fuffer  the  recovery  has 
then  no  reverfion  in  him  for  the  furrender  to  operate  upon. 

Common  recoveries  having  been  long  confidcred  as  common 
aflurances  of  lands,  and  in  the  nature  of  conveyances  by  confent, 
the  judges  have,  in  confequence  of  particular  circuraftances,  fome- 
times  prefumed  that  the  tenant  for  life  had  furrendered  his  eftate, 
although  a  furrender  was  not  aftually  proved.  As  where  the  pof- 
feflion has  accompanied  a  recovery  for  a  long  time  {b).  So  where 
collateral  evidence  has  been  given  of  a  furrender  by  the  tenant  for 
life  {c).  But  where  neither  of  thefe  occur,  fuch  a  prefumption  will 
not  be  admitted  [d). 
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Where  indeed,  after  a  recovery  the  deeds  were  fuppreffed  by  Gartfidev. 
the  tenant  for  life,  fo  that  it  could  not  be  made  out  whether  he  ^p^''?*' 
had  furrendered  his  eftate   for  life  to  the  tenant  to  the  pracipe  or  jg^/ 
not,  it  was  decreed  in  Chancery  for  the  recovery,  without  allow- 
ing a  trial  at  law  ;  for  where  deeds  are  fupprefled  c??ima  pneft^- 
7niintur.~\ 

In  a  writ  of  error  to  rcverfe  a  common  recovery,  the  tenant  to  zSaik.  563. 
the  tracipe  was  made  by  a  fine,  the  recovery  was  fufFered,  and  the  P'*  ^-  ^"5"* 

f  *  r    ,  •  uij  ]  ri  and  E  veil  n, 

fine  was  reverijd  j  yet  it  was  holden  a  good  recovery,  tor  there  [But  if  the 
was  a  good  tenant  to  the  pr^scipe  at  the  time.  fine  be  in 

itfelfvoid, 
as  if  ihe  perfon  who  levied  it  h  .d  no  eliat?  of  freehold  in  the  land,  then  the  recovery  will  be  void,  becaufe 
in  that  cafe  the  fine  paffech  no  eilaie.     Dormer  v.  Paikhurft,  3  Ack.  135.     ^Br.  P.C.  405.] 

[It  hath  been  faid  by  Sir  M.  Hnie,  that  the  cognizee  of  a  fine  sKeb.  597. 
cBf.  par'if.  would   be   a  good'  tenant  to  the  precipe  in  a  recovery 
fufFered  the  fame  day,  and  the  court  would  prefume  a  priority  to 
fupport  a  conveyance. 

if  a  fine  be  levied  to  a  letTee  for  years  of  the  fame  land  for  the  iVent.  195, 
purpofe  of  making  him  tenant  to  tht  precipe  in  a  common  veco-  1  Mod.  107. 
very,  the  term  for  years  will  not  be  merged  oy  the  fine  :  for  in  the  el's!     " 
third  fe<Stion  of  the  itatute  of  Uies,  27  Hen.  6.  there  is  a  faying  to  2.  Roll. 
all  perfons  and  their  heirs,  who  Ihali  be  feifed  to  any  ufe,  of  all  ^^P'^45* 
fuch  former  right,  title,  U'c^  as  they  had  to  their  own  ufe,  in  any 
manors,  lands,  vift\,  whereof  they  Ihall  be  feifed  to  any  other  ufe. 

Where  a  fine  is  levied  for  the  purpofe  of  making  a  tenant  to  Pig.  54.  Ld. 
the  pracipe,  it  will  be  fuiiicient,  although  no  ufe  be  declared  on  it.  -^''^^^n  ▼• 

■^         -^  '  o  Ld.  Angle- 

fey,  Gilb.  Rep.  16.     2  Salk.  676.      iiMod.210.     iStr.i7» 

A  hufband  feifed  jure  uxoris  may  make  a  tenant  to  the  precipe  Crulfe  on 
by  fine  without  his  wife's  joining  him  in  it.  Rewv.  58., 

It  hath   been   heretofore   thought  that  a  good  tenant  to  the  Taylor  v. 
pradpe  might  be  made  by  a  feoffment  with  livery  of  feifin  :  but  A:kins, 
this  dodlrine  hath  lately  been  denied.  5  Br.  P.  C.  247.    Cowp  68» 

A  good  tenant  to  the  pranpe  may  be  made  by  bargain  and  fale  Hynde's 
enrolled ;  and  the  barg.unee  may  appear  and  vouch  before  entry,  ^afe, 
or  before  the  bargain  and  fale  is  enrolled,  provided  it  be  enrolled  f^^'T^' 

^  ,.,  ^  C.a.  temp* 

within  fix  months,  as  prefcribed  by  the  llatute :  for  although  the  Talb.  16", 
freehold  does  not  pafs  from  the  bargainor  until  the  enrolment,  yet 
as  foon  as  that  is  done,  the  freehold  is  confidered  as  having  pafled 
from  the  bargainor  at  the  time  when  the  bargain  and  fale  was  ex- 
ecuted, by  relation. 

As  common  recoveries  are  much  favoured  by  the  couTts  of  law,  Lloyd  v.  Ld, 
a  bargain  and  fale  to  make  a  tenant  to  the  pracipe^  will  not  be  ^*y  ^""^ 
ileemed  void  on  account  of  any  trifling  miftake  or  inaccuracy.  //',. 

10  Mod.  40.      1  Er.  P.  C.  379, 

A  tenant  to  t\\Q  pradpe  may  alfo  be  made  by  leafe  and  releafe;  Euker  v. 
and  the  refervatlon  of  a  pepper-corn  is  a  fufficient  confideration  to  ^-^-'^> 
raife  a  ufe  to  fupport  a  common  recovery.  \ ^^j^^;  j"|^'^ 
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In  fome  cafes  a  common  recovery  may  operate  by  elloppel, 
although  there  be  no  tenant  to  the  pracipe ,-  but  this  is  only  where 
the  peifon  who  fuffers  the  com.mon  recovery  is  tenant  in  fee,  for 
the  ifl'ue  in  tail  cannot  be  bound  by  eftoppcl,  as  they  do  not  claim 
from  their  immediate  anccilors,  but  from  the  firll  purchalers, 
Jecundttm  jormam  don]. 

The  ftatute  14  GVc.  2.  c.  20.  §  5.  ena£ls,  that  after  twenty  years  a 
recovery  fliall  be  deemed  valid,  if  it  appears  on  the  face  of  it,  that 
there  was  a  tenant  to  the  writ,  and  if  the  perfons  joining  in  fuch 
recovery  had  a  fuificient  eftate  and  power  to  fuffer  the  fame,  not- 
■vvithftanding  the  deed  or  deeds  for  making  the  tenant  to  fuch  writ 
fliould  be  loll  or  not  appear. 

And  §  7.  of  the  fame  liatute  fubftantiates  all  recoveries,  where 
the  fine  or  deed  to  make  the  tenant  to  the pmcipe  is fubfcquent  to  the 
judgment  given,  and  the  writ  of  feifin  awarded,  provided  it  be  of 
the  fame  term. 

Where  it  appeared  from  the  return  of  tlie  writ  of  feifin,  that 
feifm  had  been  delivered  prior  to  the  date  of  the  conveyance  for 
making  the  tenant  to  the  precipe,  yet  as  all  the  proceeding';  were  in 
the  fame  term,  the  recovery  was  holdea  to  be  good  under  the 
above  ftatute  of  i^Geo.  2.  c.  20.  §  7.,  that  a6l  being  a  remedial 
acl,  and  therefore  to  be  extended  to  all  cafes  of  Hmilar  incon- 
veniency.J 

If  a  manor  be  given  to  a  man  and  a  woman,  and  the  heirs  of  the 
body  of  the  man  brgotten  on  the  woman,  and  they  intermarry, 
and  then  the  hulband  fulfer  a  recovery  of  the  whole  manor ;  this 
nant  in  tall  is  good  for  a  moiety,  becaijfe  the  gift  being  made  before  marriage, 
fuffers  a^  j.jjgy  -[^^^  each  an  undivided  moiety,  which  they  may  transfer  ;  but 
'h'%l'\^ht  *^e  recovery  can  operate  but  for  a  moiety,  becaufe  the  hufband 
.-painithm  ou!y  v/as  tenant  to  ths  praecipe,  and  confcquently  the  demandant 
arid  his  wiie,  ^^^jij  recovcr  onlv  his  intercit  in  the  manor,  which  was  but  a 
has  nothing   moiety. 

Jn  the  land  j  this  is  a  good  recovery  to  bar  the  entail  •  for  thougli  the  feme  was  made  tenant  to  the  prte- 
tlpe,  ytt  flis  ihall  ha/e  no  iliaie  of  the  recommence  in  value,  oicjulclhe  leally  loit  nothing  ;  but  the 
■who  e  recompence  recovered  againft  tl:*i  vouchee  fliall  go  to  the  huiband  and  l)is  heirs,  as  the  e!ta;e-taii 
ihojid  tave  done,  becaufe  he  only  wSj  fciled  of  the  land,  anU  could  iofe  it;  yet  tne  ieme  fhall  lo(e  her 
jointure  or  dower  by  joini;>g  in  the  recoye  y,  b^'cauie  flje  is  eitoppea  to  claim  any  thing  in  the  land 
^gainit  Ler  fole.xn  a^~;i  of  record.     Plow.  514.     Vent.  35S.     Hob.  27.     2  Co.  74.     Plov;.  515, 
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If  lands  are  given  to  a  man  and  his  wife,  and  the  heirs  of  the 
body  of  die  hulband,  and  a  recovery  is  had  againft  him  only,  this 
recovery  will  neither  bar  the  reveriion  nor  the  tail ;  for  the  recom- 
pence being  to  go  In  fuccefiion,  as  the  eftate  v/hich  the  tenant  loft 
would  have  done,  tlie  hufband  could  not  Iofe  all  the  land,  becaufe 
^e  was  noj:  a  legal  tenant  to  the  whole,  his  wife  being  jointenant 
z  Saik.  568.  with  him,  v/ho  was  no  party  to  the  writ ;  nor  could  the  recovery 
ciifhe.c-nd  ^^  ^^°^  ^^^  ^  moiety,  becaufe  there  are  no  moieties  between  baron 
franklin.      and  feme,  but  both  are  confidered  as  one  perfon  in  law  ;  but  if  the 
hufband  had  levied  a  fine,  and  the  conufee  fufiered  a  recovery, 
and  vouched  the  huftjand,  who  vouched  the  common  vouchee;  this 
had  been  a  good  bar  of  the  entail,  for  here  the  husband  came  in  to 

defen4 
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defend  the  eftate-tail,  which  the  wife  was  a  ftranger  to,  and  the 
aflets  which  he  recovered  over  is  a  recompence  for  the  eitate-tail, 
which  he  only  had  a  right  to  without  the  feme,  and  which  the  law 
gives  him  power  to  difpofe  of. 

[yJ.  being  feifed  of  a  manor  to  him  and  his  wife,  and  to  the  Fitzwli. 
heirs  male  of  the  body  of  the  hufband  ;  A.  bargained  and  fold  the  jl^ni'scafc, 
manor  to  a  ftranger,  who  fuffered  a  common  recovery,  in  which 
ui.  was  vouched,  who  vouched  over  the  common  vouchee.  It  was 
adjudged,  that  although  ^.  alone  was  vouched,  and  not  his  wife, 
yet  that  the  eftate  tail  was  barred,  for  the  hufband  coming  in 
as  vouchee,  the  recovery  barred  all  eftates  which  were  ever  in 
him.] 

So,  in  ejectment,  upon  fpecial  verdi£t  the  cafe  was,  A.  feifed 
in  fee  of  the  lands  in  queftion  hath  iflue  B.  his  eldeft  fon,  C.  his  Hallet  v. 
fecond,  and  D-  his  third  fon  •,  upon  a  marriage  intended  between  Saunders, 
I),  his  youngeil  fon  and  one  £.,  he,  before  marriage,  covenants  s.  c!"  '°^* 
to  fland  feifed  to  the  ufe  of  himfelf  for  life,  remainder  to  D.  and  [a)  That  if 
£.  and  the  heirs  male  of  their  two  bodies,  remainder  to  D.  and  ^{^^  ^^nam  to 
the  heirs  male  of  his  body,  remainder  to  C.  and  the  heirs  male  of  gaii^Tf^e- 
his   body,    remainder   to  B.  and    the  heirs   male    of  his  body,  hold  before 
the  remainder    to    his    own    right  heirs*,  A.  dies,   z  precipe   is -!""l^™'^'?^'^'^ 
brought  againft  one  Upton  as  tenant  of  the  freehold,  and  after,  for  it  is  not' 
before  the  return  of  the  writ,  D.  by  bargain  and  fale  conveys  the  enough  in  a 
land  to  Upton  and  his  heirs,  and  the  deed  was  enrolled  after  the  """"^^fp'** 

r    I  •  1       •  1  •         1       r  1  TT  1         7-v     or  a  voucher 

reti^rn  or  the  writ,  and  withia  the  lix  months :  Upton  vouches  D.  to  fay,  the 
only  without  his  wife,  and. a  common  recovery  was  fuftered  to  the  voucher  had 
ufe  of  D.  and  his  heirs  ;  then  E.  dies,  and  after  D.  dies  without  11°'^*^'"^" 
iflue  male,  havmg  iliue  tour  daughters  ;  and  between  them  and  L.  the  time  of 
in  remainder  was  the  queftion,  what  was  barred  by  this  recovery,  the  voucher, 
i/?.  It  was  agreed  on  both  fides,  that  here  v/as  a  good  tenant  to  the  !"  ^"""^ 
pracipey  the  bargain  and  fale  being  made  to  Upton  i^a)  before  the  unqujm 
return  of  the  writ ;  and  though  the  deed  was  not  enrolled  before  f.¥f'';  ^"'1 
the  return,  yet  it  being  enrolled  in  due  time,  the  freehold  was  in  ^J^  Jen'ure 
Upton  ab  initio,      idly^  That  this  fettlement  being  made  before  2  Saik.  568. 
marriage,  when  the  hufband  and  wife  took  by  moieties  and  not  P^-  4- 
by  entierties,  the  hufband  had  abfolute  power  over  his  own  moiety,  wiin^j 
and  therefore  for  that  the  recovery  was  an  abfolute  bar,  wherein  this  Canh.  4-3. 
differs  from  the  cafe  of  Owen  and  Morgan,  3  Co.  5.  *  where  they  ^*^'- 
took  by  entierties.     3(^/y,  That  this  recovery  was  no  bar  to  the  s.c.   Ld.* 
other  moiety  of -E.  becaufe  fhe  was  not  party,  but  her  eftate-tail  Raym.  227. 
in  that  continued  untouched,  though  it  w^as  urged  alfo  to  be  a  bar  i^s- 
for  her  moiety,  fhe  dying  firft,  and  fo  her  hufband  in  as  foie  *^2nte.' 
tenant  of  the  w^hole  ab  initioy  and  that  during  the  coverture  the 
hufband  had  power  to  make  a  good  tenant  of  the  whole  •■,  but 
the  court  held  otherwife.     4//^/}',  It  was  holden,  that  the  eftate- 
tail  to  D.  and  E.  being  determined,  the  remainder  to  D.  in  tail 
male  general,  and  all  the  other  remainders  depending  thereon 
were   barred  abfolutely  by  this  recovery;  for  D.  coming  in  as 
vouchee,    comes    in,    in    privity    and    reprefentation   of   all  the 
eftates   he  hath  or  had,  and  confcqueutly  he  conies  in  repre- 
fentation 
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fentation  of  the  remainder  to  himfelf  in  tail  male  general,  and 
then  the  recompence  in  value  goes  to  that,  and  alfo  to  all  the 
other  remainders  depending  thereupon,  and  by  confequence,  all 
are  barred  by  the  recovery. 

[Where  tenant  in  tail  before  marriage,  conveyed  his  eftate  to 
the  ufe  of  himfelf  and  his  intended  wife  for  their  lives,  with  re- 
mainder to  the  heirs  of  their  bodies,  remainder  to  himfelf  and  his 
intended  wife  in  fee,  and  afterwards  fuffered  a  recovery,  in  which 
he  only  was  vouched  ;  Lord  Camden  held,  thnt  the  recovery  was 
a  feverance  of  the  jointure,  and  pafled  a  moiety.] 

Tenant  in  t?.il,  in  confideration  of  his  fon's  marriage,  covenanted 
to  (land  feifed  to  ttie  ufe  of  himfelf  and  his  heirs  till  the  marriage, 
and  then  to  the  ufe  of  himfelf  for  life,  and  after  to  the  ufe  of  his 
fon  and  his  wife,  and  tl;e  heirs  of  their  bodies,  and  fuffered  a 
common  recovery  with  fingle  voucher  to  this  purpofe,  and  then 
died  without  iffue  ;  tins  recovery  did  not  bar  tlie  remainder  ex-. 
pe6lant  on  the  eilate-tail,  for  the  covenant  had  changed  the  ellate- 
tail  into  a  fee,  and  confequently  the  recompence  could  not  be  in 
lieu  of  the  entail,  fincc  tlie  tenant  to  the  pnecipe  was  not  feifed  of 
feifed  to  the   the  eftate-tail  at  the  time  of  the  recovery  fuffered. 

■ufe  of  him- 
felf for  life,  remainder  to  yj,  in  tail,  is  void  ;   bccaufc  the  remainder  is  to  take  effect  after  his  dcJih. 
And  in  the  cafe  in  Saikeld  the  recovery  was  adjudged  good.  J 
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A.  tenant  for  life,  remainder  to  B.  in  tail,  the  remainder  to  C, 
in  fee,  A.  and  B.  join  in  a  fine  come  coe,  ^c,  to  a  ftranger,  who 
renders  it  to  A.  for  life,  remainder  to  B.  and  his  heirs  j  afterwards 
A.  and  B.  fuffer  a  recovery  with  fingle  voucher  to  the  ufe  of  5. 
and  his  heirs ;  this  recovery  did  not  bar  the  remainder  in  fee, 
becaufe  by  the  render  they  were  feifed  of  a  new  eftate,  and  B.  was 
not  either  tenant  in  pofieflion,  or  feifed  in  right  of  the  entail ;  and 
confequently  the  recompence  being  given  in  lieu  of  the  ellate 
recovered,  the  tail  could  not  be  docked,  nor  the  remainder-man 
barred  by  this  recovery,  becaufe  the  tenants  to  the  pracipe  were 
not  feifed  of  it  at  the  time  of  the  recovery  fuffered. 

\_A.  tenant  for  life,  remainder  to  truftees  to  preferve  con- 
tingent remainders,  remainder  to  the  firlt  and  every  other  fon  in 
tail  mail,  remainder  to  the  daughters  in  tail  general,  remainder  to 
the  heirs  of  his  body,  with  remainders  over.  A.  fuffers  a  recovery 
■with  fingle  voucher,  being  himfelf  tenant  to  the  writ.  Adjudged 
by  the  Houfe  of  Lords,  that  this  recovery  with  fingle  voucher  did 
not  bar  the  remainders  over.l 

As  to  the  ufe  of  tlie  fingle  and  double  voucher,  it  is  to  be 
obferved,  that  the  tenant  who  lofes  the  land  has,  upon  his  vouch- 
ing over,  a  recompence  in  value  adjudged  againfl  his  vouchee, 
which  is  to  go  in  the  fame  fuccefhon  as  the  land  recovered  would 
have  done  :  now  a  recovery  with  fingle  voucher  is  fufScient  to  bar 
an  eflate-tail  where  the  tenant  in  tail  is  tenant  to  xht  precipe y  and 
feifed  of  the  lands  in  tail  at  the  time  of  the  precipe  brought  againfk 
him,  for  the  recompence  in  value  mull  follow  the  defcent  of  the 
land  which  the  tenant  lofes,  and  when  that  proves  to  be  the  cftate- 
13  tail. 
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tail,  then  the  iflue  is  fuppofed  to  have  an  equivalent  for  It,  and 
confequentiy  not  prejudiced  by  the  recovery  ;  but  becaufe  a  fingle 
voucher  can  bar  ofily  the  ejiate  which  the  tena7it  is  feifed  of  at  the  time 
e/'the  precipe  brought,  and  not  any  right  which  he  hath,  it  v/as 
found  neceiTary  to  admit  the  ufe  of  a  double  voucher  j  for  Ihould 
tenant  in  tail  difcontinue  the  tail,  and  take  back  an  eftate  or  difleife 
the  difcontinuee,  a  recovery  agalnft  him  with  a  voucher  over 
could  not  bar  the  eftate-tail ;  for  the  recompence  comes  in  lieu  of 
the  land  recovered,  which  was  the  defealible  eftate,  and  confe- 
quentiy the  iflue  has  nothing  in  value  for  the  eftate-tail,  without 
which  he  cannot  be  ban-ed. 

But  if  in  this  cafe  the  tenant  in  tail,  after  the  diiTeifin,  had  either  3  Co.  6.b. 
by  fme,  or  leafe  and  releafe,  made  a  tenant  to  the  pracipe,  and  P'""'*  8.^ 
come  in  himfelf  as  vouchee,  and  then  vouched  over  the  common  cafe!^  Cro 
vouchee  ;  this  double  voucher  had  been  fuiiicient  to  bar  the  tenant  Eliz.  562. 
in  tail  and   his   heirs  of  every  eftate   which  he  was  at  any  time  f^P^-  'oo* 
feifed  of;  for  when  the  tenant  in  tail  comes  in  as  vouchee,  it  is  iilll\l-^' 
prefumed  he  will,  and  he  has  an  opportunity  to  fet  up  every  title 
he  had,  to  defeat  the  demandant ;  and  (ince  what  he  offered  was 
not  fuflicient  to  bar  the  demandant,  the  court  takes  it  for  granted, 
he  had  no  other  title  than  what  he  fet  up,  and  therefore  will  give 
him  but  one  recompence  for  all. 

Thus  if  ^.  be  tenant  for  life,  the  remainder  to  B.  in  tail,  and  a  5  Co.  58.  i. 
ftranger  diffeife  A.  and  enfeoff^. ;  if  z  pracipe  be  brought  againft  ^  ^°"- 
B.  iind  a  recovery  fuftered  as  ufual ;  this  fhall  not  afledl  the  eftate-       ^'  ^^ 
tail,  becaufe  B.  had  only  a  right  to  that,  and  was  not  feifed  of  it ; 
and  the  recompence  was  not  given  in  lieu  of  the  tail,  becaufe  the 
eftate-tail  was  not  in  queftion  on  the  recovery,  Tor  B,  could  not 
lofe  the  eftate  he  had  not  :  but  if  in  this  cafe  B.  had.  made  another 
tenant  to  the  pracipe^  and  come  in  himfelf  as  vouchee,  this  would 
have  barred  the  entail. 

li  A.  be  tenant  for  life,  remainder  to  B.  in  tail,  and  B.  difl'eife  A.  2  Roll, 
and  fufFer  a  common  recovery,  himfelf  being  tenant  to  the  precipe ;  ^'"^'  395* 
this  recovery  with  a  fingle  voucher,  is  fufficient  to  bar  the  eftate- 
tail  in  B.  becaufe  he  was  actually  feifed  of  that  at  the  time  of  the 
precipe  brought  againft  him;  for  hisdifleifin  did  not  devell  his  own 
eftate,  but  only  gave  him  a  defeafible  eftate  for  life,  which  was 
immediately  merged  in  his  remainder  ;  becaufe  the  eftate  for  life 
and  his  inheritance  could  not  fubfift  together  at  the  fame  time  in 
him. 

Thus  we  fee  how  eftates-tail  are  barred  by  recoveries,  and  the  Co.  Lit. 
ufe  of  the  fnigle  and  double  voucher ;   and  in  this  refpedl  the  V^-  a- 
operation  of  a  recovery  is  correfpondent  to  that  of  a  fine  ;  for  they  Abr°iq6. 
are  but  different  ways  of  transferring  eftates-tail  for  the  fecurity  of  Moor,  156. 
purchafcrs ;  but  the  operation  of  zfne  differs  from  a  recovery  in  ^°-  "^• 
refpedl  to  Jlmngers  who  have  reverfiotis  or  remainders  expeBant  on  /jg^    -.\ 
eftates-tail :  for  zjine  does  not  bar  them,  unlefs  they  omit  to  make 
their  claim  within  ^t;^  years  after  their  reverfion  or  remainder  is 
to  execute ;  but  a  recovery  reaches  them  immediately,  and  at  the 
fame  time  bars  the  eftate-tail  and  all  reverfions  and  remainders  on 
account  of  this  fuppofed  atid  imaginary  recompence. 

And 


And  as  a  common  recovery  fuffered  by  tenant  in  tail  bars  all 
reverfions  and  remainders  expeclant,  fo  it  avoids  all  charges,  leafes 
and  incumbrances  made  by  thofe  in  reverfion  or  remainder,  and 
the  recovcrcr  lliali  enjoy  the  land  free  from  any  fuch  charge  for  ever; 
as  where  he  in  remainder  upon  an  eftate-tail  granted  a  rent-charge, 
and  the  tenant  in  tail  fuffered  a  recovery;  it  was  adjudged,  that 
the  grantee  could  not  dillrain  the  recovcror ;  for  fince  the  rent 
was  only  at  firft  good,  becaufe  of  the  poffibility  of  the  grantor's 
remainder  coming  in  poffeflfion,  when  that  poffibility  ceafcs  by  the 
recovery  of  tenant  in  tail,  fuch  giant  mull  then  become  void. 

Sir  T.  Raym.  236.     1  Freem.  362.  S.  C.j 

Mod.  no.  If  there  be  tenant  in  tail,  remainder  for  years,  remainder  in  fee, 
2,  Lev  30.     2nd  the  tenant  in  t^il  fuffer  a  recovery;  this  bars  the  remainder 

Bui  where  a    .  n  i  •      1       •      r 

mandevifed   ^OT  years  as  well  as  the  remainder  ni  tee. 

lands  to  y.  S.  his  I'on  for  life,  the  remainder  to  the  Jivft  fin  of  y.  S.  and  ihe  heirs  male  of  the  body  of 
fuch  firft  fon,  and  fo  to  the  other  fons,  rtmaiiider  to  j4.  and  £.  for  their  lives,  to  fecure  the  feveral 
remainders  before  limiteJ,  y.  S.  fuffered  a  recovery,  yet  the  contingent  remainders  were  nor  barred,  nor 
the  remainders  to  A.  and  B.,  bscaufe  tlie  limitation  to  ^^J-  and  li.  being  defigneJ  by  the  v/ill  to  prefcrve 
the  contingent  cttates  Umitco  to  the  firlt  and  other  fons  of  y.  S-,  the  Uiiancery  tranfpofed  the  ertates  to 
prcferve  the  intention  of  the  will  ;  an.l  thelefore  the  remainders  to  ya/.  and  B.  were  decreed  to  precede 
the  contingent  eftate,  and  by  that  means  prefer  ved  iliem  from  the  feeovery.  z  Chan.  Cafes,  10,  11. 
Green  and  Kayman. 
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Ix  a  gift  in  tail  be  made  refcrving  rent,  and  the  donee  fuffer  a 
recoverv,  this  is  no  bar  of  the  rent,  but  it  remains  a  collateral 
charge  on  the  land  diftrainable  of  common  right ;  for  nnce  the 
tenant  in  tail  took  the  land  fubjecl  to  that  charge  by  the  original 
donation,  the  recoveror  who  claims  under  him  can  only  have  the 
eftate,  as  he  who  fuffered  the  recovery  had  it ;  therefore  if  there 
be  a  limitation  of  a  ufe  upon  condition,  and  the  ce/lui  que  ufe  fuffer 
a  recovery  ;  this  does  not  deftroy  the  condition  ;  for  the  cllate  of 
him  wlio  fuffered  the  recovery  being  charged  with  it,  he  could  not 
make  his  purchafer  a  better  title  than  he  himfelf  had. 

For  the  fame  reafon,  if  tenant  in  tail  grant  a  rent-charge,  and 
then  fuffer  a  common  recovery,  yet  the  land  is  Itill  chargeable 
with  the  rent  in  the  hands  of  the  recoveror  ;  for  though  the  Itatute 
de  donis  render  fuch  charges  void  as  to  the  iffue,  where  the  eftate- 
tail  dcfcends  according  to  the  form  of  the  gift ;  yet  that  ftatute 
makes  no  fuch  provifion  for  any  perfon  who  claims  the  land  by 
another  title  than  the  gift  in  tail  ;  and  therefore  the  recoveror, 
who  is  not  comprifed  in  the  firfl:  donation,  mull  take  it  fubjedl  to 
the  charges  which  lay  on  it  when  he  purchafed  it. 

But  if  there  be  tenant  for  life,  the  remainder  to  J.  S.  in  tail, 
and  jf.  S.  make  a  leafe  for  years,  to  commence  after  the  death  of 
tenant  for  life,  and  the  tenant  for  life  fuffer  a  common  recovery 
and  vouch  J.  S.,  this  recovery  does  not  deftroy  the  leafe  for  years, 
but  the  leffee  may  falfify  fuch  recovery. 

[^.  devifed  a  rent  of  50  /.  per  annum,  to  be  iffjing  out  of  lands, 
to  his  fon  and  his  heirs;  and  if  his  fon  fliould  die  without  heirs- 
male  of  his  body,  then  he  dc\afed  it  over ;  the  fon  fuffered  a  re- 
covery of  this  rent,  and  died  without  iffue  male.  Lord  Chief 
Jullice  Bridgmattf  and  all  the  other  judges  v/ere  of  opinion,  that 

the 


the  recovery  was  good,  and  the  remainder  well  barred  ;  and  this 
judgment  was  affirmed  In  the  court  of  King's  Bench. 

A  dillinftion  has,  however,  been  adopted  between  a  grant  of  a  Chaplin  v. 

Tent-charge  in  tail,  with  a  remainder  over  of  the  fame  rent-charge  ^''p'*!^^,^ 

in  fee,  and  a  grant  of  a  rent-charge  in  tail,  without  any  fubfequent  ^^g.    For 

limitation  of  it  in  fee.     In  the  firft  cafe,  the  tenant  in  tail  ac-  theprin- 

quires  an  eftate  in  fee-fimple  in  the  rent-charge  by  means  of  the  ^'^l"}^^",;^ 

common  recovery  ;  but  in  the  fecond  he  only  acquires  a  bufe  fee,  diftlnaioa 

determinable  on  his  deceafe  and  failure  of  the  iffive.]  's  founded, 

fee  Mr. 
Eutler's  note,  Co.  Lit.  208.  a.  n.  »• 

If  baron  and  feme  be  tenants  In  fpecial  tail,  the  remainder  to  Hob.  259. 
^.  in  tail,  the  remainder  to  £.  in  fee,  and  the  hufband  levy  a  fine  ^  ^^'  ^7- 
to'  C.  'm  fee,  and  then  die  leaving  ilTue,  the  conufee  takes  by  the 
fine  a  qualified  fee,  and  {hall  enjoy  the  land  againft  the  iflue ;  but 
yet  upon  the  death  of  the  hufband,  the  wife  is  again  feifed  of  the 
eflate-tail,  becaufe  (he  being  no  party  to  the  fine  could  not  be 
barred  by  it,  and  the  remainders  are  again  revelled  :  and  if  the 
wife  fuffer  a  common  recovery,  either  with  fingle  or  double 
Voucher,  this  fliall  bar  the  remainders  in  ^.  and  B.y  becaufe  (he 
was  feifed  of  the  tail  at  the  time  of  the  recovery,  and,  confe- 
quently,  the  recompence  fhall  go  to  them  v.-hen  the  tail  is  fpent ; 
but  this  recovery  does  not  reach  the  interefi;  which  C.  took  by  the 
fine,  becaufe  the  hufband  had  power  to  bar  the  entail  by  the  fine,  and 
the,  recovery  of  the  wife  cannot  transfer  that  which  is  already 
given  by  the  fine  j  and  therefore  if  the  wife  dies  leaving  iffue,  the 
conufee  fliall  have  the  land  while  any  iflue  inheritable  to  the  en- 
tail is  in  being ;  and  when  the  ifTue  is  fpent,  the  recoveror  fhall 
have  the  land  as  they  in  the  remainder  ihould  have  had,  if  the 
recovery  had  not  been  fufTered. 

If  tenant  in  tail  be  attainted  of  tresfon,  and  after  fuffer  a  com-  2  Rolf. 
mon  recovery,  this  fliall  not  deftroy  the  remainder  j  for  a  man  at-  ^}'^-  ^9^: 
tainted  is  not  capable  of  taking  any  thing,  but  for  the  benefit  of  ^^^^  ^^^  ^^_ 
the  king ;   and  confequently,  the  recompence  in  value  muft  go  to  tainted,  and 
the  king,  and  he  in  remainder  can  have  no  benefi,':  by  it,  and  with-  ^^^  ^'"S 
out  that  the  remainder-man  cannot  be  barred  :  befides,  recoveries  undtoj.S., 
being  common  conveyances,  this  recovery  of  the  pevfon  attainted  who  bai-- 
feems  to  be  void,  as  any  other  conveyance  of  his  would  be,  and  f™^\^^^g 
therefore  the  remainder  cannot  be  barred,  and  a/-/^.  * 

dps  be  brought  aga-nft  B.  who  vouches  y.  5-,  and  he  vouch  over  the  common  vouchee;  this  is  no 
bar  of  the  remainder  ;  becaufe  J.  S.  was  never  feifed  of  the  eftats-tai!,  but  was  always  a  ftranger  to  the 
firft  gift  j  for  the  king's  grant  gave  him  a  qualified  fee,  wh'cb  was  the  eftate  he  came  in  to  defend,  when 
lie  was  vouched  ;  and  the  remainder  can  never  be  bsrr;d  when  the  tenant  in  tail  is  not  concerned  in  the 
recovery.     2  Roll.  Abr.  394. 

If  a  hufband,  feifed  of  land  In  right  of  his  v.'ife  for  life,  the  re-  2  Roll. 
mainder  to  ^.  in  tail,  the  remainder  to  B.  in  fee,  bargain  and  fell  ^^'^'  394- 
the  land  to  j.  S.  againft  whom  a  pracipe  is  brought,  who  vouches 
A.  in  remainder  in  tail,  and  he  vouches  over  the  common  vouchee  ; 
•this  is  good  to  bar  the  remainder,  though  not  the  wife,  for  hertf" 
was  a  legal  tenant  to  the  pradpej  and  he  in  remainder  was  called 
in  to  defend  his  eflate-tail,  and  has  recompence  in  value  for  tlie 

lofa 
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lofs  of  it,  which  is  to  go  in  fuccefllon  to  B.  when  the  cflate-tail 

fails. 
zRoii.Abr.  When  common  recoveries  were  allowed  to  be  common  con- 
393'  3>6'  veyances,  the  judges  would  no  more  allow  a  recovery  than  any 
'^  '  other  conveyance,  to  devcit  tlie  king  of  his  intereft  in  the  land. 
Moor,  195.  but  preferved  his  reverlion  or  remainder,  though  they  fufFered  the 
Bro.  tit.  recovery  to  bar  the  eftate-tail  on  which  it  depended  ;  for  it  were 
31.  Tic',  unreafonable  to  drip  the  king  of  any  part  of  his  revenue  upon  the 
Tailf^i.       confideration  of  an  imaginary  recompence;  but  yet  the  eflate-tail 

is  barred,  becaufe  othervvife,  where  the  reverfion  or  remainder  was 

in  the  crown,  the  eftate  in  the  fubjedt  muft  be  perpetuated,  which 

is  againft  the  policy  of  the  law. 
34. H.  8.  But  in  the  reign  oi  H.  8.  there  was  a  ftatute  made  to  invalidate 

r/^°■r„,        recoveries,  even  atrainft  the  ifTue  in  tail,  where  the  reverfion  or 

T(a)  They  .,  .       ^  ,.  .'-,  _ 

muft  be  of  remamder  was  m  the  crown  ;  the  mtention  01  the  acr  was,  to  per- 
the  gift  of"  petuate  thofe  eftates  in  families  which  the  king  himfelf  had  given, 
the  king,  b/  qj.   f^j.  p-jonev  or  other  confideration,  had  procured  to  be  tiiven  to 

way  of  re-  '     -  ,  .    ^     •'  ^       ,  .      -   '  .         ^       ,  '^,  , 

ward.  «iiiy  lubjett  as  a  premium  tor  his  lervices  to  the  crown  ;  that  the 

Perkins  v.  dcfcendauts  of  that  flock  might  never  forfake  the  intereft  of  the 

Seweli,  4  crown  that  had  fo  liberally  rewarded  their  anceftor's  loyalty ;  that 

iBi.Rep,*  where  a  generous  emulation  of  their  a61:ions  proved  too  weak  a 

6S4-3  tie  to  engage  them  openly  in  the  fame  intereft,  they  might  at  leaft 

(6)  As^if  the  ^g  prevailed  on  out  of  gratitude  and  prudence,  not  to  attempt  any 

cures  ^.  to  thing  to  the  prejudice  of  the  crown,  from  wliom  they  muft  ac- 

make  a  gift  knowledge  they  derived  their  prefent  fupport  and  fplendor  :  but 

b^  deed°in  '  '"^''^  ftatutc  docs  not  prcferve  all  eftates-tail  where  the  reverfion  or 

dented  and  remainder  is  in  the  crown  •,  but  thofe  only  which  were  given  (a)  by 

enrolled,  the  the  king  himfelf,  or  (b)  procured  to  be  given  for  money  or  other 

remainder  pj        .• 

to  the  king    confideration. 

In  fee  in  tail  ;  this  entail  in  B^  cannot  be  docked  by  a  common  recovery,  btcaufe  prote(fted  by  the  ex- 
prefs  words  of  the  rtatute.  Co.  Lit-  372.  b.  But  if  a  veveifioner  or  remainder-man  upon  an  eftate- tail 
grant  his  reverfion  or  remainder  to  the  king,  this  is  no  fecurity  to  the  iffue  in  tail,  becaufe  the  eftate- 
tail  was  neither  of  the  gift  nor  other  provifion  of  the  king,  and  co/ifequently  not  within  the  aft-  a  Co.  i  5. 
Wifeman's  cafe.  Mo.  195.  Yelv.  149.  S.  C.  Sc,  if  the  re^'etfian  on  an  eftate-tail  defcend  to  the 
king  from  any  collateral  anceftor  ;  this  does  not  bring  the  eftate-tail  within  the  protcdtion  of  the  adt, 
fot  t\it  tntail  muji  be  created  by  the  king,  and  not  by  a  fubjedt,  though  the  king  be  his  heir;  for  the 
adl  fpecifies  only  gifts  vrnAs  to  Jubjeris,  and  none  C3n  have  fubjefls  but  the  king;  nor  is  it  futficient 
within  the  aft,  that  the  king  creates  the  eftate-tail  himfelf,  but  the  reverfion  muji  ccr.tinue  in  the  a-'j-zvn  ; 
for  whenever  he  grants  that  over,  the  eftate-tail,  though  originally  of  the  gift  of  the  king,  is  out  of  the 
proteftion  of  the  aft,  and  fubjeft  to  a  common  recovery,  becaufe  the  ftatute  only  preferves  them  where 
the  reverfion  is  in  the  king.  Co.  Lit.  371.  Donee  in  tail  of  the  gift  of  the  king,  the  reverfion  being 
in  the  crown,  makes  a  gift  in  tail,  the  fecund  djnee  fuffers  a  common  recovery.  It  was  refolved  by 
eleven  judges,  13  Car.  I,  that  his  ifl'ue  was  not  within  the  privilege  of  34  H.  8.  c.  20.  for  his  eftate, 
as  far  as  it  co  dd,  difaffirmeJ  the  reverfion  of  the  king,  though  it  could  not  take  it  out  of  him,  and  his 
poffeflion  was  injurious  to  the  eftate  given  by  the  king,  and  therefore  no  colour  to  allow  it  the  protec- 
tion of  that  aft,     2  Jon.  250-1.     Eari  of  Ormond's  cafe. 

Raym.  2S3.  H.  8.  gave  lands  to  Mich.  Stnuhope  and  his  wife,  and  the  heirs 
35^-  of  their  bodies,  in  confideration  of  fervices  ;  AfiV/j.  died,  and  his 

Gardl'ner^v.    fo^  ^"'^  ^^i''  petitioned  the  queen  to  grant  the  reverfion  to  fome. 
Barobridge.    perfons  in  fee,  to  the  intent  that  he  might  make  a  leafe  for  ninety- 
nine  years  by  way  of  mortgage,  and  entered  into  a  recognizance 
to  the  queen,  conditioned  that  nothing  fiiould  be  done  whilft  the 
reverfion  was  out  of  the  crown,  prejudicial  to  the  queen,  and 

accordingly 
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accordingly  the  queen  conveyed  the  reverfion  to  the  Lofd  BuHeigh 
and  Sir  Walter  Mild'may  in  fee  ;  then  the  fon  made  a  leafe  for 
ninety-nine  years,  and  fufFered  a  recovery,  and  then  the  truftees 
recopveyed  to  the  queen  j  and  it  v/asrefolved,  ly'?,  That  the  grant 
of  the  queen  was  good  :  2</^',  That  during  the  time  the  reverfion 
was  out  of  the  crown,  the  fon  was  not  reftrained  from  aliening 
within  34  H.  8.  c.  20.  and  io  the  recovery  good  to  bind  tlie  ifTues  '<, 
but  a  fine  or  recovery  after  the  regrant  of  the  queen  would  not 
have  been  good  to  bind  the  iffiie,  as  it  feems,  becaufe  that  a£b 
doth  not  require  that  the  reverfion  (houid  always  continue  in  the 
king  ;  but  it  fufficeth  if  it  be  in  him  at  the  time  of  the  fine  levied, 
or  recovery  fufFered. 

Rich.  3.  by  letters  patent  gave  feveral  lands  to  the  Earl  of  Derby,  Raym.  ;6o. 
and  the  heirs  male  of  his  body,  in  confideration  of  great  fervices  ^^'^^  ^So» 
to  the  crown,  llfc.\   afterwards  by  a   private  z€t  made  ^  Jac.  i.  zVon.  240 
feveral  alterations  were  made  in  this  eilate,  as  that  Charles^  then  250.,  &;c. 
£arl  of  Derby,  (hould  hold  and  enjoy  them  for  his  life,  and  after  ^^''' °f 
his  death  they  fliould  go  to  James  his  fon  and  heir  apparent,  and  cafe  ^or 
the  heii-s  male  of  his  body,  and  fo  to  the  fecond,  third,  l^c.  and  Murray  t. 
feventh  fon  of  Earl  C/^^r/.^j-,  and  tlien  to  feveral  others  in  tail  male,  ^ywa. 
who  by  the  limitation  of  the  letters  patent  would  have  fucceeded 
to  the  eftate  upon  failure  of  iffue  male  of  Earl  Charles,  with  power 
for  Earl  Charles,  and  the  fons  fucceflively,  to  make  leafes  for  lives 
or  years,  and  jointures  for  wives ;  after  Earl  Charles's  death,  his 
fon  Earl  James  levied  a  fine  of  thefe  lands,  and  fold  them  to  a 
ftrangcr;  yet  upon  fpecial  verdift  in  ejectment  brought  after  his  iWII£27s, 
death  by  his  fon,  it  was  refolved  by  all  the  judges  of  England,  in 
the  Exchequer-chamber,  except  three,  that  the  fine  was  no  bar, 
for  that  the  reverfion  continued   in  the  crown,  and.  that  thefe 
cftates  given  by  4  Jac.  i.  were  no  new  eftates,  but  all  within  the 
compafs  of  the  firft  eftate-tail  created  by  the  letters  patent,  and 
only  a  diftribution  of  the  enjoyment  of  them,  and  all  to  the  fame 
perfons  who  would  have  been  entitled  under  the  letters  patent  ; 
and  the  power  to  make  a  leafe  was,  with  conformity  to  the  power 
of  tenant  in  tail ;   and  that  to  make  jointures  was  but  in  lieu  tf 
dower  •,  befides,  there  was  a  faving  to  the  king,  and  all  other  per- 
fons, all  fuch  rights,  ts'r.,  fo  as  the  prerogative  of  the  ktng,  by  hia 
reverfion,  to  reftraln  the  tenant  in  tail  from  barring  his  ifTaes,  was 
faved,  and  the  eighth  and  ninth,  and  all  other  fons  inheritable  by 
virtue  of  the  entail  let  in,  though  the  firft,  ^c,  and  feventh  only 
were  named,  and  the  alterations  were  only   in  accidents,  not  in 
the  fubftantial  parts  of  the  limitations,  and  fo  within  34  //".  8.  c.  20. 

[IF'illiam  Enr\  oi Derby  conveyed  lands  to  truftees,  to  the  intent  JoKnTjay. 
that  they  (hould  convey  the  fame  to  Queen  Elizabeth,  her  heirs  f.^'l''^ 
and  fucceflbrs,  that  the  Earl  might  accept  of  a  grant  from  the  pf^t'^'.oi. 
crown  of  the  fame  lands  to  him  and  the  heirs  male  of  his  body,  u  Mod. 
leaving  the  ultimate  reverfion  in  the  crown,  which  was  accord-  ^"i^- 
ingly  done.     It  was  determined,  that  this  eftate-tail  was  not  with-  The°or!y 
in  the  prote£lion  of  the  above  ftatutes,  it  being  afraudulent  con-  mode^f 
trlvance  to  create  a  perpetuity.]  acq.r.nnj  > 

*D  eflate.-tail  whereof  the  revstfion  Is  filrly  in  the  crowa,  is  by  ar.  aft  of  pariiaiuent,  enaf.ing  tha;  the 
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revprfion  fliall  be  (?evefted  out  of  the  crown,  and  vefted  either  In  the  tenant  in  tr.il,  or  In  fome  ot'^ii 
ptivate  perfon,  by  which  means  it  becomes  barrable  by  a  recevery,  Cruife  on  Recov.  §277.  ViJ' 
bujckland's  Adt,  30060.3.  §51-] 

When  men  obrerved  the  effe£l  of  recoveries,  and  that  they  were 
conftrued  by  the  judges,  not  only  to  transfer  eftates-tail,  but  even 
reverlions  and  remainders  dependant  on  them,  except  thofe  vefled 
in  the  crown  •,  they  began  to  grow  as  uneafy  under  this  liberty,  as 
they  formerly  were  under  the  rellrl^lion  of  the  ftatute  (k  donls ; 
for  they  thought  it  very  fevere,  that  they  could  not  carve  what 
eflate  they  pleafed  out  of  their  own  inheritance,  witliout  any 
other  fecurity  for  the  reverfion  they  referved  to  themfelves  than 
the  generofity  or  promife  of  the  donee.  Hence  we  find  m.en 
themfelves  endeavouring  to  create  perpetuities,  by  annexing  con- 
ditions of  their  own  invention,  and  rcftraining  their  donees  from 
alienating,  under  the  penalties  of  lofing  their  cflates  ;  but  the 
judges  had  fo  long  ftruggled  with  perpetuities,  and  found  them 
fo  much  againll  the  interefl:  of  the  long  robe,  and  of  the  whole 
nation  in  general,  as  a  great  difcouragement  to  induftry,  that  they 
conftantly  condemned  all  thofe  fettlements  which  came  before 
them,  and  not  only  refolved  that  a  common  recovery  is  infeparably 
incident  to  an  eftate-tail,  but  that  it  is  an  undeniable  argument 
againtl  any  fettlement,  if  it  be  found  to  tend  to  a  perpetuity,  and 
in  fuch  cafe  a  recovery  has  been  allowed  to  bar  it. 
Cro.  Jac.  But  in  cafe  of  an  executory  devife,  which  is  to  veft  upon  a  con- 

|,9'-  tingency  to  happen  within  a  life  in  being,  there  a  common  reco- 

£  Roll.  very  will  not  bar  fuch  future  interefl ;  as  if  lands  be  devifed  to  A. 
Abr.  394.  and  his  heirs,  and  if  he  die  without  ifTue,  living  B.  then  to  5.  and 
PelUnd  j^jg  ]-jgirs  ;  in  this  cafe,  if  A.  fuffer  a  common  recovery,  and  die 
Lev.  12.  without  ilTue  in  the  life  of  5.,  this  recovery  fhall  not  bar  the  future 
-vide  xit.  interefl  of  B.^  for  B.  by  the  devife  had  only  a  poflibility,  and  no  pre- 
•  kwas  f^id  ^^"^^  interefi:,  and  the  recompence  in  value  cannot  go  to  thofe  who 
in  this  cafe,  were  neither  parties  to  the  recovery,  nor  had  any  interelt  in  the 
if  the  peifon  }^nd  at  the  time  of  the  recovery  futFered  ;  nor  is  there  any  danger 
executory  ^^  of  a  perpetuity  in  this  cafe,  becaufe  here  the  future  interefl  of  B. 
devife  is  mull  veil  on  a  contingency  which  is  to  happen  within  the  compafs 
limited,        of  a  life  in  beinx.  * 

come  in  as  "" 

vouchee,  in  a  common  recovery,  tliat  his  pofTjbility  Is  thereby  given  up,  and  liis  heir  barred.     Vide 

Fearne's  Effay  on  Contingent  Kcmaindcis,  third  edition,  307. 

Cro.  Jac.  If  lands  be  given  to  J.  S.  and  his  heirs,  as  long  as  B.  has  ifTue 

553'  of  his  body,  J.  S.  by  recovery  fliall  not  bind  him  that  made  the 

gift,  but  that  upon  the  death  of  B.y  without  ifiue  of  his  body,  the 

lands  fliall  revert  to  the  donor,  for  that  the  donor  had  no  interefl 

in  the  land,  for  there  can  be  no  fee  upon  a  fee  ;  and  a  common 

recovery  againfl  tenant  in  fee-fimple  fliall  never  bind  any  collateral 

title  or  pofTibility,  becaufe  the  recompence  cannot  go  to  thofe  who 

had  no  interefl  in  the  land. 

Palm.  T35.        So,  if  the  mortgagee  in  fee  fufFcrs  a  recovery,  this  fhal!  not  bind 

Cro.  Jac.      .f]^g  mortgagor's  right  of  entry  upon  performance  cf  the  condition  ; 

^'•''  but  in  tl\efe  cafes,  if  the  donor  or  mortgagor  had  been  parties  to 

the  recovery,  then   their  right  had  been  bound,   not  only  on 

account 


Ittcount  of  the  recompence ;  but  becaufe  they  sre  eftopped  by  the 
Yecovery  to  claim  the  land  againft  the  recoveror,  or  his  heirs,  when 
they  were  called  in  before  the  judgment  to  defeat  his  title,  but 
Could  not  do  it. 

[A  devife  was  to  A,  and  the  heirs  of  heir  body,  upon  condition  Page  v. 
and  provided  fhe  intermarried  with,  and  had  iflue  male  by  one  ^V""^^^' 
furnamed  Zearl^  and  in  default  of  both  conditions  to  E.  in  the  fame 
manner,  l^c.  A.  married  one  whofe  fijrname  was  Cliffy  and  with 
him  levied  a  fine,  and  fufFered  a  recovery  of  the  lands,  in  which 
flie  and  her  hufband  (with  another  party  not  material  to  the 
prefent  point}  were  vouched.  It  was  adjudged  by  the  whole  court, 
inter  al^  that  if  the  eftate  had  been  to  A.  and  the  heirs  of  her  body 
by  a  Zecn-l  begotten,  provided  and  upon  conditio?iy  if  {he  marry  any 
but  a  Searly  that  then  it  fhall  remain  and  be  to  J.  5.,  and  his  heirs  : 
a  common  recovery  fufFered  before  marriage,  would  bar  the  eftate- 
lail  and  remainders  ;  and  her  fubfequent  marriage  with  another 
would  not  have  avoided  the  recovery. 

So,  lands  were  devifed  to  feveral  perfons  fucceflively  In  tail,  Gulliver     " 
and  a  claufe  was  inferted  by  the  teflator  to  the  effect  following ;  ^'  Shuck- 
viz.    "  Provided  always,  and  this  devife  is  exprefsly  upon  this  ^^^  gj^^* 
**  condition,  that  whenever  it  fhall  happen  that  the  faid  eflates  1919. 
**  fliall   defcend   or  come   to   any   of  the  perfons  hereinbefore 
•*  named,  that  he  or  they  do  and  (liall  then  change  their  fur  name, 
**  and  take  upon  them  and  their  heirs,  the  name  of  W.  only,  and 
•'  not  other  wife."  But  there  was  no  devife  over  upon  breach  of  the 
provifo.     A,  the  firft  tenant  in  tail,  two  years  after  his  coming  to 
the  pofTeflion  of  the  eflates,  fufFered  a  common  recovery,  in  which 
he  was  vouched ;  but  he  never  took  upon  him  the  furname  of  W. 
The  perfon  next  in  remainder  entered  for  breach  of  the  provifo  in 
AJs  not  having  changed  his  name.     The  whole  court  agreed,  that 
if  this  provifo  were  confidered  as  a  condition,  it  was  collateral  and 
fubfequent,  and  was  therefore  deflroyed  by  the  recovery. 

A.  devifed  to  his  daughter  an  exprefs  ejlate-tail^  but  afterwards  Driver  v. 
faid,  that  fuch  devife  fhould  be  void  as  to  inheritance  of  heirs  if  fne  E<^g^^ 
fhould  die  •without  ijjue^  and  that  in  fuch  cafe  the  eflate  fhould     "^P-Srg" 
defcend  to  his  heir  male.     The  daughter  fufFered  a  recovery  to  the 
wfe  of  herfelf  In  fee ;  fuch  recovery  is  good. 

A  perfon  devifed  lands  to  his  eldeft  fon  Thomas  for  life,  and  If  Plunkett  t. 
he  died  without  ifFue  living  at  the  time  of  his  death,  then  he  devifed  ^p^''^", 
the  lands  to  another  fon  and  his  heirs;  but  '\l  Thomas  \\z\  IfTue  sir  T.Ray, 
living  at  the  time  of  his  death,  then  the  fee  fhould  remain  to  28.   Giib. 
right  heirs  of  Thomas  for  ever.     Thomas  entered  upon  the  death  of  ^^^"'  ^22» 
his  father,  and  fufFered  a  common  recovery,  and  afterwards  died 
\vithout  ifFue.     It  was  refolved,  that  Thomas  was  tenant  for  life, 
with  a  contingent  remainder  In  fee  to  his  right  heirs,  and  that  the 
contingent  remainder  was  deflroyed  by  the  recovery. 

So,  where  lands   were  devifed  to  A.  for  hfe,   without  im-  Lcddington 
peachment  of  wafte ;  and  In  cafe  he  fhould  have  any  iflue  male,  ^^^'r^' 
then  to  fuch  iflue  male,  and  his  heirs  for  ever,  and  if  he  fhould  203.    '^"' 
die  without  iflue  male,  then  to  B.  and  hi$  heirs  Tor  ever.    A.  Saik.  224* 

Vol..  III.  K  entered  3  Lev.  431- 
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Fearne.zSz.  entered,  fufFc'red  a  common  recovery,  and  died  M'^itholit  iiTue;  awl 
BainTrdi'f-  ^^  ^^^  held,  that  the  remainders  over  being  contingent,  were 
ton,  I  p.       barred  by  the  recovery. 

Wms.  505.  2Ev.  P.C.  T.  S.  P.  Doe  v.  Holm,  jWili".  ^37.  ii.  P.  Goodrieht  v.  Dvnham, 
Dougl,  264.     Goodright  V.  Billington,  i</.  753.    S.  P. 

North  V.  ShFraNas  Ncrth  purchafed  certani  lands  in  Ejpx  from  Richard 

roon"''"'  AUwgtou,  who  was  cejl::i  que  tritft  in  tall  of  them,  with  remainders 
aChan. Ca.  Over;  and  had  fuftered  a  common  recovery:  but  there  was  no 
63.78.  s.c.  legal  tenant  to  \S\q.  pnccipc^  tlie  frceliold  being  in  the  truftees,  who 
1  P."vmV.*  ^^"^^  "°*  parties  to  the  recovery.  Yet  decreed  that  thfe  reriiainders 
9T.  expe6i;ant  on  the  eftate-tail  were  well  barrfed  by  this  recovery. 

Robinfon  v.  Rccoveries  of  this  kind  only  operate  on  the  truft  eftate  whereof 
Ca'^t^"^'  ^^^y  ^^^  fuffered,  and  the  equitable  reniaiiulers  expectant  thereon  ; 
Taib.  167.  but  do  not  affeft  any  legal  eftate,  fo  that  a  legal  remainder  can- 
lAtk.  473.  not  be  barred  by  an  equitable  recovery. 

Saivin  V.  Thus,  'Johji  Thornton  being  feifed  of  the  premifes  for  life,  with 

T^"?'°"'     remainder  to  his  firft  fon,  Thomas^  in  tail,  remainder  to  his  fecond 

Ch,  Ca.  71*.    fon,  James ,  in  tail,  forfeited  in  tlie  rebellion  in  1745.     The  eftate 

for  life  bein$j  put  up  for  fale  by  the  commliTioners,  was  bouglit  by 

Thomas  (the  tenant  in  tail),  but  in  the  name  of  a  truftee.    Thomas^ 

thus  having  the  equitable  eftate  for  the  life  of  his  father,  and  the 

legal  tilate  tail,  fuffered  a  recovery,  and  foon  after  died,  leaving 

iffue  a  daughter,  wife  to  the  plaintiff.     Javies,  the  fecond  fon, 

took  poffeffion,  fuffered  a  recovery,  (after  the  death  of  his  father 

rmd  rhe  truftee,  in  whom  his  eftate  vefted,)  and  died,  leaving  two 

daughters,  the  defendants,  v.ho  were  in  poffeiTion.     The  bill  was 

filed  by  Salvhi,  in  right  of  Ins  wife,  for  an  account  of  profits,  and 

to  have  the  eftate  delivered  up.     Upon  the  hearing  at  the  Rolls, 

his  honour  ordered  the  bill  to  be  retained  for  a  year,  with  liberty 

for  the  plaintiff  to  try  the  validity  of  the  recovery  at  law.     But  it 

was  the  opinion  of  the  court,  that  Thomases  eftate  for  life  being  an 

equitable  eftate,  and  his  eftate-tail  a  legal  cftiite,  he  was  not  enabled 

to  fuffer  either  a  perfect  legal  or  a  pcrft:6l  equitable  recovery,  and 

therefore,  the  recovery  fullered  operated  nothing. 

Cru'fe  on  In  recoveries  of  this  kind,  tliere  muft  be  an  equitable  tenant  to 

Recov.  273.  j}^g  pntripe,  that  is,  the  truft  eftate  muft  be  conveyed  to  a  third 

perfon,  againft  whom  the  writ  muft  be  brought,  in  the  fame 

manner  as  in  recoveries  of  legal  eftates. 

sCh.  Ca.  If  there  be  a  ce/Iui  que  trujl  for  life  before  the  cejlii't  que  trujl  in 

^^  tail,  fo  that  in  cafe  the  legal  eftate  had  been  conveyed  according 

to  the  trufts,  the  tenant  in  tail  could  n.ot  bar  the  eftate- tail  by  a 

common  recovery,  there,  the  cejlu'i  que  trujl  in  tail  cannot  bar  his 

eftate-tail  by  a  recovery. 

See  Cruife         Where  an  eftate-tail  is  conveyed  or  devifed  to  truftees  and  their 

on  Recov.     heirs,  upon  truft  to  pay  debts,  or  fuch  debts  as  are  fpeclfied,  and 

^  after  payment  of  fuch  debts  or  when  fuch  debts  fliall  be  paid,  then 

in  truft  for  A.  B.,  or  in  truft  to  convey  fuch  parts  of  the  eftate  as 

fhall  remain  unfold  to  A.  B.  ;  in  either  of  thofe  cafes  A.  B.  has  a 

truft  eftate  in  the  furplus,  vefted  in  him  immediately  upon  the 

13  execution 
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execution  of  the  deed,  or  the  death  of  the  teftator,  and  may  fuffer 
an  equitable  recovery  of  fuch  eftate.] 

•Lands  were  given  to  the  ufe  of  ^■^.  in  tail,  remainder  to  B.  pro-  a  Lev.  26. 
vided  that  if  there  be  a  failure  of  ifTue  male  of  the  body  of -^.,  g^^f^^'afi 
that  y.  fliall  have  a  rent-charge  out  of  the  land  ;  A.  makes  a  leafe  Baron  and 
of  the  land  for  100  years,  and  then  fuffers  a  recovery;  it  was  ad-  Hudfon, 
judged,  that  this  contingent  rent  was  barred,  and  that  J.  S.  fliould  ^^^^^qz^' 
not  charge  the  land  during  the  term,  for  this  grant  is  fubfequent 
to  the  eftate-tail,  and  cannot  take  efFe6l  till  the  determination  of 
that,  and  then,  confequently,  can  iflue  out  of  the  remainders  when 
they  commence  and  execute  ;  therefore,  if  the  recovery  bars  the 
remainders  dependant  on  the  eftate-tail,  it  muft  alfo  deftroy  all  ^ 

charges  which  are  to  ilTue  out  of  them  ;  for  when  by  the  recovery 
it  becomes  impoffible  that  the  remainders  fhould  ever  execute,  the 
rent-charge  muft  necefl'arily  be  loft,  which  is  to  iffue  out  of  thofe 
remainders  when  executed. 

If  tenant  in  tail  levies  an  erroneous  fine,  and  the  conufee  fuifers  Moor,  365; 
a  common  recovery,  in  which  the  tenant  in  tail  comes  in  as  ^^°"  ^^"* 
vouchee  ;  this  recovery  fhall  bar  the  tenant  in  tail  and  his  iflue  of  a  iJoph.  100. 
writ  of  error  to  reverfe  the  fine,  and  the  recoveror  may  plead  the  Barton's 
recovery  in  bar  of  the  writ  of  error  ;  for,  fince  the  tenant  in  tail  "^^* 
by  coming  in  as  vouchee  is  barred  of  all  right  or  title  which  he 
can  have  to  the  land,  the  writ  of  error,  which  is  but  a  means  to 
reftore  him  to  his  right,  muft  likewife  be  barred,  fmce  the  reco- 
very has  left  him  no  right  to  be  reftored  to. 

(D)    Of  erroneous  and  void  Recoveries,  who  may 
avoid  them,  and  by  what  Method. 

T  is  already  obferved,  that  a  recovery  fuffered  by  an  infant  In  Roll.  Abr; 
perfon  fhall  not  bind  him  :  but  though  he  may  avoid  it,  yet  it  J'^^' 
cannot  be  done  by  an  entry  in  pais,  but  by  writ  of  error,  and  this  Roll.  Abr* 
too  during  his  minority;  for  the  judgment  of  the  court  being  on  731* 
record  muft  be  fet  afide  by  an  aft  of  equal  notoriety.     And  an  in- 
fant may  avoid  a  recovery  by  writ  of  error,  as  well  where   he 
comes  in  as  vouchee,  as  where  he  is  tenant  to  the  pracipe ;  for 
though  ftrictly  fpeaking  the  recovery  is  not  againft  him  where 
he  is  not  tenant  to  the  precipe,  yet  for  the  greater  fecurity  of  the 
purchafer,  and  to  ftrengthen  the  recovery  by  the  ufe  of  the  double 
voucher,  the   perfon,  who  really  has  the  right  to   the   land  in 
demand,   comes  in  as  vouchee,  and  then  by  vouching  over  the 
common  vouchee,  has  one  recompence  for  all  his  titles  ;  and  con- 
fequently, if  he  be  the  perfon  that  really  lofes  the  land,  he  ought 
in  reafon  to  reverfe  the  recovery,  as  well  where  he  comes  in  as 
vouchee,  as  where  he  is  feifed  of  the  land,  and  is  tenant  to  the 
pracipe. 

If  tenant  in  tail  within  age  comes  in  as  vouchee  by  attorney  in  Roll.  Abr. 
a  common  recovery,  he  in  remainder  may  affign  this  for  error,  for  J^ii- 796- 
lie  IS  party  in  {a)  intereit  to  the  recovery;  and  where  a  mans  muft  have 
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intereft  Is  bound  by  another's  aft,  It  is  but  reafonable  he  {lioutd 
be  allowed  to  free  himfelf  from  the  mifchief  of  it  by  taking  ad- 
vantage of  any  error  in  it. 

of  error  was  brought  in  B.  R,  to  reverie  a  common  recovery,  and  there  was  3  fare  facias  irTucd  againft 
all  the  tertenants,  and  they  made  a  default ;  though  the  recovery  w.ic  reverftd,  yet  it  appearing  after- 
wards that  the  plaintiff  in  the  writ  ot  error  had  no  title,  there  being  a  remainder-man  before  him,  the 
tourt  reverfcd  their  fornicr  reverfal.  5  Mod.  1^6.  [Tlie  right  to  bring  a  writ  of  error  defccnds  to  the 
perfon  to  whom  the  land  would  have  defcendcd  in  cafe  the  recovery  had  not  been  fufforcd.  Henning- 
ham  V.  Windham,  i  Leon.  761.  But  it  is  not  required  of  the  plaintiff  in  error  to  fct  forth  a  complete 
title  in  the  writ.     Sheep/hanks  v.  Lucas,  i  Burr.  412.] 

[Although  nothl]]g  can  be  afTigncd  for  error  which  contradifts 
the  record,  and,  therefore,  no  incapacity  in  a  vouchee  can  be 
afligned  for  error,  where  he  appeared  in  perfon  ;  yet  if  a  vouchee 

•  appear  by  attorney,  an  averment  may  be  then  made,  either  that  fuch 
vouchee  died  before  the  day  on  which  judgment  was  given,  or 
that  he  laboured  under  feme  perfonal  difability  which  rendered 

•  him  incapable  of  fuffering  a  recovery,  for  this  is  matter  collateral 
to  the  record,  and  triable  by  a  jury.] 

1 32.     Hume  V.  Burton,  Cruife  on  Recov.  Append. 

If  ^.  be  tenant  in  tail,  the  remainder  to  B.  and  ^4.  fuffer  art 
erroneous  recovery,  and  the  common  vouchee  releafe  to  the  re- 
coveror-,  yet  i[  j4.  die  without  iflue,  B.  may,  notwithftanding  the 
releafe,  reverfe  it  by  writ  of  error,  for  the  common  vouchee  is  only 
called  in  for  form  ;  and  as  he  has  really  no  intereft  in  or  title  to 
the  land,  fo  really  neither  does  he  make  any  recompence  to  the 
perfon  that  lofes  the  land  •,  and  therefore  it  were  unreafonable  to 
carry  the  notion  of  tlie  imaginary  recompence  fo  far  as  to  fuppofe 
him  a  real  fufFerer,  and  thereby  giving  him  the  privilege  of  fetting 
afide  a  conveyance  by  which  he  is  no  way  afFe6led. 

In  a  writ  of  error  to  reverfe  a  recovery  fuffered  by  an  infant, 
who  appeared  by  guardian,  the  error  alTigned  was  in  the  entry  of 
his  admiflion  by  guardian,  z<iz.  covceJJ'.  cjl  per  curiam  hie  quod  A.  B^ 
fequatur  pro  J.  S.  armig,  qui  iufra  atdt.  exijlit  ut  guardianus  pradicf. 
J.  S.  whereas  it  was  objecled,  that  fince  the  infant  was  tenant  to 
the  writ,  it  ought  to  have  been  entered,  that  the  guardian  Was 
admitted  to  defend  for  the  infant ;  but  this  exception  was  difaU 
lowed,  becaufe  the  words  ad  fequend.  for  the  infant  fignify  the 
fame  with  ad  defaulcnd.  for  the  infant  ;  for  ad  Jequeud.  is  to  follow 
and  attend  the  bufinefs  and  fuit  of  the  infant  \  and  the  guard- 
ian being  afhgned  to  do  that,  muft  likewife  have  been  afiigned  to 
take  care  of,  or  take  upon  him  the  defence  of  the  infant's  fuit. 

[In  a  writ  of  error  in  the  King's  Bench  in  Ireland^  the  cafe  was, 
that  in  a  writ  of  error  to  reverfe  a  common  recovery,  the  defend- 
ant pleaded  that  he  was  an  Infant,  and  prayed  that  the  parol  might 
demur.  To  this  the  plaintiff  demurred  ;  and  judgment  was  given 
that  the  parol  fhould  demur;  which  judgment  Was  alhrmed.— 
AW,  to  the  writ  of  error  in  this  court,  the  defendant  again 
pleaded  his  infancy,  and  prayed  the  parol  might  demur,  which 
was  difallowed,  Non  datur  enim  eaceptio  ejufdan  rei  cujus  pctitur 
SJfolutio, 
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A  recovery  ought  not  to  be  reverfed,  unlefs  writs  oi fare  facicu  LordPem- 
are  iflued  agaiiill  the  terre-tenants  and  the  heir  ;  becaufe  the  errors  l>"*ke'3cafe, 
in  a  recovery  ought  to  be  examined,  until  all  the  parties  intcrefted  j^o^j  ^^fl 
in  iupporting  it,  are  before  the  court.]  Buttheiffa, 

jng  of  writs 
of  fcire  facias  to  the  terre-tenants  is  not  deemed  to  be  ex  necejfratejur'n,  but  only  difcretionary  in  the 
court.  Kingfton  v.  Herbert,  2  Show.  490.  3  Mod.  J19.  and  per  Lord  Mansfield,  by  the  efta- 
blifhed  mode  of  proceeding,  there  muft  be  a  fcire  facias  againfi  the  terre-tenants,  otherwil'e  it  is  an  ir- 
regularity, but  no  more.     Hall  y.  Woodcocli,  i  Burr.  359, 

In  a  common  recovery  the  writ  of  entry  bears  date  i  Maytil  [Barton's 
*]  EUz.  ret.dieliinx'in  quartd feptimund  quadragefun.  prox'im.  futur.y  the  ^^^^*  Poph, 
lirll  day  of  March  being  thatyear  the  firll  day  q{ Lent;  the  recovery  emss.T 
paft  in  the  ufual  form  that  Li^nt ;  and  in  a  writ  of  error  to  reverfe 
it,  the  error  affigned  was,  that  the  -won^s  prosiiji.futur.  fhould  be 
referred  to  quadragefim.y  and  then  the  writ  of  entry  was  not  returned 
till  Alondny  in  the  fourth  week  of  Lenty  8  Eliz.  which  was  the  time 
the  tenant  was  to  appear  j  and  confequently,  this  recovery  muit 
be  void,  becaufe  here  was  judgment  upon  a  voucher,  and  a 
recovery  in  value,  before  tlie  writ  was  returned,  before  which  the 
court  has  no  power  to  proceed  ;  but  it  was  anfv/ered  and  refolved, 
that  fince  prcxhn.futur.  were  not  written  at  large,  tliey  may  be 
indifferently  applied  either  to  die  h.i.nxy  by  fuppofing  them  to  ftand 
for  proximo  futuroy  or  to  quarto,  feptimandy  by  fuppofing  them  to 
^zndi  iox  proximd  futiird  ;  and  where  words  abbreviated  may  be 
indifferently  referred,  it  is  but  reafonable  to  give  them  fuch  a 
relation,  as  will  bed  fupport  the  recovery,  which  is  but  a  volun- 
tary conveyance,  ///  res  magis  valeat  qitam  pereat ;  but  if  the  words 
had  been  at  large  prox'im£  futur£y  then  they  muft  neceflarily  be 
referred  to  quadragejimay  and  then  the  objection  had. been  good, 
pnd  the  recovery  for  that  reafon  muft  have  been  void. 

In  error  to  reverfe  a  recovery,  the  errors  affigned  were,   i.  That  Poph.  33, 
the  writ  of  entry  was  brought  of  an  advowfon  of  a  reflory,  and  5  Co-  40^ 
alfo  of  a  rent  ilTuing  out  of  the  fame  retlory,  which  was  a  bis 
petituniy  and  therefore  the  writ  vitious  :  but  this  was  difallowed, 
becaufe  the  advowfon  and  rectory  are  diff'erent  things  ;  for  he  that 
has  the  advowfon  has  only  the  right  of  prelentaiion,  but  he  that  has 
the  rectory  has  the  profits  of  the  church,  out  of  which  the  rent 
ifiues ;   and  confequently,  there  can  be  no  his  petitum  in  this  cafe, 
becaufe  by  the -demand  of  the  advowfon  of  the  rectory,  and  of  the 
rent  iflliing  out  of  the  rectory,  the  demandant  recovers  more  than 
by  a  demand  of  the  redtory  only.     Another  error  affigned,  was  in 
the  demand  of  a  rent  or  penfion  of  four  marks  ifluing  out  of  the  5  Co.  41.  a. 
redtory,   which  is  too  uncertain  a  demand,  a  penfion  being  a  ^'oph.ij. 
different  thing  from  a  rent,  and  recoverable  in  the  fpiritual  court : 
but  this    too  was  difallowed,    becaufe  it  is  plain  there   is  but 
one  fum  of  four  marks  demanded,  and  the  penfion  or  rent  muft 
be  fynonymous  here,  becaufe  they  are  demanded  as  ifluing  out  of 
the  re6tory  ;  and  therefore,  the  penfion  cannot  be  in  nature  of  an 
annuity,  which  charges  the  perfon  only,  becaufe  it  is  exprefsly  to 
ifluc  out  of  the  rectory. 

R  3  [A  common 
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Jfincst  anti  Secotieneief* 


Anony- 
inous,  Lit. 
Rep.  299. 


I  H,  Bl. 


[A  common  recovery  was  fufFered,  but  no  writ  of  entry  was 
filed  ;  in  confequence  of  which,  a  writ  of  error  was  brought ;  it 
was  moved  that  it  might  be  examined,  whether  any  writ  of  entry 
had  been  filed  or  not :  but  the  court  denied  it,  though  if  it  ap- 
pear upon  record  that  a  writ  has  been  filed,  then  they  would 
confider,  whether  a  new  writ  fliould  be  filed  or  not ;  and  it  was 
faid>  that  if  a  recovery  was  exemplified  purfuant  to  the  ftatute 
23  Eliz.  though  fome  part  of  it  was  loft,  yet  it  would  be  aided. 

By  a  rule  of  the  court  of  C.  P.  made  Tr.  30  Geo.  3.  "It  is  or- 
*'  dered,  that  from  and  after  the  firft  day  of  Michaeltnas  term  then 
**  next  enfuing,  in  every  common  recovery  wherein  the  vouchee 
**  or  vouchees  fliall  perfonally  appear  at  the  bar  of  that  court  for 
*'  the  purpofe  of  fufFering  fuch  recovery,  the  writ  of  entry  fiiall 
•*  be  fued  out  and  produced,  at  the  time  of  the  recording  of  the 
**  vouchee's  or  vouchees'  appearance  at  bar,  at  the  foot  of  the 
*'  precipe  in  fuch  recovery."] 

In  a  writ  of  error  to  reverfe  a  common  recovery,  the  error  in- 
fifted  on  was,  that  the  warrant  of  attorney  of  the  vouchee  bore 
date  before  \\\t  fiimmoneas  ad  nvarrantizand.  iilued  ;  yet  the  judg- 
ment was  affirmed,  becaufe  the  vouchee  may  come  in,  if  he  will, 
before  ihc  fmmnoveas  ad  -warrantizand.  and  make  his  attorney  •,  and 
therefore,  to  fupport  the  common  recovery,  it  fli;.Il  be  prefumed  the 
vouchee  was  prelcnt  in  court  and  appointed  his  attorney  ;  and  fo  the 
dedivius  for  the  warrant  and  the  fumnwneas  ad  ivarrantizntid.  void. 

[The  court  of  Common  Pleas  will  not  enlarge  the  return  of  a 
writ  of  furamons,  fo  as  to  make  a  term  intervene  between  the 
tefte  and  return.] 

Gibbons  v.  Stevenfon,  id.  1223. 

a  Mod.  70.  In  a  quare  iinpedit  the  plaintiff  entitles  himfelf  to  an  advowfon 
by  a  recovery  fuffered  by  tenant  in  tail ;  in  pleading  which  recovery 
he  alleges  two  to  be  tenants  to  the  precipe,  but  doth  not  fliew  how 
they  came  to  be  fo,  or  what  conveyance  was  made  to  them,  by 
which  it  may  appear  that  they  were  tenants  to  the  pracipe  ;  and 
after  fearch  of  precedents  as  to  the  form  of  pleading  common 
recoveries,  the  court  inclined  'that  it  was  not  well  pleaded,  but 
delivered  no  judgment. 

[By  ftatute  10  cif  1 1  /F.  3,  r.  14.  the  writ  of  error  to  avoid  a 
recovery  muft  be  Brought  within  twenty  years  ;  which  twenty 
years  are  to  be  reckoned,  it  hath  been  adjudged,  not  from  the 
time  wlien  the  title  accrued  to  the  perfon  feeking  to  avoid  it,  but 
from  the  time  when  the  recovery  was  fuffered. 

Although  none  but  thofe  who  have  an  immediate  intereft  in  the 
lands  are  allowed  to  bring  a  writ  of  error  to  reverfe  a  recovery ; 
yet  it  is  permitted  to  ftrangers  whofe  interefts  are  affedled  by  a 
recovery  to  falfify  it.  And  a  recovery  may  be  falfified  by  feveral 
6*  ^Hence  "^'^Y^  •  1-^7  entry  and  plea.  2.  By  adlion.  3.  By  adlion  and  plea. 
too  it  may  4'  By  pita  Only.  By  entry  and  plea,  when  the  party's  entry  is  not 
be  invalid-  taken  away  by  the  recovery  and  he  brings  an  affife,  and  the  re- 
S  b  *  covery  is  pleaded  againft  him,  then  he  pleads  matter  to  avoid  the 
ejeament,  recovery. 
as  in  z  Vez.  40  j .,  and  3  Atk.  313.  Ju^r,  B.  '  ^  recovery 


S'<3.  213. 

Lev.  130. 
Raym.  70- 
S.C. 

Wynn  and 
Lloyd. 


Barnard  v. 

Woodcock, 
a  Bl.  Rep. 

J20I. 


Wakemaa 
and  Black- 
well. 


Lloyd  V. 
Vaughan, 
»Str.  1257 


Cruife  on 
Recov. 
^30c. 
I'ootb,  77. 
Pigot,  156. 
3Rce 
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A  recovery  may  alfo  be  falfified  by  a6lion  and  plea,  when  the  Booth.  77. 
entry  of  the  party  that  hath  right  is  taken  away  by  the  recovery,  6Cp.  8.  b. 
and  upon  a  real  acStion  brought,  the  recovery  is  pleaded  in  bar  of 
his  right.     This  may  be  falfiiied  by  plea. 

By  the  common  law,  if  the  tenant  of  the  freehold  had  fufl'ered  Co.  Lit, 
a  common  recovery,  it  operated  as  a  good  bar  to  all  terms  for  ^^'  "* 
years  derived  out  of  the  freehold ;  for  the  perfon  who  recovered 
the  lands,  was  fuppofed  to  come  in  by  a  title  paramount,  fo  that 
he  was  not  bound  by  the  leafes  of  the  perfon  againft  whom  he 
fpcovered  :  befides,  a  termor  for  years,  could  not  in  any  cafe  Plo\y.  S3. 
falfify  a  common  recovery. 

By  the  ftatute  of  G/o!jrtfir,  i  FJiu.  i.  c.  u.  a  remedy  was 
given  to  the  IclTee  for  years,  by  way  of  receipt  and  trial,  whether 
the  recovery  was  upon  good  title,  or  by  way  of  coUufion  5  and  in 
cafe  it  appeared  that  the  recovery  was  by  coljufion,  then  the  leflee 
for  years  wag  permitted  to  enjoy  his  term,  and  the  execution  was 
iW\d  uiitil  the  determination  of  the  term. 

The  operation  of  this  ftatate  not  having  been  found  fufficiently  Bro.  Ab, 
extenfive,  another  acl  was  made  21  Hc/i.  8.  c.  15.  whereby  it  was  tit.  L^/«, 
provided  that  a  tenant  for  years  might  falfify  a  feigned  recovery  j^fg,  j  g 
had  againft  the  perfon  in  revcrfion  ;  and  that  no  eilate  held  by  &  azo. 
ftatute  merchant,  ftaple,  or  elegit,  ftiould  be  avoided  by  means  of  Vaugh.127. 
any  feigned  recovery. 

A  recovery,  as  well  as  a  fine  may  be  Invalidated  by  the  court  Ferresv. 
of  Chancery  :  for  where  it  appears  to  have  been  unduly  obtained,  ^ T^Ca. 
that  court  will  either  compel  the  recoveror  to  convey  the  eitate  to  Abr.  695, 
the  perfon  who  is  entitled  in  equity  to  haye  it,  or  declare  the  stanhope  v, 

..     u         .      11-       i-       r     1  r  '     Thacker, 

fecoveror  to  be  a  trultee  iqx  inch  periofl*  Pr.ch.  a-jc. 

The  court  of  Common  Pleas  will  permit  an  amendment  of  re-  Chapman 
coveries,  as  well  as  of  fines,  where  an  evident  miftake  has  been  v.^^con, 
made  in  the  names  or  defcriptions  of  the  parties  (a),  or  in  the  Thu/ban 
defcription  of  the  eltates  (/J),  or  when  there  has  been  a  clerical  v.  Pantry, 
miftake  in  the  entry  of  the  judgment  (f),  or  in  the  return  of  the  '^^H'^ 
writ  of  feifin(W).  Couithaid, 

a  151.  Rep.  1130.  Lord  and  Bifcoe,  Barpes,  7.4.  (i)  Skinner  v.  Land,  Pigpf,  172.  Brooke  v.  Bid- 
duipi),  id,  ibid,  Henzell  v.  Lodge,  2  B}.  R.t;p.  747.  3  Wilf.  154.  Watfon  v.  Cox,  2.  Bl.  Rep.  1065 j 
(f)  Barnes,  510.  zz.     [d)  Wilton  v.  Fairfax,  Barnes,  23.     Watfon  v.Lockley,  z  Wilf.  2. 

But  an  amendment  will  not  be  permitted  on  affidavit  only  :  it  iH.  Bt, 
muft  appear  on  the  face  of  the  deed  to  lead  the  ufes,  that  there  is  7^- 
fulficient  ground  for  an  amendment. 

Nor  will  it  be  allowed  in  the  defcription  of  the  eftates  compre-  Afton  v. 
Ijenued  in  a  recovery,  where  the  recovery,  as  it  ftands,  has  lands  ^^,1'i''^,'"' 

'  e    ^  1  ^  1  2  Bl.  Rep.. 

01  the  vouchee  to  operate  upon.  874. 

And  in  general  no  amendment  will  be  allowed  In  a  common  i  Wiii.  35, 

recovery,  unlefs  there  is  an  evident  miftake  of  the  clerk,  or  fome-  ^'^'•'-  ^'* 

jhing  to  amend  by.j  ,  ;g"J* 

[See  ftat.  23  El.  c.  3.  §  lo.  and  zj  EI.  c.  9.  §  lo.l 


K  4 


jForciiile  Cntrp  an!)  2>etamer^ 


Dalton's  it   T  common  law,  If  a  man  had  a  right  of  entry  in  him,  he  wai 

Lam"iV/*  **  permitted  to  enter  with  force  and  arms,  and  to  detain  hia 
Crom.  70.  pofleflion  by  force,  where  his  entry  was  lawful.  This  created 
a-  b.  great  inconvenience  by  arming  the  tenants  of  the  lords,  and  in  a 

mtntwili  "  nianner  encouraging  thofe  in  mifchief,  who  were  always,  too  for- 
lie  at  com-  Ward  in  rebellions  and  contentions  in  their  neighbourhood :  alfo, 
moaiawfor  jt  gave  an  Opportunity  to  powerful  men,  under  the  pretence  o£ 
ent^ry*^'  \  feigned  titles,  forcibly  to  eje£t  their  weaker  neighbours.  The 
Bun.  I7V  legiHature,  therefore,  finding  it  neceflary  to  interpofe,  we  will  fct 
for  this  is  aa  jJq^h  an^  confider, 

offence  at 
common 

law,  and  not  (A)  Thc    fevcral   Statutes    made    relatlns    to    thi^ 

one  created  /.     1_ '     rt 

by  ftatute.  OUDjeCL. 

2»6.  And    (B)  What  fhall  be  a  forcibly  Entry  and  Detainet 

if  there  be       *■      '    •   1  .       ,1      r     c.    .     ^ 

two  counts        Within  theie  Statutes. 

meTt,'"one  *  (C)  Of  the  Naturc  of  the  Pofleffions  with  refpedl  ta 
Stel'and  which  One  may  be  guilty  of  a  forcible  Entry  or 
the  other.         Detainer. 

general,  at 

uwTnd  th"  (^)  ^^hat  Perfons  may  be  guilty  thereof. 

badTand'*  Ae  (^)  ^^^^  ought  to  bc  the  Form  of  a  Record  grounded 
latter  good,       uDon  thcfc  Statutcs. 

the  indidl-  ^ 

S  "^rTed  (^)  ^^  ^^^  awarding  of  Reftitution,  by  whom,  and 
R.v. Ba.         in  what  Manner:  And  herein  of  the  Nature  of 
£aj!225.]       the  PofTefiions,  and  to  whom  fuch  Reftitution  ia 
to  be  made. 

(G)  What  fhall  be  a  Bar  or  Stay  to  fuch  Award  of 
Reftitution  :  And  herein  of  fuperfeding  and  fettin^ 
it  alidg  after  it  is  executed. 


(A)  The 


(A)    The   feveral    Statutes    made    relating  to   this 

Subject. 

BY  the  2  Ed.  3.  cap.  3,  called  the  ftatute  of  Norfhamptotiy  it  Is  Plow.  S6.' 
provided,  "  that  no  perfons,  but  the  king's  minifters,  {hould  ^P""  ^,'^ 

,,      •  ,  11  •    1       *^      J  J  ■        r  1    r        ^-L    •  ftatute  there 

*^  ride  armed,  by  night  or  day,  under  pani  ot  lohng  their  arms,  was  a  writ 
**  and  tiicir  bodies  to  be  imprifoned."  formed  to 

take  and 
appraife  the  arms  of  fuch  as  rode  armed,  and  alfo  to  take  and  imprifon  their  bodies ;  for  which  v'Je 
F.  N.  B.  249.     But  this  was  no  fufficient  provifion  againft  the  entering  and  detaining  poffeffion  by 
force. 

By  the  $  R.  2.  cap.  8.  it  is  provided,  *«  That  none  from  thence-  This  ftatute 
**  forth  fhould  make  any  entry  into  any  lands  and  tenements,  but,  s*^^  "'* 
**  In  cafes  where  entry  is  given  by  the  law  ;  and  in  fuch  cafes  not  ^gL^  kav- 
*^  with  iUong  hand,  nor  with  multitude  of  people,  but  only  in  a  ing  the  party 
**  peaceable  and  eafy  manner  •,   and  if  any  man  from  henceforth  ^"J"''^'i  to 
**  Ihould  do  to  the   contrary,   and  thereof  be  duly  convict,  he  cour*fe  0^°^ 
^*  fhould  be  punilhed  by  imprifonment  of  his  body,  and  thereof  proceeding 
<«  ranfomed  at  the  king's  will."  ^^r^f ""' 

or  aflion,  and  made  no  proviflon  at  all  againft  forcible  detaineis^ 

By  the  15  i?.  2.  cap,  2.  it  is  ena£led,  "  That  the  faid  ftatute,  This  ftatute 
<*  and  all  others  made  againft  forcible  entries,  l^c  ftiall  be  duly  S'^^  "°  !^- 
<'  executed  ;  and  farther,  that  at  all  times  that  fuch  forcible  entries  [hofe  who* 
<'  ftiall  be  made,  and  complaint  thereof  cometh  to  the  juftices  of  aie  guilty  of 
^*  peace,  or  to  any  of  them,  that  the  fame  jultices  or  juftice  take  ^  ^oycibb 
*'  fufhcient  power  of  the   county,  and  go  to  the  place  where  ter  a'!)Tace- 
**  the  force  is  made  ;  and  if  they  find  any  that  hold  fuch  place  able  entry, 
"  forcibly,  after  fuch  entry  made,  they  ftiall  be  taken  and  put  into  "oi^  againft 
^*  the  next  gaol,  there  to  abide,  convift  by  the  record  of  the  fame  wereguiky 
**  juftices  or  juftice,  until  they  have  made  fine  and  ranfom  to  the  of  both  a 
*'  king ;  and  that  all  the  people  of  the  county,  as  w^l  the  fheriff  ^"•''^'''''^  ^^' 
♦'  as  others,  ftiall  be  attendant  upon  the  fame  juftices,  to  go  and  forcible dc- 
*'  affift  the  fame  juftices  to  arreft  fuch  offenders,  upon  pain  of  im-  talner,  if 
**  prifonment,  and  to  make  fine  {a)  to  the  king ;  and  in  the  fame  ^^^^  '^'^l\. 
^*  manner  it  ftiall  be  done  of  them  that  make  fuch  forcible  entries  fore  the 
♦*  in  benefices  or  office  of  holy  church,"  coming  of 

a  juftice  of 
peace ;  neither  does  it  give  the  juftice  any  power  to  reftore  the  party  to  his  pofleflion,  nor  infli<5l  any 
penalty  on  the  flicriff  for  difobeying  the  precepts  of  the  juftices  in  the  execution  of  the  ftatute. 
[(a)  The  juftices  muft  fet  the  fine,  and  they  muft  do  it  before  they  commit  the  offender,  though  they 
may  take  a  r?afonable  time  to  conftder  of  ic.  But  if  no  fine  is  let  by  the  juftices,  the  King's  Bench 
cannot  fet  it  ;  but,  upon  having  the  proceedings  removed  before  them  by  certiorari,  willquafh  the  con-, 
virion.  R.  V.  Elwell,  2  Str.  794..  2  Ld.  Raym.  1515.  R.  v.  Layton,  i  Salk.  353,  The  conviftion 
too  will  be  quaflied  if  there  be  no  adjudication  that  the  perfon  upon  whom  the  fine  is  Impofed  ftiall  bs 
committed  until  it  is  paid.  R.  v.  Lord,  Say.  Rep.  176.  And  the  fine  muft  be  alfefled  upon  every  offender 
Separately,  and  not  upon  the  offenders  jointly  :  and  the  juftice  ought  to  eftreat  the  fine,  and  to  fend  the 
eftreat  into  the  exchequer,  that  from  thence  the  fheriff  may  be  commanded  to  levy  it  for  his  majefty'a 
ufe.  Dalt.  c.  44.  But  upon  payment  of  the  fine  to  the  fbeiitF,  or  upon  lureties  found  (by  recogni- 
sance) for  the  payment  thexeof^  it  feemech,  that  the  juftice  ma^  deliver  the  ofieaders  out  of  prifon  agaia 
>t  his  pleafure.  lhid.'\ 

By  the  8  H.  6.  cap.  9.  it  is  ena£led,    «  That   from    hence- 
?♦  forth  where  any   doth  make  any  forcible  entry  in  lands  and 

1 1  «*  tenements. 


^jb  jTorcible  (ZBntrg  anti  Detainer. 

*'  tenements,  or  other  pofleffions,  or  them  hold  forcibly  after  corn'* 
**  plaint  thereof  made,  within  the  fame  county  where  fqch  entry 
**  is  made,  to  the  jultices  of  the  peace,  or  to  one  of  them  by  the 
*•  party  grieved,  that  the  juftices  or  juftice  fo  warned  within  a 
*'  convenient  time,  ihall  caufe,  or  one  of  them  fhall  caufe,  the 
**  faid  ftatute  to  be  duly  executed,  and  that  at  the  cofts  of  the 
**  party  fo  grieved." 

By  the  faid  ftatute  It  is  further  enacted,  "  That  thovigh  fuch 
"  perfons  making  fuch  entries  be  prefent,  or  clfe  departed  before 
"  the  coming  of  the  faid  juftices  or  juftice,  notwithftanding  the 
**  fame  juftices  or  juftice,  in  fome  good  town  next  to  the  tene> 
**  ments  fo  entered,  or  in  fome  other  convenient  place,  according 
**  to  their  difcretion,  ftiall  have,  and  either  of  them  fhall  have  aur- 
•*  thority  and  power  to  inquire  by  the  people  of  the  fame  county, 
**  as  well  of  them  thr,t  make  fuch  forcible  entries  in  lands  and  te- 
**  nements,  as  of  them  which  the  fame  held  with  force ;  and  if  it 
**  be  found  before  any  of  them,  that  any  doth  contrary  to  this  fta- 
"  tute,  then  the  faid  juftices  or  juftice  fliall  caufe  to  refeize  the 
*'  lands  and  tenements  fo  entered  and  holden  as  aforefaid,  and 
•*  (hall  put  the  party,  fo  put  out,  in  full  poffefTion  of  the  fame 
•*  lands  and  tenements  fo  entered  or  holden  as  before." 

And  it  Is  further  ena£ted  by  the  faid  ftatute,  "  That  v»«hen  the 
**  faid  juftices  or  juftice  make  fuch  inquiries  as  before,  they  fhail 
**  make,  or  one  of  them  fhall  make,  their  warrants  and  precepts 
*'  to  be  dire£led  to  the  ftieriff  of  the  fame  county,  commanding 
*'  him,  of  the  king's  behalf,  to  caufe  to  come  before  them,  an«l 
«<  every  of  them,  fufHcient  and  indifferent  perfons,  dwelling  next 
"  about  the  lands  fo  entered  as  before,  to  inquire  of  fuch  entries ; 
**  whereof  every  man  which  fhall  be  impanelled  to  inquire  ia 
**  this  behalf,  fhall  have  land  or  tenement  of  the  yearly  value  of 
**  forty  fhillings  by  the  year  at  the  leaft,  above  reprizes  ;  and  that 
*'  the  fherifi'  return  iflue  upon  every  of  them  j  at  the  day  of  the 
**  firft  precept  returnable  twenty  fliilllngs,  and  at  the  fecond  day 
**  forty  fliillings,  and  at  the  third  time  an  hundred  fliillings,  and  at 
*•  every  day  after  the  double  ;  and  if  any  ftieriff  or  bailiff  within  a 
*'  franchife,  having  return  of  the  king's  writ,  be  flack  and  make 
*•  not  execution  duly  of  the  faid  precepts  to  him  dire6led  to  make 
*'  fuch  inquiries,  that  he  fhall  forfeit  to  the  king  twenty  pound? 
"  for  every  default,  and  moreover  fliall  make  fine  and  ranfom  tp 
"  the  king  ;  and  that  as  well  the  juftices  or  juftice  aforefaid,  as 
**  the  juflices  of  alTifes,  fhall  have  power  to  hear  and  determine 
*'  fuch  defaults  of  the  faid  fheriffs  and  bailiffs  at  the  fult  of  the 
"  king,  or  of  the  party  grieved,  tffc." 

And  it  is  further  enafted  by  the  faid  ftatute,  "  That  mayors, 
*'  juftices  or  juftice  of  the  peace,  fheriffs  and  bailiffs  of  cities, 
*<  towns,  and  boroughs,  having  franchife,  have  in  the  faid  cities, 
"  towns,  and  boroughs,  like  power  to  remove  fuch  entries,  and 
"  In  other  articles  aforefaid,  rlfing  within  the  fame,  as  the 
<•  juftices  of  peace  and  IherifFs  in  counties  and  countries  aforefaid 
"  have." 

But 
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But  it  is  provided  by  the  faid  ftatute,  "  That  they  who  keep  Note :  this 
«  their  pofleflions  with  force,  in  any  lands  and  tenements,  whereof  Jf^J^f^  !^'^J*,_ 
<«  they  or  their  anceflcrs,  or  they  whofe  eftate  they  have  in  fuch  j^edy  by  afl 
'Hands  and  tenements,  have  continued  their  poflefTions  by /ir^'e  fit&ofmvd 
«  years  or  more,  be  not  endamaged  by  force  of  this  ftatute."  fS^o/"^ 

trefpafs,  to  recover  the  treble  damages,  to  which  if  the  defendant  pleads  the  matter  in  bar,  he  mufl-  alfo 
travetle  the  force  ;  but  if  the  matter  in  bar  be  found  for  the  defendant,  fo  that  he  hath  good  tide  at  law, 
the  defendant  is  excufed  from  the  force,  for  the  plaintifFcannot  recover  in  the  aftion  if  he  hath  no  right; 
but  it  the  plaintiff"  prevails,  then  the  force  muft  be  inquired  of,  and  treble  damages  aflefled  to  plain- 
tilf  j  buc  a  ptrfon  is  puniflied  criminally  for  entering  with  force  even  where  he  has  a  right,  though  not 
for  peaceably  detaining  a  poffeilion  by  force,  efpecially  if  he  has  holden  it  for  three  years  in  ^uiet. 
F.N.  8.^49.     Bro.  tit.  i^trce,  5.  II.  29.      ij  H.  j.  ly.  b. 

By  the  31  E/iz.  cap.  1 1,  the  provifo  in  the  above  ftatute  is 
farther  enforced  and  explained,  by  which  it  is  declared  and  en- 
abled, "  That  no  reftitution  upon  any  indi6tment  of  forcible 
"  entry,  or  holding  v/ith  force,  be  made  to  any  perfon,  if  the  per- 
"  fon  fo  indifted  hath  had  the  occupation,  or  been  in  quiet  pof- 
"  feflion  for  the  fpace  of  three  whole  years  together  next  before 
"  the  day  of  fuch  indi£lment  fo  found,  and  his  eftate  therein  not 
<*  ended,  which  the  party  indi£\ed  may  allege  ior  ftay  of  reftitu- 
*<  tion,  and  reftitution  to  ftay  till  that  be  tried,  if  the  other  will 
«  deny  or  traverfe  the  fame  •,  and  if  the  fame  allegation  be  tried 
*<  againft  the  fame  perfon  fo  inditled,  he  is  to  pay  fuch  cofts  and 
*«  damages  to  the  other  party,  as  ftiall  be  aflefled  by  the  judges 
*<  qr  juftices  before  whom  the  fame  ftiall  be  tried  ;  the  fame  cofts 
**  and  damages  to  be  recovered  and  levied,  as  is  ufual  for  cofts 
**  and  damages  con..Jned  in  judgments  upon  other  adlions." 

By  the  21  Jac.  i.  cap.  15.  it  is  enaded,  "  That  fuch  judges, 
*'  juftices  or  juftice  of  the  peace,  as  by  reafon  of  any  a6l  or  adls 
**  of  parliament  then  in  force,  were  authorifed  and  enabled  upon 
<*  inquiry,  to  give  reftitution  of  pofleflion  unto  tenants,  of  any 
"  eftate  of  freehold  of  their  lands  or  tenements  which  ftiall  be  en- 
"  tered  upon  with  force,  or  from  them  with-holden  by  force,  ftiall 
**  by  reafon  of  that  a<Sl  have  the  like  and  the  fame  authority  and 
*'  ability  from  thenceforth  (upon  indidlment  of  fuch  forcible  en- 
**  tries,  oir  forcible  with-holding  before  them  duly  found)  to  give 
**  like  reftitution  of  pofl^eflTion  unto  tenants  for  term  of  years,  te- 
**  nants  by  copy  of  court -roll,  guardians  by  knight-fervice,  tenants 
*'  by  elegit^  ftatute-merchant  and  ftaple,  of  lands  or  tenements  by 
*'  them  fo  holden,  which  ftiall  be  entered  upon  by  force,,  or  holden 
«*  from  them  by  force." 


^>z 
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(B)  What  fhall  be  a  forcible  Entry  and  Detainer 
within  thefe  Statutes. 


H.  p.  c.  A  Forcible  entry  mud  regularly  be  with  a  ftrong  hand,  with 
plk.  -00.  unufual  weapons,  or  with  menace  of  life  or  Umb. 

Haw'k^P-C.  c.  6+.  §25. 

Dak.  299.  If  a  man  enters  peaceably  into  an  houfe,  but  turns  the  party  out 
nin'  ?J"o"il  ^^.  P°^*^^^°"  ^y  force,  or  by  threats  frights  him  out  of  poffeflion^ 
his  goods',      this  is  a  forcible  entry. 

or  deftroy  hit  cattle,  if  he  will  not  quit  ills  poflTeflion,  will  not  make  a  forcible  entry,  Bro.  tit.  i)tf- 
refs,  iz.  16.     InA.  257. 

«  Roll. 
Rep.  2. 
a  Inft.  135. 
Crona.70.  a. 
(a)  Noy, 
336,137. 

cort.  who  fays,  that  there  can  be  no  entering  if  the  door  be  latched  ;  vide  i  Hawk.  P.  C.  c.  64.  §  16. 
eont.  who  f.4ys,  that  fuch  an  inconfiderable  circumftance  as  this,  which  commonly  pafTes  between  neigh- 
bour and  neighbour,  will  never  bring  a  man  within  the  meaning  of  thofe  ftatutes  ;  and  it  hath  been 
holden,  that  an  entry  into  a  houfe  through  3  window,  or  by  opening  a  door  with  a  key,  is  not  forcible* 
X.iunb.  143.     2  RoU.  Rep.  2. 


If  a  houfe  be  bolted.  It  is  forcible  to  break  it  open,  but  it  is  not 
fo  to  {a)  draw  a  latch  and  enter  into  the  houfe ;  -tiid  if  a  man, 
whofe  entry  is  lawful,  fliall  notice  the  other  out  of  the  houfe  and 
enter,  the  door  being  open  or  only  lacht,  his  entry  is  juilifiable. 


J  Hawk. 
P.C.  C.64. 

^t6. 


Bridg.  T75. 
aoH.  6. 
II.  a. 

Crom.  Juft. 
62. 
£>alt.  300. 


If  one  find  a  man  out  of  his  houfe,  and  forcibly  with-hold  hin^ 
from  returning  to  it,  and  fend  perfons  to  take  peaceable  poflefliou 
thereof  in  the  party's  abfence,  this,  by  fome  opinions,  fays 
Hawkins^  is  no  forcible  entry,  inafmuch  as  he  did  no  violence  to 
the  houfe,  but  only  to  the  perfon  of  the  other  ;  but  he  hiriifelf  is 
of  a  contrary  opinion,  for  though  the  force  be  not  adluallydone  upon 
the  land,  nor  in  the  very  zQt  of  entry,  yet  fince  it  is  ufed  with  an  im- 
mediate intent  to  make  fuch  entry,  and  the  maimer  of  doing  it 
only  prevents  the  oppofition,  it  cannot  be  faid  to  be  without  force, 
which,  whether  it  be  upon  or  off  the  land,  feems  equally  within 
the  ftatute. 

If  a  man  enters  to  diflraln  for  rent  In  arrear  with  force,  this  ig 
a  forcible  entry,  becaufe  though  he  doth  not  claim  the  land 
itfelf,  yet  he  claims  a  right  and  title  out  of  it,  which  by  thefe  fta- 
tutes  he  is  forbid  to  exert  by  force  :  but  if  a  man  hath  right  to 
lands,  and  rides  over  them  with  company  armed  to  church  or 
market,  without  exprefTmg  any  intent  to  claim  them,  this  is  no 
forcible  entry,  becaufe  his  adiions  (hall  be  interpreted  according 
to  his  intent :  but  if  a  man  that  has  a  rent  be  refilled  from  his 
diftrefs  by  force,  this  is  a  forcible  difleifin  of  the  rent,  for  which 
he  may  recover  treble  damages  in  an  aflife,  or  may  fine  and  im? 
prifon  the  party  j  but  he  cannot  have  a  writ  of  reftltution  ;  for 
though  the  ftatute  gives  a  remedy  by  fine  and  imprlfonment  for 
the  unjuft  force  that  is  offered  to  any  perfon's  right,  yet  it  doth 
not  give  the  juftices  power  to  refelfe  the  rent,  but  only  the  lands 
and  tenements  themfelves  j  and  therefore  no  writ  of  reflitution 
can  be  awarded. 

A  maa 
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A  man  may  be  guilty  of  a  forcible  entry  in  i  dwelling-houfe,  a  Roll, 
tlicugh  there  be  nobody  in  the  houfe  at  the  time  •,  and  fo  he  may  p^^P^^* 
by  an  entry  into  lands  where  any  perfon's  wife,  children,  or  fer-  crom.  juft. 
vants  are  upon  the  lands  to  preferve  the  pofleffion  -,  becaufe  what-  164. 
foever  a  man  does  by  his  agents  is  his  own  atl :  but  his  cattle  be-  ^f^^'^^h^ 
ing  upon  the  ground  do  not  preferve  his  poflelTion,  becaufe  they 
are  not  capable  of  being  fubftituted  as  agents  -,  and  therefore  their 
fefiding  upon  the  land  continues  no  pofleflion. 

If  feveral  come  in  company  where  their  entry  is  not  lawful,  Dalt.  503^ 
and  all  of  them,  faving  one,  enter  in  a  peaceable  manner,  and  that  9  Co.  67. 
one  -only  ufe  force,  it  is  a  forcible  entry  in  them  all,  becaufe  they  pitj".  ^i^' 
come  in  company  to  do  an  unlawful  atEl ;  and  therefore,  the  z6k  Coi-ow.  314, 
of  the  one  is  the  ad  of  them  all,  and  he  is  prefumed  to  be  only  ^J'^  ^°* 
the  inftrument  of  the  reft  :  but  otherwife  it  is,  where  one  had  a       '     '' 
right  of  entry,  for  there  they  only  come  to  do  a  lawful  ail,  and 
therefore,  it  is  the  force  of  him  only  that  ufed  it. 

If  divers  enter  by  force  to  the  ufe  of  A.,  and  A,  afterwards  2  H.  7.  i5. 
agrees  to  it,  this   makes  it  a  difieifin  m  A.y  but  not  a  forcible  jj/a°^ 
entry  within  the  ftatute,  becaufe  the  ftatute  doth  not  punifli  an  Cromp.Juft. 
agreement,  but  only  the  force  and  violence  of  an  actual  entry.       ^i.  a. 

If  he,  who  hath  an  eftate  in  land  by  a  defeafible  title,  continues  Hawk.P.C. 
\rith  force  in  the  pofTenion  thereof,  after  a  claim  made  by  one  who  ^*  ^+'  h  34- 
had  a  right  of  entry  thereto,  he  fhall  be  adjudged  to  have  entered 
forcibly. 

The  fame  circumftances  of  violence  or  terror,  which  will  make  Cro.  Jac 
an  entry  forcible,  will  make  a  detainer  forcible  alfo  ;  from  hence  ^^9^ 
it  follows,  that  whoever  keeps  in  the  houfe  an  unufual  number  of  Lamb.  145- 
people,  or  unufual  weapons,  or  threatens  to  do  fome  bodily  hurt  Hawk.  P.c. 
to  the  former  poffeflbr,  if  he  dare  return,  fhall  be  adjuc'gsd  guilty  ^'  '^'  ^-°' 
of  a  forcible  detainer,  though  no  attempt  be  made  to  re-enter : 
and  it  hath  been  faid,  that  he  alfo  fhall  come  under  the  Hke  con- 
ftruclion,  who  places  men  at  a  diftance  from  the  houfe  in  order 
to  aflault  any  one  who  fhall  make  an  attempt  to  enter  into  it ; 
and  that  he  alfo  is  in  like  manner  guilty  v/ho  fhuts  his  doors 
againft  a  juftice  of  peace  coming  to  view  the  force,   and  ob- 
ilinately  refufes  to  let  him  come  in  :  but  it  is  faid,  that  a  man 
ought  not  to  be  adjudged  guilty  of  this  offence  for  barely  refufing 
to  go  out  of  a  houfe,  and  continuing  therein  in  defpite  of  another. 

If  a  man  holds  the  pofTefFion  by  force,  though  his  entry  was  Dak.  jor. 
peaceable,  the  juftices  may  remove  him,  if  he  had  no  right  to  en-  ^      99» 
ter;  but  where  the  entry  is  at  firft  peaceable  and  lawful,  there,  jac.  151. 
whether  the  juftices  may  remove  a  forcible  detainer,  where  it  hath  Sid.  97. 
not  been  peaceably  holden  for  three  years,  is  a  queftion  ;  for  that  ^''''p  ^^ 
the  juftices  are  not  judges  of  the  right,  but  of  the  pofTeflion  only ;  149.  ^wd 
and  if  a  man  be  gotten  peaceably  into  his  own,  it  feems  he  may  "^'^h  an<i 
defend  it  by  force  -,  and  where  the  jury  have  found  quoad  the  entry  ^  g"  't  *  J 
ignoramus,  and  quod  the  detainer  billa  vera,  fuch  indi£lment  hath 
been  quaftied,  and  the  reftitution  granted  upon  it  fet  alide,  and  a 
te-reftitution  awarded^ 

If 
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Dalt.  315.  If  two  are  in  poHenion  of  a  houfe,  and  the  one  enters  by  one 
title,  and  the  other  by  another,  he  that  hath  right  ftiall  be  fup- 
pofed  to  be  in  the  pofleihon  •,  but  the  jullices  have  nothing  to  do 
to  intermeddle,  becaufe  there  is  no  appearance  of  any  force  in 
either  ;  and  therefore,  cither  party  that  thinks  himfelf  injured 
mull  apply  himfelf  to  an  action  at  law  to  be  redrefled. 


(C)  Of  the  Nature  of  the  PoflefTions,  with  refpefl  to 
which  one  may  be  guilty  of  a  forcible  Entry  and 
Detainer. 

Sid.  101.  O^E  may  be  guilty  of  this  offence  by  a  force  done  to  ecclefi- 
Lev.  99.  v>  aH^ic^i  poflefTions,  as  churches,  vicarage  houfes,  ^f.  as  much 
Cro.Jac.41.  as  ir  the  lame  were  done  to  any  temporal  mheruance. 
Cro.  Car.  Alfo,  an  indictment  of  forcible  detainer  lies  againft  one,  whether 
but  tlufitV-  ^^  ^^  tertenant  or  flranger,  who  fli.dl  forcibly  difturb  any  in  the 
tices  cannot  enjoyment  of  an  incorporeal  inheritance,  as  rent,  tithes,  (a)  corn- 
award  real-  mon,  or  an  office. 

tution  foi 

thefe  becaufe  no  man  can  be  put  out  of  poneflion  of  them  but  at  his  own  elef^'an.  (a)  ^trre,  Whether 
fuch  indldlment  will  lie  tor  a  common  or  office,  aad  -vide  Hawk.  P.  C.  c.  64..  §  31-,  wno  fays,  that 
he  can  find  no  good  authority  that  fuch  indidlinent  will  lie  ;  and  note,  thac  a  m.in  cannot  be  convicted, 
upon  view,  by  force  of  the  i!;R,2.  c.  2.  of  a  forcible  detainer  of  any  incorporeal  inheritance,  becaufe 
he  cannot  be  faid  to  have  made  a  precedent  forcible  entry. 

Afod.  73.  No  one   can  come  within  the  danger  of  thefe  ftatutes  by  a 

a  Keb.  709.  violence  offered  to  another,  in  refpect  of  a  way,  or  fuch  like  eafe- 
Note:  It  IS  ..        -K-   1    •  rt'  ,r  ^ 

faid  to  be      mcnt,  which  13  no  poiiellion. 

general  rule,  that  one  may  be  indiftcd  for  entering  into  any  inheritance,  for  w'jich  a  writ  of  entry  will 
lie.     Hawk.  P.  C.  c.  64.  §  31.      Cro.  Car.  aoi. 

(D)  What  Perfons  may  be  guihy  thereof. 

Cro.Jac.iS?.  *   ^Lui  who  breaks  open  the  doors  of  his  own  dwcUing-houfe,  or 

*^K.eb  A  '  ^^  ^  caftle,  which  is  his  own  inheritance,  but  forcibly  detained 

hut  Serjeant  from  him  by  one  who  claims  the  bare  cuftody  of  it,  cannot  be 

Hawkins  guilty  of  a  forcible  entry  or  detainer  within  the  ftatutes. 


makes  a 

euare,  whether  a  man's  entering  forcibly  into  the  land  in  the  poflcffion  of  his  own  leflce  at  will,  be 

within  thefe  ftatutes.     Hawl:.  P.  C.  c.  64.   ^ 


A  jointenant  or  tenant  in  common  may  oficnd  againft  the  pur- 
Paim.  419.    pQ^j^  Qf  thefe  itatutes,  either  by  forcibly  cjedting  or  forcibly  hold- 


Latch.  S24. 

Palm.  419. 

c.  64.^  3-.'  ^"g  °'-^^  ^^'^  companion  ;  for  though  the  entry  of  fucli  a  tenant  be 
Dalt.  315,  lawful  per  my  I5' per  tout,  fo  that  he  canjiot  in  any  cafe  be  punifhed 
3^^*  in  an  action  of  trefpafs  at  the  common  law  ;  yet  the  lawfulnefs  of 

Hardw.174.  bis  entry  no  way  cxcufes  the  violence,  or  lellens  the  injury  done 

to  his  companion,  and  confequently  an  indictment  of  forcible 

entry  into  a  moiety  of  a  manor,  ^c.  is  good. 
Co.  69.  A  man  cannot  be  indicted  for  entering  into  the  king's  pofleflion 

10  Cc.  112.  ijy  force,  for  that  he  cannot  be  diff^ifed. 

An 
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'  An  infant  at  the  age  of  eighteen,  and  fome  fay  fourteen,  or  a  Brldg.  173. 
feme  covert,  by  their  own  adls,  may  be  guilty  of  a  forcible  entry,  Cromp.juft. 
and  they  may  be  fined  for  the  fame ;  but  it  is  doubted,  whether  £,^1^.  ^oo. 
the  infant  may  be  imprifoned,  becaufe  his  infancy  is  an  excufe  by 
reaJbn  of  his  indifcretion  •,  and  he  {hall  not  be  fubjedl;  to  corporal 
punifhment  by  force  of  the  general  words  of  any  ftatute,  wherein 
he  is  not  exprefsly  named  ;  but  it  is  clearly  agreed,  that  the  com- 
mand of  an  infant  or  feme  covert  to  enter  is  void,  and  therefore 
the  perfon  entering  is  only  punifliable. 

(E)    What   ought  to   be   the   Form   of  a  Record 
grounded  upon  thefe  Statutes. 

^T^HESE  ftatutes  feem  to  require,   that  in  the  indi£l:ment  the  Style,  135. 
-*■     entry  mud  be  laid  manii  foriiy  or  cum  multitud'me  gentium^  and  *Bulft.25S. 
tiiat  without  thefe  the  ftatute  is  not  purfued  j  but  fome  have  Rep,A6. 
holden  that  equivalent  words  will  be  fufficient,  efpecially  if  the  2  Roll. 
indi(£lment  concludes  contra  forwatn  Jiatnti,  and  that  thefe  words  ^}'^'  ^°' 
in  the  ftatute  are  put  in  ex  abundatiti  caiiteld  :  but  it  is  not  fuf-  g,.  'cro. 
ficicnt  to  fay  only,  he  entered  vi  idf  armis,  fince  that  is  the  com-  Ellz.  461. 
mon  allegation  in  every  trefpafs.  „  ,,.        „  -.r    .    ,       Warner  v. 

°  '  *^  Collins.     Noy,  155.     Vent.  265.     2Keb.  133, 

It  is  fufficient  in  the  caption  of  fuch  an  indi£lment  to  fay,  that  Palm.  277. 

It  was  taken  before  A.  B.  and  C.  D.jujiiclariis  ad pacem  domini  regis  ^^'  J^*^* 
confcrvandatn  ajjlgnatis^  without  {hewing,  that  they  had  authority 
to  hear  and  determine  felonies   and   trefpalTes,  for   the  ftatute 
enables  all  juftices  of  the  peace,  as  fuch,  to  take  fuch  indi£l- 
ijients. 

An  indictment  of  forcible  entry  into  a  («)  tenement,  (which  (j)  Dai.  15. 

may  fignify  any  thing  whatfoever  [h)  wherein  a  man  may  have  an  p^°''' 

eftate  of  freehold,)  or  into  a  houfe  (f)  or  tenement,  or  into  two  ^  Rolt.  * 

clofes  of  meadow  or  (a?)  pafture,  or  into  a  rood  {/)  or  half  a  rood  Abr.  80. 

of  land,  or  into  {f)  certain  lands  belonging  to  fuch  a  houfe,  or  F^- ^* 

intio  fuch  a  houfe,  without  {liewing  in  what  [g)  town  it  lies,  or  /^s  Co.*  Lit.' 

into  a  (/j)  tenement  with  the  appurtenances  called  Trucpetniy  in  D.  6.  a. 

is  not  good,  for  the  place  mult  be  defcribed  with  convenient  cer-  W  ^  |^o"« 

tainty,  for  otherwife  the  defendant  will  neither  know  the  fpecial  pi.  ^^  5.* 

charge  to  v/hich  he  is  to  make  his  defence,  neither  will  the  juftices  Roll.  Rep. 

or  fherifFknow  how  to  reftore  the  injured  party  to  his  poffcfTion.  ?^''"rp°' 

Palm. 277.  {d)  2R0II.  Abr.8i.  pl.4.  {e)  Bulft.  201.  (/)  a  Leon.  1S6.  3  Leon.  101.  Bro. 
tit.  Fcr.Ent.  23.       {g)   2  Leon.  i!56.      \h)   2  Roll.  Abr.  bo.    pi.  7. 

But  it  hath  been  refolved,  that  an   indi£lment  for  a   forcible  Cro.  Jac. 
ejitry  in  domum  manfionaletn  five  niejfuagiurtty  ^c.  is  good,  for  thefe  p33- 
are  words  equipollent.  An  indift-* 

ment  for  an  entry  into  a  clofe,  called  Serjeant  Hern's  Clofe,  &c.  without  adding  the  number  of  acres,  Is 
good,  for  here  is  as  much  certainty  as  is  required  in  ejcdtmsnt.  Cro.  Eli?.  458.  2  Roll,  Abr.  80. 
pi.  8. 

Alfo,  fuch  IndlQment  may  be  void  as  to  fuch  part  thereof  only  2Leon.i8^. 
as  is  uncertain,  and  good  for  fo  much  as  is  certain  5  therefore  an  I^^'^'^q 

indictment  c.el-'^s;*. 
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indl£l:ment  for  a  forcible  entry  into  a  houfe  and  certain  acres  or 

land  thereto  belonging  may  be  quaflicd  as  to  the  land,  and  ftancl 

good  as  to  the  houle. 

aKeb.  495.       An  inditStment  01?  the  5  R.  1.  c.  8.  cr  15  R.  2.  c.  2.  needs  not 

3Buift.  71.    flievv  who  had  the  freehold  at  the  time  of  the  force,  becaufe  thefe 

„-    '   ^*      ftatutes  equally  puniih  all  force  of  this  kind,  without  any  way 

regarding  what  ellate  tlie  party  had  on  whom  it  was  made  :  yet  it 

feems  that  fucli  indidlnient  ought  to  (hew,  that  fuch  entry  was 

made  on  the  poflelTion  of  fome  perfon  who  had  fome  eflate  in  the 

tenements,  either  as  of  freehold  or  as  leflee  for  years,  i^c.  for 

otherwife  it  doth  not  appear  that  fuch  entry  was  made  injurioufly 

to  any  one. 

fcKeb.  495.       But  it  is  faid,  that  an  indiQment  on  SH.6.  c.  c).  mufl:  fhs.w, 

Saik.  260.    j}^-jj.  fj^e  place  was  the  freehold  of  the  party  grieved  at  the  time  of 

Hetiey,73.    the  forcc,  and  therefore  that  it  is  not  fuflicient  to  fay,  that  the 

Latch.  109.    defertdant  entered  into  fuch  a  houfe  cxijlcns  Ubenim  tetiementum 

y.  S.  without  faying  adttinc  ex'ijlens  itbenint  tevenuutuin  J.  S.,  for 

otlierwife  it  may  be  intended,  that  it  was  his  freehold  at  the  time 

of  the  indiftment  only. 

J[j)AswTiere       It  is  therefore  a  general  rule,  that  an  indictment  cannot  war* 

h  ^^v,"^i      rant  a  reftitution,  unlefs  it  find  that  the  party  was  feifed  at  the 

fcndantdifr   ti"^^  ;  but  yet  fuch  feifia  [a]  is  fufficiently  fliewn  by  a  neceflary 

ibifed  J.  S.    implication. 

which  could 

Hot  ()e  unlefs  y>  5.  had  been  feifed  ;  and  it  hath  been  holden,  that  the  ^voris  pojp/jionatus  pro  tcrminf 
vita,  though  not  ftridly  proper  in  fuch  indidtment,  are  fufficient  ;  neither  is  it  neceflary  to 
ihew  in  particular  what  eltate  the  party  had.  Palm.  416.  Sid.  102.  Yelv.  i8.  Cro.  Jac.633. 
Bulft.  177.     Vent.  306. 

«  RoH.  An  inditlmetit  on  the  8  H.  6.  c.  9.  for  entering  and  forcibly  ex- 

'^^'■•^°*  pelling  my  farmer,  and  dilTeifmg  me,  is  good,  without  (hewing 
Vudged'  but  what  eftate  he  had  ;  for  the  forcible  difleifm  to  me  being  the 
InthiscaL-  main  point  of  the  indictment,  it  is  fufficieiit  to  fet  it  forth  in 
'rl!''-'"\°^.  fubftance. 

ihewingthat 

the  farmer  was  oufted,  would  have  been  an  incurable  fault.     Yelv.  165. 

Vent  306.        Alfo  an  Indiftment  on  21  Jac.  i.  cap.  15.  mufl:  (liev?",  that  the 

Sid.  102.      party  injured  was  poffefTed  of  fuch  an  eflate  as  will  bring  hini 

2  Keb.^709.  within  that  fl:atute  ;  and  therefore  it  is  not  fufficient  for  it  to  (hew 

Saik.  z6o.     in  general,  that  he  was  poflefTed,  or  that  he  wis  poflefTed  of  a 

^.  I.    Ld.    certain  term,  without  adding,  for  years ;  for  in  the  firft  Cafe  it 

may  be  intended,  that  he  was  tenant  at  will,  and  in  the  fecond, 

that  he  was  poflefTed  for  term  of  lif&  \  in  neither  of  which  cafes  Is 

he  within  the  ftatute  :  but  it  faid  to  be  fufficient,  to  fet  forth  a 

pofTefhon  within  the  flatute  in  the  reciting  part  of  an  indi£lment, 

as  thus,  quod  cum  J.  S.  was  pofiefled  for  a  certain  term  of  yearSj 

^c. 

R«x  r.  [In  a  late  cafe  in  which  the  court  of  K.  B.  quaflied  an  indicSl- 

Wanhope,     jnenj-^  becaufe  it  did  not  appear,  what  eftate  the  perfon  expelled 

542.   ^^*      had  in  the  premifes  ;  they  faid,  that  it  was  abfolutely  neceflary 

that  this  fhould  appear,  otherwife  it  will  be  uncertain,  whether  any 

one  of  the  ftatut,es  relative  to  forcible  entries  does  extend  to  the 

eflate 
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eftate  from  which  the  expulfion  was.  The  5  R.  2.  c.  7.  the 
15  i?.  2.  c.  2.  and  the  8  i/.  6.  r.  9.  extend  only  to  freehold  eftates; 
and  the  21  Ja.  r,  c.  15.  extends  only  to  eftates  holden  by  tenants 
fojr  years,  tenants  by  copy  of  court  roll,  and  tenants  by  elegit, 
itatute  merchant,  and  ftatute  ftaple.] 

A  repugnancy  in  fetting  forth  the  offence  in  an  indictment  on  Poph.  205. 
thefe  ftatutes  is  an  incurable  fault  j  as  where  it  is  alleged,  that  the  ^^ym.  67* 
defendants  padjice  intraverunty  ^  J.  S.  adtunc  i^  ibidem  vi  ^  nnnis   .  ,g^'  'T^J 
dijj'eijcrunty  or  that  the  party  was  poffefled  of  a  term  for  years,  or  472. 
of  a  copyhold  eftate,  and  that  the  defendants  diffelfed  him,   or  -^"^y"*  5^* 
that  the  defendants  diffeifed  J.  5.  of  land,  then  and  yet  being  his 
freehold  j  for  it  implies  that  he  always  continued  in  poireffion  ;  and 
if  fo  it  is  impOiTible  he  could  be  diiTeifed  at  all  :  but  fome  fay,  that  2  Roll, 
this  may  be  reconciled,  by  intending  that  he  re-entered  after  the  ^^P*3'r. 
dhTeifm,  and  before  the  indi.'^tment ;  but  it  fcems  clear,  that  If  the  zBuhV.izi. 
wo;ds  adhuc  extra  tenet  be  aJded,  fuch  a  repugnancy  cannot  be  Sid.  loz. 
helped  by  any  in!:endment,  and  that  no  rcftitutioncan  be  awarded 
on  fuch  indicSlment,  whether  thefe  words  be  added,  or  not,  becaufe 
the  party  grieved  appears  by  the  indiclment  to  have  had  the  free- 
hold at  the  time  it  was  fo  found. 

A  conviclion  on  15  i?.  2.  c.  2.  of  a  forcible  detainer  on  view,  2  Roll, 
cannot  be  good,  unlefs  it  (hew,  that  the  defendant  was  alfo  guilty  ^'"■-  ^°* 
of  a  forcible  entry,  for  it  feems  plain  from  the  exprefs  words  of  paim^iQC 
that  ftatute,  that  the  juftices  have  no  jurifdi^lion  by  it  over  a  196, 197. 
forcible  detainer,  where  there  has  not  been  a  forcible  entry ;  but  ^^°'  J**^* 
it  feems  that  fuch  forcible  entry  is  fufficiently  fet  forth  in  the  com-  cro.^Elii.* 
plaint  recited  in  the  convitlion;  and  it  feems  a  reafonable  opinion,  915. 
that   an   indictment  on  2>H.6.  r.  9.  fetting  forth   an  entry   and  Sjiik.  353. 
forcible  detainer  is  good,  without  (hewing  whether  the  entry  was  ^  '  ^^*. 
forcible  or  peaceable,  for  the  words  of  the  ftatute  are,  where  any 
doth  make  forcible  entry  in  lands,  &c.  or  them  hold  forcibly ;  but  it 
muft  fet  forth  an  entry,  for  othery/ife  it  appears  not,  but  that  the 
party  hath  been  always  in  pofieflion,  in  which  cafe  he  may  law- 
fully detain  it  by  force. 

The  time  and  place  of  the  diffeilin  are  fufHciently  fet  forth  in  an  Cr0.Jfac.4T. 
indictment,  alleging,  that  the  defendant  tali  die  intravit,  k5fc.  ksf  ^^T^'Y'^ 
ipfmn  A.  B.  rnaniifojrti  dijpifivit,  without  adding  the  words  adtunc  '^'   '*"  ^  ^  * 
&  ibidem  ;  for  the  entry  and  difleifm  being  both  of  the  fame  nature, 
and  the  one  plainly  tending  to  the  other,  it  is  a  natural  intend- 
ment that  they  both  happened  together. 

It  has  been  refolved,  that  a  dilTeihn  is  fufficiently  fet  forth,  by  Nov,  125; 
alleging,  that  the  defendant  entered,  ^c.  into  fuch  a  tenement,  Cro.jac.32. 
and  dilleifed  the  party,  without  adding  either  the  words  ilHcite  or  jg^'.  ^oy, 
expulit  or  inde^  for  the  word  diffeifivit  implies  as  much*.  120.  ant. 

*If  thecon- 
▼iftion  is  in  the  praterperfedl  tenfe,  accejjimvs  £f  -vUimus,  infteaJ  of  the  prefent  teak,  it  Qkill  b« 
UMiOxed.     Stra.443. 


Vol.  Ill, 
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(F)  Of  the  awarding  of  Reftitution,  by  whom,  anc! 
in  what  Manner:  And  herein  of  the  Nature  of 
the  PoiTeflions,  and  to  whom  fuch  Reftitution  is 
to  be  made. 


<4.  p.  c 

140. 

Brdgm. 

'75 


^~HE  fame  juftice  or  jufticcs,  before  -wKom  an  indlflment  of 
*  forcible  entry  or  detainer  fhall  be  found,  may  award  reftitu- 
tion, but  no  other  juftices,  but  thofe  before  whom  the  inqueft  was 
Kei.  204..  found,  can  award  reftitution,  unlefs  the  indiflment  be  removed 
II  Co.  v;«  by  certiorari  into  the  King's  Bench,  and  they  by  the  plenitude  of 
lifo'n  -c!'  their  power  can  reftore,  becaufe  that  is  fuppofed  to  be  implied  by 
pi.  8.  the  ftatute  ;  for  that  whenever  an  inferior  jurifdiQion  is  ere£led, 

t)  Co.  J 18.  f}-^e  fuperior  jurifdiftion  muft  have  authority  to  put  it  in  execution. 
Iifit°i'r4-  ^^>  '^^  '^"  indictment  be  found  before  the  juftices  of  the  peace  at 
i.amb,  jufv.  their  quarter- feflions,  they  have  authority  to  award  a  writ  of  reftitu- 
j6o,  161.  tion,  becaufe  the  ftatute  having  given  power  to  the  juftices  or 
KeblVs.  juftice  to  refeife,  it  may  as  well  be  done  by  them  in  court  as  out 
Sid.  Ts6.  of  it ;  but  the  juftices  of  oyer  and  terminer  or  general  gaol-delivery. 
The  juftices  though  they  may  enquire  of  forcible  entries,  and  fine  the  parties, 
ma'y'execute  Y^^  tl;ey  cannot  award  a  writ  of  reftitution. 

the  fame  in  pcrfon,  or  may  make  their  precept  to  theiherifFto  do  iti     Dyer,  iSy.     Hawk.  P.  C.  152, 

Lamb.  Jufl.  The  (hcriff,  If  need  be,  may  raife  the  pojfe  comitattis  to  aflift  him 
H ''  ir  V  c  ^"  ^^^  execution  of  the  writ  of  reftitution  ;  therefore  if  he  return, 
c.  64.^  ft!  that  he  could  not  make  reftitution  by  reafon  of  refiftance,  he  fhall 

be  amerced. 

La.-nb  ]'^^.       Reftitution  ought  only  to  be  awarded  for  the  pofTeflion  of  tene- 

M3'^  Co.     meiits  viilble  and  corporeal ;  for  a  man,  who  has  right  to  fuch  as 

Hawk'i'.C.  ^re  invifible  and  incorporeal,  as  rents  or  commons,  cannot  be  put 

c.  64.  §45-  out  of  pofiefTion  of  them,  but  only  at  his  own  eledliou,  by  a  fiftion 

of  law,  to  enable  him  to  recover  damages  againft  the  perfon  that 

difturbs  him  in  the  enjoyment  of  them  -,  and  all  the  remedy  that 

can  be  defned  againft  a  force  in  refpc(^  to  fuch  pofTeftions,  is  to 

have  the  force  removed,  and  thofe  who  are  guilty  of  it  puniftied; 

which  may  be  done  by  15  R.  2.  c.  2. 

I.amb.  153,       Reftitution  ftiall  only  be  awarded  to  him  who  is  found  by  the 

154.   D<!i.    indittmcnt  to  have  been  put  out  of  a^wfl/ pofteflion,  and  confe- 

\'ax}'ico]°   qucntly  it  fliall  not  be  awarded  to  one  who  was  only  feifed  in 

Havk  P.C.  lavv'  -,  as  to  an  heir  on  v/hom  a  ftranger  abateth  upon  the  death  of 

*  wh^^  *h.  ^^^^  anceftor,  before  any  a£lual  entry  made  by  fuch  heir  ;  and  from 

conviftionis  the  fame  ground  it  followeth,  that  it  (hall  not  be  granted  to  an 

quafticd,        heir  upon  an  indiclment  finding  a  forcible  entry  made  upon  his 

reititution     an^eftor  *. 

muft  be 

awarded,  though  the  party's  title  19  expired  fince  the  convidlion.  Stra.  4'^4.»  If  the  indiftment  iJ 
rtmovcd  by  (Tir/iorflri,  B.  R.  may  award  a  reftitution,  difcif  tionally  ;  and  vvill  do  it,  unlefs  defendant 
plead  vciy  foon,  arid  take  notice  of  trial  within  term.     Ca.  temp.  Hardw.  174. 
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(G)  What  fliall  be  a  Bar  or  Stay  to  fuch  Award  of 
Reftitution  :  And  herein  of  fuperfeding  and  fetting 
it  afide  after  it  is  executed. 

tT  appears  by  the  provifo  in  the  Ilatute  of  S  //.  6.  c.  9.  and  alfo  Hawk.  P.C. 

-*■  by  the  ^^x  Eliz.  cap.  \i.   that    any   one    indifted    upon   thefe  '^'^'^'J^'^^' 

ftatutes  may  allege  quiet  poirefTion  for  three  whole  years  to  ftay  thoritiej 

the   award  of  reftitution;    in    the    conftruclion  wliereof,    faith  cited  are 

Serjeant  Haauhins,  it  hath  been  holden,  that  fuch  pofleirion  mufl  5^'*  *^'  79* 

,-'  .  -I  •  -i-  1  Li  Crom.  71. 

have  continued  without  interruption  during  three  whole  years  next  h.  p.  c. 
before  the  indiclment ;  and  therefore  that  he,  who,  having  been  1 39. 
in  pofTeffion  of  land  for  three  years  or  more,  Is  forcibly  oufted,  and  ^^"l  ^'^^* 
then  reftored  by  force  of  the  ftatute  of  8  H.  6.  c.  9.  cannot  juftify  ^j  H.'e.  i8. 
a  forcible  detainer  till  he  hath  been  In  poflelTion  again  for  three  Bro.  tit. 
years  after  fuch  reftitution;  and  alfo  for  the  fame  reafon  it  hath  ^^^"y"^^' 
been  faid,  that  he,  who  under  a  defeanble  title  hath  been  never  fo  inft.  a5(|« 
long  in  pofTeffion  of  land  to  which  another  hath  a  right  of  entry, 
cannot  juftify  fuch  a  detainer  at  any  time  within  three  years  after 
a  claim  made  by  him  who  hath  fuch  right,  and  the  fubfequent  con- 
tinuance in  pofleffion  amounted  to  a  new  entry. 

Alfo  it  is  faid,  that  the  three  years  poilefTion  muft  be  of  a  lawful  Da't-  c-  79» 
eftate,    and  therefore  that  a  difleifor  can  in  no  cafe  juftify  a  ^g    "   * 
forcible  entry  or  detainer  againft  the  dilTcifee  having  a  right  of  Crom.  yr. 
entry,  as  it  feems  that  he  may  againft  a  ftranger,  or  even  againft  For  '^y 
the  difleifee,  having  by  his  laches  loft  his  right  of  entry.  "chdiJeffor 

ir.ay  juftify  againft  a  ftranger,  or  even  agaicft  the  diflelflee,  if  his  right  of  entry  is  taken  away.     Hawk. 
P.  C.  c.  64.   §  54. 

Wherever  fuch  pofleffion  is  pleaded  in  bar  of  a  reftitution  either  Keb.  55?, 
in  the  King's  Bench,  or  before  juftices  of  the  peace,  no  reftitution  ^'^'^^^'q 
ought  to  be  awarded  till  the  truth  of  the  plea  be  tried,  and  fuch  c.  64.  §56^ 
plea  need  not  fliew  under  what  title,  or  of  what  eftate  fuch  pof-  SJd.  149. 
feffion  was,  becaufe  not   the   title,    but   the  pofleffion  only   is  ^^'^^^l 
material.  Vent.  265. 

If  one,  who  has  been  three  years  in  pofl'effion,  be  afterwards  Ha-.vk.  P.c. 
oufted,  and  the  fame  day  re-enter  with  force,  and  be  alfo  indl£led  *=•  ^*'  §  57» 
on  the  fame  day ;  yet  it  feems,  that  by  the  plain  meaning  and 
reafon  of  the  ftatute,  he  can  no  more  bar  the  reftitution  of  the 
party  forcibly  entered  upon,  than  if  he  had  been  indi^led  on 
another  day,  though  the  words  of  the  ftatute  are,  that  there Jhall 
be  no  rejiitution,  &c.  if  the  per/on  indited  have  been  in  quiet  pojfe/fion 
for  three  years  next  before  the  day  of  the  indiSl merit  founds  for  the  im- 
port hereof  feems  to  be  no  more  than  if  it  had  been  faid,yor  three 
years  next  before  the  indiclment. 

The  juftices  muft   not  award  reftitution  in   the  defendant's  All.  78, 79. 
abfence,  and  without  calling  him  to  anfwer  for  himfelf ;  for  it  is  ^^^^'1'^' 
implied  by  natural  juftlce,  in  the  conftru6llon  of  all  laws,  that  no  s'avit^s. 
one  ought  to  fuflVr  any  prejudice,  without  having  an  opportunity  pi-  i-fi* 
to  defend  himfelf.  " 

S  2  if 


26o  jTotcible  Cntrj)  ant)  detainer* 

Keb,  343.  If  the  defendant  tender  a  traverfe  of  the  force,  (which  muft  bc 

^^j?'  in  writing)  no  reftitution  ought  to  be  till  fuch  traverfe  be  tried, 

5-7,.  in  order  to  which  the  juftice,  before  whom  the  indidlmcnt  is  founds 

Sui.  ■:■;.  59.^  ought  to  award  a  venire  for  a  jury  ;  but  if  fuch  jury  find  fo  much 

^S'lk  -8-  of  the  indiftment  to  be  true  as  will  warrant  a  reftitution,  it  will 

pl.  3.  ,8S.  be  fufficicnt,  though  they  find  t'le  other  p3i"t  of  i*-  to  be  falfe. 

P:>  ^    ':•  The  fame  juflices,  who  liave  awarded  a  reftitution  on  an  indi£l:- 

j^  ■  ^,  ment  of  forcible  entry,  <sfc.,  or  any  two  or  one  of  them,  may 

1:0  aftervrards  fuperfcde  fuch  reftitution  upon  an  infufiiciency.in  the 

Crcra.  165.  indi£lment  appearing  unto  them;  but  no  otb.er  juftices  or  court 

gA"^*!ro"  whatfoever  have  fuch  power,  except  the  court  of  King's  Bench; 

Eliz.  9!5.  but  a  certiorari  from  thence  vidiolly  clofes  the  liands  of  the  juftices 

Yelv.  3z.  of  peace,  and   avoids  any  reftitution  which  is  executed   after  its 

v\^'2i!'  '^^''>  ^^^  ^°^^  "°'-  bring  the  juftices  into   a   contempt  without 

K.eb.  03.  notice. 

Sail.  68.  Alfo  the  court  ofKijig'o  Bench  has  fuch  a  difcretionary  power  over 

f!"  p'^''  thefe  matters,  from  an  etjuitable  conftru£lion  of  tl^e  ftatutes,  that 

i40;'cro.  if  ^  reftitution   fliall   appear   to   have   been   illtjgally   awarded   or 

r.iz.  •!i.  executed,  the  faid  court  may  fet  it  afide,  and  grant  a  re-rcftitution 

t.''?''  "'  to  th.e  defendant;  as  where  the  innidlment  on  which  the  juftices 

i  civ.  ■'  q,  ,  .  J 

Cio.  jrtc.      proceeded  is  quaftied  for  infufticiency,  or  where  it  appears  that 
J*8.  the  juftices  of  peace  were  irregular  in  their  proceedings,   as  by 

•  "■  refufing  to  try  a  traverfe  of  force,  ^c.  or  where  the  defendant 

traverfes  the  force  and  gets  a  verdi£t  in  the  King's  Bench  ;  but 
the  defendant  cannot  get  fuch  verdict  if  the  force  be  pardoned  by 
a  general  ftatute-pardon  before  the  trial,  becaufe  the  oftcnce  ap- 
pearing to  the  court  to  be  difcharged,  it  can  no  longer  be  pro- 
ceeded upon,  though  the  defendant  would  wave  the  benefit  of  the 
pardon. 
Raym.  §$.         Neither  can  a  defendant  in  any  cafe  whatfcevcr  ex  rigore  juris 
Keb.  3:3.     (Jena^nd  a  reftitution,  either  upon  the  quiifhiiig  of  the  indictment,. 
a  Keb.  ^05.  or  a  verdi6l  found  for  hiin  on  a  traverfe  thereof,  ^c.  for  the  power 
B.  P.  c.       of  granting  a  reftitution  is  vefted  in  the  King's  Bencii  only  by  an 
Etiz.  016°'     equitable  conftruclion  of  the  general  words  of  the  ftatutes,  and  is 
2  Saik.  5S7.  not  exprefsly  given  by  thofe  ftatutes,  and  is  never  made  ufe  of  by 
P'-  3-  that  court,  but  when,  upon  confideration  of  the  whole  circum- 

flL^A.'"^'     ft^^ces  of  the  cafe,  the  defendant  ftiall  appear  to  have  fome  right 
2  Keb.  s?!.  to  the  tenements,  the  pofl'efiion  whereof  he  loft  by  tJie  reftitution 

Savii.  63.      granted  to  the  profccutor. 
pl.  141.        °  '^ 

Cro.  Eliz,  The  court  of  B.  R.  hath  been  fo  favourable  to  one,  who  upon 

41.   Ha\vk.  j^jg  traverfe  of  an  indidlment  upon  thefe  ftatutes  being  found  for 

^65.'  ^         him,  hath  appeared  to  have  been  unjuftly  put  out  of  his  pofleflion, 

that  they   have   awarded  him  a  re-reilitution,  notwitiillanding  it 

hath  been  fhev/n  to  the  court,  that  fince  the  reftitution  granted 

upon  the  indictment,  a  ftranger  hath  recovered  the  pofiefiiDU  o£ 

the  fame  land  in  the  lord's  court. 


[       26l       ] 

iforeSalling, 


(A)  What  it  is  at  CoiTimon  Law,  and  how  punifhed. 

(B)  What  it  is  by  StatutCj  and  how  reftrained  and 
puiiilhed. 


(A)  What  it  is  at  Common  Law,  and  how  punifhed. 

ALL  unlawful  endeavours  to  enhance  the  price  of  any  com-  3  inft.  105, . 
modity,  pracSlices  fo  prejudicial  to  trade  and  commerce,  and  43  ■'^'''-  '^^-  , 
injurious  to  the  publick  ni  general,  come  under  the  notion  of  fore-  ^,^^^  "^^  *'> 
ftalling,  which  includes  engroihnii,  regrating,  and  all  other  offences 
of  the  like  nature.      It  is  puniihuble  by  fine  and  imprifonment, 
anfwerable  to  the  helnoulnefs  of  the  offence,  upon  an  indidfment 
at  common  law.  * 

Offences   of  this  kind   are   thofe  of  fpreading  falfe  rumours,  Crom.  So.  . 
buying  things  in  a  market  before  the  accuftomed  hour,  or  buying  Hawk.  P. C. 
and  felling  again  the  fame  thing  in  the  fame  market,  and  otuer    *     *  ^   " 
fuch  like  devices.  ' 

Alfo,  if  a  perfon  (c)  within  the  realm  buys  jjny  merchandize  in  3  1"^*  ^9^- 
grofs,  and  fells  the  fame  again  in  grofs,  it  is  an  offence  of  this  '  ^/*  *  ' 
nature,  for  hereby  the  price  is  enhanced,  becaufe,  paffmg  through  {a)  But  any 
feveraf  hands,  each  will  endeavour  to  make  his  profit  of  it.  merchant, 

whether  he 
be  a  fubje£t  or  a  foreigner,  bringing  vit^uals,  or  any  otlier  merchandife,  into  the  realm,  may  itU  the 
fanic  in  grofs.      3  Inlt.  196.     Haic's  P.  C.  132.  '     ' 

So,  the  bare  engroffmg  of  a  whole  commodity  with  an  intent  Cro,  Car.    • 
to  fell  it  at  an  unreafonable  price,   is  an  offence  indi£lable  at  the  ^z^''     -,  ^, 
common  law;  for  if  fuch  practices  were  allowed,  a  rich  man  c.  So.^3.* 
might  engrofs  into  his  hands  a  whole  commodity,  and  then  fell  it 
at  what  price  he  ihould  think  fit. 

Alfo,  even  the  buyhig  of  corn  in  the  (heaf  Is  an  offence  at  com-  3  ^nt-  i97' 
mon  law,  becaufe  it  tends  to  enhance,  which  fliews  how  jealous  '^^^^^P-^' 
the  law  is  of  all  practices  of  this  kind. 


2^2  iTorellalling. 

(B)  What  it  is  by  Statute,  and  how  reflrained  and 

puniflied. 

'T^HE  ftatutes  relating  hereunto,  are  23  E.  3.  cap.  6.     6  Rich.  2. 
"■•     rnp.  10.     II  Ricl\  2.  cap.  7.     j  H.  4.  cap.  17.     14  H.  6.  cap.  6, 

2^  H.8.  cap.2.    2^3  £.6.  <:«/>.  15.   2^4^.6.  cap.  21.     ^i5f6E.6, 

cap.  14.  5  Eliz.  cap.  5  and  12.    13  Eliz.  cap.  25.   2i  Jac.  I.  cap.  22. 

and  W.  (sf  M.fejf.  i .  cap.  12.  31  Geo.  2.  cap.  40. 
{a)  On  this  But  the  principal  ftatutcs  are:  ijiy  the  ^  ^  6  E.  cap.  14.  by 
cbufe  it  which  it  is  ena£ted,  «<  that  whofoever  fhall  buy,  or  caufe  to  be 
adjudged,  *'  bought,  any  merchandize,  victual,  or  any  other  thing  whatfo- 
that  an  in-  **  ever  (a)  coming  by  land  or  by  water  toward  any  market  or  fair 
diftment,      ((  jq  j^^  j|-qJj  j^  j-i^^  fame,  or  coming  toward  any  citv,  port,  haven, 

charging  the   ^,  ,  .       r     i  •  i  t^^   ,         r  i  j 

defendant  crecK  or  Toad  of  this  realm,  or  Ira/esy  from  any  parts  beyond 

with  meet-  *'  the  fea  to  be  fold,  or  make  any  bargain,  contra£l;  or  promife, 
mg  7.  5.      «<  fpp  ^YiQ  having  or  buyinjr  the  fame,  or  any  part  thereof  fo  com^ 

at  fuch  a  -  ■  i      i     r       *'  i         /•  ^i     i,  t        •        i  i  r  • 

place  near  mg  ^s  atoreiuid,  before  the  fame  Iliall  be  m  the  market,  tair, 

£.,  and_  «  city  or  port,  b'V.  ready  to  be  fold,  or  fliall  make  any  motion  by 
*f"im"cer5  "  word,  letter,  meffage,  or  otherwife,  to  any  perfon  or  perfons, 
tain  gcoJs,  "  for  the  enhancing  of  the  price  or  dearer  felling  of  any  thing 
which  he  <f  abovementioned,  or  elfe  difluade,  move  or  flir  any  one  coming 
trfeU^'in" the  "  *°  ^^^  market,  or  fair,  to  abftain  or  forbear  to  bring  or  convey 
market  of  "  any  of  the  things  above  rehearfed,  to  any  market,  fair,  city  or 
£.,  is  in-     tc  portj  i2'c.  to  be  fold,  fliall  be  deemed  a  foreilailer." 

lufficient, 

without  alleging  exprefsly,  that  the  goods  were  coming  to  the  market  to  be  fold.     Roll.  Rep.  421. 

(i)Thatthe  And  by  the  faid  flatute,  §  2.  it  is  enaded,  "  that  whofoever 

com"w°h  "  ^^^^  ^y  ^"y  means  rcgrate,  obtain,  or  get  in  his  hands  or  pof- 

an  intent  to  "  fefTion,  in  any  fair  or  market,  any  (b)  corn,  wine,  filh,  butter, 

makeftarch  "  clieefe,  candlcs,  tallow,  flieep,  lambs,  calves,  fvvine,  pigs,  geefe, 

the"'to"/il  *'  capons,  hens,  chickens,  pigeons,  conies,  or  other  dead  (c)  victual 

it,  is  not  "  whatfoever  that  finall  be  brought  to  any  fair  or  market  to  be 

within  the  «  fold,  and  do  fell  the  fame  again  in  any  fair  or  market  holden  in 

ca^ufel't  is'  "  ^^^^  ^^"^^  place,  or  within  four  miles  thereof,  fiiall  be  taken  for 

not  bought  "  a  regrator." 

to  be  fold  again  in  the  fame  n.iture  in  w'lich  it  was  bought,  but  to  be  firft  altered  by  a  trade  or  fclence, 

and  then  fold  a^ain.     Bridg.  5,  6.      Hawk  P.  C.  c.  80.  §  iS Nor  for  the  fame  reafon  does  the 

buying  of  corn  in  order  to  mak^  meal  of  it  feem  to  be  within  the  ftatutc.  Moor,  595.  pi.  810.  Cro. 
Car.  231.  cor.t.  Owan,  135.  Nor  the  buying  of  barley  with  an  intent  to  make  malt  of  it.  Cro.  Car. 
231.  3  Inlt.  196.  i-ovt.  Owen,  J35.  Bur  this  laft  is  excepted  by  an  exprefs  provifo,  ^  7.  in  the  fta- 
tute.—  —But  the  buying  of  corn,  and  turning  it  into  malt  in  another's  houfe,  being  fo  large  a  quan- 
tity that  it  could  not  be  malted  in  the  buyer's  own  houfe,  is  not  within  the  benefit  of  this  exception. 
Owen,  135.  (i-)  Ichath  been  holden,  that  buying  fait  is  a  vi6lual  within  this  ftatute,  as  being  necef- 
fary  for  the  food  and  health  of  msn,  and  feafon  ng  and  making  wholefome  otlier  vi(fluals.      3  Inll.  195. 

Hale's  P.  C.  152.     Cro.  Car.  231. PJuc  neither  apples,  cherries,  nor  other  fuch  like  fruits,  are 

within  the  intent  of  the  ft.uute.      3lna-.  195.     Hale's  P.  C.  1  ^2.    Cro.  Car.  231.    Owen,  135.     Cro. 

Jac.  214 Nor  hops.    Cro.  Car.  231. Normalt.    3l;ift.  196.    Hale's  F.  C.  152.  w«.   Owen, 

135.     Roll.  Kep.  12. 

_(^)  That  an  And  it  is  further  enacted  by  the  faid  ftatute,  §  3,  "  that  whofo- 
which""^"^'   "  ^ver  Ihall,  {d)  engrofs  or  get  into  his  hands,  by  buying,  contraa- 
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"  ing,  or  promlfe  of  taking,  other  than  by  (a)  dcmlie,  grant  or  charges  the 
**  leafe  of  land,  or  tithe  of  any  corn,  growing  in  the  fields,  or  any  defendant 
«  other  corn  or  grain,  butter,  cheefe,  fifti,  or  other  dead  viduals  boight^fo"* 
**  whatfoever,  within  the  realm  oi  England,  to  the  intent  to  fell  much  corn, 
**  the  fame  again,  (hall  be  reputed  unlawful  engrofler,"  *^<=  "^  infuf. 

°  o         .  ficient,  for 

the  words  are,  pall  engrofs  or  get  into  bis  bands  by  buying,  &c.,  and  therefore  muft  be  precifely  purfued. 
^  Leon.  39.  (a)  That  there  is  no  neceffity  in  an  information  or  indic\tnent  to  fay  that  the  defendant 
did  not  come  by  it  by  a  demife  of  land,  &c. ;  but  that  the  defendant,  if  he  have  any  fuch  matter  to  allege 
in  his  defence,  may  give  it  in  evidence.     Jon.  157, 

And  it  is  further  enaded  by  the  faid  ftatute,  §  4,  5,  aijd  6,  (b)  And 

**  that  \7h0ever  fhall  offend  in  any  of  the  things  before  recited,  therefore  no 

«  and  be  thereof  duly  conviaed,  fhall  for  the  firft  offence  fuffer  \ll''l^g^ff^. 

**  imprifonment  for  two  months,  and  forfeit  the  value  of  the  ing  com, 

**  goods  fo  by  him  bought  or  had  5  and  for  the  fecond  offence  *■=•  ^'^^- 

**  fhall  fuffer  imprifonment  for  one  half  year,  and  forfeit  the  {h)  ftatute°  i!** 

♦*  double  value  of  the  goods,  ^c\  and  for  the  third  offence  fliall  good,  which 

"  be  fet  on  the  pillory,  and  forfeit  all  his  goods,  and  be  commit-  <^°t*'-"ot 

«*  ted  to  prifon  during  the  king's  pleafure."  ^ew  the 

quantity  of  the  thing  engrofled  ;  and  on  this  foundation  ic  was  adjudged,  that  an  information  for  en- 
groHing  corn,  the  quantity  whereof  was  expreffed  by  the  word  cumulus,  was  infufficient.     2  Bulih  317. 

Cro.  Car.  381. But  it  is  faid,  that  an  inai(£tment  for  engrofling  magnarr,  quantitetem  fi-uir.cr.ti  it 

fufficient.  6  Mod.  31 — . — The  flat.  12  Geo  3.  c.  71.  repeals  3  &  4td.  6.  5  &  6  Ed.  6.  3  Vb.  &  M, 
j  £liz.     15  C.  2.  and  part  of  5  Ana.  9n(i  all  ».Qii  eaforcing  them. 


iTorfeiture^ 


FORFEITURE  is  a  word  often  made  ufe  of  In  the  law,  ^nd  In  Co.  Lit. 
civil  cafes  is  ufually  applied  to  alienations  and  difpontiona,  59*  '• 
made  by  thofe  who  have  but  a  particular  eftate  or  intereft  in  lands. 
or  tenements,  to  the  prejudice  of  thofe  in  remainder  or  reverfion  \ 
alfo,  the  omiffion  or  negle<St  of  a  duty  which  the  party  binds  him- 
felf  to  perform,  or  to  the  performance  of  which  he  is  enjoined  by 
the  law,  is  upon  the  breach  or  negle£l  thereof  called  a  forfeiture, 
that  is,  the  advantages  accruing  from  the  performance  of  the 
thing  are  by  his  omiffion  defeated  and  determined. 

In  this  fenfe  of  the  word  the  principal  matters  relating  to  for-  *  See  this 
feiture  are  confidered  under  the  titles  EJlatesfor  Life,  Copyhold,  Con-  ^^J«='^^-  ^'"' . 
ditions.  Obligations,  and  title  Offices;  and  therefore  in  this  place  we  TnConjidt*a 
fhall  conHder  it  only  as  it  relates  to  crimes  and  offences,  for  which  tions  on  the 
the  party  Is  punifhed  in  his  eilate  and  pofterity*.  Law  rf  For- 

H'gh  Treafon. — In  i>igb  treajon,  the  forfeiture  accrues  to  the  crown,  (of  whoiafoever  the  land  is  holden) 

{rofter  deli/ium  tenentis,  and  this  though  the  biood  of  the  heir  is  faved,  for  the  offence  is  purged  by  that  j 
ut  in  felony,  faving  the  blood  preferves  the  defcenC  to  the  heir,  besavfe  the  lord  is  entitled  by  efcheai 
frtfttr  dtftHum  fanguiniu    Fofter,  223. 

S  4         •  (A)  For 


lly 


264  jForfeiture. 

(A)  For  what  Crimes  an  Offender  fhall  forfeit  his 
Lands  at  Common  Law. 

(B)  For  what  Crimes  his  Goods  and  Chattels. 

(C)  For  what  Crimes  by  Statute. 

(D)  To  what  Time  the  Forfeiture  (hall  have  Relation. 

(E)  What  is  to  be  done  with  the  Offender's  Goods 
before  Convidion. 

(F)  Where  the  Wife  fhall  lofe  her  Dower. 

(G)  How  far  the  Blood  of  the  Offender  is  corrupted. 


(A)  For  what  Crimes  an  Offender  fhall  forfeit  his 
Lands  at  Common  Law. 

Co.  Lit. 8.  "DY  the  common  law,  all  lands  of  inheritance  whereof  the 
3lnft.  19.  U  offender  is  feifed  in  his  own  right,  and  alfo  all  rights  of  entry 
to  lands  in  the  hands  of  a  wrong-doer,  are  forfeited  to  the  king  on 
an  attainder  of  high  treafon,  although  the  lands  are  holden  of 
another  ;  for  there  is  an  exception  in  the  oath  of  fealty,  which 
faves  the  tenant's  allegiance  to  the  king  \  (o  that  if  he  forfeits  his 
allegiance,  even  the  lands  holden  of  anotlier  lord  arc  forfeited  to 
the  king,  for  the  lord  himfelf  cannot  give  out  lands  but  upon  that 
condition. 
3lnft.  19.  Alfo,  upon  an  attainder  of  petit  treafon  or  felony,  all  lands  of 

inheritance  whereof  the  offender  is  feifed  in  his  own  right,  as  alfo 
all  rights  of  entry  on  lands  in  the  hands  of  a  wrong-doer,  are  for- 
feited to  the  lord  of  whom  thty  are  immediately  holden  ;  for  thisj- 
by  the  feudal  l.iw  was  deemed  a  breach  of  the  tenant's  oath  of 
fealty  in  the  higheil  marmer,  his  body  with  which  he  had  engaged 
to  ferve  the  lord  being  forfeited  to  the  king,  and  thereby  his  blood 
corrupted,  fo  that  no  perfon  could  reprefent  him  •,  and  confe- 
quently,  dying  without  heir,  tlie  lord  is  in  by  efcheat. 
Stamf.  P.O.       But  the  lord  cannot  enter  into  the  lands  holden  of  him  upon 
^^H    k        ^^^  efcheat  for  petit  treafon  or  felony  without  a  fpeciai  grant,  till 
P.  c.  €.'49.  it  appear  by  due  procefs,  that  the  king  hath  had  his  prerogative  of 
§  3.  the  year,  day  and  walte. 

a  Inft.  36,  And  as  to  this,  fince  the  ftatute  oi pr<.trogativa  regis,  it  feems  to 
^  Co  124.  1^^^^  '-'^^"  generally  holden,  that  the  king  has  a  right,  not  only  to 
&  -vide  wafte  the  lands  of  inheritance,  which  a  perfon  attainted  of  felony 
2  Hawk.  held  immediately  of  any  other  lord,  but  alfo  to  hold  them  over  for 
p.^c.  c.  49.  ^  yg^j.  ^^^  jjjy ,  jjjjj  j^y  iomt  he  had  always  this  right,  but  accord- 

13  ins 
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ing  to  others  he  had  anciently  a  right  only  to  the  wafte,  and  the 
year  and  day  was  given  him  in  lieu  of  it. 

As  to  lands  whereof  a  perfon  attainted  of  high  treafon  (a)  dies  Co.  Lit.  2, 
feifed  of  an  eftate  in  fee,  they  are  aclually  veiled  in  the  king  |  ^''■^'  "J^* 
without  any  office,  becaufe  they  cannot  defcend,  the  blood  being  (,,)  15^,.  by 
corrupted,  and  the  freehold  fliall  not  be  in  abeyance.  the  c  .mmoa 

'  law  fuch 

lands  were  not  vefted  in  the  aftual  poffenijn  of  the  king  during  the  life  of  the  offender.      3  Co.  10. 
St*mf.  P.  C.  191.     Ero.  Coron.  208.  zjo.     Leon.  21.     Co.  Lie.  2. 

It  is  faid,  that  the  inheritance  of  things  not  lying  in  tenure,  as   3  Inft.  19. 
of  rent-charge,  rent-fcck,  commons,  ^f.  are  forfeited  to  tiie  kwig  -^-     ^ 
by  an  altaincli;r  of  high  treafon  ;  and  that  the  profits  of  them  are   p  Q^'^'^q, 
alfo  forfeited  to  him  by  an  attainder  of  felony  during  the  life  of  §4. 
the  offender,  and  that  the  inheritance  Ihall  be  extinguiQied  by  his 
death  ;  for  it  cannot  efcheat,  becaufe  it  lies  not  in  tenUre  j  neither 
can  it  defcend,  bccaufe  the  blood  is  corrupted. 

It  feems  agreed,  that  no  {t>)  right  of  adlion  to  lands  of  inherit-  (^)  3  Co. 
ance  could  ever  be  forfeited  ;   neither  could  [c)  a  right  of  entry  ^'  3- 
into  lands  whereof  there  was  a  tenant  by  title,  nor  an  (^)  ufe,  (<:) 3 "inft.'ig. 
except  where  land  had  been  (^)  fraudulently  conveyed   with  an   3<-'o-a.  3- 
intent  to  avoid  a  fori'eiture  ;  nor  could  a  (f)  condition  be  forfeited  f  \^^^^"ii'' 
before  33  -^-  8.  c.  20.   neither  could  land  in  [g)  tail  be  forfeited  Abr.  34. 
after  the  making  of  Wef.m.  1.  13  Ed.  i.e.  i.  any  longer  than  for  (/)  3  i"^* 
the  life  of  the  tenant  in  tail,  till  26  i^.  8.  c.  i-i.  !-'':    ,  ,, 

19.    .  Stampf.  P.  C.  iSy.     Plow.  554.     Dyer,  289    pi.  55.     Co.  Lit.  150.    37:.   351,   "  The  cafe 
ci"  Captain  John  Gordon,  Foft.  y^. 

The  profits  of  lands,  whereof  one  attainted  of  felony  is  feifed  of  3  inft.  19. 
an  ellate  of  inheritance  in  his  wife's  right,  or  of  an  eitate  for  life  ^'"'  4.'"5'^* 
only  in  his  own  right,  are  forfeited  to  the  king,  and  nothing  fliall  fejture  z-^. 
go  to  tlie  lord.  4  Aff.  pi.  4. 

All  cuftomary  eftates  of  inheritance  are  forfeited  by  an  attainder  Buif.  13. 
of  treafon  or  felony,  unlefs  tiiere  be  fome  particular  culiom  to  the  "  ^'■°^'"'- 
contrary,  as  in  Gavelkind^  becaufe  the  perlon  is  civiliter  morUius  Leon'.  1,* 
by  the  attainder,  and  therefore  is  difabled  to  have  or  hold  any  Codb.  267. 
eflate,  or  to  have  any  property  in  any  thing  •,   and  therefore  if  a  ^J""'  '^'* 
perfon  be  feifed  in  fee  of  a  copyhold,  and  be  attainted  of  treafon  Lev.  263. 
or  felony,  the  copyhold  is  in  the  lord  without  any  prefentment  of  2.Keb.45i. 
the  homage,  becaufe  it  is  againll  the  nature  of  a  court-baron  to  *  ,,*^"'^"  *■ 

r         •       •  -  •      n      1  •  5  Co.  117. 

inquire  of  criminal  matters  or  offences  againil  tne  king  ;  and  fuch  Co.  Cop. 
homage  is  at  the  will  of  the  lord,  and  often  influenced  by  him  :  ^i^- 
but  if  a  copyholder  be  convi6ted  of  felony,  and  prefented  by  the  ^J^^!^',  ^^ 
liomage,  by  fpecial  cujiom  the  eflate  may  be  forfeited  to  the  lord  ; 
but  this  is  only  by  tht  fpecial  cuJJom,  fince  the  copyholder  is  not 
difabled  by  the  conviclion  to  hold  the  eflate,  as  he  is,  if  h.e  was 
attainted;  and  therefore  fince  it  is  by  the  ci^Jlom  only  that  fuch  for- 
feiture accrues,  it  muft  be  in  the  manner  which  the  cufloni  has 
fettled  it,  which  is,  by  prefentment  of  the  homage.   But  if  a  copy- 
hold is  gt anted  for  life,  and  by  another  copy  the  reverfion  is 
granted  to  another,  babcnd,  after  the  death  of  the  firll  copyholder, 

or 
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or  furrender,  forfeiture  or  other  determination  of  the  firfl  eftate  ; 
the  firft  copyholder  commits  murder,  and  is  thereof  attainted,  the 
king  pardons  the  murder  and  the  attainder  and  all  forfeitures 
thereby  -,  in  this  cafe,  he  in  the  reverfion  is  entitled  to  the  eftate  j 
for  the  king  cannot  have  it  for  the  bafenefs  of  the  tenure,  fince  he 
cannot  be  tenant  at  will  to  any  perfon  j  and  the  lord  cannot  have 
it,  becaufc  he  cannot  be  tenant  to  himfelf -,  therefore  the  particular 
eftate  of  tenant  for  life  being  extinguiihcd,  the  reverfion  immedi- 
ately commences. 

(B)  Of  the  Forfeiture  of  Goods  and  Chattels. 

Staundf.  A  ^^  things  whatfocver,  which  come  under  the  notion  of  a 
Prcrog.  45,  x^  perfonal  eftate,  and  which  a  man  is  entitled  to  in  his  {a)  own 
izCo.  12.  "g^^  whether  they  be  in  adlion  or  pofleflion,  are  forfeitable  in 
(a)  But  not  the  following  inftances  to  the  (^)  king,  for  the  trouble  and  charge 
he°hath'^as''   he  has  been  at  in  holding  courts  and  bringing  the  offenders  to 

executor  or     JUltlCe. 

adminiftrator  to  another.  Cro.  Car.  566.— Alfo,  a  term  limited  to  executors,  and  not  veiled  in  the 
party  himfelf,  is  not  foi  t/itable,  2  Leon.  5,  6.  And.  19.  Moor,  100.  Dyer,  309,  310.  (i)  That 
the  lord  of  the  manor,  or  other  private  perfon,  may  have  bonafclonum  &  fu^iti-vorun,  but  they  muft  be 
claimed  by  way  of  grant,  and  not  by  prefcription,  becaufe  no  man  can  prefcribe  for  them}  for  every 
prefcription  muft  be  immemorial ;  and  the  goods  of  felons  and  fugitives  cannot  be  forfeited  without  mat- 
ter of  record,  which  prefuppofes  the  memory  of  that  continuance.     5  Co.  109.     4.6  E.  3.  16. 

Cro.  ja«.  Alfo,  perfonal  things,  fettled  by  way  of  truft  on  the  offender, 

3""  are  as  much  forfeited  as  if  he  had  the  legal  intereft,  or  were  in 

pofTeflion  of  them  ;  as,  if  a  bond  be  taken  in  another's  name,  or  a 
leafe  made  to  another  in  truft  for  a  perfon  who  is  afterwards  con- 
vl£led  of  treafon  or  felony ;  thefe  are  as  much  liable  to  be  for- 
feited, as  a  bond  made  to  him  in  his  own  name,  or  a  leafe  in 
pofleftion. 
2  Keb.  564.       Alfo,  the  truft  of  a  term  granted  by  a  man  for  the  ufe  of  him- 
763.  773.'     ^'^^^^  ^^^  ^^^^  '^^^  children,  G'c.  is  liable  in  like  manner  to  be  for- 
Lcv.  279.      feited,  if  fraudulently  made  with  an  intent  to  avoid  a  fubfequent 
Lane,  54.      forfeiture,  but  it  fhali  be  forfeited  fo  far  only,  as  it  is  referved  to 
16.^*38.  "  *  ^^^  benefit  of  the  party  himfelf,  if  made  botiafide^  whether  before 
Hj/d.  466.    or  after  marriage,  for  good  confideration  without  fraud,  which  is 
And.  294.     tQ  {jg  jgft  fQ  2  jm^y  Qj^  ^j^g  v/hole   circumftances  of  the  cafe, 
2  RdJ.  '^°   ^"^^  ^^^  never  be  prefumed  by  the  court  where  it  is  not  exprefsly 

Abr.  34.         found. 

Roll.  Abr,  343.     March,  45.  88.     Sid.  260.  403.     Keb.  909. 

2  Keb.  3.64.  But  the  power  of  revocation  of  the  truft  of  a  fettlement  referved 
Mod.^/I.'  *°  *^^  grantor  is  not  liable  to  be  forfeited,  if  it  depend  upon 
38.  fomething  perfonal  to  be  done  by  the  grantor  himfelf,  as,  making 

Vent.  128.    the  deed  of  revocation  under  his  hand  and  feal. 

A  man  forfeits  all  fuch  perfonal  eftate  in  the  following  in- 
ftances. 
5  Co.  109.        I,  Upon  a  convi6lion  of  treafon  or  (c)  felony,  as  is  clearly 
Ihli"^    agreed  by  all  the  books. 

perfon  convidted  of  maonaughcer,  and  making  purgation,  as  was  the  ancient  practice,  or  burot  in  the 

itand 
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hand  according  to  the  prefent,  forfeits  his  ^oods  and  chattels,  but  not  his  lands,  for  the  king  hath  loft  % 
fubjeft  ;  and  therefore  the  paity  is  puniihable,  though  in  a  more  gentle  manner  than  when  there  is  a  fe- 
dace  and  deliberate  revenge.  5  Co.  iia. — That  a  perfon  convifted  of  herefy  forfeited  neither  lands  nor 
goods,  becaufe  the  pro;eedings  againlt  him  were  only  ^re/j/af«  <jniw<f.  Dodl.  and  Stud.  1.  2.  c.  23, 
JHale'i  P.  C.  5. 

2.  Upon  the  coroner's  Inquefl  taken  on  (a)  view  of  a  dead  body,  Staundf. 
and  finding  him  guilty  either  as  principal  or  as  acceflary  {b)  before  ^tjI^.'s^p  ^ 
the  fatl,  and  that  he  fled  for  the  fame,  whereby  he  forfeits  his  j'.,j. 
goods  abfolutely,  and  the  ifiues  of  his  lands,  till  he  be  acquitted  Keiiw.  6S. 
or  pardoned.  ^  ^sg-^Hs. 

5  Co.  1 10.  (a)  And  that  in  fach  cafej  where  the  coroner  cannot  hive  the  view  of  the  body,  the  king 
Ihall  entitle  himfelf  to  the  goods  and  chattels  upon  a  prcfentment.  5  Co.  109.  {b)  SecuSj  if  lie  be 
found  accelTary  after,  for  the  indictment  is  fo  far  void.     Staundf.  P.  C.  184. 

3.  Upon  a  jury's  finding  that  the  defendant  fled  at  the  fame  Keliw.  6g. 
time  that  they  acquit  him  of  an  indi£lment  of  capital  felony,  or,  L^.";,  p'°* 
as  fome  fay,  of  larceny,  before  juflices  of  oyer,  &c.,  but  fuch  a  ^.y,. " 
finding  caufes  no  forfeiture  of  the  ifl"ue  of  tlae  land,  becaufe  by  Staundf. 
the  acquittal  the  land  is  difcharged  ;  neither  will  it  have  any  eff^et^  ^^4- 

as  to  the  goods,  if  the  indiclment  were  infufficient,  or  if  the  flight 

be  difproved  on  a  travejfe,  which,  as  all  agree,  may  be  taken  to 

be  any  fuch  finding,  except  that  by  a  coroner's  inqueft,  and  as  (c)  {c)  For  this 

fome  fay,  even  to  that,  as  well  in  refpedl  of  the  flight,  as  of  the  ^"^'  ^'^• 

particulars  of  the  goods. 

4.  The  goods  of  perfons  outlawed  are  forfeited  to  the  king ;  for  s^°-  y=>t 
the  retiring  from  the  inquiries  of  juftice  is  holden  fo  criminal  in  ^^J/J^^"** 
the  eye  of  the  law,  that  it  is  puniflied  with  the  lofs  of  goods  fo  r^)  Fitz.* 
long  as  the  outlawry  ftands  in  force.     So,  {d)  if  a  ptrfon  make  Coron.  181, 
default  till  the  award  of  an  exigenty  either  upon  an  appeal  or  in-  ^^  e'tu^c, 
didtment  of  a  capital  felony,  he  forfeits  his  goods,  unlefs  he  was  staundf. 
pardoned  before  the  exigent  was  awarded  ;  and  it  is  {e)  holden,  P-C.  1S3. 
that  the  law  is  the  fame  as  to  fuch  a  default  upon  an  indi<Slment  stay^jjf 
of  petit  larceny,  and  that  wherever  goods  are  fo  forfeited  they  Prerog.  47. 
are  not  faved  by  an  acquittal  at  the  trial ;  (/)  but  by  a  reverfal  of  ^'^°'  9°"^^"* 
the  award  of  the  exigent  they  are  faved,  whether  fuch  reverfal  be     '     '^(,i'j^ 
for  an  error  either  in  fa6l  or  in  law,  as  for  the  imprilbnment  of  Abr.  793. 
the  defendant  at  the  time  when  the  exigent  was  awarded,  or  for  a  ^'^  ^^^ 
defecl  in  the  indiclment,  appeal  or  procefs.  5,i  AfT. 

pl.  II.  Cro.  Eliz.4.  72.  (e)  Hale's  P.  C.  271.  (/)  5  Co.  no,  III.  43E.  3.  17.  Hale's  P.  C. 
271.     Co.  Lit.  259.     Cro.  jic.  464.     Staundf.  Prerog.  47. 

5.  If  a  man  hefelo  defe,  or  if  a  felon  be  killed  in  the  robbery,  5C0.  T09. 
or  by  refifting  in  order  to  efcape,  he  forfeits  his  goods  and  chattels  j  P'^^.  Coron. 
for  when  a  man  thus  forfakes  life,  all  his  goods  and  chattels  are  stj^jj"* 
derelidt ;  and  therefore  the  king  (hall  have  them  as  the  maintainer  p.  c.  184. 
of  publick  juftice.                                                              3  !"*•  S^*  a^?-    ^'°«'-  ^^°' 

6.  If  a  felon  waives,  that  is,  leaves  any  goods  in  his  flight  from  5  Co.  109. 
thofe  who  either  purfue  him,  or  are  apprehended  by  him  fo  to  do,  ^/j*  £i;2^'** 
he  forfeits  them,  whether  they  be  his  own  goods,  or  goods  ftolen  694*. 

by  him ;  and  at  common  law,  if  the  owner  did  not  purfue  and  is)  But  for 
appeal  the  felon,  hs  loft  the  goods  for  ever  5  but  by  the  {§)2iH.S.  f^-;;^^^ 

4  ca^' 


cale. 


268  jrorfci'tuiTE. 

p.C.  C.23.  cap.  II.  for  encouraging  tlie  profecution  of  felons  it  is  provided, 
§  53'  A"d  jIj.^j.  jf  tjjg  party  come  in  as  evidence  on  the  indictment,  and  at* 
in  a  maiket    taint  the  felon,  he  fhall  have  a  writ  of  reftitution. 

overt  does  not  io  far  alter  the  property  of  the  goods,  but  that  upon  a  profecution  by  tiie  perfon  from 
whom  they  were  ftolcn,  he  fhall  have  them  again.     Tit.  Fairs  and  MuiAtts. 

5  Co.  109.  And  here  we  may  obferve  a  difference  between  goods  waived, 
Foxley's  ftrays  and  the  Hke,  and  goods  forfeited  for  felony  or  flight ;  for,  as 
it  has  been  obferved,  goods  forfeited  for  felony  are  not  in  the  king 
without  an  ofEce  found  of  fuch  fciony  or  flight,  becaufe  the  pro- 
perty cannot  alter  without  matter  of  record  ;  but  goods  waived  are 
in  the  king  without  oflice,  becaufe  there  the  property  is  in  no 
body ;  and  therefore  by  publick  agreement  are  put  out  of  the  finder, 
in  whom  they  were  by  the  Hate  of  nature,  and  are  vefted  in  the 
king  as  a  recompence  for  his  trouble  and  charge  in  the  exe- 
cution of  jufliee. 

(C)  For  what  Crimes  by  Statute. 

T>Y  the  16  H.  8.  cap.  13.  it  is  enabled,  "  That  every  offender  and 
-'-'  offenders,  being  hereafter  lawfully  convicted  of  any  manner 
*'  of  high  treafons  by  prefentment,  confefiion,  verdi£l  or  procefs 
**  of  outlawry,  according  to  the  due  courfe  and  cuflom  of  the  com- 
**  mon  laws  of  this  realm,  (hall  lofe  and  forfeit  to  the  king,  his 
**  heirs  and  fucceffors,  all  fuch  lands,  tenements  and  heredita- 
*^  ments,  as  any  fuch  offender  or  offenders  fliall  have  of  any  eftate 
«?  of  inheritance  in  ufe  or  poffeffion,  by  zxyj  right,  title,  or  means, 
<^  within  the  realm  of  England^  or  elfewhere  within  any  of  the 
<*  king's  dominions,  at  the  time  of  any  fuch  treafbn  committed, 
*'  or  at  any  time  after,  faving  to  every  perfon  and  perfons,  their 
''  heirs  and  fuccefibrs,  other  than  the  ofi'enders  in  any  treafons, 
"  their  heirs  and  fuccefibrs,  and  fuch  perfon  and  perfons  as  claim 
*'  to  any  their  ufes,  all  fuch  rights,  titles,  interelts,  poffefhons, 
*<  leafes,  rents,  ofliccs  and  other  profits,  as  they  fhall  have  at  the 
*'  day  of  committing  fuch  treafons,  or  at  any  time  before,  in  as 
^*  large  and  ample  manner,  as  if  this  a£l  had  never  been  had  nor 
«  made." 

And  by  the  33  i/.  8.  cap.  20.  it  is  ena£led,  "  That  if  any  perfon 
'*  or  perfons  fliall  be  attainted  of  high  treafon,  by  the  courfe  of  the 
*'  common  law  or  flatutes  of  this  realm,  in  every  fuch  cafe  every 
'*  fuch  attainder  by  the  common  law  fhall  be  of  as  good  llrength, 
"  value,  force,  and  effect,  as  if  it  had  been  done  by  authority  of 
*'  parliament ;  and  that  the  king,  his  heirs  and  fucceffors,  Ihall 
**  have  as  much  benefit  and  advantage  by  fuch  attainder,  as  well 
*'  of  ufes,  rights,  entries,  conditions,  as  poffefTions,  reverfions, 
*'  remainders,  and  all  other  things,  as  if  it  had  been  done  and 
*'  declared  by  authority  of  parliament ;  and  fliall  be  deemed  and 
•'  adjudged  in  aitual  and  real  poffeffion  of  the  lands,  tenements, 
*'  hereditaments,  ufes,  goods,  chattels,  and  all  other  things  of  the 
"  offenders  fo  attainted,  which  his  highnefs  ought  lawfully  ta 

«  have. 
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**  have,  and  winch  they,  being  fo  attainted,  ought  or  might  lavr- 
"  fully  lofe  or  forfeit,  if  the  attainder  had  been  done  by  authority 
"  of  parliament,  without  any  office  or  inquifition  to  be  found  of 
**  the  fame ;  any  law,  ftatute  or  ufe  of  the  realm  to  the  contrary 
*'  thereof  in  any  wife  notwithftanding. 

"  Saving  to  all  and  every  perfon  and  perfons,  and  bodies  po-  *  For  the 
•'  litick,  and  their  heirs,  alFigns  and  fucceflbrs,  ;)nd  every  of  them,   "^'"/""^ '" 
**  (other  than  fuch  perfon  and  perfons  as  hereafter  ftiall  be  at-  conceding 
*'  tainted  of  high  treafon,  and  their  heirs  and  aihgns,  and  every  the  papal 
*'  of  them,  and  all  and  tvery  other  perfon  and  perfons  claiming  ^"Pfemacy, 
*'  by  them  or  any  of  them,  or  to  their  ufes,  or  to  the  ufes  of  any  a^  ^3  £ii,/ 
*'  of  them,  after  the  faid  treafons  committed)  all  fuch  right,  citle,  c.  i.  touch- 
"  ufe,  pofleflion,   entry,   reverfions,    remainders,  interefts,  con-  ^^If j^"^^"^"' 
**  ditions,  fees,  offices,  rents,  annuities,  commons,  leafes,  and  all  ure  of  lands 
"  other  commodities,  profits  and  hereditaments  whatfoever  they  fiiail  be  but 
''  or  any  of  them  lliould,  might,  or  ought  to  have  had,  if  this  a£l  y^^l'lf^^^ 
"  had  never  been  had  or  made*."  offender. 

And  i/i(/«  7  Ann.  c.2i.  and  17  Geo.  2.  c.  ■29.  Fnr  the  riPifons  in  8&9W.  3.  0,25.  and  15  & 
16  Geo.  2.  c.  28.  the  lands  are  t'ortelted.— The  blood  is  nut  corrupted  for  either.     Fofter,  223. 

In  the  conftrudion  of  thefe  ftatutes  the  following  opinions  have 
been  holden. 

1.  That  neither  of  thefe  ftatutes  are  repealed  by  i  Ma.  Sejf.  i.  Staundf, 
cap.  I.  which  enafts,  *'  That  no  pains  of  death,  penalty  or  for-  ^'^^'^^'^' 
«'  feiture,  (hall  enfue  to  any  offender,  for  the  doing  any  treafon,-  Dyc'r,2s!* 
*<  petit  treafon,  or   mifprifion  of  treafon,  other  than  fuch  as  be  2  Hawk. 
"  within  the  flatute  of  25  E.  ^.Ji.  5.  c.  1.  ordained  and  provided^"  ^'  ^•452' 
for  the  words,  other  than  fuch ^  ^c.  have  been  conftrued  not  to  ex- 
tend to  the  pains,  ^c.  mentioned  in  the  beginning  of  the  fen- 

tence,  but  to  the  offences  mentioned  in  the  end  of  it. 

2.  That  eftates  in  tail  are  forfeited  by  force  of  thefe  words  in  Staundf. 
16  H.  8.  c.  13.  cf  any  ejlate  of  inheritance^  which  mull  be  void,  if  Co^ut^'^' 
they  do  not  include  eflates  in  tail :  {a)  alfo  lands  given  to  a  man  372.  b.' 
and  his  wife  and  the  heirs  of  their  two  bodies,  are  as  much  for-  \o>,  Dyer, 
feited  by  his  attainder,  as  lands  given  to  him  and  the  heirs  of  his  ^^^'^^^l"^' 

bodyf.  f  If  yi.  en- 

tails his  eftate  in  Scotland  on  himfelf  for  life,  remainder  to  B.  his  eldeft  fon,  and  the  heirs  male  of  his 
body,  remainder  to  the  heirs  male  of  ^■/."s  own  body,  with  fublequent  limitations,  and  the  reverfion  to 
the  heirs  and  alTigns  whatfoever  of  A.  with  prohibitive,  irritant  and  reiolutive  ilaufes  ;  and -(^  dies, 
leaving  B.,  and  another  fon,  C.  B.  is  attainted  of  high  treafon  ;  the  eftaie  is  forfeited  to  the  crown 
during  his  life,  and  the  conrinuance  of  fuch  id'ue  male  of  his  body  as  would  have  been  inheritable  to  the 
laid  eftate  tailzie,  and  alfo  for  fuch  ellate  and  intereft  as  %ell:3  in  him  by  the  limitaticm  to  t'.e  heir» 
whatfoever  of  y?.  after  the  fubftitutions  deteimined  ■■,  and  afier  the  death  of  B.,  and  failure  <.f  his  ifTue 
male,  C.  fnall  fucceed,  by  virtue  of  the  fubititution  to  the  heirs  male  of  the  body  of  .^  F,'(ter,  9'-— 
If  the  eftace  is  limited  to  jd.  and  the  heirs  ma:e  of  his  body,  without  any  previous  limitation  to  his  fon 
B.t  and  B.  on  his  father's  deith  becomes  entitled  as  heir  of  his  body,  and  is  attainted  of  high  treafon, 
the  whole  entail  is  forfeiicd  by  his  attainder,  as  long  as  there  are  heirs  male  of  the  body  oi  A, 
Fofter,  IC2. 

3.  That  neither  a  right  to  (/>)  a  nurit  of  error  to  reverfe  an  er-  {,i)  3  Co. 
roneous  comnion  recovery,  [c)  nor  a  mere  right  of  action  to  lands  ='3- agreed 
in  the  hands  of  a  ftranger  as  of  a  difcontinuee,  or  of  the  heir  of  quiscf Win", 
the  difleifor,  are  forfeited  by  either  of  thefe  ftatutes  j  {d)  but  rights  cheiier's 
6/ entry  arc  as  much  forfeited  as  lands  in  poiieffion  j  yet  the  king  fhail  "'^'  ^""• 

not  "^°'  ^''' 


tAooT,  125. 
hob.  340. 
Cro.  Eliz. 
389.    Cro. 
Car.  428. 
7  Co.  13. 
Lit.  Rep. 
100.  S.  1*. 
agreed. 
(c)  3  Co.  2 

Hob.  340. 
gCo.  95.  a. 

Cro.  Car. 
42,7.    Stone 
and  New- 
man's cafe, 
&■  -Juic 
Plow,  552. 


Hob.  334. 
palm.  351 
2  Roll. 
Rep.  305. 
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[e]  not  be  adjudged  In  ponefTion,  by  virtue  of  fuch  a  rigbt,  with- 
out an  office,  and  zi  fcire  facias  or  leifure  on  fuch  cfnce  ;  for  the 
words,  the  k'mgjljall  be  deemed  in  pojfcjfton  ivithout  officfy  &c.  fhall 
have  this  conllrudion,  that  he  fhall  be  in  pofleffion  without  office, 
in  the  fame  manner  as  he  (hould  have  been  on  an  office  found  at 
common  law  •,  but  at  common  law'-,  if  a  dilTeifee  had  been  attaint- 
ed of  high  treafon,  the  king  fhould  not  have  been  in  pofleffion 
without  office,  and  tl  fcire  facias  or  feifure  thereon. 
7  Co.  13.    4C0.  58.3,     (if)  3  Co.  2,  3.  20.     (f)  3  Co.  II.  a.    4C0.  58.  a.     Lecn.  ai. 

4.  If  tenant  in  tail  of  the  gift  of  the  crown  makes  a  feoffment 
in  fee,  and  then  is  attainted  of  high  treafon,  the  right  of  the  entail 
is  forfeited  ;  for  it  could  not  be  difcontinued,  becaufe  the  reverfion 
continued  always  in  the  crown  ;  and  though  it  be  put  in  abeyance 
by  the  feoffment,  as  to  any  benefit  which  the  feoffor  could  have 
claimed  from  it  j  yet  fince  it  is  not  turned  to  a  right  of  action, 
but  would  have  flill  continued  in  him  for  the  benefit  of  the  heir, 
if  there  had  been  no  attainder,  it  ftiall  likewife  continue  in  him 
for  die  benefit  of  the  crown. 

5.  That  if  one  attainted  of  high  treafon  is  feifed  of  a  defeafible 
eftate-tail,  and  hath  alfo  a  right  to  an  ancient  entail,  which  is  dif- 
continued, he  forfeits  both  •,  for  the  firfl  is  within  the  exprefs 
words  of  16  H.  8.  c.  13.  and  the  other  within  thofe  of  33  H.  8. 
c.  20.  and  it  doth  not  follow,  that  becaufe  naked  rij^hts  to  lands  in 
the  hands  of  a  difcontinuee,  or  of  the  heir  of  a  diffeifor,  are  not 
within  the  meaning  of  the  flatute,  therefore  a  right  in  the  party 
himfelf  is  not  j  for  the  forfeiture  of  fuch  naked  rights  mij^ht  not 
only  be  of  dangerous  confequence  in  uufettling  poffeffions, 
but  might  alfo  be  prejudicial  to  ftrangers,  whom  the  flatute,  by  an 
exprefs  faving,  plainly  intends  to  favour ;  but  a  forfeiture  of  the 
offender's  right  to  his  own  lands  can  prejudice  none  but  himfelf 
and  his  heirs. 

In  the  conflrudlion  of  the  flatute  of  33  H.  8.  c,  10.  it  is  {a) 


o. 

agreed,  that  a  power  of  revoking  the  ufes  of  a  fettlement  may  be 
forfeited  by  force  thereof,  if  the  execution  of  it  require  nothing 
but  what  may  be  as  well  perform.ed  by  any  other  perfon,  as  by  the 
party  himfelf  by  whom  it  was  referved  •,  as  the  tender  of  a  ring» 
ilfc.  (b)  Neither  doth  the  mention  of  fuch  confiderations,  and  in- 
ducements for  the  referving  fuch  a  power  in  the  preamble  of  it, 
as  are  infeparable  from  the  perfon,  alter  the  cafe,  if  nothing  of 
this  kind  be  infer  ted  in  the  provifo  itfelf,  by  which  it  is  referved  ; 
but  {:)  if  fuch  provifo  require  any  thing  of  this  kind,  it  prevents 
the  forfeiture  ;  as  if  it  be  worded  thus,  that  if  the  party  (hould  be 
minded  to  alter  and  revoke  the  ufes,  and  fignify  his  mind  in 
writing  under  his  hand  and  feal,  or  [d)  if  it  only  require,  that  the 
revocation  be  under  his  hand  and  feal,  without  faying  any  thing 
about  his  changing  his  mind  ;  or  as  [e)  fome  fay,  if  it  only  require 
the  tender  of  a  ring  by  the  party,  ipfo  adtun5l  declarants  his  intent. 
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duke  ftiould  be  minded  to  alter  and  revoke  the  ufes,  and  fignify  his  mTnd  In  writlfig  under  h!s  hand  and 
fes),  that  then,  &c.  and  it  was  clearly  adjudged,  that  the  power  of  revocation  was  not  foifeitable,  be- 
caufe  it  depended  on  the  duke's  fignifylng  his  mind  in  writing  under  his  proper  hand  and  feal,  which 
none  but  himfelf  could  do.  7  Co.  13.  cited  and  agreed.  Lev.  279.  2  Keb.  566.  763.  773.  3  Inft.  19. 
(</)  Mod.  16.  38.  Lev.  279.  Main's  cafe.  (?)  ^^/^^  Palm.  429.  Latch.  25,  26.  70.  102.  Jon.  135. 
Vent.  1I9.  Mod.  40. — *  A.  who  is  tenant  for  life,  with  power  to  make  leafes  for  three  lives,  or 
twenty-one  years,  makes  a  leafe  to  trullces  for  ninety-nine  years,  if  he  fo  long  live,  for  payment  of  his 
debts  ;  and  appoints  them  his  attornies,  to  make  leafes  purfuant  to  the  power ;  A.  is  outlawed  for  high 
treafon ;  the  trullees  fliall  not  make  the  leafes  to  the  nominees  of  the  crown.     Bunb.  92. 

7.  That  neither  an  [a)  annuity  gx^nttA.  pro  conftlto  impendendo,  (a)  Plow. 
(b)  nor  an  office  granted  for  life,  and  requiring  fkill  and  confi-  }l^^p^^^^ 
dence,  are  forfeitable  by  thefe  ftatutes  ;  but  fuch  office  in  fee  may  j^^.  (^^';jg 
be  forfeited  without  the  aid  of  them,  becaufe  the  grantor  in  giving  tit.  Office 
an  eftate  defcendable  to  all  the  heirs  of  the  grantee,  however  ^'''^  Officers, 
qualified,  appears  not  to  have  been  induced  to  make  his  grant 
from  the  confideration  of  the  peculiar  merit  of  the  perfons  who 
are  to  execute  the  office. 

By  an  a£l  of  parliament  made  13  Car.  2,  It  was  enafted,  2  Lev.  169. 
that  all  the  manors^  meJJuageSi  lands ^  tenements ,  pojfejfions  and  rever-  ^°"["^  *"*^ 
ftonSf  remainders,  rights,  interejis,  hereditaments,  leafes,  chattels  real,  2  jon.'57. 
and  other  things  of  luhat  nature  foever,  that  Sir  John  Danvers,  or  any  a  Mod.  130. 
ether  to  his  ufe,  or  in  trujl  for  him,  had  the  i^th  £/"  March  1 646,  or  "^^f^'^^^' 
at  any  time  after,  Jhould  be  forfeited  to  the  kifig  ;  and  it  was  adjudged,  vent.  299. 
that  by  force  of  thefe  words,  all  interejls  of  what  nature  foever,  an  Poiiex.  181. 
cftate-tail  was  forfeited. 

But  it  is  holden,  that  the  ftatutes  o^  pramunire,  which  give  a  C0.LIt.13o. 
general  forfeiture  of  all  the  lands  and  tenements  of  the  offender, 
extend  not  to  lands  in  tail. 

It  is  agreed,  that  a  faving  againft  corruption  of  blood  in  a  Hale's  P.O. 
ftatute  concernIng/J<j«;;  faves  the  land  to  the  heir,  becaufe  the  ^"j^^^ 
efcheat  to  the  lord  for  felony  is  only  pro  dcfe5lu  tenentis,  occafioned 
by  the  corruption  of  blood :  alfo,  the  faving  of  the  land  to  the  heir 
faves  the  corruption  of  blood  and  lofs  of  dower. 

But  a  faving  againft  the  corruption  of  blood  In  a  ftatute  con-  Salk.8$. 
cerning  high  treafon  does  not  fave  the  land  to  the  heir,  becaufe  the  \'^^lf^^^ 
land  goes  to  the  king  by  way  of  immediate  forfeiture ,  and  not  by  the  ftatutes 
way  of  efcheat*.  7A'^"-   ^ 

'  c.  21.  and 

17  Geo.  2.  c.  29.,  and  the  obfervations  on  thofe  ftatutes,  In  Conf,  on  Law  of  Forf.  for  High  Treafon. 
By  thofe  ftatutes,  after  the  death  of  the  Pretender  i  fens,  no  attainder  of  high  treafon  is  to  extend  to  the 
diHnhericing  of  any  heir,  &c. 

(D)  To  what  Time  the  Forfeiture  ffiall  have  Relation. 

'T^HE  forfeiture  upon  an  attainder  either  of  treafon  otfelofiy  fhall  Plow.  48?, 
•*"     have  relation  to  the  (<r)  time  of  the  offence,  for  the  avoiding  all  ^'.^^  ^°^^ 
fubfequent  alienations  of  the  lands,  but  to  the  time  of  the  con-  gco.  170. 
vi£lon,*  ox  fugam  fecit  found,  ^c.  only  as  to  chattels,  unlefs  the  (5)  That  if 
party  were  killed  in  flying  from,  or  refifting  thofe  who  had  arretted  p^yjj"^^. 
him  i  in  which  cafe  it  is  faid,  that  the  forfeiture  fhall  relate  to  the  ries  from 
time  of  the  offence.  that  laid 

m  the  m- 
dlftaicnt,  and  the  jury  find  the  defendant  guilty  gensrally,  the  forfeiture  fli»U  relate  to  the  time  laid. 
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till  the  verdi<S  be  falfified  by  the  party  interefted,  as  it  may  be  in  this  refpeft,  though  not  as  to  the  point 
of  the  offence.  Hale  s  '^.  C.  164.  if-  3  In't-  23-— But  if  ihejury  find  the  defendant  Ruiity  on  the 
day  on  w'nicn  the  fad  is  proved,  whether  befo..e  or  after  the  day  laid  in  the  indidlnicnt,  in  fuch  cafe  the 
forfeiture  fha.i  relate  to  the  day  fo  fpecialiy  found.  Kelynge,  i6.  flale's  P.  C.  264.  2  Inrt.  3iS. 
3  Inft. 230. 

8  Co.  170.  No  attainder  whatfoever  fliall  have  any  relation  as  to  tlie  mefne 
Plow.  4S8.    profits  of  the  la  uls  of  the  perfon  attainted,  'a)  but  only  from  the 

(a)  Whe-       i^.  r    1         ^     •      I  '  ^    /  J 

ther  in  a       ti'^ne  ot  the  attainder. 

framunire  'he  forfeiture  (ha. I  relate  to  the  time  of  the  offence,  or  only  to  that  of  the  judgment,  ^  SJ* 
v;</e  Cro.  Car.  17  .     Jon.  2.  7.   i^  Ui.  Pra'mur.in. 

Plow.  260.  The  forfeiture  of  a  perfon  becoming  fi'/o  de  fe  has  relation  to  the 
liS°*  Vo  ^^"^^  ^"^'^  mortal  wound  was  given,  fo  that  all  internriediate  aliena- 
-o  tions  are  avoided. 


(E)  What  is  to  be  done  with  the  Offender's  Goods 
before  Convidtion. 


8  Co.  171. 


Skin.  357. 
pi... 
Jones  and 
Alhurt. 


iT  hath  always  been  holden  that  one  indi£led  or  appealed  of 
treafon  or  felony  may,  bona fidcy  fell  any  of  his  chattels  real  or 
perfonal,  for  the  fuftenance  of  himfelf  and  family,  until  they  be 
a£lually  forfeited. 

But  where  a  perfon  being  in  Neivgate  for  robbery  and  burglary, 
before  conviction,  made  a  bill  of  fale  of  all  his  goods  to  his  fon  ; 
on  trover  brought  by  the  fon  againft  the  fheriffs  of  London,  it  was 
holden  by  Hoit,  that  the  bill  was  fraudulent,  and  tliat  though  a 
fale,  bond  fide  ^  and  for  a  valuable  confideration,  had  been  good, 
becaufe  the  party  had  a  property  in  the  goods  till  conviction,  and 
ought  to  be  reafonably  fufrained  out  of  them,  yet  that  fuch  a  con- 
veyance as  this  cannot  be  intended  to  any  other  purpofe  than  to 
prevent  a  forfeiture  and  defraud  the  king  ;  and  this  he  faid  was  a 
fraud  at  common  law. 

It  feems  tlie  better  opinion,  that  at  {¥)  this  day,  before  indlCl-^ 
ment,  the  goods  of  the  offender  cannot  be  fearchcd  and  invento- 
ried, and   that   after  indictment  they  cannot  be  fcifcd  and  tak.e!> 
away  till  the  felon  is  conviCled,  for  till  the  convidlion  the  property 
^    ,  remains  in  the  felon, 

to  the  gene- 
ral tenor  of  the  old  books,  the  goods  of  one  arrefted  for  treason  or  felony  may,  by  tl.e  purview  of  an 
ancient  ftatute,  which  f-ems  to  continue  IHU  in  force,  be  immediately  inventoried  anJ  appiaifcd  j  after 
which,  and  on  furety  found  that  they  Ihall  be  fjrtSconiing,  they  Oia!l  be  kept  by  the  bail'ffs  i.f  (he  pirty 
arrefted,  and  for  want  of  fuch  furety  by  his  neighbours,  till  he  be  convi£lcd,  or  found  to  h«ve  fled,  &c. 
wheretiy  they  are  aflually  forfeited,  wde  2  Hawk.  P.  C.  c  49.  §  35.  and  the  authorities  there  cited. 

And  by  the  i.  7?.  3.  r.  3.  it  is  enabled,  "  That  no  IherifF,  under- 
*'  (heriff,  nor  efcheator,  bailiifof  frynchife,  nor  any  other  perfon, 
*'  take  or  feifc  the  goods  of  any  perfon  arrefted  or  im.prlfoned  for 
fufpicion  of  felony,  before  that  the  fame  perfon  fo  arrefted  and 
imprifoned  be  conviCled  or  attainted  of  fuch  felony  according  to 
the  law ;  or  elfe  the  fame  goods  otherwife  lawfully  forfeited  ; 
upon  pain  to  forfeit  the  double  value  of  the  goods  fo  taken  ta 
him  that  is  fo  hurt  in  that  behalf  by  U)  aClion  of  debt,  ^c'^ 

This 


3  Inft.  229. 

Bridg.  77. 

Hale's  I'.C. 

269. 

{b)   That 

according 


(c)  For  pre- 
cedents oi 
fuch  actions, 
"Vide  Lutw. 
152.    Cro. 
Elia,  74^. 
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This  flatute  Is  faid  ro  be  in  afBrmance  of  the  common  law,  and  8  Co.  171. 
hath  been  (a)  adjudged  to  extend  as  well  to  the  feifure  of  money,  ('')  Raym. 
as  of  any  other  cliattel.  ^    ' 

It  feems  plain  from  this  ftatute,  that  goods  maybe  feifed  as  foon  C0.Lit.391. 
as  they  are  forfeited  ;  and  it  feems  the  whole  townfhip  is  anfwer-  ^^'^'^^' 
able  for  them  to  the  king,  and  may  feife  them  wherever  they  can  *  "^q.  and 

be  found.  feveral  ancient  authorities  there  cited. 

And  at  common  lav/  it  was  no  plea  for  fuch  townfliip,  that  the  2  Hawk, 
goods  were  delivered  to  the  cuflody  of  J.  S.  who  embezzled  them,  ^-  ^*  ^*  49* 
is'c.y  but  it  is  enabled  by  31  -£".  3.  c.  3.  *'  That  if  any  man  or 
**  town  be  charged  in  the  Exchequer  by  eflreats  of  the  juftices  of 
"  the  chattels  of  fugitives  and  felons,  and  will  allege  in  difcharge 
♦<  of  him  another  which  is  chargeable,  he  fliall  be  heard,  and  right 
*'  done  to  the  other." 


(F)  Where  the  Wife  fhall  lofe  her  Dower. 

DEFORE  the  ftatute  of  i  £.  6.  cap.  12.  the  wife  not  only  loft  Co.  Lit. 

■*-'  her  dower  at  common  law,  but  alfo  her  dower  adojlium  eccleftay  3i-  b.  37.  a, 

dr  ex  ajfenfu  patris^  or  by  fpecial  cullom,   (except  that  of  Gavel-  f.'n.'b. 

kind,)  by  the  huftand's  attainder  of  treafon  or  (b)  capital  felony,  150    Perk, 

whether  committed  before  or  after  the  marriage.  ^  5°^/ 

o  Bro.  tit. 

D(,'W€t-\,%r.  Plow.  261.  (1^)  That  the  wife  of  a /; A  ^^/s  fliall  have  dower.  Plow.  261,  262.  Dame 
Haie's  cafe.— So,  if  the  hufband  be  outlawed  in  tiefpafs  or  any  civil  aftion,  for  this  works  no  corruption 

of  bjoou,  or  forfeituie  of  lands.      Perk.  ^388.    C0.Lit.31.it So,  if  the  hufband  be  attainted  of 

herefy,  for  this  is  only  a  fpiritual  offence.  Co.  Lit,  31.— So,  If  th<i  hufband  or  wife  be  excommuni- 
cated. Co.  Lit.  31. —  So,  if  either  the  hufoand  or  wife  be  attainted  in  »  praemunire,  flie  fliall  be 
endowed;  but  for  this  i/iaV  Co.  Lit.  134..  3.n(i  ixu  Pramunbe. 

But  the  wife  never  forfeited  lands  given  jointly  to  her  hufband  Co.  Lit.  37. 
and  her,  whether  by  way  of  frank-marriage,  or  other wifej  but  only  3  ^"i'^'  ^'^^ 
for  the  year  and  day,  and  wafte. 

It  is  enabled  by  i  E.  6.  cap.  12.  par.  /y.  *' That  albeit  any 
"  perfon  (hall  be  attainted  of  any  treafon  or  felony  whatfoever ; 
*'  yet  that  notwithftanding  every  woman,  that  fhall  fortune  to  be 
*'  the  wife  of  the  perfon  fo  attainted,  fhall  be  endowable  and 
'*  enabled  to  demand,  have,  and  enjoy  her  dower,  in  like  manner 
"  and  form  as  though  her  hufband  had  not  been  attainted,  ^c." 

But  this  Is  repeakd  as  to  treafon  by  5  $5^6  £.  6.  cap.  11.  §  13-  (')  Tl-is  a£l 
by  which  it  is  Isnafted,  "That  the  wife,  whofe  hufband  (hall  be  ^jJ'^^^'^'J^^ 
**  attainted  of  any  treafon  [c)  whatfoever,  fhall  in  no  wife  be  re-  of  petit  trea- 
it  ceived  to  aflc,  challenge,  demand,  or  have  dowry  of  any  the  fon,  as  weii 
"  land.^,  tenements,  or  hereditaments  of  the  perfon  fo  attainted,  ^sfoanat- 

1      •  1       r  •  I  •      V       •       r  ,»  tainder  of 

"  during  tiie  laid  attainder  in  force.  high  treafon. 

Stiund.*".  i^y  Dyrr,  140.  pi.  42.  Co  Lit.  3-'.  a.  392.  b. — But  not  to  mifprlfion  of  treafon.  Co. 
Lit.  37.  ii.      Moor,  639.      Dyer,  97.   pi.  49.      13  Co.  19. 


If  the  hufband  feifed  of  lands  in  fee  makes  a  feoffment,  and  Ecndi.  56- 
then  commits  treafon  and  is  attainted  of  it,  the  wife  fhall  not  re-  ^^"^i^^^' 
cover  dower  againft  the  feotfce.  m.  a. 

Vol  III.  T  So, 
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(a)  3  Leon.        So,  (a)  if  the  hufband  is  attainted  of  treafon,  and  afterwards 

I"  (*)P"''-  pardoned,  yet  the  wife  (hall  Dot  recover  dower;  but  (/>)  of  land-. 

^  *  purchafed  by  the  hufband   after  the  pardon  the  wife  fliall  be 

endowed. 

ilnft.  216.       If  a  hufband  having  levied  a  fine  with  proclamations  is  erro- 

Moor,639.    i^goully  attainted  of  treafon,  and  the  five  years  pafs  after  his  death, 

and  then  the  outlawry  is  reverfed,  the  fine  and  nonclaim  are  no 

bar  till  five  years  are  pafTed  after  the  reverfal,  becaufe  the  wife 

could  not  fue  for  her  dower  while  the  attainder  ilood  in  force, 

neither  could  (he  any  way  reverfe  it. 

For  this  After  the  making  of  the  ftatute  i  E.  6.  c.  12.  it  feems  to  have 

X'cwT'        been  doubted,  whether  the  wife  fhould  not  lofe  her  dower  in  cafe 

of  any  new  felony  made  by  a£b  of  parliament  ;  and   therefore 

where  feveral  offences  have  been  made  felony  fincc,  care  has  been 

taken  to  provide  for  the  wife's  dower. 


(G)  How  far  the  Blood  of  the  Offender  is  corrupted. 


Co.  Lit, 

8.  41. 

3  Inft.  211. 


"iT  is  clearly  agreed,  that  by  an  attainder  of  treafon  or  (r)  felony, 
-■•   the  blood  of  the  offender  is  fo  far  flained  or  corrupted,  that  the 

Staundft"     party  lofes  all  the  nobility  or  gentility  he  might  have  had  before, 

P.  c.  195.    and  becomes  iernoble. 

(c)  But  an  ** 

attainder  of  piracy  corrupts  not  the  blood,     Co.  Lit.  391 Nor  of  petit  larceny.     3  Inft,  ail.     Co. 

Lit.  41.  a.     Noy,  170. 

Co.  Lit.  8.         Alfo,  it  is  clearh*  agreed,  that  he  can  neither  inherit  as  heir  to 
*•  3°»'  ^'     any  ancellor,  nor  have  an  heir  -,  and  the  policy  of  the  law  herein 
Staundf.        is  to  make  men  more  mindful  of  their  allegiance,  and  to   deter 
P.  C.  165.     them  from  taking  up  arms  againfl  the  crown  ;  for  as  the  natural 
bilit^'""*"    love   men  have   for  their  poflerity,  often  reftrains  them    from 
Cro.  66.  "      aflions  which  would  prejr-dice  them,  either  by  entailing  the  in- 
famy of  fuch   atlions  on  them,  or  making  them  fharers  in  the 
punifhment  which  the  law  has  appointed  for  fuch  offences  ;  fo 
men  are  lefs    careful  of  their  perfons,  when  their  mifcarriages 
will  neither  involve  their  children  in  the  guilt  or  punifhment  of 
them. 
(el)  As  In  Therefore  it  is  (J)  laid  down  as  a  fure  rule,  that  wherever  it  is 

Cro.  Car.^  neccfTary  for  any  one,  who  would  make  a  title  to  another,  to  de- 
Rep' z8.''  rive  the  defcent  through  him,  the  attainder  is  an  efFe6lual  bar 
Noy,  159.  to  fuch  title,  {e)  unlefs  the  lands  were  entailed,  in  which  cafe  he 
Vent.  413.    cWimsperformam  doniy  and  paramount  his  title. 

Lev.  6c.  Sid.  200.  (e)  Lit.  §  746.  3  Co.  10.  S  Co.  166.  a. And  therefore,  if  the  grand- 
father 1  e  feifed  in  tail,  and  the  father  be  attainted  of  treafon  fince  the  26th  H.  8.  c.  i  3.  and  die  in  the 
life  of  the  grandfather,  the  fon  fhall  inherit  the  grandfather,  for  the  fon  is  ht\r  per  formam  dori  to  the 
tail,  which  is  originally  not  forfeitable,  and  by  that  ftatute  the  father  forfeits  oniy  the  lands  and  rights 
that  he  hath  in  him.     Co.  Lit.  S.     3  Co.  10.     Dowty's  cafe. 

Co.Lit,392.  As  if  there  be  grandfather,  father  and  fon,  and  the  father  be 
Daiif.  14.  attainted,  the  fon  cannot  claim  as  heir  to  the  grandfather  of  the 
vinV.  416.    ''iJ'ds  in  fee-f:mple,   becaufe   he  muil  of  neceffity  derive  the.- 

--      ■  defcent 
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■  ctefcent  through  the  father,    which   by  reafon  of  the  attahider 
he  cannot  <io. 

So,  if  there  be  two  brothers,  and  one  of  them  having  iffue  a  fon  Dyer,  274. 
be  attainted,  and  either  the  fon  or  uncle  purchafe  land,  and  die  P'-4o-  Cro. 
without  iffue,  the  other  cannot  be  his  heir,  becaufe  the  blood  of  the  vent.^413. 
father,  through  whom  the  defcent  mufl  be  conveyed,  is  corrupted.    416.  425. 

But  it  is  alfo  a  general  rule,  that  the  attainder  of  a  perfon,  who  Lit.  R?p. 
needs  not  be  mentioned  in  the  conveyance  of  the  defcent,  does  ^^'   ^°^» 
no  hurt,  let  the  anceftor  be  never  fo  remote  -,  and  that  therefore  Lev."  60.  * 
where  one  may  claim  as  immediate  heir  to  another,  without  de-  Sid.  200; 
riving  the  defcent  through  any  other,  he  (hall  not  be  barred  by  ^^'^^'  '^^^* 
the  attainder  of  any  other. 

As,  if  the  fon  of  one  attainted  purchafe  land,  and  have  a  fon  Vent.  416, 
and  die,  fuch  fon  (hall  inherit,  becaufe  he  derives  his  defcent  im- 
mediately from  him. 

So,  if  a  man  have  two  fons,  and  be  attainted,  and  one  of  the  Co.  Lit. 
fons  purchafe  lands,  and  die  without  iffue,  the  other  fhall  be  his  ^'^' 
heir,  becaufe  he  may  make  his  title  without  mentioning  the  father;  cro.  jac. 
and  therefore  there  is  no  difability  in  the  one  to  be  reprefented,  539-  Roll, 
or  in  the  other  to  reprefent.  ^^"J. 

Cro.  Car.  1543.  Palm.  19.  Lev.  59.  Vent.  425.  2  Roll.  Rep.  93.  a  Sid.  25.  27.  Moor,  569. 
pi.  775.  Noy,  158.  Lit.  Rep.  28. — But  my  Lord  Ccke  fays,  that  the  reafon  of  this  cafe  is,  becaufe 
the  attainder  of  the  father  corrupts  only  the  lineal  blood,  and  not  the  coliaie  al  blood  between  the  bre« 
thren,  which  was  vefted  in  them  befoie  the  attainder  ;  but  he  faith,  that  fonie  h.>ve  holJen,  that  if  a 
man,  after  he  be  attainted,  have  ilfue  two  fons,  the  one  cannot  be  heir  to  the  other,  becaufe  they  could 

not  be  heir  to  their  father,  for  that  they  never  had  any  inheritable  blood  in  them.     Co.  Lit.  8.  a . 

But  the  ground  of  this  opinion  is  overthrown  by  the  refolution  in  tiie  cafe  cf  Collingwood  and  Pace, 
wherein  it  was  adj'jdged  in  the  Exchequer-chamber  by  feven  judges  againft  three,  that  the  fons  of  an 
alien  might  be  heirs  one  to  another,  if  born  in  England,  or  naturalized,  tho  .gh  it  is  certain  they 
could  not  be  heirs  to  their  father.  Sid.  193.  Hard.  224..  Vent.  413.  Lev.  59.  And  therefore  ic 
feems  now  fettled,  that  fuch  fons,  whether  born  before  or  after  the  attainder  of  their  father,  may  in- 
herit each  other.     As  to  this  fee  tit.  Aliens, 

So,  where  a  perfon  attainted  hath  iffue  by  a  woman  feifed  of  Noy,  159. 
lands  of  inheritance,  fuch  iflue  may  inherit  the  mother,  though  he  5^^/^",^^^ 
never  had  any  inheritable  blood  from  the  father.  p.  c.  196. 

aSid,  24S.     Cro.  Jac.  539.     Lit.  Rep.  28.     Lev.  55.     Sid.  201.     Vent.  422.     Co.  Lit.  84.  fa. 

If  the  father  of  a  perfon  attainted  die  feifed  of  an  eflate  of  in-  Co.  Lit. 
heritance  during  his  life,  no  younger  brother  can  be  heir,  but  the  ^  ^^^g*g 
land  fhall  rather  efcheat  -,  for  the  elder  brother,  though  attainted,  'lyo.** 
is  ftill  a  brother,  and  no  other  can  be  heir  to  the  father  while  he  Lev.  60. 
is  alive  ;  but  if  he  die  before  the  father,  the  younger  brother  fhall  yg^^j'^^* 
be  heir,  becaufe  there  is  no  default  in  the  father  to  be  reprefented, 
nor  in  the  younger  fon  to  reprefent  the  father  after  the  death  of 
his  brother. 

But  if  the  eldeft  fon  had  left  iffue  and  died,  fuch  iffiie  could  Dyer,  48. 
not  have  inherited,  but  fuch  lands  muft  have  efcheated,  becaufe 
the  eldeft  fon  could  not  have  reprefented  the  grandfather,  but  by 
the  mediation  of  the  father,  and  as  (landing  in  his  ftead  -,  and  that 
in  this  cafe  he  could  not  Aoy  becaufe  the  father  can  have  no  re- 
prefentatives,  and  the  younger  fon  could  not  inherit,  becaufe  the 
cWtT  line  is  ftill  continuuig,  v/hich  excludes  the  younger. 

T  2  '  If 


^76 


JTocfeitiirc, 


Co.  Lit.  It  a  man  be  felfed  of  lan:l5  in  fee,  and  have  iflue  two  daughters, 

''  and  one  of  them  be  attainted  of  felony,  and  the  father  die,  both 

daughters  being  aUve,  one  moiety  {hall  defcend  to  the  innocent 
daughter,  and  the  other  moiety  fhall  efcheat. 
Co.  Lir.  13ut  if  a  man  make  a  Icafe  for  life,  remainder  to  the  right  heirs 

*  ^*  o(  j^.  being  dead,  who  hath  iflue  two  daughters,  whereof  one  is 

attainted  of  felony,  it  fccms   the  remainder  is  not  good  for   a 
moiety,  but  void  for  the  whole. 
Co.  Liz.  For  in  the  firft  cafe  the  lord  by  efcheat  mufl  make  a  title  to 

''^^'  **'  devefl  the  eRate  which  was  once  lawfully  veiled  in  the  anccflor ; 
which  he  cannot  do,  becaufe  there  is  no  defect  in  this  cafe,  fmce 
the  anceflor  may  be  legally  reprcfented,  and  the  innocent  daughter 
may  legally  repreftnt ;  and  therefore  there  can  be  no  title  in  the 
lord  to  evict  that  moiety,  though  he  has  title  to  the  moiety  of  the 
offending  daughter,  who  after  her  crime  can  rcprefcnt  no  man; 
but  in  the  fccond  cafe,  the  fillers  are  to  make  title  to  the  remain- 
der, which  they  cannot  do,  becaufe  to  make  title  to  the  remain- 
der, they  muil  bring  themfelvcs  within  tlie  words  of  the  gift ;  and 
the  innocent  daughter  cannot  take  upon  her  the  chara6ler  of  an 
heir  alone,  lince  they  both  make  but  one  heir  to  the  anceftor  ;  and 
both  cannot  join,  becaufe  one  is  attainted  and  incapable  of  that 
character. 
Co.  Lit.  Although  a  perfon  attainted  be  to  many  purpofes  looked  upon 

*•  ^-  as  dead  in  law,  yet  he  hath  a  capacity  to  purchafe  land,  which  the 

king  fhall  have  upon  office  found,  and  not  the  lord  of  the  fee, 
becaufe  his  perfon  being  forfeited  to  the  king  he  cannot  purchafe 
but  for  the  king. 
Co.  Lit.  But  if  a  man  attainted  be  pardoned  by  a£l  of  parliament  he 

*•  ^' .  may  purchafe  as  before,  for  he  is  totally  reftored  and  inheritable 

39a!  b.*  to  all  perfons  •,  but  if  he  be  pardoned  by  charter,  he  may  thence- 
Stam.  P.  C.  forth  purchafe  lands,  but  cannot  inlierit  his  former  relations  ;  for 
*''5-  3j^l!^-  the  king's  charter  cannot  alter  the  law  or  take  away  the  right  of 
14.  pi.  3.     others,  or  reftore  the  relation  that  was  loft. 

Noy,  170.  If  a  man  be  attainted  and  after  pardoned  by  charter,  the  chil- 

Co.  Lie.        jj,g^  ^Qj,j^  before  fuch  pardon  Ihall  not  inherit  •,  but  if  they  fail, 

3  Jnft.  233.  the   children  born  after  fuch  pardon  may  inherit  him  ;  for  the 

pardon  makes  him  capable  of  mw  relations  as  well  as  of  new  pur- 

chafes^  though  all  the  old  legal  benefit  and  relations  are  loft. 
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FORGERY  at  common  law  is  an  offence  In  falfly  and  fraudu-  Hawk.P.c, 
lently  making  or  altering  any  matter  of  record,   or   any  c.  70.  §i. 
other  authentick  matter  of  a  public  nature,  as  a  parifh  regifter,  or  *    '    ''°'* 
any  deed  or  will,  and  punifliable  by  fine  and  imprifonment,  and 
fuch  other  corporal  punilhment  as  the  court  \n  difcretion  fhall 
think  proper. 

But  the  mifchiefs  of  this  kind  increafing,  it  was  found  neceflary 
to  guard  againft  them  by  more  fanguinary  laws,  Hence  we  have 
feveral  a6ls  of  parliament  declaring  what  offences  amount  to  for- 
gery, and  which  inflict  feverer  punifliment  than  ther^  were  a^  the 
common  law. 

Therefore  It  will  be  neceflary  to  confider, 

(A)  In  what  Cafes  the  making  and  aherlng  of  ^ 
Writing  fhall  be  faid  to  be  fo  far  falfe  and  fraudu^ 
lent  as  to  amount  to  Forgery. 

(B)  Of  what  Nature  or  Kind  the  Writing  mufl  be 
to  conftitute  the  Offence  Forgery  at  Common 
Law. 

(C)  What  Offences  of  this  Kind  are  made  Forgery 
by  Statute,  and  of  the  Punifhment  to  be  inflidted 
on  Ferfons  guilty  of  Forgery. 


(A)  In  what  Cafes  the  making  and  altering  of  a 
Writing  {hall  be  faid  to  be  fo  far  falfe  and  fraudu* 
lent  as  to  amount  to  Forgery. 


'TpHE  notion  of  forgery  doth  not  fo  much  confift  In  the  counter-  Hawk.  P.c. 

-■'     feiting  of  a  man's  hand  and  feal,  which  may  often  be  done  in-  '^- '°-  §  ^• 

nocently,  but  in  the  endeavouring  to  give  an  appearance  of  truth  l^f^'.'^^^' 


to  a  mere  deceit  and  falfity  ;  and  either  to  impofe  that  upon  the  n'co.  27. 
world  as  the  folemn  aft  of  another,  which  he  is  no  way  privy  to,  [!'«'« f^id 
or  at  leaft  to  make  a  man's  own  aft  appear  to  have  been  done  at  mentrand 
a  time  when  it  was  not  done,  and  bv  force  of  fuch  a  falfity  to  feemingiy 

T  3      '  give  '"^"f^^'^  ^^ 
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the  court  m    give  it  an  operation,  which  in  truth  and  jufiice  it  ought  not  to 

the  cafe  of      ^ave. 

Taclock  V. 

Harris,  3  Term  Rep.  176.,  that  it  is  no  anfwer  to  the  charge  of  forgery  to  fay  that  there  was  no  fpe~ 

cial  intsr.:  to  dei"iaud  any  particular  perjon,   becaufe   ^  gcr.eral  intent  to  defraud  is  fufiicient  to  confti- 

tute  the  crime  ;  for  if  a  perfon  do  an  act,  the  probable  cont'equeiicc  of  which  i;>  to  deUaud,  it  wili,  in 

coniemplacion  of  law,  conftitute  a  fiiuJulent  intent.] 

3  Ind.  169.  Hence  it  is  holden  to  be  forgery  for  a  man  to  make  a  [a)  feofF- 
Pult.  46.  b.  xncnt  of  certain  lands  to  J.  S.  and  afterwards  make  a  deed  of 
Hawk,  P.c.  feoffment  of  the  fame  lands  to  J.  D.,  of  a  date  prior  to  that  of 
c.  70.  §2.  the  feoffment  to  J.  5.,  for  herein  he  falfifies  the  date  in  order  to 
(a)  So;  if     (iefiaud  his  own  feoffee  by  making  a  fc;cond  conveyance,  which  at 

by  his  firft         i         •  i       i       i  '  i 

conveyance    the  tmie  he  had  no  pov/er  to  make. 

he  had  pifled  only  an  equitable  infrrtft  for  good  confiJeration,  and  had  afccrw.uds  by  fuch  a  fubfequcnt 
a;.iquateJ  conveyance  endeavoured  to  avoid  it.     Moor,  665. 

Noy,  101.  Alfo,  it  is  forgery  for  a  man,  who  is  ordered  to  draw  a  will  for 

Mooi"}  759>   a  fick  perfon,  to  infert  legacies  in  it  of  his  own  head. 

3lnft.  170.     Hawk.  P.  C.  c.  70.  .§a.  cent.  Dyer,  288.  b. 

3  Mod.  66.  So,  if  one  inferts  in  an  indi6lment  the  names  of  thofe  againft 
Hawk.P.C.  ^i^om  in  truth  it  was  not  found,  this  is  for^jerv. 

C.70.  §z.  '  a      . 

3  ir.ft.  171.        So,  where  one  finding  another's  name  at  the  bottom  of  a  letter, 

a^^^^-^-^-  at  a  confiderable  diltance  from  the  other  writing,  caufes  the  letter 

' '  '  ^  *     to  be  cut  off,  and  a  general  releafe  to  be  written  above  the  name, 

and  then  takes  off  the  fcal  and  fixes  it-uniler  tlie  releafe. 
Moor,  619.        Alfo,  the  making  any  fraudulent  akeration  of  the  form  of  a 
Hawk.P.C.  |.j.yg  cleed,  in  a  material  part  of  it,  is  forgery;  as  the  making  a 
BuMn  leafe  of  the  manor  of  Dale  appear  to  be  a  leafe  of  the  manor  of 

3  inil.  169.  Sale,  by  changing  the  letter  D.  into  an  5.,  or  by  making  a  bond 
nivLord        f^j.  ^^g  hundred  pounds  expreffed  in  fiyurcs  feem  to  have  been 

C0K.C  l£crzis  — 

to  think,       made  for  live  thoufand,  by  adding  a  new  cypiier. 

that  a  deed  fo  altered  is  more  properly  to  be  called  a  falfe  th.in  a  forged  deed  ;  but  by  Hawk,  this  is  for- 
gery ;  for  a  man's  hand  and  feal  are  es  falfciv  made  ufe  of  to  teiiiry  his  alien:  to  an  initrument,  which 
after  f'jch  an  alteration  is  no  mors  his  deed  than  a  ftranger's.  H.-wk.  P.C.  c. -o.  §2.  [In  all_for- 
gevies  indeed,  the  inftrument  itfclf  muft  be  falfe:  and  t'lerefore,  if  a  perfon  give  a  note  er.tirely  <3.?  bii 
oicrtf  and  ar:  his  ctvii  account,  his  fublcribing  it  wi:h  a  fictitious  nairiK  will  not  rn^ike  it  a  forgery.  But 
if  he  gives  the  note  in  a  difrcrent  charafter  than  that  which  he  raall;  brars,  as  if  pretending  to  be  the 
executoi  of  A-  he  receives  money  fromi?.  on  account  of  his  fuppofed  tettator,  and  gives  a  note  for  it  as 
and  in  the  name  of  executor  of  A,,  this  is  a  forgery,  for  in  this  cafe,  the  inlbumenc  is  falfe  in  itfeif. 
Dunn's  cafe.    Leach's  Cafes,  54.] 

Puit.  46.  But  as  the  fraud  and  intention  to  deceive,  bv  impofing  upon  the 

21  H.  6.       world  that  a?  the  adl  of  another,  which  he  never  confented  to,  are 
Hawk.P.C.  the  chief  ingredients  which  conftitute  this  offence  ;  fo  it  hath  been 
c.  70.  §3.     holden,  that  he  who  writes  a  deed  in  another's  name,and  feals  it 
in  his  prelence,  zvA  by  his  command,  is  not  guilty  of  forgery,  be- 
caufe the  law  looks  upon  this  as  the  otlier's  hand  and  fcaling,  being 
done  by  his  approbation  and  command. 
Moor, 760.        So,  if  a  man  writes  a  will  for  another  without  any  ciirc61ions 
from  him,  and  lie  for  whom  it  is  written  becomti.s  iioti  compos 
before   it  is  brought  to  him,  it  is  not  forgery ;  fur  it   is  not  the 
bare  writing  of  an  inilrument  m  another's  wanie  without  his  privity, 
6  but 
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but  the  giving  it  a  falfe  appearance  of  having  been  executed  by 
him,  which  makes  a  man  guilty  of  forgery. 

Alfo,  he  cannot  be  puniflied  as  guilty  of  forgery,  who  rafeth  Moor,6i^. 
the  word ///^m  out  of  a  bond  made  to  himfelf,  and  putteth  in  N°y>99' 
marcisy  becaufe  here  is  no  appearance  of  a  fraudulent  defign  to        '^^^' 
cheat  another,  and  the  alteration  is  prejudicial  to  none  but  to  him 
who  makes  it,  whofe  fecurity  for  his  money  is  wholly  avoided  by 
it ;  ye't  it  feems  to  be  forgery,  if  by  the  circumftances  of  the  cafe 
it  fhould  any  way  appear  to  have  been  done  with  an  eye  of  gain- 
ing an  advantage  to  the  party  himfelf,  or  of  prejudicing  a  third 
perfon  :  alfo,  it  is  holden,  that  fuch  an  alteration,  even   without 
thefe  circumftances,  is  a  mifdemefnour  though  it  be  not  forgery. 

[So,  a  perfon  who  has  been  known  by  a  name  which  was  not  his  R.  ▼. 
own,  and   who  afterwards,    for   the   purpofes  of  Concealment,  tickles, 
aflumes  his  own  name,  and  in  that  name  draws  a  bill  of  exchange,  cafes,  345. 
is  not  guilty  of  forgery,  although  the  bill  was  drawn  for  the  pur- 
pofes of  fraud.] 

It  feems,  that  by  a  bare  nonfeafance  a  man  cannot  be  faid  to  be  Moor,  762, 
guilty  of  forgery;  as  if  a  man  in  drawing  a  will  omits  a  legacy  ^°y?  "^'' 
which  he  is  diredted  to  infert :  yet  it  hath  been  holden,  that  if  the 
omiffion  of  a  bequeft  to  one  caufe  a  material  alteration  in  the 
limitation  of  a  bequeft  to  another,  as  where  the  omiiTion  of  a 
devife  of  an  eftate  for  life  to  one  man  caufeth  a  devife  of  the  fame 
lands  to  another  to  pafs  a  prefent  eftate,  which  otherwife  would 
have  pafled  a  remainder  only,  he  who  makes  fuch  an  omiffion  is 
guilty  of  forgery. 

But  it  feems  to  be  no  way  material,  whether  a  forged  inftru-  Hawk.  P.O. 
ment  be  made  in  fuch  a  manner,  that  if  it  were  in  truth  fuch  as  ^'  7^-  §  7* 
it  is  counterfeited  for,  it  would  be  of  validity  or  not ;  and  upon 
this  ground  it  hath  been  adjudged,  that  the  forgery  of  a  protedlion 
ill  the  name  of  y^.  B.  as  being  a  member  of  parliament,  who  in  Sid.  142. 
truth,  at  the  time,  was  not  a  member,  is  as  much  a  crime  as  if  he 
were. 


(B)  Of  what  Nature  or  Kind  the  Writing  muft  be 
to  conftitute  the  Offence  Forgery  at  Common 
Law. 

T  T  is  clearly  agreed,  that  at  common  law  the  counterfeiting  of  a  Roll,  Abr. 

-■•  matter  of  record  is  forgery  ;  for,  fince  the  law  gives  the  higheft  ^5-  76. 

credit  to  all  records,  it  cannot  but  be  of  the  utmoft  ill  confe-  Cro.  Eiit.' 

quence  to  the  publick  to  have  them  either  forged  or  falfified.  178. 

3  Mod.  66. 

Alfo,  it  is  agreed  to  be  forgery  to  counterfeit  any  other  authen-  (a)  Roll, 

tick  matter  ,of  a  publick  nature,   as  (a)  a  privy  feal,  or   (b)   a  •'^'"■' 68. 

hcence  from  the  Barons  of  the  Exchequer  to  compound  a  debt,  cro'!car. 

or  [c)  a  certificate  of  holy  orders,  or  [d)  a  protection  from  a  par-  s^^- 
Jiamentman.                       (i)  Roll.  Abr.  65.  pi.  5.     aBulf.  137.     (O  Lev.  138.     (J)"sid!iia. 

T  4  It 


'28o 
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It  Is  ali'o  unqueftionable,  that  a  man  in;iy  be  in  like:  nianUv-v 
guilty  of  forgery  at  common  law  by  forging  {a)  a  deed  j  and  there- 
fore it  feems,  that  one  m;iy  be  equally  guilty  by  forging  (f>)  a 
\vill,  which  cannot  be  thought  to  be  pf  kfs  confequciicc  than  a 
deed. 


{a)  Roll. 

Abr.  66. 

pi.  10. 

Rayin.  Si. 

Owen,  4.7. 

Sid  278.' 

3  Leon.  1  70. 

(^)  Moor,  760.     Noy,  toi.     Dyer,   3c;.  and  Hawk.  P.  C.  c.  7c.   ^  lo-,  where  it  ij  faid,  tliat  lie 

Cannot  find  this  point  any  wheic  direftly  holden [But  fee  ir.J'itj,  and  ti.e  next  head.] 


(c)  Roll. 
Rep.  431. 
Sid.  16. 
355.451. 
Roll.  Abr. 
66.  pi.  8,9. 
"Winch.  40. 
90. 

3  Leon  231. 
Leon.  loi. 
Cro.  Eliz. 
aQ6.  853. 
3  Bulf.  -65. 
(</)   Cro. 
Eliz.  166. 
Yelv.  146. 
3  Bulf.  265. 
(e)  Hawk. 
P.  C.  c.  70. 
§11. 

(/)   Yelv. 
Z46. 


The  King 
and'Ward, 
Mich. 
II  Geo.  I. 
Barnard. 
K.  B.  10. 
2  Ld.  Raym. 
3461. 


There  feem  to  be  fome  flrong  opinions  in  the  (r)  books,  that 
the  counterfeiting  of  any  writings  of  an  inferior  natnre  to  thoi'e 
above-m.entioned,  is  not  forgery  at  the  common  law.  Alfo  it  hath 
been  {d)  holden,  that  the  forging  of  another's  hand,  and  there- 
by receiving  rent  due  to  him  from  his  tenants,  is  not  puriifliablc 
at  all ;  but  by  (e)  Hnivk.  it  cannot  furcly  be  proved  by  any  gooil 
authorities,  that  fuch  bafe  crimes  are  wholly  dlfregarded  by  the 
common  law,  as  not  deferving  a  puhlick  profecuticn  ;  for  the 
opinion,  that  they  are  punifiiable  by  no  law,  feems  by  no  means 
to  be  maintainable,  fince  many  of  them  are  moil  certainly  pu- 
nifiiable by  force  of  33  i/.  8.  cap.  irj  neither  can  it  be  a  con-r 
vincing  argument,  that  they  are  not  punifhable  by  com.mon  law, 
[f)  becaufe  they  are  of  a  private  nature,  as  much  as  other  writ- 
ings concerning  other  matters ;  yet  no  one  will  fay,  that  the 
making  of  a  falfe  deed  concerning  a  private  matter,  is  not  punifh- 
able at  common  law  ;  but,  perhaps,  fays  he,  it  may  be  rcafonable 
to  make  this  diflinclion  between  the  counterfeiting  of  fuch  writ- 
ings, the  forgery  whereof,  as  in  the  above  cafes,  is  properly  pu- 
nifiiable as  forgery,  and  the  counterfeiting  of  other  writings  of 
an  inferior  nature  ;  that  the  former  is  in  itfelf  criminal,  whether 
any  third  perfon  be  adlually  injured  thereby  or  not ;  but  that  the 
latter  is  no  crime  unlefs  fome  one  receive  a  prejudice  from  it. 

But  thefe  opinions  came  fully  to  be  confidered  in  a  late  noted 
cafe,  where  it  was  holden,  that  the  counterfeiting  of  a  releafe  of 
acquittance  for  a  fum  of  money,  though  without  feal,  was  for-^ 
gery  •,  and  that  it  would  be  the  mofl  injurious  notion,  and  even  a 
rtflctflion  on  the  common  law,  to  fuppofe  it  fo  defective  as  not 
to  proyide  a  remedy  againft  offences  of  this  natu^^e. 


I 


(C)  What  Offences  of  this  Kind  are  made  Forgery 
by  the  Statute,  and  of  the  Puniihrnent  to  be 
inllided  on  Perfons  guilty  of  Forgery. 

T>  Y  the  5  El'iz.  cap.  14.  it  is  enabled,  "  That  if  any  perfon  or 
•*^  "  perfons,  upon  his  or  their  own  head  and  imagination,  or 
*'  by  falfe  confpiracy  and  fraud  with  others,  fliail  wittingly,  fub- 
*'  tilly,  and  faiicly  forge  or  make,  or  fubtilly  caufe,  or  wittingly 
*'  afTcnt,  to  be  forged  or  made,  any  falfe  deed,  charter  or  writing 
*'  fealcd,  court-roll,  or  the  vi'ill  of  any  perfon  or  perfons  in 
*'  writing,  to  the  intent  that  the  ellate  cf  freehold  or  inlieritance 

"  oi 
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"  of  any  perfon  or  perfons,  of,  in,  or  to  any  lands,  tenements, 
**  or  hereditaments,  freehold  or  copyhold,  or  the  right,  title,  or 
**  intereft  of  any  perfon  or  perfons,  of,  in,  or  to  the  fame,  or  any 
**  of  them,  fhall  or  may  be  molelted,  troubled,  defeated,  reco- 
*'  vered,  or  charged,  or  fhall  pronounce,  publifh,  or  fhew  forth  in 
**  evidence,  any  fuch  falfe  and  forged  deed,  charter,  writing, 
**  court-roll,  or  will  as  true,  knowing  the  fame  to  be  falfe  and 
**  forged,  as  is  aforefaid,  to  the  intent  above  remembered,  (ex- 
**  cept  being  attorney,  lawyer,  or  counfellor,  he  (hall  for  his  client 
"  plead,  fliew  forth,  or  give  in  evidence  fjach  falfe  or  forged 
**  deed,  ^c.  to  the  forging  whereof  he  was  not  party  or  privy,) 
**  and  fhall  be  thereof  convidled  either  upon  adlion  or  adVions 
*'  of  forgery  of  falfe  deeds,  to  be  founded  upon  the  faid  ftatute, 
<*  at  the  fuit  of  the  faid  party  grieved  or  otherwife,  according  to 
**  the  order  and  due  courfe  of  the  laws  of  this  realm,  ^c.  he 
*'  ihall  pay  unto  the  party  grieved  his  double  cofts  and  damages, 
*'  to  be  found  and  aflelted  in  that  court  where  fuch  convic- 
**  tion  fhall  be ;  and  alfo  fhall  be  fet  upon  the  pillory  in  fome 
*'  open  market-town,  or  other  open  place,  and  there  have  both 
f'  his  ears  cut  off,  alfo  his  noftrils  Hit  and  feared  with  a  hot 
*'  iron,  dffr.  and  ihall  forfeit  to  the  king  the  whole  iflues  and 
*'  profits  of  his  lands  and  tenements,  and  fuffer  perpetual  im- 
*'  prifonment." 

And  §2'  i^  is  enabled,  "  That  if  any  perfon  or  perfons,  upon 
»*  his  or  their  own  head  or  imagination,  or  by  falfe  confpiration 
*'  or  fraud  had  with  any  other,  ihall  wittingly,  fubtilly,  and  falfe- 
*'  ly  forge  or  make,  or  wittingly,  fubtilly,  and  falfely  caufe  or 
*'  affent  to  be  made  and  forged,  any  falfe  charter,  deed,  or  writ- 
*'  ing,  to  the  intent  that  any  perfon  or  perfons  ihall  or  may  have 
"  or  claim  any  eftate  or  intereft  for  term  of  years,  of,  in,  or 
*'  to  any  manors,  lands,  tenements,  or  hereditaments,  not  being 
**  copyhold,  or  any  annuity  in  fee-fimple,  fee-tail,  or  for  term 
*'  of  life,  lives,  or  years ;  or  ihall,  as  is  aforefaid,  forge,  make, 
*'  or  caufe,  or  affent  to  be  made  or  forged,  any  obligation  or 
♦*  bill  obligatory,  or  any  acquittance,  releafe,  or  other  difcharge 
*'  of  any  debt,  account,  aftion,  fuit,  demand,  or  other  thing 
*'  perfonal,  or  ihall  pronounce,  publifh,  or  give  in  evidence,  ex- 
''  cept  as  is  before  excepted,  any  fuch  falfe  or  forged  charter, 
*'  deed,  writing,  obligation,  bill  obligatory,  acquittance,  releafe, 
*/  or  difcharge  as  true,  knowing  the  fame  to  be  falfe  and  forged, 
*'  and  ihall  be  thereof  convicted  by  any  of  the  ways  and  means 
*'  aforefaid,  he  fhall  pay  unto  the  party  grieved  his  double  cofts 
*'  and  damages,  to  be  found  and  affeffed  in  fuch  court  where  the 
<«  faid  convidlion  ihall  be  had,  and  fhall  be  alfo  fet  upon  the  pi!- 
*'  lory  in  fome  open  market  town,  or  other  open  place,  and  there 
*'  have  one  of  his  ears  cut  off,  and  alfo  ihall  fuffer  imprifonment 
**  for  one  year,  (^c." 

And  by  §  7  ^  8.  it  is  further  enabled,  "  That  if  any  perfon 
**  or  perfons,  being  convidled  or  condemned  of  any  of  the  of- 
*'  fences  aforefaid,  by  any  the  ways  and  means  limited,  ihall, 

«  after 
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*'  after  any  (uch  his  or  their  conviction  or  condemnation  eft- 
<'  foons  commit  or  perpetrate  any  of  the  faid  offences  in  form 
**  aforefaid,  that  then  every  fuch  fecond  offence  fhall  be  adjudged 
*'  felony  without  benefit  of  the  clergy,  faving  to  all  perfons  other 
**  than  the  faid  offenders,  and  fuch  as  claim  to  their  ufes,  all 
**  rights,  ^c.  whicli  they  (hall  have  to  any  the  hereditaments 
*'  of  any  fuch  perfon  fo  as  is  aforefaid  convicled  or  attainted  at 
"  any  time  before,  &c.  faving  alfo  the  dower  of  fuch  offender's 
**  wife,  and  the  right  of  his  heir." 

And  by  §  lo.  it  is  further  enadled,  "  That  all  juftices  of  oyer 
**  and  terminer^  and  juftices  of  affife,  fliall  have  power  to  inquire 
"  of,  hear,  and  determine  the  offences  aforefaid." 

But  it  is  provided,  by  §  9,  12,  (SJ*  i6.  "  That  this  a£l,  or  any 
**  thing  therein  contained,  fhall  not  extend  to  any  ordinary  or  his 
**  commiffary,  ^c.  for  putting  their  feal  of  office  to  any  will  to 
**  be  exhibited  unto  them,  not  knowing  the  fame  to  be  falfe  or 
**  forged,  or  for  writing  the  faid  will,  or  probate  of  the  fame ; 
*'  nor  to  any  prodlor,  ^c.  of  any  ecclefiaftical  court,  for  the 
**  writing,  fetting  forth,  or  pleading  of  any  proxy  made  accord- 
**  ing  to  the  ecclefiaftical  law,  for  the  appearance  of  any  perfon 
**  being  cited  to  appear  in  fuch  court ;  nor  to  any  archdeacon  or 
*'  official  for  putting  their  authentick  feal  to  the  faid  proxy  or 
*'  proxies ;  nor  to  any  ecclefiaftical  judge  for  admitting  the  fame  ; 
*'  nor  to  any  perfon  who  fliall  plead  or  (hew  forth  any  deed  or 
**  writing  exemplified  under  the  great  feal  of  Englandy  or  under 
*'  the  feal  of  any  other  authentick  court  of  this  realm  ;  nor  to  any 
*'  perfon  who  fliall  caufe  any  feal  of  any  court  to  be  fet  to  any 
**  fuch  deed,  charter,  or  writing  enrolled,  not  knowing  the  fame 
**  to  be  falfe  or  forged." 

In  the  conftrudlion  of  this  ftatute  the  following  points  have 
been  holden  : 
Dyer,  52;.         i.  That  a  falfe  cuftomory  of  a  copyhold  manor  made  in  parch- 
pi.  26.  ment,  under  the  feais  of  feveral  tenants  of  the  manor,  and  con- 

Hawkrp.c!  taining  in  it  divers  falfe  cuftoms,  apparently  tending  to  the  diflie- 
c.  70.  §17.  rifon  of  the  lord,  and  falfely  pretending  to  be  its  title,  to  be  fct 
forth  by  the  confent  of  all  the  tenants  and  allowance  of  the  lord, 
is  within  the  firft  branch  of  the  forgery  mentioned  in  the  ftatute, 
as  being  a  fealed  writing  made  to  the  intent  to  moleft  the  inhe- 
ritance of  the  lord. 
3lnft.  170.       2.  That  the  forgery  of  a  leafe  for  years,  or  of  a  grant  of  a 
H°^  k*P  C   rent-charge  for  years,  in  the  name  of  one  who  is  feifed  of  a  free- 
070.^18.  hold  or  inheritance,  is  alfo  within  the  faid  firft  branch  *of  the 
ftatute,  becaufe  the  faid  branch  is  penned  in  general  words  ex- 
tending to  any  moleftation  whatfoever  of  fuch  eftate,  without 
mentioning  any  eftate  or  intereft,  in  the  claim  whereof  fuch  mo- 
leftation ftiall  confift  ;  and  from  this  ground  it  follows,  that  thefe 
words  in  the  fecond  branch  of  forgery  mentioned  in  the  ftatute, 
to  the  intent  that  any  perfon  JJmll  claim  any  ejlate  or  interejl  for  term  of 
yearsy  &:c.'  are  meant  only  of  fuch  forgeries  as  relate  to  fuch  an 
eftate  or  intereft  ;/;  effe  before. 

3.  That 


3.  That  the  forgery  of  a  will  in  writing  of  one  poflefTed  of  Dyer,  302. 
Tuch  an  eftate,  mentioning  a  bequeft  thereof,  is  within  the  faid  Pj-  ^^- 
fecond  branch  of  the  ftatute,  as  being  a  falfe  writing,  made  to  c.70.  §  19.* 
the  intent  that  fome  perfon  may  claim  an  eftate  for  years,  not- 
withftanding  the  faid  branch  makes  no  exprefs  mention  of  a  will, 

.as  the  firft  doth. 

4.  That  the  forgery  of  a  leafe  of  lands  in  Ireland  is  not  within  3  Leon.  170. 
cither  of  the  branches  of  the  ftatute. 

5.  That  the  forgery  of  a  deed,  containing  a  gift  of  mere  per-  3 Leon.  170, 
fonal  chattels,  is  alfo  no  way  within  the  ftatute,  the  words  f^^wk.P.C. 
whereof  to  this  purpofe  are,  If  any  perfon  Jhall  forge  afiy  ohligation^    '''  ^ 

or  bill  obligatory,  or  any  acquittance,  releafe,  or  other  difcharge  of  any 
debt,  account,  atlion,  fuit,  demand,  or  other  thing  perfonal. 

6.  That  the  forgery  of  a  ftatute  merchant,  or  of  a  recogni-  15H.  7. 
zance  in  the  nature  of  a  ftatute  ftaple,  by  acknowledging  them  '5' a* 
in  the  name  of  another,  are  within  the  ftatute,  as  being  obliga-  Abr.4.65. 
tions,  becaufe  they  muft  have  the  feal  of  the  party,  by  the  ex-  Hawk.  p.c. 
prefs  words  of  the  ftatute,  which  appoint  in  what  manner  fuch  ^'T^-h'^'^- 
ftatute  or  recognizance  ftiall  be  taken  ;  but  that  the  forgery  of  the  «nfr.' 
ftatute  ftaple  is  no  way  within  the  ftatute,  becaufe  it  needeth  not 

the  feal  of  the  party,  but  only  the  feal  of  the  ftaple  provided 
for  it. 

7.  That  he,  who  is  truly  informed  by  another  that  a  deed  is  3  in^-  i7i« 
forged,  is  in  danger  of  the  ftatute,  if  he  afterwards  publifh  the  ^f^^   f'J'' 
fame  tp  be  true,  for  the  words  of  the  ftatute  are,  If  any  onefhall 
publiftj,  ^c,  fuch  falfe  and  forged  deed,  Sec.  knoiving  the  fame  to  be 

falfe  or  forged. 

8.  That  the  double  damages  to  be  awarded  to  the  party  grieved  3  inft.  172. 
by  a  forged  releafe  of  an  obligation,  l^c.  ftiall  be  governed  by  the  Hawk.  p.c. 
penalty,  and  not  by  the  true  debt  appearing  in  the  condition,  ' '  *'*'*■ 

9.  That  one,  who  hath  been  convi6led  of  publiftiing  a  forged  3  Inft.  171. 
deed,  may  become  guilty  of  felony  by  forging  another  deed  after-  ^^wk.  P.c. 
wards,  as  well  as  by  publifhing  any  fuch  deed,  notwithftanding  '''  ^  5- 
the  fecond  offence  be  not  of  the  very  fame  nature  with  the  firft  j 

for  the  words  of  the  ftatute  are.  If  any  perfon  being  conviBed  or 
condemned  of  any  of  the  offences  aforefaid,  &i.c.  fhall  after  any  fuch 
conviciion  or  condemnation  eftfoons  commit  any  of  the  faid  offences. 

10.  That  notwithftanding  it  be  neceffary,  in  every  profecution  3Keb.  355. 
upon  the  ftatute,  ftri6lly  to  purfue  the  very  words  of  it;  (for  3^7- 
which  caufe  it  hath  been  refolved,  that  an  indi£lment,  fetting  Keb.  849?* 
forth  the  forgery  of  a  writing  indented,  without  adding  that  it  2  Keb.  129. 
was  feaied,  is  infufficient;)  yet  there  was  no  neceflity  that  the  y^^'^*'* 
tranflation  of  the  words  of  the  ftatute  fliould  be  in  proper  clafli-'  24. 

cal  Latin,  fo  that  it  were  intelligible  *,  and  upon  this  ground  it  Saik.  376. 
hath'been  adjudged,  that  an  indictment  fetting  forth,  that  the  f ^o'^'T^a" 
defendant  fuper  caput  fuum  proprium    did  forge,  iSc,  meaning 
thereby  to  exprefs  that  he  did  it  of  his  own  head,  is  fufficient. 

11.  That  upon  an  inditlment  of  trefpafs,  forgery  and  publica-  2  Lev.  m. 
tion  cf  a  deed,  a  verdidl  finding  the  defendant  guilty  de  tranf-  ^^'• 
^refjion^  ~<J  forgeria  pradiclis,  prout  fuperius^  in  indi^amtnto  fupponi-  Hawk!  P.c. 

tur,  «•  70'  §  27. 
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Ktb.  -07. 
74.2.  80-. 
S48.  The 
King  V. 

and  Fdfch. 
4  Geo.  z. 
S.  P,  deter- 
mined be- 
tween The 
King  and 
Croke, 
2  Stra.  901. 
Barnard. 
K.  B.  168. 
441.  461. 
(B). 

*  Made  per- 
petual by 
9  Geo.  2. 
C.18.  Gf 
vide  31G.  2. 
C.  22.  §  81. 


Ruffeirs 
cafe. 
Leach's 
Cafes,  3. 


iur^  is  fufRcIcnt,  becaufc  tiicfe  words  de  tranfgrejjtone  pntdici.  in- 
clude the  whole  :  alfo,  perhaps  fiich  a  vcrditfc  may  be  fufficient 
for  another  reafon,  becaufe  the  offence  is  equally  within  the  fla- 
tute,  and  the  puniftiment  the  very  fame,  whether  the  party  be 
guilty  both  of  the  forgery  and  publication,  or  of  one  of  them 
only. 

12.  That  if  the  conveyance  be  defedlive,  fo  as  not  to  pafs  the 
thing  intended  to  be  conveyed,  yet  it  is  within  the  a(£t ;  as  where 
to  an  indidtmeat  of  forgery  the  error  aihgned  was  of  a  deed  en- 
rolled, and  the  acknowledgment  laid  eleven  months  after  the  en- 
rolment ;  and  it  being  obje£led,  that  it  being  of  a  bargain  and 
fale  it  could  have  no  force,  nor  be  any  way  bitiding  to  the  party 
without  the  acknowledgment ;  the  court  held,  that  admitting 
the  acknowledgment  effential,  fo  that  the  enrolment  was  not 
good,  unlefs  that  appeared,  (which  they  feemed  to  deny,)  yet 
that  it  was  within  the  llatute ;  and  that  though  there  be  a  flaw  in 
the  conveyance  forged,  which  counfel  learned  may  efpy  and 
avoid,  yet  the  party  may  be  impeached,  molefted,  and  troubled 
by  fuch  deed,  which  makes  it  within  the  (latute. 

By  the  2  Geo.  1.  cap.  25.  *  reciting,  that  the  laws  already  in 
force  were  not  effe61:ual  for  preventing  the  abominable  crimes  of 
forgery,  it  is  enadled,  "  That  if  any  perfon  fliall  falfely  make, 
*'  forge,  or  counterfeit,  or  caufe  or  procure  to  be  falfely  made, 
*'  forged,  or  counterfeited,  or  willingly  a<Sb  or  aflift  in  the  falfe 
"  making,  forging,  or  counterfeiting,  any  deed,  will,  teftament, 
**  bond,  writing  obligatory,  bill  of  exchange,  promiffory  note  for 
**  payment  of  money,  indorfement  or  alFignment  of  any  bill  of 
**  exchange,  or  promiffory  note  for  payment  of  money,  acquit- 
*'  tance  or  receipt  cither  for  money  or  goods,  with  intention  to 
"  defraud  any  perfon,  knowing  the  fame  to  be  falfe,  forged,  or 
*'  counterfeited,  then  every  fuch  perfon,  being  thereof  lawfully 
**  convi6led  according  to  the  due  courfe  of  law,  (hall  be  deemed 
**  guilty  of  felony,  without  benefit  of  clergy." 

Provided,  *'  That  no  attainder  for  this  offence  (hall  make  6r 
*•  work  any  corruption  of  blood,  lofs  of  dower,  or  diflierifon  of 
"  heirs." 

And  by  the  7  Geo.  2.  c.  22.  reciting  the  lafl  above-mentioned 
ftatute,  and  that  the  fame  doth  not  extend  to  the  forging  of  any 
acceptance  of  bills  of  exchange,  it  is  enabled,  "  That  if  any 
••  perfon  (hall  falfely  malce,  alter,  forge,  or  counterfeit,  or  caufe 
•*  or  procure  to  be  falfely  made,  altered,  forged,  or  counterfeited, 
**  or  willingly  a£l  or  affilt  in  the  falfe  making,  altering,  forging, 
*«  or  counterfeiting  any  acceptance  of  any  bill  of  exchange,  or 
"  the  number  or  principal  fum  of  any  accountable  receipt  for 
*'  any  n(f)te,  bill,  or  other  fecurity  for  payment  of  money  or  de- 
**  livery  of  goods,  with  intention  to  defraud  any  perfon  whatfo- 
*•  ever,  or  fliall  utter  or  publiih  as  true,  any  falfe,  altered,  forged, 
*<  or  counterfeited  acceptance  of  any  bill  of  exchange,  or  ac- 
*«  countable  receipt  for  any  note,  bill,  or  other  fecurity  for  payr 
"  ment  cf  money  or  delivery  of  goods,  with  intention  to  defraud 

*•  any 


*'  any  perfon,  knowing  the  fame  to  be  falfe,  altered,  forged,  or  [  *The  foU 
*'  counterfeited ;  then  every  fuch  perfon,  being  thereof  lawfully  ^°"'.'"8  f'^r- 
**  convi£ted,  according  to  the  due  courfe  of  law,  fhall  be  deemed  aifo  felonies 
"  guilty  of  felony,  and  {hall  fuffer  death  as  a  felon,  without  be-  without  be- 
"nefit  of  clergy*."  ^^^^ 

Of  tejl'momal  of  juftices  by  foldiers  or  mariners,  39  Eliz.  c.  17.  §3-;  of  authorities  to  transfcf 
Jtock,  or  perfonating  proprietors,  8  Geo.  i.  c.aa.,  31  Geo.  a.  c.  aa.  §80.  ;  of  order  for  paymenc 
of  annuities,  or  ferfonating  the  proprietor,  9  Geo.  i.  c.  12.  §4.,  9  Geo.  a.  c.  34.  ^8.  ;  of  new 
Jiampiy  or  receipts  for  money  payable  on  indentures,  8  Ann.  c.  9.  ^  41.  ;  of  the  hand  of  the  accountants 
general,  rcgijirar,  clerk  of  the  report-cffce,  or  any  of  the  copiers  of  the  hank,  12  Geo.  i.  c.  32.  §9.; 
of  Eajl  India  bonds,  id.  ;  of  South  Sea  common  feal  bonds,  rcceifts,  or  warrants  for  dividends,  9  Ann. 
c.  21.  ^  57.,  6  Geo.  I.  c.  4.  §  56.,  Geo.  I.  c.  1 1 .  §  50.,  la  Geo.  1.  c.  32.  ^  9.  and  other  fubfequent 
adts  j  of  Mediterranean  pajfes,  4  Geo.  a.  c.  18.  ;  of  any  entry  of  acknoivlcdgment  of  bargainor  in  bar- 
gain and  fale  in  theregiftry  of  Yo>k,  the  fecond  offence,  8  Geo.  a.  c.  6.  §  31. ;  oi ftamp  for  marking 
gold  Aadjil-ver,  31  Geo.  2.  c.  32.  ^15.;  of  policies  of  Royal  Exchange  imi  London  ^Jf/irances,  6  Geo.  i. 
c.  18.   ^  13.  ;  of  debentures,  5  Geo.  I.    c.  14.    §10.  ;    of  the  marks  on  leather,  9  Ann.  c.  11.   §44., 

5  Geo.  I.  c.  2.  §9.  ;  on  linen,  10  Ann.  c.  19.  ^  97.,  4  Geo.  3.  c.  37.  ^  26.  ;  of  the  common  feal  of 
the  bank,  or  of  bank  notes,  8&  9  W.  3.  c.  ao.  §  36.,  11  Geo.  i.  c.  9.  §6.,  15  Geo.  I.  c.  13.  §  11.; 
of  exchequer  bills,  7&8  W.  3.  c.  31.  §  73.,  9  W.  3.  c.  a.  §  3.,  5  Ann,  c.  13.,   3  Geo.  i.  c.  8.  §  40., 

6  Geo.  I.  c.  4.  §91',  9  Geo.  i.  c.  5.  ^  19.,  1 1  Geo.  t.  c.  17.  §  6.,  &c. ;  of  lottery  orders, 
IX  Ann.  c.  a.  5  Geo.  i.  c.  3.,  and  fubfequent  lottery  a£ts ;  of  fiamps,  5  W.  &  M.  c.  21.  §ii., 
9  &  10  W.  3.  c.  25.  §  59.,  9  Ann.  c.  23.  §  34.,  10  Ann.  c.  19.  '§115.  163.,  10  Ann.  c.  26. 
^73.,  5  Geo.  I.  c.  2.  §9.,  6  Geo.  i.  c.  ai.  §60.,  29  Geo.  a.  c.  12.  ^  a  1.,  29  Geo,  a.  c.  13.  §  5., 
^oGeo.  2.  c.  19.  ^37.,  32  Geo.  2.  c.  35.  §  17.,  a  Geo.  3.  c.  36.  §  8.,  5  Geo,  3.  c.  35.  §  6-,  c.  46. 
§40.,  0,47.  §8.,  7  Geo.  3.  0,44.  §5.,  16  Geo.  3.  c.  34.  §  15.,  17  Geo.  3.  c.  50.  §25., 
20  Geo.  3.  c.  18.,  23  Geo.  3.  c.  49.  §  20.,  c.  58.  §  11.,  24  Geo.  3.  c.  54.  §  16.,  25  Geo.  3,  c.  50. 
§19,,  c.  55.  §  15.,  c.  51.  §  15.,  c.  79.  §  17.,  c.  48.  §  10.  i  of  feamens''  tickets,  wills,  Sec,  9  Geo.  3. 
c.  30.  §  6.  ;  of  the  hand  of  receiver  of  prefnes,  32  Geo.  2.  c.  14.  §9.;  of  acceptance  of  bills  of 
exchangt  to  defraud  corporations,  18  Geo.  3.  c.  18,  j  of  warrant  or  order  for  payment  of  money  or 
Seliiiery  of  goods,  7Geo.  2.  0.22. 3 

^A  man  may  be  guilty  of  forgery  within  feveral  of  the  above  Foft.  ii6, 
flatutes,  though  the  perfon  whofe  name  or  fignature  he  purports 
to  forge  be  not  in  exiftence.     As,    If   a  perfon  alter  his   own  Holland's 
name  indorfed  on  a  bill  of  exchange  to  the  name  of  a  perfon  be-  ^^^^' 
ginning  with  the  fame  initial,  although  there  is  no  known  perfon  q^{^^  *^g_ 
in  exiftence,  anfwering  to  the  name  forged.     So,  where  a  perfon  R.  v.  Tuft, 
in  pofleffion  of  a  promiflbry  note,  which  had  been  loft,  indorfes  ^'"'0^ 
it  in  a  fi£lltious  name  in  order  to  get  it  difcounted.     Upon  the  j-.g     * 
fame  principle,  a  man  may  be  indlcSled  for  forging  a  /a/i  will  and  R.  v.  Co- 
teftament,  although  the  fuppofed  teftator  be  alive.  8^"'  Leach, 

If  a  bill  of  exchange  payable  to  ji.  or  order  get  into  the  hands  Mead  v. 
of  another  perfon  of  the  fame  name  with  the  payee,  and  fuch  Young, 
perfon,  knowing  that  he  is  not  the  perfon  in  whofe  favour  it  was  jS.^'"'    ^^ 
4rawn,  indorfe  it,  he  is  guilty  of  forgery. 

A  foFged  draught  on  a  banker  is  an  order  for  the  payment  of  Locket's 
money  within  the  7  Geo.  2.  c.  11.,  although  no  perfon  of  the  "'^^  ^"*=''- 
pame  forged  ever  kept  cafh  there.  ^' 

To  forge  a  note  in  imitation  of  a  bank  note,  although  there  be  Elliot's 
no  water- mark,  and  the  word  poi47jds  be  omitted,   is  a   capital  '^^^^'  "^' 
offence. 

An  entry  of  the  receipt  of  money  or  notes  made  by  a  cafliler  Harrifon's 
of  the  bank  of  Etigland  in  the  bank  book  of  a  creditor,  is  an  ac-  ^'^'^^  '*'' 
countable  receipt  for  the  payment  of  money  within   7  Geo.  2. 
c.  22.,  and  altering  the  principal  fum  by  prefixing  a  figure  to  in- 
creafe  its  numeration,  is  a  capital  forgery. 

So, 


486  IFormctJon. 

Jones  and  So,  IS  a  forgcry  with  intent  to  defraud  the  Jleivards  of  the  fe'aft 

*'»'•""'*       of  the  fons  of  the  clergy. 

295-  But  a  forged  order  for  the  delivery  of  goods,  to  be  vitliin 

266.'°  *  7  ^^°'  ^'  '^'  ^^*  "^"^  ^^  pofitive  and  compulfory.  It  muft  Hke- 
ciinch's  wife  be  directed  to  the  perfon  who  holds  the  goods,  and  it  muft 
cafe,  id.  appear  upon  the  indiftment  that  the  perfon  whofe  name  is 
Foft.  110.     charged  to  be  forged,  had  an  authority  to  make  fuch  order  as  the 

forged  order  purports  to  be. 
R.V.Jones,  Where  an  indi£lment  ftated  that  the  inftrnment  forged  "  pur- 
Dougl.  300.  u  ported  to  be  a  bank  note,"  but,  in  fa£l,  it  was  very  different 
and  diftinguifliable  from  that  fecurity ;  the  court  held  that  the 
defedt  could  not  be  fupplied,  fo  as  to  fupport  the  indi£lment,  by 
any  reprefentations  of  the  party  at  the  time  he  uttered  it.] 


jFormeDon, 


Co. Lit.        TT^ORMEDON  is  a  real  aflion  which  lies  for  the  IlTue  m 

326.  a.        Ji    t^jj  jjffgj.  j.j^g  death  of  his  anceftor,  or  for  him  in  remainder 

Booth  139.  o^  reverfion  after  the  eftate-tail  determined,  and  is  called  forme'- 

dotif  becaufe  the  writ  comprehends  the  form  of  the  gift. 

The  proceedings  in  this  aQion,  as  in  all  other  real  aflions,  be- 
ing dilatory  and  expenfiye,  it  is  now  feldom  brought ;  but  as  it  is 
a  proper  remedy  in  many  cafes,  and  ftill  in  ufe,  we  fhall  confider 
it  under  the- following  heads. 

(A)  Of  the  feveral  Writs  of  Formedon  :  And  herein, 

1.  Of  the  Formedon  in  Defcender. 

2.  Of  the  Formedon  in  Remainder. 

3.  Of  the  Formedon  in  Reverter. 

(B)  Of  what  Things  a  Formedon  will  lie. 

(C)  How  the  Demandant  muft  fet  forth  his  Title. 

(D)  Of  the  Tenant's  Plea  in  Abatement  or  Bar. 


(A)  Of 


jtometiom  2^7 

(A)  Of  the  feveral  Writs  of  Formedon  :  And  herein, 

1.  Of  the  Formedon  in  Defcender. 


FOrmedon    in   the  defcender   is  an   adion   ancejlrel  droititrely  ainft.  291. 
which  Ues  for  the  iflue  in  tail,  upon  a  violation  of  that  right  ^'°^'  ^35* 
which  defcends  to  him  from  his  anceftor,  according  to  the  form  ji^.L.* 
of  the  gift,  and  is  in  nature  of  a  writ  of  right,  being  the  [a)  Lit.  §  595. 
higheft  writ  that  an  iflue  in  tail  can  have.  iherefore 

tenant  in  tail  fhall  not  have  a  writ  of  right /ar  disclaimer,  nor  a  quo  jure,  nor  a  ne  injujle  wxis,  nor  tiupir 
tbiii,  or  rathnahili  parte,  nor  a  mortdancejior,  nor  ifur  ct/i  In  vita  ;  for  thefe  and  the  like  none  but  tenaat 
in  fee  fliall  have.  Co.  Lit.  326.  b.— — But  tenant  in  tail  fliall  have  a  qucd permitiat,  a  writ  oi  cujloms 
andfer-vkei  in  U  debet  &  foUt,  but  not  in  the  debet  only  ;  and  in  like  manner  he  fliall  have  zjeBa  ad  mo- 
hndinum  in  le  debet  &  folet,  but  not  in  the  debet  only  ;  alfo  he  may  have  a  writ  of  entry  in  confmdi  cajuj 
and  an  admeafurement,  and  a  nati-vo  babendo,  cej/ii-vit,  efcheat,  wajie,  and  the  like.    Co.  Lit.  326.  b. 

This  writ  lay  not  at  common  law,  but  was  given  by  Wejltn.  2.  Co.  Lit. 
cap.  I.  the  {b)  form  of  which  is  fet  forth  in  the  ftatute ;  for  at  V'J'^t'^' 
common  law  all  eftates-tail  were  fee-fimple,  conditional,  and  the  oij/L.* 
donee,  by  having  iflue,  might  have  aliened  the  eftate  or  forfeited  And,  73. 
it,  in  which  cafes  the  ifllie  had  no  remedy  •,  but  when  by  this  f''°^*'  *39» 
ftatute,  called  the  ftatute  de  dotiis  conditmmUbiiSy  the  donee  was  6*Co.  40. 
deprived  of  this  power,  it  was  alfo  neceflary  that  the  ifliie  fhould  Moor,  155. 
have  a  remedy  againft  the  alienation  or  difcontinuance  of  his  an-  X^|^'^^^^^* 
ceftor,  and  therefore  the  [c]  formedon  in  defcender  was  given.       tit.  £/?ar«, 

1a\l.  [b)  But  though  the  form  of  the  writ  be  fet  down,  yet  the  ftatute  need  not  be  recited,  nor  any 
other  ftatute  which  giveth  the  form  of  the  writ.  2  Inft.  336.  (<,-)  That  where  the  heir  could  not  have 
an  aflife  of  mortdav.ieftor,  he  might,  according  to  his  fpecial  cafe,  have  a  formedon  in  defcender  at  com* 
men  law,  but  then  he  was  to  recover  a  fee-fimple.     Plow.  239.  b.  fer  Bendlow.     Co.  Lit.  60.  b. 

And  therefore  fince  this  ftatute  upon  [d)  every  gift  in  tail  of  F.  N.  B. 
lands  or  tenements,  if  the  anceftor  alien  the  lands  or  tenements,  ^jf "Jt 
or  be  difleifed  or  deforced  thereof  and  die,  he  w^ho  is  heir  unto  thedemand- 
the  lands,  by  force  of  the  gift,  fliall  have  his  formedon  in  de-  ant  may 
fcender  againft  him  who  is  tenant  of  the  lands  or  tenements,  or  ^^^  j"^ 
(f )  pernor  of  the  profits  of  the  fame.  upon  feveral 

gifts,     Cro,  Jac.  330.  ./>cr  Coke But  li  A'  makes  a  gift  of  the  manor  of  5.  to  B.  and  the  heirs  of  his 

body,  ana  afterwards  by  another  deed  gives  fixty  acres  of  land  to  B.  and  the  heirs  of  his  body,  upon  the 
dearth  of  B.  without  ifTue,  yl.  cannot  have  one  formedon  in  reverter  on  thefe  diftindl  gifts.  8  Co.  85.  b. 
(e)  But  the  writ  againft  the  pernor  of  the  profits  is  given  by  the  ftatute  of  i  H.  7.  c.  i.  ' 

So,  if  tenant  in  tail  hath  ifliie  two  daughters,  and  one  of  them  F.N.  B, 
hath  iflue  a  fon,  and  dies,  and  the  tenant  in  tail  dieth,  and  a  *'3-C« 
ftranger  abates,  the  furviving  daughter  and  fon  fliall  have  a  for- 
medon in  defcender. 

So,  if  a  man  gives  lands  unto  a  woman,  and  unto  the  heirs  F.  N.  B. 
which  he  himfelf  fliall  beget  on  the  body  of  the  faid  woman,  and  ^ij-  £• 
they  have  ifl^ue  between  them  two  daughters,  and  one  of  them 
hath  iflue  a  daughter,  and  dies,  and  after  the  donor  and  donee 
die,  the  aunt  and  niece  fliall  join  in  a  formedon. 

If  tenant  in  tail  hath  ifiue  two  fons,  and  dies,  and  the  eldeft  F.N.  B. 
fon  enters  and  hath  ifliie  and  dies^  and  the  iflue  enters,  and  dies  *'3'  ^" 

without 


sSS 


JTormcbCirt^ 


r.N.B. 

ai4.  D. 

vide  tit. 
Coparceners. 

Fitz.N.B. 
214.  C. 


F.  N.B, 
Z14..  B. 


^^'itIlOUt  ifTae,  the  youngeft  foii  of  tenant  in  tall  fliall  have  hi« 
formedon  in  defcender. 

If  tenant  in  tail  hath  feveral  daughters,  and  after  his  death 
they  enter  and  make  partition,  if  one  of  the  daughters  after  dif- 
continues,  and  dies  leaving  ilVue,  fuch  ifl'ue  may  have  a  formedon 
in  defcender. 

So,  if  two  coparceners  are  tenants  in  tail  by  defcent  from  their 
father  or  mother,  and  afterwards  they  make  partition,  and  one 
coparcener  hath  iffiie  and  dies,  and  the  other  coparcener  dies 
without  iflue,  the  iflue  (liall  have  a  formedon  in  defcender  for  the 
whole  land. 

So,  if  the  lands  in  gave/kind  be  entailed,  and  defcend  to  many 

brethren  as  heirs  to  their  father,  and  they  make  partition  betwixt 

them  of  the  lands,  and  afterwards  one  aliens  his  part  and  dies, 

hi«  heirs  fliall  have  a  formedon  of  that  which  they  held  in  parts. 

Perk. §334.       If  lands  be  given  to  two  men,  and  to  the  heirs  of  the  body  of 

one  of  them,  and  he  who  hath  the  inheritance  marries,  and  dies 

leaving  IfTue,  fuch  iflue  may,  after  the  death  of  him  who  hath  the 

freehold,  bring  a  formedon  in  defcender  againft  a  ftranger  who 

abates,  and  allege  the  eplees  in  his  father  j  for  to  fuch  an  intent 

the  edate-tail  was  executed  in  the  donee;  but,  in  this  cafe,  it 

feems  that  the  wife  of  the  donee  who  had  the  inheritance  in  him 

(hall  not  be  endowed,  becaufe  the  eftate-tail  was  not  executed  to 

all  purpofes  in  the  hufband. 

Co.  Lit.  If  tenant  in  tail  difcontinue  in  fee,  and  die,  and  the  difcon^ 

^97*  ^'        tinuee  make  a  leafe  for  life,  and  grant  the  reverfion  to  the  iflue, 

he  (hall  not  have  a  formedon  againft  the  tenant  for  life,  for  by  his 

formedon  he  muft  recover  againft  an  eftate  of  inheritance,  which 

the  tenant  hath  not  in  him. 

€Co.  7.  b.         If  in  a  formedon    in  defcender  the  demandant  is  barred   by 

(a)  That  a    ygj-ji^  or  on  demurrer,  yet  his  ilTue  in  tail  fhall  have  a  new  for- 

bar  in  a  tor-  ,  'J 

medon  in  medon  on  the  conftru£lion  of  the  ftatute  W^ejlm.  2.  So,  if  he  be 
defcender  is  barred  of  a  writ  of  error  by  a  releafe  of  errors  by  his  anceftor. 
fn^any  other  Y^^  ^^  ^^^^^  hzvt  z  ucw  Writ  of  crror  *,  for  he  does  not  claim  al 

formedon 


defcender 

brought 

upon  the 

fame  gift.     Co.  Lit.  393 


together  as  heir,  but  per  formam  doni ;  and  by  the  ftatute  he  fhall 
not  be  barred  by  the  feint  or  falfc  pleading  of  his  anceftor,  {a)  fo 
long  as  the  right  of  entail  remains, 
b. 


Lit.  §  597. 

F.  N.  B. 
ai7.  C. 


ainft.  336. 
Booth,  151. 


2.  Of  the  Formedon  in  Remainder, 

This  writ  lies  where  a  gift  is  made  in  tail  or  for  life,  remainder 
in  tail  or  in  fee,  and  the  tenant  in  tall  or  for  life  aliens,  or  is  dif- 
feifed,  and  dleth  without  IfTue,  he  in  remainder,  or  his  repre- 
fentative,  may  bring  their  formedon  in  remainder. 

This  writ,  as  It  lies  for  him  in  remainder  after  an  eftate-tall,  is 
grounded  upon  the  equity  of  the  ftatute  de  donis ;  for  a  formedon 
in  remainder  did  not  lie  upon  an  eftate-tall  at  common  law,  be- 
caufe it  was  a  fee-fimple  conditional,  whereupon  no  remainder 
could  be  limited,  becaufe  of  the  danger  of  a  perpetuity,  which 
vas  always  againft  the  policy  of  our  law,  -^^^ 


Ifeut  It  feems  tliat,  by  the  better  opinlorij  n  formedon  in  re-  F.N.  B. 
Jnainder  lay  after  an  eftate  for  life;  for  this  was  an  interefl  well  ^'7  D. 
known  long  before  the  ftatute  cJe  do?iis ;  yet  others  doubt  hereof,  Boo'h, 'i5r. 
and  think,  that  in  this  cafe  it  was  given  by  the  ftatute  of  V/eftm.  2.  {a)   \  hat  at 
cap.  1A.   made  in  the  fame  year,  by  which  it  is  provided,  ^uod  '!^"  ^'^^■'  " 

^    .    7  ,  •'..'■',„  ,    .     ^  .  '    ^^    .      the  tenant 

qiiotiejcutique  cie  ctttero  evenent  in  canceii    quca  in  uno  cajii  repent  for  life 
hrevey  in  confimili  cafu  cadente  fuh  eodem  jure  isf  fim'di  rer.xedio  indi-  aliens,  he  in 
vente.  concordent  clerici  in  Cane,  in  brevi  faciend.  on  which  words  ^^'"2'""'^'" 
It  IS  clearly  agreed  the  writ  of  entry  in  conjninh  caju  is  grounded,  never  brings 
■which  is  ia)  a  proper  writ  for  him  in  reverfion  or  remainder  after  either  his 

a^      r       i-r  writ  of  en- 

^te  for  life.  ^  ^  ur^n  co.fi. 

tn'd'i  caju,  in  the  lifetime  of  the  tenant  for  life,  or  his  formedon  after  his  death,  or  writ  of  entry  ad  com. 
mun em  legem,  but  enters  for  the  forfeiture,  and  brings  his  ejeftmtnt ;  but  if  the  alienee  of  the  tenant 
for  life  die  feifed  before  the  entry  of  him  in  remainder  or  reverfion,  his  entry  in  fuch  cafe  b.-ing  taken 
away,  this  may  be  a  proper  remedy.     Booth,  151-2. 


If  lands  be  given  to  A.  for  life,  and  the  reverfion  be  afterwards  F.  N.  B. 

125, 


granted  to  B.  in  tail,  and  after  the  death  of  A.  a  ftranger  abate,  ^^7-  <- 
B.  fhall  have  a  formedon  in  remainder,  and  not  in  the  reverter. 

If  lands  be  given  to  the  father  and  fon,  and  to  the  heirs  of  Dye"-, 
their  two  bodies  begotten,  remainder  over  in  fee,  and  the  father  ^^'^'^' 
die  leaving  only  one  fon,  who  afterwards  dies  without  iffue,  and 
a  ftranger  abate,  or  the  eftate  had  been  difcontinued,  he  in  re- 
mainder may  have  one  formedon,   and  need  not   bring  feveral 
writs. 

If  a  remainder  be  once  executed,   that  is  to  fay,  if  the  re-  F.  N.  B. 
mainder-man  be  once  feifed  of  the  eftate-tail  in  poflefllon,  and  \'l'^^ 
the  right  defcend  to  his  heirs,  the  heir  Ihall  not  have  a  formedon  Booth,  152. 
in  remainder,  but  in  the  defcender ;  as  if  A,  give  lands  to  B.  in 
tail,  remainder  to  C.  in  tail,  B.  die   without  iffue,  C.  enter  and 
alien  in  fee,  and  have  iffue  D.,  D,  fliall  not  have  a  formedon  in 
remainder,  becaufe  C.  his  father  was  feifed,  and  the  right  de- 
fcended  to  him,  but  he  fliall  have  the  general  writ  of  formedon 
in  defcender. 

3.  Of  the  Formedon  in  Reverter. 

This  writ  lies  where  the  donee  in  tail  or  his  iffue  die  without  Lit-  ^  ?9^» 
iffue,  and  a  ftranger  abates,  or  they  who  were  feifed  by  force  of  ^j^^^' 
the  entail  difcontinue  the  fame  ;  in  either  of  thefe  cafes,  the  tlonor  FiJc  Dyer, 
or  his  heirs  may  have  a  formedon  in  reverter.  i-^9-  p'-  55- 

where  he  in 
reverfion  mud  bring  his  formedon,  and  cannot  have  &  fcire  facias  to  execute  a  fine. 

This  writ  lay  at  common  law;  for  though  at  common  law  the  zinft.  336. 
eftate-tail  was  a  fee-fimple  conditional,  fo  that  by  having  iffue.  Plow.  235. 
the  donee  by  alienation,  ^c.  might  have  barred  the  poffibility  of 
the  donor's  right  of  reverter,  yet  the  having  of  children  was  in 
the  nature  of  a  condition  precedent ;  and  therefore  if  the  donee 
never  had  a  child,  the  donor  might  bring  his  formedon  in  re- 
verter, and  recover  againft  any  alienation  or  difpofition  of  the 
donee. 

Vol.  III.  U 
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(B) 


Of  what  Thinss  a  Formedon  will  lie.. 


'to 


Co.  Lit  20.  jT  feems  that  all  fuch  Inheritances,  as  may  be  entailed,  may  be 

r'i'/'^  •/  recovered  in  a  formedon,  and  that  therefore  it  lies  not  only  of 

letter  (A),  lands,  but  alio  of  rents,  {n)  commons,  euovers,  or  other  [b)  pro- 

{a)  But  it  is  fits  arifing  from  lands. 

faid,  that  if  ° 

one  grants  common  of  pafture  to  a  man  and  tlie  heirs  of  his  bndy,  and  the  donee  dies,  and  the  heir  Is 
deforced  of  the  corpmon,  he  fliall  not  have  a  formedon  in  deffcnder  of  rlie  common,  but  a  quod  ferm'ittatf 
Lt  the  nature  of  a  formedon,  and  ftiall  count  upon  tl;c  gift  and  fpccial  matter.  F.  N.  B.  212.  B.  {b)  As 
if  a  man  grants  the  moiety  of  tlie  profits  arifing  out  of  his  mill  unto  another  msn,  ai-.d  ihe  heirs  of  his 
body,  and  the  donee  d!eth,  and  his  heir  is  deforced  of  the  profit?,  the  heir  Aali  have  a  formedon  in  the 
defcender  for  thofe  profits.  F.  N.  8.  ;i2.  R — So,  if  one  grant  to  a  man,  and  th<;  heiri  of  his  body, 
pafture  for  twenty  oxen,  nr  for  an  hnnd'cJ  flieep,  &c.,  and  the  donee  die,  and  liis  fon,  who  is  his  heir, 
ke  deforced  thereof,  he  /hall  hava  a  formedon  in  the  defcender.     F.  N.  B.  2IZ.  B. 

Roll.  Abr.  But  no  formedon  will  lie  for  things  merely  perfonal,  which  only 
Pbw  2  c^'^i^ge  the  perfon,  and  neither  ifTue  out  of  land  nor  relate  to  it, 
and  therefore  cannot  be  demanded  as  a  tenement  in  a  pracipe ;  as 
if  A.  grants  to  B.  and  the  heirs  of  his  body,  to  be  mailer  of  his 
hawks,  or  keeper  of  his  hound?,  with  a  fee  or  falary  annexed  to 
it,  the  iffue  of  B.  cannot  have  a  formedon  thereof. 
Co.  Lit.  ^o.  If  there  be  a  cuilom  in  a  manor,  that  copyholds  may  be  en- 
tailed, which  co-operating  with  the  fratute  de  dotiis  is  allowed  to 
be  good,  the  ilTue  In  tail  may  have  a  formedon  of  fuch  lands. 


I'idc  tit 


(C)  How  the  Demandant  muft  fet  forth  his  Title. 

*eg-U3.  'THE  demandant  in  a  formedon  in  the  defcender  muft  make 
D^er'216  himfelf  heir  to  him  who  was  laft  feifed  by  force  of  the  cn- 

pi;  j6.     '  tail,  but  he  (r)  need  not  mention  an  anceftor  who  happened  to 

F.  N.  B.  be  inheritable,  but  was  never  aftually  feifed  by  force  of  the  en- 

Booih^'74.-'  ^^^^ '  ^^  ^^  there  be  grandfather,  father,  and  fon,  and  the  father 

Heti.  78.  ^  die  in  the  life-time  of  the  grandfather,  the  fon  may  bring  his 

(f)  Where  formedou  without   alleging  any  right  in  the  father.     So,  if  the 

indefcender  ^^nee  In  tail  has  two  fons,  and  the  eldeft  dies  in  his  life-time,  the 

the  demand-  fecond  may,  after  the  death  of  his  father,  bring  his  formedon 

ant  made  wIthout  taking  notice  of  the  eldeft  fon. 

himfelf  heir  '^ 

unto  ev.ry  one  that  nad  been  inheritable  to  the  entail,  though  by  the  regiilcr  he  fliould  make  himfelf 
heir  only  unto  them  that  were  feifed  by  the  force  of  the  entail ;  yet  the  writ  was  holden  good,  cited  from 
the  Ycar-boolc  1 1  H.  6.  20.  Hob.  51,  52.  But  he  muft  not  fdil  to  make  himfelf  heir  to  all  that  were 
feifed.     Hob.  52. 

Mod.  219.  So,  where  in  a  formedon  in  defcender,  the  demandant  fet  forth, 
Barrow  and    ^}.^^j  j-j^^  ^.j  j^j  defccndcd  unto  him  2S  brother  and  heir  to  the  do- 

Ha^gett,  .  ,  o  1,      ■  1  ,         ,  ,.     1        .  ,  -m 

2  Mod.  54.  nee.  Without  allegmg  that  the  donee  died  without  iflue,  it  was 
s.  C.  holden  good  j  for  he  could  not  be  heir  to  his  brother  uniefs  the 

brother  had  died  without  iflue. 
Dyer,  216.        In  formedon  in  reverter,  the  demandant  need  not  in  his  writ 
BooV  i-c    °^  count  allege,  that  all  the  ifl'ue  inheritable  are  dead  ;  but  it  is 
Dyer, '14.^  '  fulllcient  fot  him  to  fay,  that  the  donee  is  dead  without  iflue  ;  and 

that 
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tViat  after  his  death  it  ought  to  revert  to  him,  for  he  Is  (a)  a  pi.  75. 19. 
ilranger  to  the  pedigree,  and  therefore  not  obliged  to  make  it  ?'\^g*   • 

out.  this  writ, 

none  or"  the  anceftors  of  the  donor,  that  were  feifed  of  the  reverfion  defcended,  are  to  be  omitted  in  the 
pedigree.    Bootl-i,i55. 

So,  in  a  formedon  in  remainder,  the  demandant  need  not  al-  Booth,  15?, 
lege,  that  all  the  parties  are  dead,  for  he  is  equally  a  ftranger,  as  ^^^^'  V^' 
in  the  precedent  cafe  ;  and  it  is  fufficient  for  him  to  fhew,  that  he  Brownl.15'5. 
who  laft  inherited  by  force  of  the  entail  is  dead  without  iflue. 

So,  in  a  formedon  in  remainder  upon  an  eftate-tail  limited  to  Hob.  51; 
P.  and  K.  the  remainder  to  F.  in  fee,  ^  qui  pojl  mortem  P.  and 
K.  to  T.  fon  and  heir  of  F.  ought  to  remain  ;  the  writ  was  ad- 
judged good  without  laying  exprefsly  the  death  of  F.  though  it 
was  urged  that  the  form  of  the  Regifter  was  fo,  becaufe  the  laying 
of  T.  to  be  heir  of  F.  doth  import  as  much. 

But  in  a  formedon  in  remainder,  it  is  not  fufficient  for  the  de-  5  Mod.  17; 
mandant  to  allege,   that  the  ifTue  in  tail  is  dead  without  ifTue,  /"''' Holt, 
without  faying  that  the  tenant  in  tail  is  alfo  dead  without  iflue,     '■'* 
for  he  in  remainder  can  have  no  title  unlefs  the   eftate-tail  be 
fpent ;  and  it  is  not  im.plied  that  becaufe  the  iflue  is  dead  with- 
out iflue,  that  therefore  the  tenant  in  tail  is,  for  he  may  have 
other  fons  befides  his  eldeft. 

Alfo,  if  there  be  tenant  in  tail  who  hath  three  fons,  and  the  Hob.  333»' 
fecond  levy  a  fine  in  the  life-time  of  his  father,  and  the  lands  de- 
fcend  to  the  eldeft,  in  whofe  life-time  the  fecond  fon  dies,  al- 
though the  youngeft  fon  may,  on  the  death  of  the  eldeft,  bring 
his  formedon  in  defcender,  and  lay  down  the  entail,  and  then 
bring  it  to  his  eldeft  brother  that  v/as  laft  feifed,  and  make  him- 
felf  immediate  heir  unto  him  without  mention  of  the  fecond 
brother ;  yet  if  the  fecond  fon  furvive  the  elder,  the  tenant  in 
tlie  formedon  may  plead  the  fine  of  the  middle  brother,  and  that 
he  or  his  ifllie  did  furvive,   \^c.  and  this  will  be  a  good  bar. 

In  a  formedon  in  defcender  by  hufband  and  wife,  in  right  of  Hob.  i, 
the  wife,  the  defcent  muft  be  made  in  the  writ  to  the  wife  alone,  Erowni. 
for  the  defcent  followeth  the  blood,  and  to  that  the  hufband  is  z.  ^^^'    '   °  ' 
ftranger. 

In  a  formedon  in  remainder,  the  demandant  ought  to  fhew  the  F.N.  B. 

deed  of  gift,  if  oyer  be  required  thereof;  but  he  need  net  men-  V^',^' 

.    .  '-\.'         ''      ,         ,^  .         ',  ,  ,  r  Booth,  153. 

uon  It  in  his  count,  but  the  tenant  is  to  demana  oyer  thereof. 

(D)  Of  the  Tenant's  Plea  in  Abatement  or  Bar. 

'TTHERE  r.re  feveral  pleas  both  in  bar  and  abatement,  which  Booth,  2S. 

■*     the  tenant  may  plead  to  this  action  ;  fuch  as  [b)  non-tenure,  ''^^}  ?^'^ 

which  is  a  plea  in  abatement,  and  by  v/hich  the  tenant  fiiews  that  L^piied  on 

he  is  not  tenant  of  the  freehold,  or  of  fome  part  thereof,  at  the  that  .uie 

time  of  the  writ  brought,  or  at  any  time  fince ;  which  is  called  !"'''„''"'!" 

,        ,.  ,,  '  by  Bracton, 

pleading  non-teirure  generally.  1;^,  c ,^7. 

••  U  2  Special 


Booth,  39. 


Brfiwnl.153. 
Pit  V. 

Staple. 


Booth,  29. 
Mod.  18  J. 


Mod.  iSi. 


3  Lev.  5;. 
Barrow  and 
Kagget. 
3  Lev.  110. 
Hunlock  V. 
Peter, 
a  Lutw. 
965.  S.C. 


Booth,  163. 

■v!<!e  tit. 

Boofb,  164 
•vidj  tit. 

Recoveries. 


Eoo^h,  165 
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Special  non-tenure  is  where  tlie  tenant  fliews  what  intefefl:  ami 
eftate  he  haih  in  the  land  demanded,  as  that  he  is  tenant  for 
years,  in  ward,  by  ftatute  mercliant,  elegit,  or  the  like ;  and 
therefore  the  plea  of  fpecial  non-tenure  mull  always  fliew  who  is 
tenant. 

In  a  formedon  in  defceniler  againfl  three,  wlio  plead  non- 
tenure, and  iflue  thereupon  joined,  it  was  found  fpecially  that 
two  of  them  were  lefiees  for  life,  the  remainder  to  the  third 
perfon  ;  and  whether  the  three  were  tenants,  as  the  writ 
fuppofed,  was  the  quefiion  ;  and  it  feems  by  the  book,  that  they 
were,  for  they  fhould  have  pleaded  feveral  tenancy,  and  then  the 
demandant  miglit  maintain  his  writ.. 

At  common  law,  non-tenure  of  parcel  of  an  entire  thing,  as  a 
manor,  is'c  abated  the  whole  writ ;  but  now  by  the  25  E.  3. 
cap.  \6.  it  is  enacted,  "  That  by  the  exception  of  non-tenure  of 
'"  parcel,  no  writ  fhall  be  abated,  but  only  for  that  parcel  where- 
"  of  the  non-tenure  was  alleged." 

If  the  tenivnt  pleads  non-tenure  of  the  whole,  he  need  not 
ihew  who  is  tenant ;  bat'  in  a  plea  of  non-tenure  of  parcel  he 
mull  fhew  who  is  tenant,  and  this  even  before  the  ftatute  ;  for 
the  common  law  would  not  fulTer  a  writ  good  in  part,  to  be 
wholly  dellroyed,  except  the  tenant  (hewed  the  demandant  how 
he  might  have  a  better. 

The  tenant  cannot,  after  a  general  imparlance,  plead  non- 
tenure of  part,  though  he  may  plead  non-tenure  of  the  whole. 

In  a  formedon  in  rererter  it  hath  been  adjudged,  that  if  the 
tena^it  pleads  non-tenure  generally,  the  demandant  may  maintain 
his  writ  that  he  is  tenant,  though  he  can  recover  no  damages  ; 
and  that  Littleton  and  Coke  were  not  to  be  intended  of  fimple  plea 
of  non-tenure,  but  of  non-tenure  with  a  difclaimer,  as  the 
pleadings  were  ufually  in  Litt/etcn's  time;  fur  upon  the  fimple 
pica  of  non-tenure,  fuppofing  the  tenant  hath  no  freehold,  but  a 
reverfion  in  fee,  the  demandant  ihall  not  be  reftorcd  to  the  fee, 
for  nothing  is  difowned  by  the  fimple  plea  of  non-tenure  but  only 
the  freehold  ;  which  may  be  true,  and  yet  he  may  have  the  re- 
verfion in  fee  ;  but  when  the  tenant  difclaini-^,  or  pleads  non- 
tenure and  xlifclaims,  the  demandant  fhall  be  rellored  to  the 
whole,  becaufe  he  hath  difclairned  the  whole. 

A  feoffment  and  lineal  warranty,  with  ailets,  by  defcent^  may 
be  pleaded  in  bar  to  a  formedon  in  the  defcend*".  So,  a  collateral 
warranty,  without  ailets,  before  the  ftatute  4^5  ^fifi.  c.  16. 
y.  21.  might  be  pleaded  in  bar  to  fuch  a  formedon. 

So,  a  common  recovery  may  be  pleaded  in  bar  to  a  formedon 
in  remainder  or  reverter,  either  with  double  or  fingle  voucher; 
w  ith  fingle,  if  the  tenant  to  the  writ  were  leifed  of  the  eftate-tail 
at  the  time  of  the  recovery;  with  double  voucher,  if  he  were 
not  feifed. 

In  a  formedon  the  tenant  may  plead  in  bar  an  exchange  be- 
tween the  ancellor  of  the  demandant  and  him  under  whom  the 
tenant  claims,  and  that  the  demandant  entered  into  the  lands 

given 
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given  in  exchange,  and   takes  the  profits;  and  an   alienee  may 

plead    this    plea,    though   he    be    a   ilranger,    for  he    is  privy 

in  eftate. 

Non  di'dit,  i.  e.  no  fuch  entail,  is  a  good  plea  in  bar  of  all  for-  Co.  Ent. 

medons,  and  it  may  be  pleaded  by  the  vouchee.  }?''}''  ^ 

'  ;         r  /  Booth,  163. 

To  a  formedon  in  remainder  may  be  pleaded  in  bar  an  eftate-  Booth,  164. 
tail,  made  by  another  long  before  the  donor  in  the  count  had  any 
tiling,  and  that  the  tenants  are  heirs  to  the  firil  entail. 

A  remitter  may  be  pleaded  in  bar,  as  thus  ;  that  the  donee  Booth,  1O4. 
was  feifed  in  fee,  and  being  an  infant  made  a  feoffment  to  the 
donor,  who  gave  the  land  to  the  infant  in  tail,  by  which  he  was 
remitted,  whofe  eftate  the  tenant  hath. 

If  in  a  formedon  in  remainder  the  tenant  pleads  infancy,  and  Lev.  163. 
that  the  remainder  defcended  to  him,  and  prays  his  age  ;  and  the  ■^'"'^o^'^' 
demandant  pleads  that  the  remainder  did  not  defcend  to  him,  and  sid.  ni. 
thereupon  iffue  is  joined,  and  found  for  the  demandant,  a  final  25z.  S.  C. 
judgment  {hall  be  given  notwithftanding  the  infancy  of  the  te-  ^"^  ^""^r  t'^'* 

^1^'^t'  Infancy  and  Jge. 

The  tenant  may  plead,  that  the  demandant,  at  the  day  of  the  Winch.  23. 
purchafe  of  the  writ,  was  [a)  feifed  of  the  lands  for  wiiich  the  Dyer,i37. b. 
formedon  was  brought  j  but  in  fuch  plea  he  muft  fhew  of  what  (a)Vhit  if 

eftate.  the  demand. 

ant  enters 
into  any  part  of  the  land  after  the  writ  purchafed,  this  falfifies  his  writ ;  and  therefore  the  writ  fh.iU 

abate  for  the  whole.     Lutw.  2g That  if  the  tenant  pleads  entry  intj  part  pending  the  writ,  he 

ought  to  fay  that  he  entered  and  expelled  the  other.     Winch.  23. 

It  is  holden  as  a  rule,  that  nothing  can  be  pleaded  in  abatement  3  Lev.  aig. 
%q  thi:j  attion  after  a  view,  but  what  arifes  upon  the  view. 


U3 


[     ^94  .  J 


Co.Lit.j.b.  TpRAUD  {a)  covin,  colliifion,  and  deceit,  are  often   uTed  .h 
(<2)MyLord    fl     fynonymous  words,  and  in  whatever  fliape  or  form  they  aot 

Cokedefines    -^  '  i  ,  '       ,.  .        ,  r     ,       i  •'      ^ 

covmtobe     pear,  are  always  deemed  odious  m  the  eye  ox  the  law. 

a  fecret  aiTent,  determined  in  the  hearts  of  two  or  more,  to  the  defrauding  and  prejudice  of  anotl.cr.  Co. 
Lit.  357, 

But  for  the  better  underftanding  hereof  we  fhall  confider, 

(A)  What  A£ts  are  condemned  in  the  Common  Law 
Courts  as  fraudulent,  though  not  withhi  the 
exprefs  Provifion  of  any  A&.  of  Parliament. 

(B)  What  Adls  are  deemed  fraudulent  in  the  Courts 
of  Equity. 

(C)  Of  fraudulent  Conveyances  to  defeat  Creditors 
and  Purchafers  within  the  13  Iff  2y  Eliz-. 

(D)  In  what  Court  Fraud  is  cognifable. 

(E)  Where  a  Wrong-doer  is  farther  punilhable  than 
by  making  void  the  fraudulent  Ad:. 


(A)  What  Adis  are  condemned  in  the  Common  Law 
Courts  as  fraudulent,  though  not  within  the 
exprefs  Provifion  of  any  AO.  of  Parliament. 

Co.  Lit.  TJ  ERE  it  may  be  laid  down  as  a  general  rule,  that  without  the 
3- l^-py^^'  exprefs  provifion  of  any  (b)  act  of  pariiament,  all  deceitful 

p'.C.  c.7i!  practices  in  defrauding  or  endeavouring  to  defraud  another  of  his 
{i)  As  to  known  right,  by  means  of  fome  artful  device,  contrary  to  the 
themoftre-  ^\^i^  rulcs  of  common  honefly,  are  condemned  by  the  common 
ftatutes         l^w,  and  punifliable  according  to  the  heinoufnefs  of  the  offence. 

agajnft  fraud  and  impjfitioM,  i>ide  the  ftitute  oi Mfrton,  or  20  H.  3.  c.  5.  ajainft  the  lord's  enfe<  ffing  his 
ion  and  heir  appsrent  to  defeat  the  king  of  his  wardihip;  and  the  ftalute  4H  7.  c.  17.  to  the  fame 
purpofe,  the  ftatuie  of  Glcucefier,  or  6  E.  i.  c.  11.  ijv  feturing  the  intereit  of  termors  againli  recoveries 
by  f;aad;  but  more  particularly  the  zi  H.  8.  c.  15.  which  enables  termors  to  falfify  recoveries  againft 
their  lefTors.  fP'.'fiiK.  2.  or  13  E.  I.  c.  4.  for  fecuring  the  wife's  dower  againft  a  fraudulent  recovery 
'"uffeied  by  the  huiband.     9R.  2.  C.  3.  1311.2.  c.  iz.     3ZH.S.  c.  3S.  for  fecuring  the  intereft  of 

reverfioiiers 
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rcTerfioners  agalnft  recoveries  fuffered  by  fraud  by  particular  tenants,  fuch  as  tenant  for  life,  dower, 
curtefy,  and  after  poflibility  of  iflue  extinft.  5E.3.  c.  6.  and  2R.2.  c.  3.  for  fecuring  creditors 
againft  fuch  as  take  fanftuary.  i  R.  2.  c.  9.  againil  fraudulent  feoffments  to  perfons  unknown. 
3  H.  7.  c.  i.  which  makes  deeds  of  gift  of  goods  or  chat  els,  in  truft  for  the  maker,  void.  33  H.  8.  c.  i. 
&  30  Geo.  2.  c.  24..  againft  obtaining  money  or  goods  by  falfe  tokens.  The  i3Eliz.  c.  5.  27  Eliz. 
c.  4.  which  are  inferted  under  this  head.  29  Car.  2.  c.  3.  emphatically  called  the  Itatute  of  frauds. 
3fe4W.  3.  c.  14.  againft  fraudulent  devifes.  4  &  5  W.  3.  c.  16.  againft  fraudulent  mortgages  ;  and 
10  Ann.  c.  23.  againft  fraudulent  conveyances  to  multiply  votes  at  eledlions  of  knights  of  the  Aire  j 
and  the  ftatutes  againft  frauds  by  perfons  becoming  bankrupts,  for  which  -vide  tit.  Bankrupt. 

Such  as  [a)  caufing  an  Illiterate  perfon  to  execute  a  deed  to  his  Sid,  312, 
prejudice,  by  reading  it  over  to  him  in  words  different  from  thofe  'jf  "'^/^'\ 
in  which  it  was  written.  read  to  him 

by  a  ttranger  to  the  party  to  whom  the  deed  is  made.  2  Co.  9.]  («)  So,  if  one  perfuades  a  woman  to 
execute  writings  to  another  as  her  truftee,  upon  an  intended  marriage,  which  in  truth  contained  no  fuch 
thing,  but  only  a  warrant  of  attorney  to  confefs  a  judgment,  &c.  Sid.  431.  So,  if  he  fupprefs  a 

will.   Noy  103 • — Or  levies  a  fine  in  another's  name.     Noy  99.      Moor  630.       Cro.  Eliz.  531. 

Mod.  46.     2  Jon.  64.  If  he  fues  out  execution  upon  a  judgment  obtained  by  another  perfon. 

Noy  99. Or  if  he  acknowledges  an  a<iion  in  the  name  of  another,  without  his  privity  and  againft 

his  will.     Noy  99. In  which  cafes  the  record  may  be  vacated,  and  alfo  the  wrong-doer  puni(he4 

by  information  or  indidlment,  and  obl'ged  to  anfwer  in  damages,  to  the  party  injured,  by  an  a£tion  on 
the  cafe.  Salk.  379.  pi.  25.  Hawk.  P.  C.  187-8.  2  Ld.  Raym.  10x3.  6  Mod.  42.  61.  104.  301. 
311.     7  Mod.  40.     Salk.  z86.  pi.  20. 

Alfo  it  is  a  rule,  that  a  wrongful  {b)  manner  of  executing  a  Co.  Lit.  35. 
thine  fliall  avoid  a  matter  that  might  have  been  executed  law-  ('^)  where 

fulltf  .  ....  apsffonby 

lUity.         adding  a  feal  to  a  note,  which  was  fuihdent  without  a  feal,  left  his  fecuuty.     2  Vern.  162, 

As  if  a  man  that  has  a  right  of  adlion  to  certain  lands,  by  41  An".  28. 
covin  caufes  another  to  ouft  the  tenant  of  the  land  to  the  intent  t"'',?'^'?^* 
to  recover  it  from  him;  and  he  recovers  accordingly  againft  him  420.* 549.* 
by  action  tried,  yet  he  fhall  not  be  remitted  to  his  ancient  right,  C0.Lit.357. 

but  is  in  of  the  eftate  of  him  who  was  the  culler.  Vo^h.  64. 

1 00. 

So,  if  one  man  dlfleifes  another  of  land,  to  which  a  woman  44A(r.  29. 

hath  title  of  dower  by  covin,  and  with  confent  of  the  woman,  to  ^°^^*  ■^''^? 

the  intent  to  endow  her,  and  he  endows  her  in  the  [c)  country  (^  1  The 

accordingly,  yet  this  is  of  no  effedl  againft  the  diifeifee,  but  he  fame  law, 

may  ouft  him  becaufe  of  the  covin.  though  the 

•'  endowment 

was  upon  a  recovery  againft  him  in  a  writ  of  dower,  becaufe  of  the  covin.    "44  Afl*.  29.  Rol.  Abr.  549. 

And  although  the  afljgnment  was  indifferently  made  by  the  flieriff  of  an  equal  third  part,  yet 

ihall  the  difleifee  avoid  it.     Co.  Lit.  357.  b.     3  Co.  78.     5  Co.  31.3.     6  Co.  5S.  a.  S  Co.  132.  b. 

If  goods  are  fold  in  a  market-overt,  by  covin,  between  two,  2  inft.  713. 
on  purpofe  to  bar  him  that  has  a  right,  this  (hall  not  bar  him  ^ '°-  ^''** 
thereof. 

As  to  frauds  in  contrails  and  dealings,  the  common  lav/  fub-  Roll.  Abr. 
jetls  the  wrong-doer  in  feveral  inftances,  to  an  a£lion  on  the  9°-    po* 
cafe;  as  if  a  perfon  having  the  pofTeffion  of  goods  fells  them  to  But  for  this 
another,   {d)  affirming  them  to  be  his  own,  when  in  truth  they  -vide.  tit. 
are  another's,  an  adlion  on  the  cafe  lies.  'f'^'f" "" 

the  Laje, 
letter  (E).     [d)  That  the  having  the  goods  in  his  poiTeiTion  is  a  warranty  in  law,  that  they  belong  to  hinj« 
Salk.  210.  pi.  2.     Ld.  Raym.  593. 

But  if  A.  poffefTed  of  a  term  for  years,  offers  to  fell  it  to  B.  Roll.  Abr. 
and  fays,  that  a  ftranger  would  have  given  him  twenty  pounds  for  V',  '°^* 
this  term,  by  which  means  B.  buys  it,  though  in  trutli  A.  was  Yeivlto*. 

U  4  never 
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s.  p.  And  never  oflcred  twenty  pounds,  no  a£lion  on  the  cafe  lies,  though 
tiut  in  thefe  ^^  j^  j^^^rebv  dcccived  in  the  vahio. 

cafjs  It  was  ' 

the  p'aint.ff'j  folly  to  believe  him. 

Saik.2ii.         But  if  on  a  treaty  for  the  purcliafe  of  a  houfe,  the  defendant 

1^:"'  affirms  the  rent  to  be  thirty  pounds /fr  ««//.  whereas  in  truth  it  is 

Seiby,'  hut  twenty  pounds,  and  thereby  the  plaintiff  is  induced  to  give  fo 

Lev.  IC2.  much  more  than  the  houfe  is  worth,  an  action  on  the  cafe  lies  ; 

'  ^'y'  for  the  value  of  tiic  rent  is  matter  that  lies  in  the  private  know- 

518.  522.  ledge  of  the  landlord  and  tenant,  and  if  they  affirm  the  rent  to 

S.  P.  ad-  be  more  than  it  is,  the  purchafer  is  cheated,  and  ought  to  have  a 

J"^s^''-  remedy  for  it. 

II  H,  6. 18.       If  a  vintner  fells  (a)  wine,  which  he  warrants  to  be  found  and 

F.N.B.  96.  j^j^j.  corrupted,  or  if  a  perfon  fells  any  {h)  commodity  which  he 

in'margine.  Warrants  to  be  good,  if  it  proves  othervi'ife,  an  atlion  on  the  cafe 

{n)  That  if  Jigg  agaluft  him. 

the  fervant 

of  a  taverner  fells  wine  to  another  which  is  corrupted,  an  adllon  upon  the  cafe  lies  againft  the  mailer 
thoogS  he  did  not  command  the  fervant  to  fell  it  to  any  particular  perfon.  9  H.  6.  53.  Rol.  Abr.  95. 
But  if  a  fervant  fells  an  unlound  horfr,  or  other  meichaiiiiize,  in  a  fair,  no  aftlon  lies  againft  the  m.illei, 
unlefs  h»!  commanded   him  to  fell  to  a  particular  perfon.     9  H.  6-  53.     Rol.  Abr.  95.     Poph.  143. 

Bridgm.  liS. But  it  fcems,  tlat  in  thefe  cjfes  r.o  aftion  lies  againlt  the  (ervant.     Rol.  /ibr   95. 

,  So,  if  an  attorney,  in  an  action  of  debt,  knows  ofand  was  a  witnefs  to  a  releafe  of  the  debt,  made 

before  the  z(\.  on  brought  for  it,  yet  no  aiSlion  lies  a^ainfl.  the  attorney,  for  he  adted  only  as  a  fervant,  a:iti 
in  the  way  of  his  caliirg.      Mod.  ^09.      f  See  Barker  v.  Braham,  2  Bl.  Rep.  869.]     (A)  So,  an  adtion 
pn  the  cafe  lies  againft  3  goldfmith  fjr  mingling  drofs  with  his  plate.     Cro.  Jac.  471.    2  Rol.  Rep.  28. 
So,  agaiiift  a  jeweller  for  felling  counterfeit  jewels*     2  Rol.  Rep.  5.  26,27.      foph.  123.  Cro. 

Jac.  469.  S.  C. Soj  for  (ellinp  filk  of  fuch  a  nJturc,  whereas  it  was  of  a  different  kind.     Salk.  28'). 

pi.  27. So,  on  a  promife  to  deliver  ten  pots  of  gocd  and  merchandizablc  pot  aihes,  and  delivering 

pot  alhes  mixed  with  dirt.     Vent.  365. 

Sid.  298.  If  A.  is  employed  by  B.  to  fill  from  England  to  the  Indies^  and 

Huffy  and  ^^   covenants  that  he  or  his  fcrvants  will  not  thence  import  any 

aKeb.  88.  caUicocs,  ijc\  and  A.   retains  C.  as  his  fervant  in  this  voyage,  and 

s.  C.  acquaints  him  with  the  covenants  ;  and  notwithflanding  C.  falfely 

s*^r  'd'  ^"*^  fraudulently  brings  thence  certain  ca/licoes,  i^c.  A.  fliall  have 

juJied,  ^"  action  again  it  C,  for  though  no  action  lies  by  a  mailer  for  a 

though  ob-  bare  breach  of   his  command,  yet  if  a  fervant  does  any  thing 

^'othid to^^  f'^'^'^'b'  *^"^  fraudulently  to  the  damage  of  his  mafter,  an  adticn 

be  done  ea       will  lie. 

inraitione  to  damnify  the  plaintiff  j  for  let  C.  intend  qukjuid  "velit,  A.  was  damnified  thereby.     Rol. 

-Abr.  105.     Liice  point. 

Roll.  Abr.         If  A.  is  excommunicated,  and  the  letters  of  excommunication 

TOO.  i-iar-  j^j.g  brought  t(j  the  parfon  of  the  pariffi  to  be  read  and  publiflied 

Cro.  Liiz.  "^  ^^'^^  church  againlt-^.,  and  the  parfon  having  malice  to  B.  inferts 

83S.  s.  c.  his  name  inftead  of  the  name  of  A.  and  pronounces  him  excom- 

n^unicated,  an  action  on  the  cafe  lies. 
Roll.  Abr.         If  a  man  chafes  the  cattle  of  another  into  the  lands  of  'J.  5, 

loo,  loi.  whereby  he  is  fubiecl  to  the  action  of  7".  5.  an  {c\  adtion  on  the 

Cro.  Car.  c     V    '  •    (\  ^  '  '' 

•32?.  S.  C.    cale  lies  agamic  him. 

(c)  So,  if  one  pe.f):i  affirms  that  another's  fheep  are  ftrays,  by  which  they  are  feifed  upon  by  the  bailiff 
of  the  manor,  an  action  on  the  cafe  lies.     Allen  3.     Rol.  Abr.  loi. 

Garth.  3,4.  If  A.  hath  judgment  againft  ^,,  and  J.  S.  with  an  intent  to 
Sro  th  and  (defeat  him  of  the  benefit  of  it,  perfuades  B.  to  acknowledge  a 
adjTdg^ed'in  judgment  to  a  llranger,  to  whom  in  truth  he  owed  nothing,  and 
i-,  R.  *n4  thereupoa 
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tliereupon  Kis  goods  are  taken  in  execution,  isfc.  A.  may  bring  an  affirmed  la 
adion  on  the  cafe  againft  J.  S.  on  this  fraud  and  combination.       o^L^^ds''' 

If  land  be  aliened  pending  a  writ  of  debt,  by  covin,  to  avoid  RoH.  Ak. 
the  extent  thereof  for  the  debt ;  yet  when  the  covin  appears  upon  549- 
the  return  of  the  ekgit  by  the  fherifF,  the  land  fo  aliened  fhall  be 
extended. 

If  a  man  makes  a  feoffment  to  the  ufe  of  his  fen,  an  Infant,  2  Roll. 
and  not  in  confideration  of  marriage,  ^c.  and  ten  days  after-  ■^'"^'  j4« 
wards  commits  treafon,  of  which  he  is  attainted,  this  land  fliall 
be  forfeited  ;  for  the  feoffment  was  fraudulent  againit  the  king. 

But  if  the  feoffment  had  been  made  in  purfuance  of  an  agree-  2  Roll, 
ment  entered  into  before,  by  which  it  was  agreed,  in  confidera-  -^br.  34. 
tion  of  his    wife's  fettling  her    lands  in  fuch  manner,   that  he 
would  alfo  fettle  his  lands  on  his  fon  ;  this,  it  feems,  is  not  frau- 
dulent, but  good  againft  the  king. 

A.  being  in  Newgate  for  a  robbery  makes  a  bill  of  fale  of  all  Skin.  357. 
his  goods,  to  the  intent  to  make  a  provifion  for  his  fon,  and  is  P'"  ^' 
afterwards  convitted  and  executed ;  and  in  an  action  of  trover  Afhart. 
brought  by  the  fon  againft  the  flieriff  of  Lotulony  it  was  hoklen  by  (i^)  That  if 
Holt,  Ch.  1  uft.  that  the  bill  of  fale  was  fraudulent ;  for  thouj^h  a  fale  t'"^"  f '^'^ 
bond  fide y  and  for  valuable  confideration,  had  been  good,  becaufe  frauduient- 
the  party  had  a  property  in  the  goods  till  convidlion,  and  ought  to  bs  with  aa 
be  reafonably  fuftained  out  of  them,  yet  this  («)  conveyance  is  ^"'^^"'' '" 
fraudulent  at  common  law,  for  it  cannot  be  intended  to  any  other  forfeiture, 
purpofe  than  to  prevent  a  forfeiture,  and  defraud  the  king.  a"d  ^f'^.-- 

*  *  wards  com^ 

mits  felony,  the  land  fhall  be  forfeited.     Rol.  Abr.  34. 

A  man  takes  a  wife,  and  afterwards  marries  another,  his  firft  ^  Leon.zzj, 
wife  living,  and  by  deed  gives  part  of  his  goods  to  his  pretended 
iecond  wiie  ;  it  feems  this  is  a  fraudulent  gift  within  13  Eli-z.  c.  5. 
and  by  the  common  law  too,  in  refpeil  of  creditors,  becaufe 
made  without  any  valuable  confideration ;  for  the  fecond  pre- 
tended marriage  is  fo  far  from  coming  under  the  notion  of  a  con- 
fideration, that  it  is  a  crime  punifhable  by  law. 

A  man  has  a  judgment  for  a  juft  debt  againft  A.  and  takes  out  7  Mod.  -,7^ 
a  fieri  facias,  and  gets  the  (heriff  to  feize  the  goods,  but  M^ould  g^^"  ''"'^ 
not  let  him  proceed  f"urther,  but  fuffered  the  goods  to  remain  in 
the  cuftody  of -^.  the  debtor:  B.  who  has  alfo  a  judgment  againft 
A.  for  a  juft  debt,  takes  out  2,  fieri  facias ;  and  the  qucftion  was, 
whether  he  could  feize  upon  the  fame  goods ;  and  it  was  holden 
per  Cur.  that  he  might,  for  the  former  was  a  fraudulent  execu- 
tion, and  the  {heriff"  might  very  well  return  nulla  bona  upon  it. 

If  there  is  judgment  in  debt  againft  J.  5.  and  he  fuffers  him-  Dyer,  241;. 
felf  to  be  {b\  outlawed  for  felony  with  an  intent  to  defraud  his  ^'.  ^""■'"'- 
creditors,  and  afterwards  he  purchafes  his  pardon  and  hath  refti-  (^,)wherea 
tution,  the  creditor  may  well  take  out  execution  for  this  apparent  pnioner  in 

fraud.  tneF.«/, 

at  the  lu)t 
of  divers  creditors,  procured  himfeif  to  be  accufed  of  felony,  and  to  be  removed  to  the  King's  Bench,  with 
an  intent  to  plead  guilty,  and  after  the  allowance  of  clergy,  to  get  quit ;  the  Icing  being  iiitormed  of  this 
pratlice,  by  his  privy  feal  diredled  the  julticcs  JiQC  Co  proceed  on  his  anaignmen:,  without  faither  di- 
redions  from  him.     Djer  247. 
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:?9  H.  6. 50.  A  man  came  by  habeas  corpus  out  of  London^  and  had  no  caufc 
fc.  Roll.  jQ  ]\\\t  the  privilege  of  the  Common  Pleas,  but  by  his  covin  :  it 
Cro.'car.  was  Ordered,  that  he  (hould  be  in  execution  till  he  had  paid  the 
iiS.  debt  recovered  againft  him  after  the  writ  brought,  and  that  after 

he  fliould  be  remanded  to  anfw^er  the  plaintiff's  there, 
ilnft.  108.        Hence  it  appears,  that  the  making  ufc  of  the  procefs  of  the 
Keivnc'c  ^'  ^''^'  ^^  "^^  °"^y  ^  fraud,  but  an  aggravation  of  the  offence ;  as  if 
43.  a  perfon  intending  to  fteal  a  horfe  takes  out  a  replevin,  and  there- 

Sid.  254.      {jy  [^2s  the  horfe  delivered  to  him  by  the  fheriff ;  or  if  one  intend- 
a)«n.2  7.  .j^g  ^^  ^;^^  goods,  gets  poffelTion  from  the  fheriff,  by  virtue  of  a 

judgment  obtained,  viithout  any  the  leaft  colour  of  title,  upon 

falfe  afEdavits,  ^c. 
H.P.C.  4S.       If  A.  on  a  quarrel  with  B.  tells  him,  that  he  will  not  ftrike  him, 
Hawk.  P. c.  ^yj  ^i^gj.  j^g  ^.-jj  gjyg  jg^  ^  ppj.  q£  ^jg  jQ  ftrike  him,  and  thereupon 

B.  flrikes,  and  A.  kills  him,  he  is  guilty  of  murder,  for  he  Ihall 
not  elude  the  juftice  of  the  law  by  fuch  a  pretence  to  cover  his 
malice. 
Hawk.P.C.       So,  if  B.  challenge  A.  and  A.  refufe  to  meet  him  ;  but,  in  or- 
••  3'-  §^5*  der  to  evade  the  law,  tells  B.  that  he  fliall  go  the  next  day  to  fuch 
a  town  about  his  bufinefs,    and  accordingly  B.  meets  him  the 
next  day  on  the  road  to  the  fame  town,  and  aflaults  him,  where- 
upon they  fight,  and  A.  kills  -B.,  he  feems  guilty  of  murder,  unlefs 
it  appear  by  the  whole  circumftances,  that  he  gave  B.  fuch  in- 
.  formation  accidentally,  and  not  with  a  defign  to  give  him  an  op- 
portunity of  fighting. 
Kelynge,  If  a  pcrfon  takes  a  lodging  in  a  houfe,  under  the  colour  there- 

24.  81.  pf  fQ  j^^yg  {}^g  opportunity  of  rifling  it,  and  to  elude  the  juftice 
51.  This  of  ^^'^  I'^w,  by  endeavouring  to  keep  out  of  the  letter  of  it,  by 
at  common  gaining  a  pofleffion  of  the  goods  with  the  confent  of  the  owner, 
law  was  j^g  feems  to  be  as  guilty  of  felony  as  any  other  felon,  in  as  much 
felony,  for    2s  his  whole  intention  was  to  defraud  the  law. 

3  &  4  W,  &  M.  c.  9.  was  faffed  to  make  it  fo. 


(B)  What  A£ls  are  deemed  fraudulent  in  the  Courts 
of  Equity. 

4.1nft.  84.  iT  is  clearly  agreed,  that  all  covins,  frauds,  and  deceits,  for 
•^ulfdidlon  which  there  is  no  remedy  by  the  ordinary  courfe  of  law,  are 

of  thecnm-t  propcrly  cognizable  in  equity  ;  and  it  is  admitted,  that  matters  of 

ofChance-  fraud  were  one  of  the  chief  branches  to  which  the  jurifdiftion 

cVar/i.  °^  Chancery  was  originally  confined. 

[Where  a  court  of  equity  abfolutely  fcts  afidc  a  deed  for  fraud,  and  the  cftate  in  queftion  paffcd  by 
that  dred  only,  it  will  not  diredt  a  reconveyance.  Secus,  where  the  eftate  has  been  conveyed  to  a  third; 
peifon  as  an  inftrument  not  privy  to  the  fraud  ;  or  if  the  deed  is  fet  afide  upon  paying  fo  much  money, 
for  there,  'till  payment,  the  citate  remains.  Bates  v.  Graves.  2  Vez.  jun.  294.  In  Chefterfield  v.  Janffen, 
2  Vc2.  155.  Lord  Hardwicfce  enumerates  four  fpecies  of  fraud  ;  1(1:,  Fraud  :irifing  from  fafls  and  circun;- 
llances  of  impofition,  which  is  the  p'.air.eft  cafe:  zdly,  Fiaud  may  be  apparent  fmm  the  intrinfick  value 
and  fubject  of  the  bargain  itfelf,  f  jch  as  ho  man  in  his  fenfes,  and  not  under  delufion,  would  make  on 
the  one  hand,  and  as  no  honcft  cr  fair  man  would  accept  on  the  other  ;  which  are  inequitable  and  un- 
cenfcionable  bargains,  and  of  fuch  even  the  common  law  has  taken  notice  :  a  third  is  that  which  may 
be  prefumed  from  the  circuinflances  and  condition  of  the  parties  contradlir.g ;  and  this  goes  fariher  than 
the  iu'c  cf  law,  wiiich  is,  that  fraud  muft  be  proved,  not  prefunicJ  :   but  it  is  wife'y  eftabliflied  in  a 

court 


fourt  of  equity,  to  prevent  tiking  any  furreptUious  advantage  of  the  weaknefs  or  neceflity  of  another, 
which  knowingly  to  do,  is  equally  againft  conlclence,  as  to  take  advantage  of  his  ignorance  :  a  fourth 
kind  of  fraud  may  be  coile€ted  or  enforced,  inthe  conlideratlon  of  a  court  of  equity,  from  the  nature 
and  circumftances  of  the  tranfadtion,  as  being  an  impofuion  and  deceit  on  other  perlons  not  parties  to 
the  fraudulent  agreement.] 

But  as  every  cafe  on  this  head  depends  fo  much  upon  its  own 
circumftances,  it  will  be  difficult  to  range  them  in  any  other  or- 
der than  by  inferting  the  moft  remarkable  cafes  where  the  parties 
have  been  relieved  againft  fraud  and  impofition. 

As  where  A.  being  tenant  in  tail,  remainder  to  his  brother  B.  Preced. 
in  tail,  A.  not  knowing  of  the  entail,  makes  a  fettlement  on  his  ^^-  35' 
wife  for  life  for  her  jointure,  without  levying  a  fine,  or  fufFering  a  po^tj^  * 
recovery,  which  B.  who  knew  of  the  entail  engrofles,  but  does  not  iVem.  239, 
mention  any  thine  of  the  entail,  becaufe,  as  he  confefled  in  his  ^'J^'  ^"'^ 

•  r    1        iiri  ^  •  c  •       1-1^        1  L  atfirmed  in 

aufwer,  if  he  had  fpoken  any  thmg  or  it,  his  brother,  by  a  the  Houfe 
recovery,  might  have  cut  off  the  remainder,  and  barred  him  -,  of  Lords, 
although  after  the  death  of  A.y  B.  recovered  in  eje£lment  againft 
the  widow  by  force  of  the  entail ;  yet  flie  was  relieved  in  Chancery, 
and  a  perpetual  injun£lion  granted  for  this  fraud  in  ^.  in  conceal- 
ing the  entail ;  for  if  it  had  been  difclofed,  the  fettlement  might 
have  been  made  good  by  a  recovery. 

So,  where  a  mother  being  abfolute  owner  of  a  term,  the  fame  iVetn.  150. 

being  limited  to  her  in  tail,  is  prefent  at  a  treaty  for  her  fon's  ^""^['^^" 

•  11  1         r        ,     r  11  and  Cheney, 

marriage,  and  hears  her  Ion  declare,  that  the  term  was  to  come 

to  him  at  his  mother's  death,  and  is  a  witnefs  to  the  deed,  where- 
by the  reverfion  of  the  term  is  fettled  on  the  iflue  of  this  mar- 
riage after  the  mother's  death,  flie  was  compelled  in  equity  to 
make  good  the  fettlement. 

If  A.  by  a   marriage-fettlement  be  tenant  for  life  of  certain  Abr.Eq. 
mills,  remainder  to  his  fir  ft  fon  in  tail,  and  the  fon,.who  knows  ^-^^'an^^* 
of  the  fettlement,  encourages  a  perfon  to  take  a  leafe  for  thirty  Feirers. 
years  of  thofe  mills,  and  to  lay  out  confiderable  fums  of  money 
in  new  building  and  improving  them,  in  order  to  reap  the  advan- 
tage thereof  after  his  father's  death;  this  is  fuch  a  fraud  and 
practice  as  ought  to  be  difcountenanced  in  equity,  and  therefore 
it  was  decreed  in  this  cafe,  that  the  leffee  fhould  enjoy  for  the 
refidue  of  the  term  that  remained  unexpired  after  the  father's 
death. 

So,  where  a  younger  brother,  having  an  annuity  of  100/.  per  Vern.  136. 
annum  charged  on  lands  by  his  father's  will,  agrees  with  J.  S.  to  ^"j^^^^^"'* 
fell  it  to  him,  which  J.  S.  is  encouraged  to  purchafe  by  the  elder 
brother,  who  told  him,  that  though  he  had  heard  that  there  was 
a  fettlement  which  had  entailed  thofe  lands  out  of  which  it  iflued, 
that  yet  he  had  conftantly  paid  this  annuity,  as  alfo  3000  /.  charged 
by  the  fame  will  to  his  filters ;  and'  the  elder  brother  afterwards 
got  the  fettlement  into  his  hands,  and  endeavoured  thereby  to 
avoid  payment  of  this  annuity  •,  it  was  decreed  in  favour  of  the 
purchafer,  that  the  annuity  (liould  ftill  be  paid  purely  on  the  en- 
couragement given  by  the  elder  brother. 

So,  v/here  lands  in  mortgage  running  through  three  defcents,  Preced. 
and  the  perfon  entitled  to  redeem,  not  knowing  how  much  was  g^r^'jg'y^j' 

6  due  Wells- 
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due  for  the  intcren:,  is  informed  by  the  heir  of  the  mortgagee, 
that  it  was  confiderably  lefs  than  really  it  was ;  whereupon  he 
fettles  it  upon  his  marriage,  as  fubje(f^  only  to  fo  much ;  it  waa 
decreed,  that  thofe  who  derive  under  this  fettlerneiit  {hould  re- 
deem accordingly,  without  being  obliged  to  pay  the  fum  concealed, 
for  the  fraud. 
Brodenck  ^Francis  Broderich,  being  feifed  of  a  confiderable  eftate  in  fee, 

■'•  ^'"^=i-  made  his  will,  and  devifcd  it  to  Thomas  Brodericky  the  defendant ; 
Abr!  tit.'  Praticis  himfcif  executed  the  will,  but  it  was  not  attefted  in  his 
Circum-vcn-  prcfencc  by  three  witneflcs.  Francis  died,  and  the  defendant 
3'  Thomas y  finding  that  the  will  was  void,  for  100  guineas  paid  by 
him  to  the  plaintiff  George  Broderick,  who  was  Francis's  heir  at 
in'thiscafe  hw,  procured  from  the  plaintiff  a  releafe,  which  recited  that 
"^  ^r  1i"  Fraficisy  by  his  lafl;  will  duly  executed,  had  devifed  his  eftate  to 
the  defend-  'he  defendant  Thomas ;  and  the  defendant  Thomas  thinking  him- 
antdr.  ac-  felf  not  fafc  with  the  releafe  only,  for  50  guineas  more  prevailed 
count  ior      ^,jj}^  ^^le  plaintiff  to  convey  the  lands  by  leafe  and  releafe  to  one 

the  rents  --.  ,■»  _  ^        ,    r       ■,  ri-r  7~.r 

and  profits  -L^'^>'>  WHO  was  truitec  to  the  defendant  Thcmas,  to  whom  JJay  ai- 
of  the  tree-  terwards  conveyed.  Afterwards,  the  defendant  T/^owrtx,  upon  a 
hold  lea  es     valuable  confideratiou,  conveyed  part  to  one  Parker,  who  had  not 

to  the  plain-  ,  .  ri-ri  111  1 

tifi,  the  any  Other  notice  of  the  invalidity  of  the  will,  fave  that  he  heard 
plair.tiffto  it  mentioned  in  common  difcourfe.  The  plaintiff  brought  hia 
Swincef  ^'^^  ^g^"^^  Thomas  Brodericky  Dayy  and  Parker y  to  have  the  re- 
fer debts  ieafe,  leafe  and  releafe,  delivered  up  as  fraudulently  obtained  ; 
and  legacies  and  it  not  appearing  that  he  knew  at  the  time  of  his  making  the 
VnttoK^'  releafe,  ts'c.  that  the  will  was  bad,  Lord  Harcourt  decreed  that 
count  for  they  fhould  be  delivered  up  ;  and  it  not  appearing  that  Parker  was 
ijo  guineas  privy  to  the  fraud,  though  he  had  heard  of  the  invalidity  of  the 
ftadant*'  ^''^^  ^^  above,  it  was  decreed  that  he,  upon  receiving  his  pur- 
with  inter-  chafe-moncy  with  intereft,  fhould  convey  to  the  plaintiff,  and 
cit,  &c^  fhould  account  for  the  rents  and  profits  wliich  he  had  received, 
purch  ifer  ^^^'^  ^^  allowed  what  he  had  laid  out  in  repairs  or  otherwife. 

^cnrt_/!"a!!  of  part  of  the  freehold  lands,  he  fhali  reconvey  to  the  plaintiff,  upon  payment  of  the  purchafe 
money  with  intereft  at  5/.  per  cent.,  becaufe  he  had  notice  of  the  invalidity  of  the  devife  by  common 
report,  though  not  actual  notice  from  the  plaintiff  or  defendant  ;  and  though  he  was  not  a  fraudulent 
purchaicr,  yet  he  was  a  rafh  one,  and  ought  to  have  inquired  into  the  validity  of  the  will,  or  gotten  th^. 
beir  at  la.v  to  join  in  the  conveyance  to  him.     Ex  iclutlonc  aheriui.     Vin.  Abi.  abiju^r, 

Jevers  v.  The  father  had,  on  his  marriage,  articled  to  fettle  his  whole 

?^c!'u)<)-'  ^^^^^  upon  that  marriage ,  but  negledting  fo  to  do,  when  the 
aEq.Caf.  eldefl:  ion  attained  his  full  age,  he,  without  giving  the  fon  no- 
■^^•-  S4«  tice  of  the  articles,  and  by  threats  and  promifes,  prevailed  with 
Sce^oo  ^^^^  ^°  j°'"  "^  making  a  fettiement  on  the  younger  children,  and 
Scrope  V.  thereby  to  give  the  father  a  power  of  making  a  jointure  upon  ano- 
Offley,  tj-igj.  ^jfg  •  j}^g  f,jtJier  afterwards  gave  a  bond  to  make  fuch  join- 
2-7^8. P.'  ^^^^i  3nd  married.  This  bond  was  fet  afide  as  againft  the  heirs, 
and  the  firft  articles  were  eftabliihed,  and  the  wife  was  put  to 
feek  fatisfadlion  of  her  bond  out  of  the  perfonal  eflate. 
Mead  v.  Where  on  a  treaty  for  a  leafe,  it  appeared  that  the  agents  of  the 

4.Er.  p  c.  ^^^'^^  ^'^^  "^  ^'^  prefence  reprefented  the  quantity  of  land  pro- 
407.    *       pofcd  to  be  dcraifed  to  be  much  more  than  it  atlually  was  j  and 

A  that 
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that  the  leflbr,  knowing  that  this  was  a  mifreprefentatlon,  had  af- 
fented  to  it,  becaufe  he  did  not  think  it  prudent  to  difclofe  the 
truth ;  the  contradl  was  fet  afide  as  fraudulent. 

An  eftate  was  fettled  after  marriage  upon  truft,  inter  al.  to  Ramfden 
raife  portions  for  the  daughters  of  the  marriage  upon  failure  of  v- Hyiton, 
ifluc  male,  to  whom  the  eftate  was  limited  in  tail:  one  of  the  *    "' ^°  * 
daughters  gives  a  general  releafe  to  her  brother,  but  neither  party 
at  the  time  of  fuch  releafe  being  given  had  any  knowledge  of  the 
fettlement.     The  releafe,  therefore,  though  general,  was  holden 
not  to  extend  to  the  fettlement,  and  the  trults  of  it  were  decreed 
to  be  performed.] 

If  A.  has  a  prior  Incumbrance  on  an  eftate,  and  Is  a  witnefs  to  a  aVem.  151. 
fubfequent  mortgage,  but  does  not  difclofe  his  own  incumbrance ;  ^'^""^  ^"^ 
this  is  fuch  a  fraud  in  him,  for  which  his  incumbrance  ftiall  be  Be^dtord  " 

poftponed  [a).  cited  to  have 

been  de- 
creed, [(a)  In  tbe  cafe  of  Mocatta  v.  Murgatrcyd,  i  P.  Wms.  3^4.,  Lord  Cowper  is  reported  to  have 
decreed  that  the  firit  mortgagee  ftaJl  in  fuch  cafe  be  poftponed,  though  there  be  no  a£lual  proof  of  his 
knowing  the  ccntenti  of  the  deed  he  attefted.  But  Mr.  Cox,  the  editor  of  that  book,  has  not  been  able 
to  find  this  decree  in  the  regiitrar's  book.  And  Lord  Thuriow  faid,  in  the  cafe  of  BeckeC  v.  Cordley, 
th^t  he  thought  this  cafe  of  Mocatta  v.  Murgatroyd  went  too  far  in  imputing  notice  to  the  firft  mortga- 
gee from  the  mere  circumftance  of  his  being  a  witnefs  to  the  fecond  mortgage,  fince  it  is  in  commoa 
praf^ice  for  perfons  to  atteft  the  execution  of  deeds  witliout  being  made  acquainted  witb  their 
content;.] 

So,  where  a  counfel  having  a  ftatute  from  A.  advlfes  B.  to  lend  aVem.  370. 
A.  1000/.  on  a  mortgage,  and  draws  the  mortgage,  with  a  cove-  Draper  v. 
nant  againft  all  incumbrances,  and  conceals  his  own  ftatute*,  it 
was  holden,  that  the  ftatute  fhould  be  poftponed  to  the  mort- 
gage- 
So,  If  A.  being  about  to  lend  money  to  B.  on  a  m.ortgage,  fends  aVem.  <^^t^ 
C.  to  inquire  of  D.  who  had  a  prior  mortgage,  whether  he  had  r^"/"'^  *' 
any  incumbrance  on  ^.'s  eftate,  if  it  be  proved  that  C.  went  to 
him  accordingly,  and  that  D.  denied  that  he  had  any,  D.'s  mort- 
gage fhall  be  poftponed. 

So,  if  A.  having  a  mortgage  on  a  Icafehold  eftate,  lends  the  aVern.  72?. 
mortgage  deed  to  the  mortgagor,  with  an  intention  to  borrow  n^^^'^i^"At 
more  money  ;  this  is  fuch  a  fraud  in  the  mortgagee,  for  which  Eq.  321. 
his  mortgage  ftiall  be  poftponed  to  the  fubfequent  incumbrance.       S.  c. 

The  plaintiff's  wife,  before  her  intermarriage  with  the  plalntifr,  Abr,  Eq. 
being  poflcfled  of  a  term  for  years,  as  executrix  to  her  firft  huf-  V^J.*  ^"'* 
band,  which  was  liable,  as  aflets,  to  the  payment  of  his  debts,  in  smith. 
order  thereto,  and  to  raife  money  for  that  purpofe,  the  plaintiffs 
after  their  marriage  entered  into  an  agreement  with  the  defendant 
for  fale  of  the  houfe  in  queftion,  for  the  refidue  cf  the  term,  for 
450/.  whereof  210/.  was  to  be  applied  in  difcharge  of  a  mort- 
gage thereon  to  one  J.  5.,   and  the  remaining  240  /.  was  to  be 
paid  to  the  plaintiffs ;  accordingly  the  plaintiffs  executed  an  af- 
fignment  of  the  houfe  to  the  defendant,  with  a  receipt  indorfed 
thereon  for  the  whole  purchafe-money,  but  the  defendant  did  not 
then  pay  the  purchafe-mcney,  but  gave  a  note  for  the  payment  of 
aio/.,  part  thereof,  to  J.  S.  the  mortgagee,  and  of  the  remaining 
240/.  to  the  plaintiffs  j  and  for  the  non-payment  thereof  the  plains 
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tiffs  brought  their  bill  to  have  a  fpecifick  performance  aiu!  pay- 
ment of  the  money  accordingly ;  the  defendant,  by  his  anfwer, 
admitted  the  whole  cafe  to  be  as  above  fet  forth  ;  but  infilled,  that 
he  ought  not  to  be  bound  thereby,  for  that  the  plaintiffs  could 
not  make  him  a  good  title,  they  having  by  articles  before  mar- 
riage agreed  to  fettle  this  houfe  for  the  benefit  of  themfclves  and 
their  iflue,  of  which  he  had  no  notice  at  the  time  of  his  purchafe  j 
and  for  a  difcovery  of  thefe  articles,  and  to  have  up  his  note  on  a 
re-aflignment  of  the  houfe,  the  defendant  brought  his  crofs-bill. 
The  plantiffs  by  their  anfwer  admitted  there  were  fuch  articles, 
but  infilled,  that  the  houfe  lying  in  Middle/ex,  thofe  articles  were 
never  regiftered  in  the  Aliddlefcx  oflice,  and  therefore  void  as 
againfh  the  plaintiff  j  but  on  a  hearing  at  the  Rollsy  the  Mafter  of 
the  Rolls  decreed  the  original  bill  to  ftand  difmiffed  with  cofts  ; 
and  on  the  crofs-bill  decreed  the  note  given  for  the  purchafe- 
money  to  be  delivered  up  on  a  re-affignment  of  the  houfe,  and 
the  plaintiff  in  that  caufe  likewife  to  have  his  cofts,  by  reafon  of 
the  plaintiff's  fraud  in  concealing  the  articles;  which  decree  was 
affirmed  by  my  Lord  Chancellor. 

So,  in  a  cafe  between  two  purchafers  of  lands  in  Torkjhlre^ 
where  the  fecond  purchafcr  having  notice  of  the  firft  purchafe, 
but  that  it  was  not  regiftered,  went  on  and  purchafed  the  fame 
eftate,  and  got  his  purchafe  regiftered ;  it  was  decreed,  that  hav- 
ing notice  of  the  firft  purchafe,  though  it  was  not  regiftered, 
bound  him,  and  that  his  getting  his  own  purchafe  firft  regiftered 
was  a  fraud,  the  defign  of  thofe  a£ls  being  only  to  give  the  par- 
ties notice,  who  might  otherwife  without  fuch  regiftry  be  in  dan- 
ger of  being  impofed  upon  by  a  prior  purchafe  or  mortgage, 
which  they  are  in  no  danger  of  when  they  have  notice  thereof  in 
any  manner,  though  not  by  the  regiftry. 

If  a  copyholder,  by  his  will,  intending  to  give  the  greateft  part 
of  his  eftate  to  his  godfon,  and  the  other  part  to  his  wife,  is 
perfuaded  by  the  wife  to  nominate  her  to  the  whole,  on  a  pro- 
mife  that  flie  would  give  the  godfon  the  part  deilgned  for  him  ;• 
it  will  be  decreed  againft  the  wife  on  the  point  of  fraud,  though 
there  was  no  wemora7idum  thereof  in  writing  purfuant  to  the  fta- 
tute  of  frauds  and  perjuries. 

So,  where  the  defendant,  on  a  treaty  of  marriage  for  his  daugh- 
ter with  the  plaintiff,  figned  a  writing  comprifing  the  terms  of 
the  agreement,  and  afterwards  defigning  to  elude  the  force  there- 
of, and  get  loofe  from  his  agreement,  ordered  his  daughter  to 
put  on  a  good  humour,  and  get  the  plaintiff  to  deliver  up  that 
writing,  and  then  marry  him,  which  fhe  accordingly  did,  and  the 
defendant  ftood  by,  at  a  corner  of  a  ftreet,  to  fee  them  go  by  to 
be  married  ;  the  plaintiff  was  relieved  on  the  point  of  fraud. 

[A  father  purchafed  lands  to  him  and  his  heirs,  and  when  he 
was  on  his  death-bed  fent  for  his  eldeft  fon,  and  told  him  that 
thefe  lands  were  bought  with  his  fecond  fon's  money,  whereupon 
the  eldeft  fon  promifcd  that  his  brother  fhould  enjoy  them  ac- 
cordingly.     The  father  dies.    The  Lord  Keeper  Wright  and  the 

Mafter 
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Mafter  of  the  Rolls  held,  that  the  eldcft  fon  was  entitled  to  thefe 
lands,  becaufe  by  the  ftatuce  of  frauds,  tliere  ought  to  have  been 
a  declaration  of  the  ufe  or  truft  in  writing.  But  Lord  Cowper 
was  of  another  opinion,  becaufe  of  the  fraud  here  manifeft,  in 
that  the  eldeft  fon  promifed  the  father  on  his  death-bed,  that  the 
other  {hould  enjoy  the  lands,  fo  that  he  took  this  to  be  a  cafe 
out  of  the  ftatute. 

So,  where  a  parol  buildlng-leafe  was  made  of  ground,  and  LeifterT. 
when  the  leffbr  was  dying,  he  declared,  he  thought  he  ought  to  Foxcroft, 
make  a  leafe  in  writing ;  but  the  heir  told  him,  he  {hould  not  ciib.  Eq, 
difcompofe  himfelf,  for  that  he  would  fupply  it-,  whereby,  and  Rep.  n. 
by  other  fraudulent  means,  the  leflee  was  hindered  from  feeing 
the  leflbr,  and  having  the  leafe  executed  accordingly ;  the  Lords 
held  this  to  be  out  of  the  ftatute,  and  made  it  good  to  the  leflee. 

So,  if  a  man  has  made  his  will,  and  his  fon  executor,  and  Giib.  Eq. 
when  he  is  dying,  fays,  that  he  has  a  mind  to  have  his  wife  exe-  ^^P-  *^'^' 
cutrix,  and  the  fon  fays,  "  don't  trouble  yourfelf  to  alter  it,  for 
"  I  will  let  her  have  the  furplus,  and  a£t  as  executor ;"  a  court 
of  equity  will  decree  accordingly.] 

There  are  likewife  feveral  other  inftances,  where  a  parol  agree-  Abr.Eq.  15. 
ment  intended  to  be  reduced  into  writing,  but  prevented  by  fraud,  ^  ""''^^  ''^' 
has  been  decreed  in  equity,  notwithftanding  the  ftatute  of  frauds  lefterTc"?* 
and   perjuries  \  as  where,  upon   a  marriage-treaty,  inftru6Hons 
were  given  by  the  hufljand  to  draw  a  fettlement,  which  he  pri- 
vately countermanded,  and  afterwards  drew  in  the  woman   by 
perfualions  and  aflurances  of  fuch  fettlement  to  marry  him ;  it 
was  decreed  that  he  fliould  make  good  the  fettlement. 

So,  where  a  parol  agreement  was  concerning  the  lending  of  Abr.Eq.  to. 
money  on  a  mortgage,  and  the  conveyance  propofed  was  an  abfo- 
lute  deed  from  the  mortgagor,  and  a  deed  of  defeafance  from  the 
mortgagee,  and  after  the  mortgagee  had  gotten  the  deed  of  con- 
veyance, he  refufed  to  execute  the  defeafance  •,  it  was  decreed 
againft  him  on  the  point  of  fraud. 

[So,  where  a  father  prevailed  with  his  daughter  and  her  huf-  Young  v. 
band  to  join  v/ith  him  in  fufFering  a  recovery  for  a  particular  pur-  '^^f^!^^' 
pofe,  and  afterwards  made  ufe  of  it  for  another  purpofe.  Lord 
Hardwiche  relieved  againft  it  upon  the  ground  of  fraud.     In  this 
cafe  the  deed  to  lead  the  ufes  was  general  to  the  father  and  his 
heirs.] 

If  a  fon  and  heir  apparent  perfuades  his  father  not  to  make  a  Preced. 
will  w^hich  he  intended  to  have  made,  and  which  was  to  contain  p!^*"  ,^* 
provifions  for  his  younger  children,  promifing  to  do  for  them  him-  lainTcIfr, 
felf  j  this  is  fuch  a  fraud,  for  which  equity  will  decree  the  heir  to  cited  to  have 
give  them  fuch  provifions  himfelf,  been  de- 

So,  where  tenant  in  tail  is  prevented  by  the  ilTue  in  tail  from  Preced. 
fuffering  a  recovery  in  order  to  provide  for  younger  children,  by  ^^^^-  S* 
his  promifing  to  do  for  them  himfelf,  equity  will  compel  him  to 
do  it  after  his  father's  death. 

If  a  mother  having  a  right  to  dower,  to  encourage  a  marriage  aVem.  133. 
of  her  fon  to  A,  B,  releafes  her  dower,  and  the  releafe  is  fnewn 

to 
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(rt)  That  a  to  tlic  wife  and  her  relations,  it  fliall  bind  the  mother,  though  the 
rdeafe  (hall    j-^-jg^f^  ^^^s  obtained  bv  (a)  a  fraudulent  fuegeftion. 

be  avoided  J    \    '  oo> 

in  equity  whenever  there  hfapprcfu  vcri  ox  Juggejlio  fa!f,     Vern.  19,  20.  31,  32. 

Vern.  219.        If  a  man  charges  lands  in  D.  with  a  portion  for  a  daughter  bv  a 

llecve  and      £^.j^.  ycntcr,  and  then  marries,  and  fettles  part  of  thofe  lands  for 

the  jointure  of  a  fecond  wife,  who  has  no  notice  of  the  charge, 

and  A.  believing  tliat  the  portion  would  take  place  of  the  jointure, 

by  will  gives  other  lands  in  lieu  thereof,  and  the  wife  combines 

with  her  Ion,  who  is  heir  to  A.  to  defeat  his  fettlement  and  pro- 

vlfion  on  the  daughter,  by  adhering  to  her  jointure,  and  infifling, 

that  the  provifion  on  the  daughter  was  voluntary  and  fraudulent  as 

to  her  -,  and  that  therefore  flie  was  not  bound  to  accept  of  the 

devife ;  the  daughter  will  be  relieved  in  equity. 

iChan.Rcf.       A  widow  makes  a  [h)  deed  of  fettlement  of  her  eftate,  and 

81,  Howard  carries  a  fecond  hufband,  who  was  not  privy  to  fuch  fettlement ; 

(r)So,where  ^"^1  it  appearing  to  the  court,  that  it  was  in  confidence  of  her 

the  intended  having  fuch  eftate,  that  the  hufband  married  her,  the  court  fet 

wife,  the      afide  the  deed  as  fraudulent. 

day  before 

her  marriage,  entered  privately  into  a  recngfiizance  to  her  brother  ;  it  was  decreed  to  be  delivered  up, 
a  Chan.  Rep.  70-— But  where  a  conveyance  or  fettlement  (hall  be  faid  to  be  fraudu  ent,  and  in  deroga- 
tion of  the  rights  of  marriage,  -vide  z  Vern.  17.  and  tit.  Murriage  and  Divorce,  D.  3. 

Vern.  408.  But  whcre  a  widow,  before  her  marriage  with  a  fecond  huf- 
Hunt  and  band,  adigned  over  the  greateft  part  of  her  eftate  to  truftees,  in 
truft  for  children  by  her  former  hufband  •,  though  it  was  infifted, 
that  this  was  without  the  privity  of  the  hufband,  and  done  with 
a  defign  to  cheat  him,  yet  the  court  thought  that  a  widow  may 
thus  provide  for  her  children  before  fhe  puts  herfelf  under  the 
power  of  a  hufband;  and  it  being  proved  that  8000/.  was  thus 
fettled,  and  that  the  hufband  had  fupprefied  the  deed,  he  was  de- 
creed to  pay  the  whole  money,  without  dire£ling  any  account. 

A.  failing  in  his  trade  couipounded  with  his  creditors  at  fo 
much  in  the  pound,  to  be  paid  at  the  time  therein  mentioned  j 
and  he  having  failed  in  payment  at  the  precife  time,  fome  of  the 
creditors  refufed  to  fland  to  the  agreement,  which  being  under 
hand  and  feal,  he  brought  his  bill  to  compel  a  performance  there- 
of;  but  it  appearing  in  the  caufe  that  A.^  to  draw  in  the  reft  of 
the  creditors,  had  made  an  under- hand  agreement  with  fome  of 
them,  who  were  feemingly  to  accept  of  the  compofition,  to  pay 
them  their  whole  debts,  which  was  a  fraud  and  deceit  upon  the 
reil  of  the  creditors,  the  court  would  not  decree  the  agreement, 
nor  relieve  the  plaintiff,  but  difmilTed  the  bill. 

So,  where  A.  being  entrufted  by  B.  to  receive  interefc  on  tallies, 
receives  the  principal  and  fails,  and  afterwards  compounds  with 
his  creditors,  but  B.  would  not  come  in,  without  having  a  greater 
compofition,  which  A.  agrees  to  give,  and  A.  brought  his  bill  to 
be  relieved  againft  this  under-hand  agreement  ;  the  court  refufed 
to  give  him  any  relief,  he  h.iving  been  guilty  of  a  breach  of  truft, 
and  alfo  a  party  to  the  fraud. 

.    [Where,  on  the  confent  of  the  wife  and  her  truftees,  and  in 
order  to  a  compofuion  with  the  hulband's  creditors,  the  court  of 
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Chancery  ordered  part  of  the  wife's-fortune  to  be  paid  to  the  ere-  Wm-s.  768. 
ditors  confenting  to  accept  fuch  compofition,  and  to  difcharge  him  ^^^  ^°° 
of  the   debts  ;  and  fome  of  the  creditors,    upon  executing   the  spilier, 
deed  of  compofition,  took  private  fecurities,  poll-dated,  for  part  i  Atk.  105, 
of  their  debis,  befides  their  fliare  with  the  other  creditors  ;  fuch  ^'  ^' 
fecurities  were  fet  afide,  as  a  fraud  on  the  wife,  the  truflees,  and 
the  court. 

So,  too,  at  law  j  where  all  the  creditors  of  an  infolvent  con-  CockAott 
fented  to  accept  a  compofition  upon  an  aflignment  of  his  efFedls  ^-  Bennett, 
by  a  deed  of  trufl:  to  which  they  were  all  parties,  and  one  of  l(,^l"^    ^^' 
them,  before  he  executed,  obtained  from  the  infolvent  a  promif- 
fory  note  for  the  refidue  of  his  demand,  by  rcfufing  to  execute  till 
fuch  note  was  made  :  the  note  was  adjudged  void,  as  a  fraud  on 
the  rell  of  the  creditors,  and  therefore  incapable  of  being  ratified 
or  revived  by  a  fubfequent  promife. 

Upon  the  fame  principle,  where  ^.  agreed  to  give  B.  a  certain  Jackfon  v, 
fum  for  goods  in  advancement  of  C,  it  was  holden,  that  a  fecret  '^"'^^^'^' 
agreement  between  B.  and  C.  that  the  latter  (liould  pay  a  further  ^,i7 
fum,  was  void  as  a  fraud  upon  ^.,  and  that  B.  could  not  recover 
fuch  further  fum  againfl  ^.] 

If  a  fecurity  be  obtained  from  a  perfon  by  fraud  and  practice,  zVem.  125, 
upon  a  pretence  of  a  demand  that  is  fidlitious,  it  will  be  relieved  where  a  bill 

•    n.  •  •  of  exchange 

agamft  m  equity.  ...  .  was  obtained 

by  a  grofs  fraud,   and  it  was  rflieved  againft  wi'h  cofts  to  be  afcertained  by  the  party's  own  oath. 
Where  a  policy  of  infurance  for  infuring  a  life  was  gained  by  fraud,  and  fet  afide  with  cofts  borh  at  law 

and  in  equity.     2  Vern.  io6. Where  a  weak  man  was  prevail"d  upin  by  two  of  his  relations,  to 

give  a  bond  to  one  of  them,  to  fettle  his  eftate  to  the  ufe  of  himfelf  in  tail  male,  remainder  to  his  two 
brothers  fucccflively  in  tail  male,  and  he  afterwards  marrying,  was  relieved  againft  the  bond,  z  Vern.  180. 
[Where  advantage  has  been  taken  of  the  weaknefs  cf  parties,  and  conveyances  therefore  fet  afide,  fee 
White  V.  Small,  2Ch.  Ca.  103.  Clarkfon  v.  Hanway,  zP.  Wms,  203.  Bennet  v.  Vade,  2  Atk.  324, 
Jvans  V.  Blood,  4.  Br.  P.  C.  557.  Bridgeman  v.  Green,  z  Vez.  617.  Filmer  v,  Gott,  7  Br.  P.  C.  70. J 

As  where  ^.  having  by  the  means  of  an  attorney  prevailed  on  aVern.  307, 
E.  a  woman,  to  levy  a  fine  of  fome  houfes,  and  to  execute  a  deed 
leading  the  ufes  thereof  to./^.  and  his  heirs;  it  was  proved  that 
{he,  at  the  time  of  levying  the  fine,  declared  {he  muft  make  ufe 
of  fome  friend's  name  in  trufl; ;  and  afterwards  by  will  declared 
{Ire  had  levied  fuch  fine  only  in  trufl:,  and  the  better  to  enable 
her  to  difpofe  of  the  efliate,  and  thereby  devifed  it  to  jf.  S.  and 
his  heirs,  fubjedl  to  the  payment  of  her  debts  ;  although  A.  proved 
a  great  familiarity  and  friendftiip  between  them,  and  that  fhe  had 
declared  he  fhould  have  her  efl:ate ;  yet  it  vv'-as  decreed,  not  only 
that  the  efliate  ftiould  be  liable  to  the  creditors  debts,  but  that  A, 
{hould  convey  the  efl;ate  to  the  devifee  and  his  heirs. 

So,  where  ^.  being  to  procure  1000/.  for  5.,  borrows  it,  and  Precsd. 
pays  B.  only  300  /.  and  takes  other  300  /.  himfelf,  and  the  remain-  ^'"."-  ^°\ 
ing  400/.  in  goods,  which  prove  worth  little  or  nothing-,  and  for  LTader^" 
fecuring  the  whole,  both  gave  a  recognizance-,  yet  that  being  fued  2Vern.  34^1 
againfl:^.   he  brought  his  bill,  and  had  a  perpetual  injundiion  ^•^' 
againfl;  the  recognizance  on  payment  of  300  /.  only  and  interefl;,  by 
reafon  of  fome  circumfl:ances  of  fraud  ;  it  appearing  to  be  a  con- 
trivance between  J,  and  the  lender,  to  charge  S,  with  the  whole. 

Vol.  IH,  X  Where 


JTi-auU. 

Where  a  purcKafe  was  obtained  from  a  man  almoft  in  luS= 
dotage,  at  a  great  under-value,  who  was  perfuaded  by  the  perfons 
that  treated  with  him,  that  they  could  help  him  to  a  great  match, 
and  told  him,  tliat  to  qualify  himfelf  for  the  lady,  it  was  neceflary 
he  fliould  convert  all  his  lands  into  money,  and  they  treated  for 
the  purchafe  in  a  perfon's  name  who  knew  nothing  of  the  matter  -, 
for  thefe  circumiianccs  of  fraud  tlie  purchafe  was  fet  afide. 

;ent)ent  of  a  feme  covert  into  execution Whirc  a  purchafe  at  a  great  under-value. 


aVern.  632. 
Green  v. 


"Where  an  agreement  for  a  purchafe  was  obtained  from  a  wo- 
man of  ninety  years  of  age,  and  feveral  fufpicious  circumftances 
the  cafe  of  ^  appeared,  the  court  would  neither  decree  it  to  be  carried  into 
execution  againfl  the  lu.-ir  at  law,  nor  to  be  delivered  on  a  erofs- 
bill  for  that  purpofe,  but  left  the  parties  to  their  remedy  at  law. 


Savage  v. 

Taylor, 

Caf.  temp. 

Talb.  234.  where  the  court  followed  tht;  fame  p.iiddlc  I'r.c  of  condod.]    ' 

Ofmond  v.  [The  Duke  and  Duchcfs  of  Ckvelavd^  being  about  to  fend  LorcJ 

ritzroy.and  Southampton^  their  eldefl:  fon,  to  travel,  employed  one  Ofmond  as  a 

3P.  Wms.  fervant  to  attend  upon  the  young  lord,  then  an  infant  of  about 

129,    In  feventeen,  and  (as  by  the   anfwcr  of  Ofmond  it  was  admitted) 

givmgjudg-  to  pygri^ent  his  being  inipofcd  vpon.     Afterwards,  on  the  Lord  Sow//;- 

cafe,  Sir  J.  amptoti's  returning  from  abroad,  Ofmond  was  continued  in  his  fer- 

jekyli  faid,  vice,  and,  when   his  lordlhip  was  about  twtnty-ftven  years  of 

**  Where  a  ^    prevailed  on  him  to  enter  into  a  bond  for  the  payment  of 

iiiHn  21VCS  3       ^  ,  ^ 

bond,  if  1000/.  to  him  the  faid  Ofmo?uU  The  bond  was  prepared  by  Of- 
there  be  no  niondf  and  kept  fecret  from  the  duke  and  duchefs.  There  were 
W^"^h°of  '^^^'^  ^°'^^  proofs  of  the  weak  capacity  of  the  young  lord,  and  that 
fruftinthe  at  that  time  he  was  unable  to  raife  money  to  pay  off  the  bond, 
obtainingof  Under  all  thefe  circumftances  the  court  thought  the  bond  fraudu- 
uiH  noHet    ^^"tly  obtained,  and  relieved  againfl  it 

afide  the  bond  only  for  the  weatcnefs  of  the  obligor,  if  he  be  coivpo:  mentis  \  neither  will  this  court  meafure 
the  fife  of  people's  underftandings  or  incapacities,  tiiere  being  no  iuch  thing  as  an  equitable  incapacity, 
where  there  is  a  legal  capacity."  But  in  Giiffin  v.  Deveulile,  Lord  Thuilovv  obfeived,  that  in  almc'.i 
every  cafe  upon  this  fubjeft,  a  principal  ingiedient  "as  a  degree  of  we  .knef.^  fho  ^.  oi legal  incapOi'iiy  ; 
and  that  in  this  very  cafe  of  Ofmond  v.  Fitzroy,  no  relief  probably  would  have  been  given,  if  the  couvi; 
had  not  confidered  Lord  Soutliampton  as  more  liable  to  impofition,  thari  the  generality  of  mankind. 
Cox's  note  3  P.  Wms.  130. 

Bofanquetv.  A  court  of  equity  will  relieve  agaiuft  an  unequal  contra£b  en- 
Daihwood,  tered  into  by  a  perfon  in  embarafled  circumftances,  for  to  avail 
Ta'ib.^38^.'      onefelf  of  the  dlitrefles  of  another,  carries  fomewhat  of  fraud  in  it. 

Proof  V.  Hines,  id.  iii.  Heathcote  v.  Paignon,  2  Br.  Ch.Rep.  167.     See  3  Wooddef.  457. 


It  will  relieve,  too,  where  there  Is  a  manifeft  inequality  between 
parties  arifingfrom  the  relation  in  which  they  ftand  to  each  other- 


Duke  Ha- 
milton V. 

I  P.  Wms.  Such  is  the  relation  of  guardian  and  ward  j  and  therefore  a  court  of 
a  18.  Hyl-  equity  will  not  allow  any  gift  or  relcafeto  a  guardian  from  his  ward 
ton  V.  Hyi-  on  his  coming  of  age,  or  give  validity  to  any  contrail  the  terms  of 
cT?'  ^Grlf-  ^hich  are  not  perfe6tly  fair  and  equal,  made  by  perfons  in  that 
fituation,  or  between  whom  a  fimilar  confidence  hath  exifted ; 
fuch  alfo  is  the  relation  of  parent  and  child  («),  attorney  and 
client  [b),  and  fteward  or  agent  and  his  principal  [c), 
(^yCliiTen  V. Okedcn,  z  Alk.  25s.  and  3  Bfi  P.  C.  569.     Cocking  v.  Prattj  j  Vc^.  400.   Hawes  ». 

Wyat;, 


ifin  V.  De 

Veuille, 
3  Wooddef. 
App.  16. 
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Wyatt,  3Br.  Ch.  Rep.  156.  (^)  Proof  v.  Hines,  Ca.  temp.  Talb.  1 11.  Walmfley  v.  Booth,  2  Atk.  25. 
Oldham  v.  Hand,  aVez.  259.  Welles  v.  Middleton,  printed  cafes  in  the  Houfe  of  Lords  1785.  New- 
man V.  Payne,  2  Vez.  jun.  199.  and  4  Br.  Ch.  Rep.  350.  (f)  Cray  v.  Mansfield,  i  Vez.  381.  Gart- 
(ide  V.  I/herw  jod,   i  Br.  Ch.  Rep.  558.      Fox  v.  Mackreth,  2  Br.  Ch.  Rep.  400.      Crow  v.  Ballard, 

4  Br.  Ch.  Rep.  117. 

For  the  fame  reafon  a  court  of  equity  will  relieve  againft  bar-  Berney  v. 
gains  with  heirs  apparent,  or  perfons  in  remainder,  for  their  ex-  P't^^Vern. 
pe£lations:  fo  likewife,  with  failors  for  their  prize-money  («).  v^Hiil""  ' 

id.  27.  Wifeman  V.  Beake,  Id.  121.  Cole  v.  Gibbons,  3  P.  Wms.  290.  Earl  of  Chefteriield  v. 
Janfen,  i  Atk.  342.  351.  and  2  Vez.  144.  155.  Barnardifton  v.  Lingood,  2  Atk.  1^3.  Gwynne  v. 
Heaton,  i  Br.  Ch.  Rep.  i.  {a)  Baldwin  v.  Rochford,  i  Wili.  229.  Taylor  v.  Rochford,  2  Vez.  281. 
Howe  V.  Weldon,  Id.  516. 

Upon  principles  of  publick  policy,  a  court  of  equity  treats  as  Lawv.  Law, 
fraudulent  all   agreements   for   the  purchafe   of  publick  offices,  ^^'  '^^'"P' 
even  though   fuch  offices  fhould  not    be  within  the   ftatute  of  and  3  pt°' 

5  ^  6  Edw.  6.     Agreements  of  this  kind  are  indeed  confidered  Wms.jgr, 
in  the  fame  light  in  a  court  of  law.]  Hanmng- 

°  -^  ton  V.  Du 

Chaftel,  I  Br.  Ch.  Rep.  124.  Morris  v.  M'Cuiloch,  Ambl.  432.  Carforth  v.  Fearon,  i  H.  Bl.  327, 
Parfons  v.  Freeman,  Id,  322. 


(C)  Of  fraudulent  Conveyances  to  defeat  Creditors 
and  Purchafers  within  the  13  Eiiz,  c.  5.  y 
27  EUz.  c  4. 

iT  feems  by  the  common  law,  if  a  man  had  right  and  title  to  a  3  Co.  83. 

"■■   thing,  or  a  jufl:  debt  owing  to  him,  he  might  avoid  any  fraudu-  ^'^oo''>63?. 

lent  conveyance  made  to  deceive  him  of  that  right  or  debt ;  as  if  Co.Lit^2qo. 

a  man  had  a  right  to  goods,  and  he  that  had  them,  fold  them  by  a-  b. 

covin  in  a  market-overt,  to  alter  the  property  of  them  •,  or  if  one  ^^^^  P""' 

pafled  away  goods  to  deceive  a  creditor,  thefe  adls  might  have  ruksofthe 

been  fet  afide ;  but  if  the  gift  were  precedent  to  the  right  or  common 

debt,  there  was  no  way  in  fuch  cafe  to  fet  afide  the  conveyance.  '*"f'  ^^^"°^ 

'  _  _  J  univerfaliy 

known  and  underftood,  are  fo  ftrong  againft  fraud  in  every  fliape,  that  the  common  law  would  have  at- 
tained every  end  propofed  by  the  ftatutes  of  13  El.  c.  5.  and  27  El.  c.  4.  Per  Lord  Mansfield,  Cowp. 
434-J 

But  now  by  the  13  EHz.  cap.  5.  "  for  the  avoiding  and  abo- 
**  lilhing  of  feigned,  covenous  and  fraudulent  feoffments,  gifts, 
«*  grants,  alienations,  conveyances,  bonds,  fuits,  judgments,  and 
*'  executions,  as  well  of  lands  and  tenements  as  of  goods  and 
"  chattels,  now  of  late  more  commonly  praclifed  than  hereto- 
**  fore  j  which  feoffments,  gifts,  grants,  alienations,  conveyances, 
*'  bonds,  fuits,  judgments,  and  executions,  have  been  and  are 
*'  devifed  and  contrived  of  malice,  fraud,  covin,  collufion,  or 
"  guile,  to  the  end,  purpofe,  and  intent  to  delay,  hinder,  or  de- 
*«  fraud  creditors  and  others  of  their  juft  and  lawful  actions,  fuits, 
"  debts,  accounts,  damages,  penalties,  forfeitures,  heriots,  mor- 
"  tuaries,  and  reliefs,  not  only  to  the  let  or  hindrance  of  the 
"  due  courfe  or  execution  of  law  and  juftice,  but  alfo  to  the 
"  overthrow  of  all  true  and  plain  dealing,  bargaining  and  chevi- 
«  fance  j" 

X  2  It 


3o8 


JFcaut!* 


It  is  therefore  enatled,  *'  That  all  and  every  fecfFment,  giff, 
*'  grant,  alienation,  bargain,  and  conveyance  of  lands,  tenements, 
"  hereditaments,  goods,  and  chattels,  or  of  any  of  them,  or  of 
<*  any  leafe,  rent,  common,  or  other  profit  or  charge  out  of  the 
*'  fame  lands,  tenements,  hereditaments,  goods,  and  chattels,  or 
«*  any  of  them,  by  writing  or  otherwife,  and  all  and  every  bond, 
*f  fuit,  judgment,  and  execution  at  any  time  had,  or  hereafter 
*'  to  be  had  or  made  to  or  for  any  intent  or  purpofe  before  de- 
"  clared  and  exprefled,  Ihall  be  from  henceforth  deemed  and 
*»  taken  (only  as  againft  that  perfon  or  perfons,  his  or  their  heirs, 
<*  fucceflbrs,  executors,  adminiflrators,  and  affigr.s,  and  every  of 
"  them,  whbfe  actions,  fuits,  debts,  accounts,  damages,  penal- 
**  ties,  forfeitures,  heriots,  mortuaries,  and  reliefs,  by  fuch  guile- 
**  ful,  covenous,  or  frnu-  ulent  devices  and  pra6lices,  as  is  afore- 
<'  faid,  are,  fhall,  or  might  be  in  anywifc  difturbcd,  hindered, 
*'  delayed,  or  defrauded)  to  be  clearly  and  utterly  void,  frufhrate, 
*'  and  of  none  efTedl  j  any  pretence,  colour,  fained  confideration, 
**  exprefiing  of  ufc,  or  any  other  matter  or  thing  to  the  contrary 
"  notwithrtanding. 

*'  Provided  that  this  acl,  or  any  thing  therein  contained,  fhall 
*'  not  extend  to  ar.y  eftate  or  intereft  in  lands,  tenements,  here- 
'*  ditaments,  leafes,  rents,  commons,  profits,  goods,  or  chattels, 
<f  had,  made,  conveyed,  or  afllired,  or  hereafter  to  be  had,  made, 
"  conveyed,  or  affured,  which  eftate  or  intereft  is  or  fhall  be 
*'  upon  good  confideration,  and  hona  jide^  lawfully  conveyed  or 
"  affured  to  any  perfon  or  perfons,  or  bodies  politick  or  corpo- 
*'  rate,  not  having  at  the  time  of  fuch  conveyance,  or  aflurance 
*'  to  them  made,  any  manner  of  notice  or  knowledge  of  fuch  co- 
"  vin,  fi'aud,  or  collufion,  as  is  aforefaid." 
•  This  flat.  And  by  the  27  Eliz.  cap.  4.  *  "  for  avoiding  fraudulent,  fained, 
is  made  per-  c«  ^j^d  covenous  conveyances,  gifts,  grants,  charges,  ufes,  and 
Eliz.  c.  la.  "  eftates,  and  for  the  maintenance  of  upright  and  juft  dealing  va 
*'  the  purchafing  of  lands,  tenements,  and  hereditaments,  it  is 
*'  enacted.  That  all  and  every  conveyance,  grant,  charge,  leafe, 
**  eftate,  incumbrance,  and  limitation  of  ufe  or  ufes,  of,  in,  or 
"  out  of  any  lands^  tenements,  or  other  hereditaments  whatfo- 
*'  ever  had  or  made,  or  at  any  time  hereafter  to  be  inade,  for  the 
**  intent  and  purpofe  to  defraud  and  deceive  fuch  perfon  or  per- 
**  fons,  bodies  politick  or  corporate,  as  have  purchafed,  or  Ihall 
•'  afterwards  purchafe  in  fec-fimple,  fee-tail,  for  life,  lives,  or 
*'  years,  the  fame  lands,  tenements  and  hereditaments,  or  any 
*'  part  or  parcel  thereof  fo  formerly  conveyed,  granted,  leafed, 
"  charged,  incumbered,  or  limited  in  ufe,  or  to  defraud  and  de- 
<*  ceive  fuch  as  have,  or  fhall  purchafe  any  rent,  profit,  or  com- 
*'  modity,  in  or  out  of  the  fame,  or  any  part  thereof,  fhall 
*<  be  deemed  and  taken  only  as  againft  that  perfon  and  perfons, 
*'  bodies  politick  and  corporate,  his  and  their  heirs,  fucceflbrs, 
"  executors,  adminiftrators,  and  affigns,  and  againft  all  and  every 
**  other  perfon  and  perfons  lawfully  having  or  claiming,  by,  from, 
**  or  under  them,  or  any  of  them,  which  have  purchafed,  or 

•  «  fhaU 
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**  flial!  hereafter  fo  purchafe  for  money,  or  other  good  confidera- 
**  tion,  the  fame  lands,  tenements,  or  hereditaments,  or  any  part 
**  or  parcel  thereof,  or  any  rent,  profit,  or  commodity,  in  or 
"  out  of  the  lame,  to  be  utterly  void,  fruflrate,  and  of  none  ef- 
*'  fe£l  J  any  pretence,  colour,  fained  confideration,  or  exprefling 
"  of  any  ufe  or  ufes  to  the  contrary  notv/ith'tanding. 

"  Provided  that  this  adl,  or  any  thing  therein  contained,  (hall 
"  not  extend  or  be  conftrued  to  impeacn,  defeat,  make  void,  or 
"  frultrate  any  conveyance,  alTignment  of  leafe,  alTurance,  grant, 
"  charge,  leaie,  ellate,  interell,  or  limitation  of  ufe  or  ufes  of, 
"  in,  to,  or  out  of  any  lands,  tenements,  or  hereditaments  here- 
**  tofore  at  any  time  had  or  made,  or  hereafter  to  be  had  or  made 
*'  upon  or  lor  good  confideration,  and  bond  fide .^  to  any  perfon  or 
*'  perfons,  bodies  politick  or  corporate  ;  any  thing  before  meu- 
**  tioned  to  the  contrary  hereof  notwithltanding." 

And  by  §  5.  of  the  faid  llatute  it  is  further  enacled,  "  That  if 
*'  any  perfon  or  perfons  fiiall  make  any  conveyance,  gift,  grant, 
*'  demife,  charge,  limitation  of  ufe  or  ufes,  or  alTurance  of,  in, 
*'  or  out  of  any  lands,  tenements,  or  hereditaments,  with  any 
**  claufe,  provifion,  article,  or  condition  of  revocation,  determi- 
*'  nation,   or  alteration,  at  his  or  their  will  or  pleafure,  of  fuch 
**  conveyance,  afl'urance,   grants,  limitations  of  ufes,    or  eftates 
**  of,  in,  or  out  of  the  faid  lands,  tenements,  or  hereditaments, 
**  or  of,   in,   or  out  of  any  part  or  parcel  of  them  contained  or 
"  mentioned  in  any  writing,  deed,  or  indenture  of  fuch  affurance, 
*'  conveyance,  grant,  or  gift,  and  after  fuch  conveyance,  grant, 
**  gift,  demife,  charge,  limitation  of  ufes,  or  affurance  io  made 
**  or  had,  (liall  or  do  bargain,  fell,  demife,  grant,  convey,   or 
*'  charge  the  fame  lands,  tenements,  or  hereditaments,   or  any 
"  part  or  parcel  thereof,  to  any  perfon  or  perfons,  bodies  politick 
*•  or  corporate,  for  money  or  other  good  confideration  paid   or 
*'  given,    (the   faid   firll    conveyance,  afl'urance,  gift,  grant,  de- 
**  mife,  charge,  or  limitation,  not  by  him  or  them  revoked,  made 
*'  void,  or  altered,  according  to  the  power  and  authority  referved 
**  or  exprefled  unto  him  or  them,  in  and  by  the  faid  fecret  con- 
"  veyance,  affurance,  gift,  or  grant,)  that  then  the  faid  former 
*'  conveyance,  affurance,  gift,  demife,    and   grant,    as  touching 
"  the  faid  lands,  tenements,  and  hereditam;nts  fo  after  bargained, 
<'  fold,  conveyed,  demifed,  or  charged  againll  the  faid  bargainees, 
•'  vendees,  leflees,  grantees,  and  every  of  them,  their  heirs,  fuc- 
"  ceffors,  executors,  and  alfigns,  and  againll  all  and  every  perfon 
**  and    perfons    which  have,  Ihall,  or    may  lawfully  claim   any 
"  thing    by,  from,  or   under    them,  or    any  of   them,  fhali  be 
'*  -deemed,  taken,  and  adjudged  to  be  void,  fruflrate,  and  of  none 
**  effe£l,  by  virtue  and  force  of, this  prefent  a£l. 

*'  Provided,  That  no  lawful  mortgage  made,  or  to  be  made, 
**  bo7id  fide^  znA  without  fraud  or  covin,  upon  good  confidera- 
*'  tion,  fliall  be  impeached  or  impaired  by  force  of  this  aft,  but 
"  (hall  ftand  in  the  like  force  and  effecl  as  the  fame  Ihould  have 
<*  done  if  the  a6l  had  never  been  had  or  made." 

X  3  [Although 


3IO 

Co\vp.4U' 


Cro.  Eliz. 

Leonard  and 
Bacon. 


3  Co.  ?o. 
Twine''s 
cafe,  Moor, 
63S.  iBullt. 
226.  S.  C. 
f  See  too 
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[Although  the  ftatute  of  \-i,Eliz.  c.  5.  fubje£ls  the  parties  to 
the  frauds  which  it  provides  againlt,  to  certain  penalties,  and 
therefore,  it  ftiould  feem,  ought  to  be  conftrued  ftri^lly,  yet  Lord 
Mansfield  Q\:>itx\t.A,  that  the  ftatutes  of  13  ^  27  EL  cannot  re- 
ceive too  liberal  a  conllru£lion,  or  be  too  much  extended  in  fup- 
prelTion  of  fraud.] 

In  the  conftru£tion  of  thefe  ftatutes  the  following  opinions 
have  been  holden  : 

That  where  in  a  formedon  the  tenant  pleaded  non-tenure  upon 
which  they  were  at  ilTue ;  and  it  was  found,  that  before  the  writ 
purchafed,  the  tenant  enfeoffed  divers  perfons,  with  an  intent  to 
defraud  him  who  had  caufe  of  a£lion  to  the  lands,  and  that  not- 
withflanding  the  feoffor  took  the  profits  ;  on  this  verdidl:  it  was 
adjudged  for  the  demandant,  viz.  "  that  by  the  13  Eliz.  c.  5.  the 
*♦  feoffment  was  void  againil  him." 

A.  being  indebted  to  B.  in  400  /.  and  to  C.  in  200  /.  C.  brings 
debt  againft  him,  and  pending  the  writ,  A.  being  pofleffed  of 
goods  and  chattels  to  the  value  of  300/.  makes  a  fecret  conveyance 
of  them  all,  without  exception,  to  B.  in  fatisfaftion  of  his  debt, 
but  notwithftanding  keeps  in  poffeffion  of  them,  and  fells  fome 
of  them,  and  others  of  them,  being  flieep,  he  fets  his  mark  on  ;  it 
was  refolved  to  be  a  fraudulent  gift  and  fale  within  the  13  Eliz. 
c.  5.,  for  though  fuch  a  fale  hath  one  of  the  qualifications  re- 
quired by  the  ftatute,  being  made  to  a  creditor  for  his  juil  debt, 
and  confequently  on  a  valuable  confideration  •,  yet  it  wants  the 
other  J  for  the  owner's  continuing  in  poffeffion  is  a  fixed  and  un- 
doubted character  of  afrau'/lulent  conveyance,  becaufe  the  poffef- 
fion is  the  only  indicium  of  the  property  of  a  chattel,  and  there- 
fore this  fale  is  not  made  bona  fide;  and  as  this  is  a  leading  refo- 
lution,  being  agreeable  to  the  rule  of  commerce  fettled  by  the  fta- 
tute, fo  it  is  highly  conformable  to  the  moft  exaft  reafon  and 
equity ;  for  if  fuch  collufion  and  pra£lice  were  allowed  between 
a  debtor  and  his  creditor,  as  it  would  prove  injurious  to  other 
creditors  of  the  fame  debtor,  in  depriving  them  of  all  means  of 
fatisfying  themfelvcs  by  the  Hated  methods  of  juftice  ;  fo  it  mufl 
in  its  confequence  have  a  very  ill  influence  on  commerce,  by  pre- 
venting loans  of  m.oney,  and  other  confidences  of  that  nature, 
which  are  fo  neceffary  for  the  fupport  of  it,  fince  no  man  would 
lend  or  truft  another  with  money  or  goods  upon  fuch  an  apparent 
hazard  of  lofing  them. 

So,  where  A.  being  indebted  to  five  feveral  perfons  in  the  funis 
of  20  /.  each,  and  having  goods  to  the  value  of  20  /.  makes  a  gift 
of  them  to  one  of  the  five,  in  fatisfaclion  of  his  debt  j  but  upon 
this  fecret  truft  between  them,  that  the  grantee,  in  compaffion  to 
his  circumftances,  fhould  deal  favourably  with  him  in  permitting 
him,  or  fome  other  for  him,  to  ufe  and  poffefs  the  faid  goods,  pay- 
ing this  creditor  as  he  was  able  and  could  afford  it,  the  faid  debt  of 
20  /.  it  was  refolved  to  be  a  fraudulent  conveyance  and  deed  of  fale. 

So,  if  A.  makes  a  bill  of  fale  of  all  his  goods  in  confideration 
of  blood  and  natural  affc^ion  to  his  fon,  or  one  of  his  relations, 

it 
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It  IS  a  void  conveyance  in  refpe£l  to  crciHtors,  for  the  conficlera-* 
tions  of  blood,  isfc.  which  are  made  the  motives  of  this  gift,  are 
eflcemed  in  their  nature  inferior  to  valuable  confiderations,  which 
are  necefiarily  required  in  fuch  fales  by  i^  Eliz.  c,  ^.-^  and  this 
feems  to  be  a  conftruclion  fuitable  to  the  (Iriclell  rules  of  equity; 
for  if  confulerations  of  blood  or  natural  all'ecSiion  were  allowed 
to  be  of  equal  dignity  with,  or  to  come  under  the  notion  of,  va- 
luable confiderations  required  by  this  ftatute,  it  would  be  in  the 
power  of  any  debtor,  by  fuch  conveyances  of  his  perfonal  eftate 
to  his  kindred,  to  build  a  family  upon  a  conduct  to  his  creditors, 
which  carries  in  it  all  the  fl;r;uns  of  injuftice  and  coUufive  deal- 
ing ;  moreover,  there  is  a  ftrong  prefumption,  that  fuch  fales  to 
relations  are  conflantly  attended  with  a  fecret  truft  and  perfonal 
confidence  of  reconveying  part  of  the  goods  to  the  vendor  for  his 
fubfiftence ;  fo  that  they  are  entirely  inconfiftent  with  the  fcheme 
laid  down  by  the  llatute,  and  therefore  void  and  illegal* 

[So,  where  an  executor  advanced  fums  of  money  to  his  daugh-  Partridgt 
ters,  who  were  legatees  under  the  will  of  which  he  was  executorj  ''■  ^opp, 
to  two  of  them  on  marriage,  to  the  others  as  a  voluntary  gift ;  and     "^  '  59  - 
afterwards  died  infolvent,  having  received  afiets ;  Lord  Northing- 
ton  held  the  voluntary  gifts  to  be  fraudulent,  though  there  was 
no  evidence  in  the  caufe,  and  the  daughters  in  their  anfwers  de- 
nied that  the  money  advanced  was  on  account,  or  in  part  of  their 
legacies,  or  that  it  was  to  their  knowledge  or  belief  part  of  the 
perfonal  eftate  of  the  teftator,  his  Lordfliip  obferving,  that  it  is 
the  rtiotive  of  the  giver,  not  the  knowledge  of  the  acceptor,  that 
is  to  weigh.] 

But  if  a  perfon,  before  he  contracts  any  debts,  makes  a  volun-p  Mod,  ng. 
tary  fettlement  on  his  fon  bond  fide  y  it  feems  that  this  is  not  with-  i^  Ventr. 
in  the  ftatute  {a),  for  it  never  could  be  the  intent  of  the  a<£l:  to  fet  '^^  ^  Roj|| 
afide  all  voluntary  fettlements  ;  but  if  the  gift  be  made  on  any  Rep.  306. 
truft  either  exprcifed  or  implied,  between  donor  and  donee,  it  is  W'^f  there 
within  the  ftatute  ;  for  all  acts  for  the  fupprefiing  of  fraud  are  Lord  Har<]- 

to  be  liberally  expounded.  wicke,  a  vo- 

luntary con- 
veyance of  real  eftate  or  chattel  intereft  by  one  not  indebted  at  the  time,  though  he  afterwards  becomes 
Indebted,  if  that  voluntary  convey  ince  wz^  for  a  child,  and  no  particular  evidence  or  badge  of  fraud  to 
tieceive  or  defraud  fubfequenc  credit;rs,  that  will  be  good  j  but  if  any  mark  of  fraud,  collufion,  or  intent 
to  deceive  fubfequent  creditors  appear,  that  will  malce  it  void."  Townfend  v.  Wyndham,  a  Vez.  u. 
R'jiTe^  v.  Hammond,  i  Atk.  15.  Scilemaa  v.  Aflidown,  2  Atk.  493.  However,  in  the  cjfe  of  Jones  v. 
f.Jarih,  Ca.  temp.  Talb.  64.,  Lord  Talbot  declined  giving  any  opinion  howfara  family  fectlement,  with- 
out any  conGderatioa,  would  be  frauduleju  a^ainft  fubfequent  creditors  though  the  party  was  not  indebted 
at  the  time  j  and  in  Hungerford  v.  liarls,  2  Vcrn.  26,1,  Hutchins,  Lord  Commiilioner,  held  fuch  fet- 
tlement to  be  void.  It  i«  obferved  however,  that  Lord  Talbot  was  not,  by  the  circuniftances  of  the  cafe 
before  him,  ca!)ed  upon  to  give  his  upision  ;  and  that  the  opinion  of  Hutchins  was  evidently  influenced 
by  the  provifions  of  the  fettlement  not  having  been  purfued.     Fonbl.  Eq.  Tr.  Z63.  note. 

And  therefore  if  the  jury  find  that  the  owner  continued  in  3C0. 8i. 
polTeiTion  of  his  goods  after  his  bill  of  fale  of  them,  this  is  an  Moor,  638, 
undoubted  badge  of  a  fraudulent  conveyance,  becaufe  the  poiTef- 
fion  is  the  only  indicium  of  the  property  of  a  chattel,  which  is  a 
thing  unfixed  and  tranfitory ;  fo  there  are  other  marks  and  cha- 
radlers  of  fraud,  as  a  general  conveyance  of  them  all  without  any 
exception^  for  it  is  hardly  to  be  prefumed,  that  a  m.au  will  ftrip 

%  4  bimfelf 
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himfclf  entirely  of  all  his  perfonal  property,  not  excepting  his 
bedding  and  wearing  apparel,  uiilefs  there  were  feme  fecret  cor- 
refpondence  and  good  underilanding  fettled  between  him  and  tlie 
vendee,  for  a  private  occupancy  of  all  or  foxne  part  of  the  goads 
for  his  fupport  j  alfo  a  fecret  manner  of  tranfacling  fuch  bill  of 
fale,  and  unufual  claufes  in  it,  as  that  it  is  made  honeftly,  truly, 
and  bo7id  Jide,  are  marks  of  fraud  and  collufion,  for  fuch  an 
artful  and  forced  drefs  and  appearance  give  a  fufpicion  and 
jealoufy  of  fome  defc6t  varnilhed  over  with  it. 
Cadogan  v.  ^A.  being  indebted,  by  fettlement  before  marriage,  in  confider- 
Kcnnet,  ation  of  the  marriage,  and  of  io,oco/.  the  wife's  fortune,  which 
was  fuppofed  to  be  more  than  the  amount  of  his  debts  at  that 
time,  conveys  all  his  real  eftate  and  houfehold  goods  (his  real 
eflate  alone  not  being  thought  an  adt-quate  fettlement)  in  truil  for 
himfelf  for  life,  remainder  to  his  wife  for  life,  remainder  to  his 
firft  and  other  fons  in  flricl  f-tttlement :  the  wife  being  a  ward  of 
Chancery,  the  fettlement  was  approved  of  hy  a  Mailer,  and  the 
goods  enumerated  in  a  fchedule.  A.,  after  the  marriage,  con- 
tinued in  pofleffion  of  the  goods ;  after  which  a  creditor,  at  the 
time  of  the  fettlement^  having  obtained  judgmt  nt,  took  them  in 
execution,  whereupon  the  trultecs  commenced  an  a£lion  againft 
him.  It  was  holden,  that  the  fettlement  was  good  againil  credi- 
tors j  that  pofleflion  was  no  circumllance  of  fraud  in  this  cafe,  for 
that  it  was  part  of  the  truft  that  the  goods  (liould  continue  in  the 
houfe.  But  if  the  fettlor  had  let  the  houfe  and  furniture,  re- 
ferving  one  rent  for  the  houfe,  and  another  for  the  furniture,  or 
if  the  rent  could  be  apportioned,  the  creditors  would  be  entitled 
ito  the  fliare  of  fuch  rent  referved,  or  to  fuch  apportionment  of  it 
in  refpe£t  of  the  goods.  And  there  having  been  a  fale  of  part 
in  this  cafe,  it  was  agreed,  that  the  value  fhould  be  veiled  in 
the  funds  on  the  trufts  of  the  fettlement,  and  the  interefl  dur- 
ring  A.\  life  paid  to  the  defendant.  The.refl  of  the  goods  were 
ordered  to  be  delivered  to  the  plaintiffs. 
t-iwp.434.  Where  there  had  been  a  decree  in  the  court  of  Chancery  and  a 
fequellration  ;  and  a  perfon,  with  knowledge  of  the*  decree,  bought 
the  houfe  and  goods  belonging  to  the  defendant,  and  gave  a  full 
price  for  them  j  yet  the  court  faid,  that  the  purchafe  being  with 
a  manifeft:  view  to  defeat  the  creditor,  was  fraudulent ;  and 
therefore,  notwithftanding  a  valuable  confuleration,  void.  So, 
if  a  man  knows  of  a  judgment  and  execution,  and  with  a  view- 
to  defeat  it  purchafes  the  debtor's  goods,  it  is  void  ;  becaufe  the 
purpofe  is  iniquitous.  For  if  a  tranfadlion  be  not  bond  fidcy  the 
circumllance  of  its  being  done  for  a  valuable  confderation  will  not 
alone  take  it  out  of  the  ilatute.] 
i;  Co.  60.  If  a  gift  be  made  to  deceive  one  creditor,  it  is  void  againft  all 

Moor, 615.    creditors-,  but  wherever  a  conveyance  is  conftrued  fraudulent,  it 
\  it  mult  be  with  refpedl  to  real  creditors  and  purchafers  for  valu- 

able confideration. 
And.  235.         Therefore  if  a  man  makes  a  fraudulent  leafe,  and  then  another 
Moor,  f  02.   ^^,;^  jidey  without  rent  or  fine,  the  fecond  leflee  fliall  not  avoid 
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the  firft  leafe;  for  no  purchafer  Ihall  avoid  a  former  fraudulent  300.83.8., 
conveyance,  but  a  purchafer  for  valuable  confideration.^       „     ,,      *-'ro-Ei.444. 

'  ^  Doe  V.  Routledge,  Cowp.  785.] 

But  though  a  purchafer  for  valuable  confideration  wilhin  the  5  Co.  60. 
1"]  Eliz.  c.  4.   hath  notice  of  a  frudulent  conveyance  before  he  ^o^cr.e's 
purchafes,  yet  after  the  purchafe  he  {hall  avoid  it;  for  the  ftatute  gj^'    ^°  * 
exprefsly  avoids  fuch  conveyances,  fo  that  whether  the  purchafer 
hath  notice  of  them,  or  not,  is  not  material. 

[So,  where  one,  after  marriage^  made  a  fettlement  of  an  eftate  Chapman  v. 
upon  himfelf  for  life,  remainder  to  his  wife  for  life,  remainder  to  E^e^^yj 
their  ilTue  in  tail ;    and  three   years  afterwards   mortgaged  the     "^'''  *^ 
eftate  to  B.  who  was  apprized  of  the  fettlement ;  it  was  holden, 
that  the  fettlement  was  void  as  againft  the  mortgagee  within  the 
ftatute  of  27  Eliz.  c.  4.;  and  the  fettlement  being  made  void  by 
the  ftatute,  notice  could  make  no  difference.] 

If  A.  brings  an  action  againft  B.  for  lying  with  his  wife,  after  Preced. 
which  B.  alfigns  his  eftate  to  truftees  in  truft  to  pay  the  feveral  S'^'^"*  '°5« 
debts  mentioned  in  a  fchedule,  and  fuch  other  debts  as  he  fhould  a„j  p^J, 
mention  within  ten  days,  and  ^.  recovers  5000/.  damage,  and  man,  i  Eq. 
brings  his  bill  to  fet  afide  this  deed  as  fraudulent,  and  made  to  ^^'- Abr* 
defeat  him  of  his  recovery  ;  in  this  cafe  A.  can  have  no  other  re-  s.  c/ 
lief  but  to  come  in  upon  the  furplus,  after  the  debts  mentioned 
in  the  fchedule,   or  appointed  within  ten    days    purfuant  to  it, 
are  fatisfied  ;  the  deed  being  fraudulent  neither  in  law  nor  equity, 

A.  being  no  creditor  at  the  time  of  executing  it ;  and  it  was  con- 
fcicntious  in  him  to  prefer  his  real  creditors  to  one,  whofe  debt, 
when  recovered,  was  founded  only  in  malejicio. 

A.  by  bill  of  fale  made  over  his  goods  to  a  truftee  for  B.^  who  2Vem.  490. 
lived  with  him  as  his  wife,  and  was  fo  reputed,  and  he  alfo  purchafed  F'e^cher 
a  leafe  of  the  houfe  wherein  he  dwelt,  in  the  name  of  a  truftee,  Lidiey!  "^ 
and  declared  the  truft  thereof  to  himfelf  for  life,  then  in  truft  for 

B.  during  the  refidue  of  the  term  •,  this  bill  of  fale  was  holden 
fraudulent  as  to  creditors,  but  as  to  the  declaration  of  the  truft 

'of  the  term,  the  court  held  it  good,  and  not  liable  to  ^.'s  debts, 
the  term  being  never  in  him,  and  being  fo  fettled  at  the  time  it 
was  purchafed ;  and  A.  might  have  given  the  money  to  B.^  who 
might  have  purchafed  it  for  herfelf,  and  in  her  own  name. 

Fraudulent  conveyances  and  gifts  are  only  void  againft  pur-  Cro.  jac. 
chafers  and  creditors,  and  Ihall  bind  the  parties  themfelves,   and  ^^o-  -^'de    I 

.1     •  r  ^-  ^  2  And.  172, 

their  reprefentatives.  [franklin 

V.  Thornebury,  iVern.  132.  Villers  v.  Beapont,  W.  i co.  Bale  v.  Newton,  W.  464.  Cldverin»  v, 
Clavering,  2  Ver.^.  473.  Koughton  v,  Eoughtcn,  1.  Ack.  325.  ate.  and  if  theie  be  two  or  more  volun- 
tary conveyances,  the  fiift  Ihall  prevail  uniels  the  latter  be  for  payment  of  debts.      1  Ch.  Rep.  §9,  j 

And  therefore  where  A.  made  a  fraudulent  fale  of  his  goods  to  Ydv.  196. 
B.  and  delivered  poffeflion  of  fome  of  them  in  his  life-time,  and  ^^wes  and 
the  reft  came  to  the  hands  of  his  adminiftrator,  it  was  holden  in  Cro.Tac. 
an  a(£lion  brought  by  J5.  for  thofe  goods,  that  the  adminiftrator  270.  s.C. 
could  not  plead  the  ftatute  of  13  Eliz.  c,  5,  nor  maintain  the  pof- 
i^eflion  of  the  goods  even  to  faiisfy  creditors. 

But 
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13  H.  4.  But  if  a  man  makes  a  deed  of  gift  of  his  goods  In  his  life- 

4.  b.  Roll,  tJme  by  covin,  to  oult  his  creditors  of  their  debts ;  yet  after  hi* 
(^/kwii     death  the  vendee  fhall  be  {a)  charged  for  them. 

executor  of  his  own  wrong.  Yelv.  157.  Cro.  Jac.  271.  [Sec  too  Edwards  v.  Harben,  2  Term  Rep.  587. 
and  fu flit,  21. j 

Cro.  Eliz.  Where  by  fpecial  verdid  it  vi'as  found,  that  ^.  being  pofTefled 

Bethel  and  °^  divers  goods  to  the  value  of  :?5o/.  by  covin  to  defraud  his 
Stanhope,  Creditors,  made  a  gift  of  his  goods  to  his  daughter,  upon  con-. 
z  And.  17a.  dition,  that  upon  payment  of  20  s.  it  fliould  be  void,  and  died ; 
'^•^*  and   that    7.  S.   intermeddled  with  the  floods;   after  which  the 

daughter  took  pofleflion  of  them  by  force  of  the  gift,  and  tlieii 
adminiftration  was  granted  to  J.  S.  of  all  the  goods,  cfrV.  of  -^.  ; 
in  an  action  againft  him  as  executor,  it  was  holden,  that  the  gift 
was  apparently  fraudulent  within  the    13  Eliz.  c.  5.,  and  that  by 
his  intermeddling,  before  adminiftration  granted  to  him,  he  be- 
came an  executor  de  fon  torty  and  liable  as  fuch  •,  and  that  the  lav/ 
continued  the  pofleiFion  in  him  from  tlie  time  of  intermeddling 
to  tlie  time  of  granting  adminiftration. 
Trln.  1706.       If  A.  makes  a  bill  of  fale  to  B.  a  creditor,  and  afterwards  to  C. 
th^^per     ^"°'^^^''    creditor,    and    delivers    poflelhon    at    the    time    of  the 
Holt,  C.J.    f^^e  fo  neither,  and  after  C.  gets  poffeirion  of  the  effects,  and  B, 
takes  them  out  of  his  poflelTion,  C.  cannot  maintain  trefpafs,  be- 
caufe  the  firft  bill  of  fale  is  fraudulent  againft  creditors,  and  fo  is 
the  fecond ;  yet  they  both  bind  A.^  and  B.\  is  the  elder  title,  and 
the  naked  poffeflTion  of  C.  ought  not  to  prevail  againft  the  title  of 
B.  that  is  prior,  where  both  are  equally  creditors,  and  poiieffion 
at  the  time  of  the  bill  of  fale  is  delivered  over  to  neither. 
Moor,  615.        If  a  gift  be  made  to  deceive  one  creditor,  it  is  void  againft 
feoCnT^  (^)  all  the  creditors  of  the  party,  within  the  ftatute. 

was  made  to  deceive  creditors,  though  by  the  event  the  king  was  cheated  of  his  ward,  yet  being  only  to 

the  intent  and  purpofe  to  deceive  creditors,  it  ought  not  to  he  extended  farther,      jo  Co.  57. So, 

where  there  was  a  redemife  to  A.,  to  the  intent  the  wife  of  the  tenant  fhould  not  be  ejidowed  during  the 
life  of  yf. ,  it  was  holden  that  it  could  not  be  extended  ta  any  other  intent  or  purpofe.     Dyer  351. 
Where  one  held  of  divers  lords  by  heriot  cuftom,  and  to  the  intent  to  deceive  one,  made  a  gift  of  all  h»j 
beafts  beriotable.     zLeon.  8,  9.     Dyer  351. 

Cro.  Jac.  A  man  binds  himfelf  in  a  bond  to  pay  money,  and  then  in  z^ 

131, 132.  ftatute  to  make  fuch  a  conveyance,  tlfc.  a  fraudulent  conveyance 
is  made  contrary  to  the  defeafance  of  the  ftatute ;  though  the 
conveyance  be  void  againft  the  fir  ft  debtor,  yet  it  is  a  breach  of 
the  condition  of  the  ftatute,  and  the  conufee  fhall  be  fatisfied  be- 
fore the  creditor  by  bond. 
5C0. 60.  It  is  not  necefiary  that  he  who  contrafted  the  debt    ftiould 

make  the  fraudulent  conveyance;    for  if  a  man    binds   himfelf 
and  his  heirs  in  a  bond,  and  lands  defcend  to  his  heir,  who  makes 
a  fraudulent  conveyance  of  thofe  lands,  the  creditor  ftiall  avoid  it. 
2  Co.  54.  If  a  perfon,  intending  to  deceive  a  purchafer,  conveys  by  deed 

II  Co.  74..  enrolled  his  lands  to  the  king,  and  afterwards,  for  valuable  confi- 
deration,  conveys  to  J.  5.,  the  purchafer  fliall  avoid  this  convey- 
ance to  the  king  by  the  27  Eliz.  cap.  4. ;  for  although  the  ftatute 
does  not  by  exprefs  words  extend  to  the  king,  yet  being  a  general 
law,  aiid  made  for  fupprefling  fraud,  it  ftiall  include  him. 
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So,  if  A.  being  tenant  in  tail,  remainder  to  B.  In  tail  or  Tee,  iiCo.74. 
and  B.  under  an  apprehenfion  that  A.  defigns  to  fufFer  a  recovery,  ^-  ''• 
and  deflroy  his  remainder,  by  deed  enrolled  conveys  his  remainder 
to  the  king ;  yet  if  A.  for  valuable  confideration  afterwards  by 
recovery  conveys  the  eftate  to  J.  S.  and  dies  without  iflue,  the 
purchafer  fhall  avoid  the  conveyance  to  the  king  as  fraudulent 
within  the  27  E/iz.  cap.  4. 

In  trefpafs  againft  a  bailiff  of  a  manor  for  diftraining  goods,  he  Latch.  222. 
juftified  by  virtue  of  his  authority,  and  that  by  his  precept  he  ^^^j^^*^"'^ 
was  commanded  to  diftrain  the  goods  of  J.  S.  which  goods  came  Tipper. ' 
to  the  plaintiff's  hands  by  colour  of  a  fraudulent  gift  of  them  to 
the  plaintiff;  and  on  iffue,   whether  the  fale  was  made  ior.d  fidc^ 
it  was  found  for  the  defendant,  and  adjudged  for  him,  although 
it  was  objefted,  that  he  being  no  creditor  could  not  take  advan-? 
tage  of  the  ftatute,  which  being  a  penal  law  ought  to  be  conftrued 
ftriaiy. 

If  a  father  makes  a  fraudulent  leafe  of  his  lands,  with  an  In-  GjTo.  72.  b. 
tent  to  deceive  a  purchafer,  and  dies  before  he  makes  any  convey-  ^^^^' 
ance  of  the  lands,  and  afterwards  his  fon  and  heir,  knowing  or  ^^^  5,  * 
not  knowing  of  this  leafe,  conveys  to  J.  S,.  for  valuable  confidera- 
tion, J.  S.  Ihall  avoid  this  leafe  within  the  27  Eliz.  c.  4. 

A.  has  a  leafe  of  certain  lands  for  fixty  years,  if  he  live  fo  Co.  Lit. 
long,  and  forges  a  leafe  for  ninety  years  absolutely,  and  by  In-  3;  ^' 
denture  reciting  this  forged  leafe  bargains  and  fells  it  for  valuable  Crobham's 
confideration,  together  with  all  his  intereft  in  the  land,  to  B. ;  In  cafe. 
this  cafe  B.  is  not  a  purchafer  within  27  Eliz.  cap.  4. ;  for  though 
there  were  general  words  In  the  fale  to  pafs  the  true  intereft,  yet 
it  is  plain  that  it  was  never  contradled  for,  or  originally  Included 
in  the  bargain ;  fo  that  the  bargain  being  made  of  an  imaginary 
intereft,  the  bargainee  can  never  come  under  the  charafter  of  a 
real  purchafer,  to  defeat  the  purchafer  of  the  true  leafe  of  fixty 
years,  which  A.  was  really  pofTelTed  of. 

A  deed,  though  it  be  fraudulent  In  Its  creation,  yet  by  mat-  Sid.  1J4, 
ter  ex  pojl  faclo  may  become  good  ;  as,  If  one  makes  a  fraudulent 
feoffment,  and  the  feoff'ee  makes  a  feoffment  to  another  for  valu-     « 
able  confideration,  and  afterwards  the  firft  feoffor  alfo,  for  valu- 
able confideration,  makes  a  fecond  feoffment,  the  feoffee  of  the 
feoffee  fliall  hold  againft  the  fecond  feoffment  of  the  firft  feoffor. 

A,  agreed  with  the  Eajl  India  Company  to  go  as  prefident  to  Preced. 
Benga/y  and  entered  into  a  bond  of  2000  /.  penalty  for  perform-  ^^^"'  377« 
ance  of  articles ;  but  befoi-e  he  fet  out  he  made  a  fettleraent  of  company  v. 
his  eftate,  and  among  other  things  he  declared  the  truft  of  a  term  ciavd, 
of  TOGO  years  to, be  for  the  raifing  of  5000/.  as  a  portion  for  ^iib.Eq. 
his  daughter,  who  afterwards  married  j^.  S.  a  gentleman  of  700  /.  zEq.  CaV 
per  ami.  who  before  the  marriage  wasadvifed  by  counfel,  that  the  Abr.  52. 
portion  was  fufficiently    fecured  ;   and  who  afterwards   on  her  ^^^  p^^ 
death  had,  on  her  requeft,  expended  400  /.   on  her  funeral,  but  ch.  305. 
never  made  any  fettlemeht  on  her  ;  and  A.  having  embezzled  the  ^Eq*  Ca. 
goods   and  ftock  of  the  Company  to  a  confiderable  value,  the  ^,''j','^ 
^ueftion  was,  whether  this  lettlement  was  voluntary  and  fraudu- 
lent 
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lent  as  to  tliem ;  and  it  was  hoMeii  to  be  a  prudent  and  honed 
provifion,  without  any  colour  of  fraud  ;  and  though  in  its  crea- 
cion  it  was  voluntary,  yet  being  the  motive  and  inducement  to  the 
marriage,  it  made  it  valuable. 

On  the  claufe  of  the  27  E/iz.  cap.  4.  that  if  a  man  fettles  land 
to  ufes,  with  a  power  of  revocation,  and  afterwards  fells  the  lands 
for  valuable  confideration.  that  the  former  ufes  fliall  be  revoked  j 
it  hath  been  holden,  that  if  a  man  having  a  future  power  of  re- 
vocation bargains  and  fells  the  land  before  his  power  commences, 
yet  it  is  within  the  a£t.  So,  if  the  power  of  revocation  be  re- 
fiderationof  fervcd  with  the  (rt)  confeut  of  ^^.  and  he  convey  his  land,  not 
of^thek'for  ^^'^^^"S  revoked,  the  conveyance  Oiall  be  good ;  fo,  if  one  having 
and  500/.  *  a  power  of  revocation  extinguifh  it  by  feoffment,  and  then  feil, 
paid  for  a       the  falc  {hall  be  good. 

portion, 

levy  a  fine  to  the  ufe  of  the  father  and  his  wife  for  their  lives,  then  to  their  fon  and  his  heirs,  provifo, 
that  it  iiiouid  be  lawful  for  the  father  to  revoke,  with  conlcut  of  four  perfons,  the  relations  oi"  the  Ion's 
wife  J  the  father  dies,  the  mother,  wicliout  confent,  felis  the  lands  for  valuable  confideration  to  other 
perfoni ;  and  it  was  holden,  that  the  vendee  fhouid  not  avoid  the  fettlement,  the  power  of  revocation 
being  out  of  the  power  of  them  to  efKe£t,  the  confent  of  fuch  being  neceffary,  over  whom  the  father  antl 
mother  could  not  be  prefumed  to  have  any  power  5  otherwife  if  the  confent  were  lodged  with  thofe 
perfons,  that  may  be  fuppol'ed  to  be  at  the  difpofal  of  the  peifons  to  whom  the  power  is  teltrvcd. 
ajon.  94,  5. 

This  branch  of  the  flatute  does  not  extend  to  creditors,  and 
therefore  if  the  conveyance  was  not  made  to  deceive  them,  it  feems 
they  cannot  avoid  it. 

If  goods  continue  in  the  poflefTion  of  the  vendor,  after  a  bill  of 
fale  of  them,  though  there  is  a  claufe  in  the  bill,  that  the  vendor 
{hall  account  annually  with  the  vendee  for  them,  yet  it  is  a  fraud  j 
fmce  if  fuch  colouring  were  admitted,  it  would  be  the  eaf.eft  thing 
in  the  world  to  avoid  the  provifions  and  caution  of  the  acl. 

Where  there  is  an  abfolute  conveyance  or  gift  of  a  leafe  for 
years,  and  the  perfon  vv-ho  makes  it  comlnues  in  poffelhon  after 
fuch  fale,  the  gift  is  fraudulent,  becaufe  attended  with  that  diftin- 
guifhing  charatter  of  a  fraud  ;  but  if  the  conveyance  or  fale  be 
conditional,  as  that  upon  payment  of  fo  much  money  the  leafe 
ihall  go  to  the  vendee,  then,  continuance  in  poireffion  after  the  gift 
does  not  make  it  fraudulent,  becaufe  the  vendee  is  not  to  have  the 
leafe  in  poflefhon  till  he  performs  the  condition. 

If  one  makes  a  leafe  for  years  with  a  provifo  to  be  void  upon 
payment  of  lox.  this  leafe  will  be  void  againft  purchafers;  but  if 
it  be  a  mortgage  for  a  confiderable  fum  of  money,  though  it  be  in 
the  power  of  the  mortgagor,  yet  it  is  not  void, 

[Where  a  father  fettled  an  eflate  upon  his  fon,  but  took  back 
an  annuity  to  the  value  of  it.  Lord  Hardwicke  held  that  this  was 
tantamount  to  a  continuance  in  pofleflion,  and  that  the  fettlement 
was  void  as  againft  creditors. 

A,  entered  into  articles  of  partnerfliip  in  fifths  with  three 
others  for  2 1  years  in  digging  for  mines  in  A.'?,  lands,  A.  to  have 
two-fifths,  and  in  confideration  of  his  ownerlhip  of  the  land,  to 
have  a  tenth  out  of  the  (hare  of  the  other  partners.  In  purfuance 
of  thefe  articles,  they  fearched  for  mines,  and  in  about  two  years, 
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and  after  having  expended  about  120/.  they  difcovered  a  valu- 
able mine,  which  they  worked  for  three  naonths,  when  A.  died : 
upon  ^.'s  death,  his  widow  fet  up  a  voluntary  fetrlement  made 
after  marriage.  But  the  court  inclined  to  think  that  the  partners 
were  as  purchafers,  and  that  the  voluntary  fettlement  was  void  as 
to  them. 

In  the  above  cafe  it  was  faid  to  have  been  adjudged  at  law,  that 
a  leflee  at  a  rack-rent  and  who  paid  no  fine,  was  a  purchafer 
within  the  flatute,  and  fhould  avoid  a  voluntary  conveyance.] 

If  a  man  makes  a  voluntary  fettlement,  referving  to  himfelf  a  aVern,  51©, 
power  to  mortgage  and  charge  the  eftate  with  what  fums  he  pleafes, 
this  amounts  in  effe<St  to  a  power  of  revocation,  and  therefore  frau- 
dulent as  to  creditors  by  judgment. 

It  feems  to  be  clearly  agreed,  that  if  a  perfon  makes  a  fettle-  6  Co.  73, 
ment  on  his  wife,  or  child,  after  marriage,  in  confideration  of  love  ^^°-  J**^* 
and  affection,  and  not  purfuant  to  any  articles,  or  any  agreement  Hard.^llc. 
in  confideration  of  the  m.arriage,  or  marriage-portion,  that  fuch 
fettlement  being  voluntary  is  fraudulent  againfl:  purchafers  within 
the  2^]  Elh..  cap.  4. 

But  though  the  fettlement  be  made  after  marriage,  yet  if  it  were  Cro.  Jac. 
in  purfuance  of  marriage  articles,  to  make  a  provifion  on  the  wife  ^5^-  455- 
and  the  ilTue  of  the  marriage,  it  is  not  fraudulent ;  and  in  this  cafe  Hard.  395. 
the  wife  and  children  become  purchafers  themfelves,   and  fhall  (")  J^ide 
avoid  a  prior  voluntary  conveyance,  and  fliall  in  (^a)  equity  have  '      ^^'  ^'* 
the  fame  favour  in  not  being  obliged  to  difcover  papers,  writings,  440.  479.  * 

^C,  zV'ern.yoi. 

As,  where  a  [b)  perfon  promifed  a  woman,  before  marriage,  to  Cro.  jac. 
m.ake  her  a  jointure  of  loco/.   a  vear :  and  after  marriage,  for  ^^4-   ^^"^ 

r         ■         \,  1  r  jii-  ri-      GruTin  v, 

lecuringthe  payment  thereof,  made  a  leale  to  commence  after  his  stanhope, 
death  for  100  years,  with  a  provifo,  that  on  making  the  fettlement  adjudged; 
the  leafe  fhouid  be  void  ;  this  leafe  was  holden  good  againft  a  ^"^-  ^}^^^  ^^'^ 

'  to  to  wife  s  con- 

purchaier.  cealmg  the 

conveyance  in  this  cafe  did  not  make  it  fraudulent,  when,  upon  revealing;  of  it,  it  appears  to  be  good. 
(*)  That  before  the  .latute  of  frauds  and  perjuries,  a  verbal  agreement  before  marriage  was  fufficient  to 
prevent  its  being  faid  to  be  fraudulent.     Vent.  194. 

Where  A.  made  a  leafe  for  years,  to  the  ufe  of  fuch  perfon  as  Sid.  133. 
fhould  marry   his    daughter,   provided    he   was  then   living  and  ^^°^&^^^ 
approved  of  the  match  -,  it  was  holden  that  if  A.  had  fold   the  ham. 
lands  before  the  marriage,   that  the  leafe  would  be  fraudulent  Keb.48a. 
againft  a  purchafer;  but  if  before  the  fale  the  daughter  marries,  ^'^" 
the  father  cannot  defeat  it,  becaufe  it  was  the  caufe  of  the  mar- 
riage, and  drew  on  the  ftranger  to  engage  in  it,  and  is  of  the  fame 
effect  as  if  it  had  been  a  fpecial  agreement  with   this  particular 
perfon  ;  and  it  v/as  holden  not  to  be  necefl'ary  that  the  father  ap- 
proved of  the  match  at  the  time,  but  that,  if  he  approved  of  it 
(even  years  afterwards,  it  was  fufficient. 

So,  where y^.  furrendered  the  reverfion  in  fee  of  copyhold  lands  Preced. 
to  his  fon,  to  leflen  the  fine  he  muft  have  paid  in  cafe  it  had  come  ^j^.tv^''^' 
to  him  by  defcent ;  and  after,  on  the  fun's  treaty  of  marriige,  the  ckrk»' 
father  tells  the  wife's  friends,  that  this  copyhold  was  fo  lettled  on 
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the  fon,  in  confideratlon  of  which,  and  of  feme  leafehold  lands 
fettled  by  the  father,  a  marriage  was  had,  and  2000/.  portion  paid  ; 
though  in  the  fettltment  no  mention  was  made  of  the  copyhold, 
yet  it  was  holden  that  the  furrender  thereof,  in  the  manner  afore - 
faid,  was  not  voluntary  or  fraudulent  againft  a  purchafer,  beeaufe 
it  was  the  principal  inducement  that  prevailed  on  the  friends  of  the 
fon's  wife  to  confent  to  the  marriage,  and  to  give  her  fuch  a  for- 
tune, and  that  it  ought  to  be  confidcred  as  if  it  had  been  furren- 
dcred  at  the  time  of  the  marriage. 

[So,  where,  on  an  cjedlment  brought  by  the  aflignee  of  a  mortga- 
gee, it  was  obje6led,  that  it  did  not  appear,  that  any  money  was 
paid  upon  the  original  mortgage,  and  therefore  it  was  fraudulent ; 
and  being  frudulent  in  the  creation,  though  the  prefent  aflignee 
paid  a  valuable  confideration,  yet  this  would  not  purge  the  fraud, 
and  make  it  good  againfl.  the  defendant,  who  was  a  purchafer 
botidfidey  and  for  a  valuable  confideration;  Holt, C.^J.  anfwered, 
that  the  firft  mortgage  was  good  between  the  parties ;  and  being 
fo,  when  the  firft  mortgagee  afligned  for  a  valuable  confideration, 
this  was  all  one,  as  if  the  firft  mortgage  had  been  upon  a  valuable 
confideration  :  for  the  aCTignee  ftands  in  his  place,  and  therefore  is 
within  the  feccnd  provifo  of  the  ft.atute  of  27  El.  c.  4.] 

It  feems  to  be  holden,  that  if  a  bond  be  given  before  marriage 
to  fettle  a  jointure,  and  after  the  marriage  a  fettlement  be  made, 
ftther  made  which  goes  farther,  and  entails  the  land  upon  the  children  of  the 
a  fettlement,  marriage,  that  the  fettlement  may  be  good  as  to  the  jointure,  and 
!ria  'e  ofhTs*   ^^^^^dulent  [a)  as  to  the  remainders  in  refpe£t  to  a  purchafer. 

daughter,  to  hlmfelf  for  life,  remainder  to  the  daughter,  and  afterwards  fold  the  land  to  another,  whether 
the  former  conveyance  /hall  be  avoided  during  his  life,  within  the  27  Eliz.  c.  4.  2  Rol.  Rep.  306.  ^ 
■  -Where  a  fettlement,  in  confideration  or"  a  marriage  portion,  was  made  on  the  hufband  and  wife, 

and  the  iffue  of  that  marriage,  remainder  to  the  heirs  of  the  body  of  the  hufband  ;  it  was  holden,  that  the 
confideration  fliould  extend  to  the  iflue  of  the  hufband  on  the  fecond  venter.  Lev.  1 50,  237.  Hard.  395. 
Chan.  Ca.  104. 

Preced,  But  where  the  intended  hufband  was  under  age,  and  fo  inca- 

Brunfden°  P^^'^  ^f  making  a  fettlement,  and  the  wife's  father  gave  a  bond 
andStrat-  for  the  payment  of  1500/.  on  his  making  a  fuitable  jointure-fettle- 
ton,  ment  on  her,  without  taking  any  notice  whatfoever  of  the  iflue, 
and  the  marriage  took  effett ;  and  the  hufband  fome  years  after, 
on  the  payment  of  the  1500/.  made  a  fettlement  of  \/\']l.  per  ami. 
on  himfelf  for  life,  remainder  to  his  wife  for  life,  for  her  jointure, 
with  remainder  to  their  firfl:  and  other  fons,  in  the  ufual  form  ;  it 
was  holden,  that  this  fettlement  was  neither  voluntary  nor  fraudu- 
lent, being  but  adequate  to  the  wife's  fortune  ;  and  that  the  words 
of  the  bend  were  capable  of  fuch  a  conilru6tion,  for  that  a 
jointure-fettlement  muft  be  intended  a  fettlement  in  the  common 
form  to  the  iflue,  and  a  jointure  for  the  wife. 

[So,  where  a  woman,  entitled  to  6000/.  fecured  by  her 
mother's  marriage-fettlement,  fubjeft  to  the  contingency  of  being 
lelTened  by  the  birth  of  another  daughter,  married  clandeflinely 
without  any  fettlement  -,  and  after  tlie  marriage  her  father  fecured 
the  6000/.  upon  his  eftate,  upon  which  her  hufband  made  a  fettle- 
ment upon  her  j  fuch  fettlement  was  adjtulged  to  be  good  againft 

the  hufbaad's  creditors.  c^ 

00, 


Wheeler  y. 
Caryll, 


So,  where  the  hufband,  fome  time  after  marriage,  in  confitler-  Jones  v. 
ation  of  an  additional  portion  of  too/,  paid  by  the  wife's  mother,  ^^^^r/h,  C«. 
fettled  an  eftate  of  iooA  per  ann.  upon  himfelf  for  life,  remainder  gT^* 
to  his  firft  and  other  fons,  ^<:.,  and  his  mother,  having  an  intereft 
in  the  eftate,  joined  with  him  in  the  conveyance  ;  and  thirteen 
vears  after,  he  mortgaged  his  eftate  with  the  ufual  covenants  j  and 
upon  his  death  the  mortgagee  brouglit  his  bill  againft  the  fon  to 
foreclofe  ;  Lord  Talbot  faid,  that  it  would  be  very  hard  to  call  this 
a  fraudulent  fettlement  •,  fince  it  was  in  confideration  of  a  marriage 
had,  and  of  an  additional  provifion  of  100/.  paid  by   the  wife's 
relations,  v/hich  cannot  be  faid  to  be  voluntary  againft  a  creditor 
who  lent  his  money  thirteen  years  after. 

If  a  woman  is  entitled  to  a  truft  term,  which  the  hufband  can-  Ambl.  121. 
iiot  lay  hold  of  and  poflefs,  nor  get  at  without  the  affiftance  of  a  '^helike 
court  of  equity  ;  if  the  truftees  will  not  raife  the  portion,  and  the  p^a^tkJiar 
hufband  goes  into  equity  for  aid  ;  the  court  will  decree  an  adequate  affignee  of 
fettlement  to  be  made  on  the  wife,  and  will  fupport  it  as  a  good  ^^^  hufljani 
fettlement  for  a  valuable  confideration.     So,  if  after  marriage,  the  abLMnfir 
wife  being  entitled  to  fuch  a  portion,  which  the  hufband  cannot  deration, 
touch  without  the  aid  of  the  court,  and  which  the  truftees  will  not  ^PP'y  ** 
pay  without  the  huftjand's  making  a  fettlement ;  if  the  hufband   Uwfon  ^^ 
does  agree  to  it,  and  do  that  which  the  court  would  decree,  it  is  a  Mouifon, 
good  fettlement  againft  creditors.  ^  ^^^*  43** 

John  Hamerton  being  feifed  in  fee  of  an  eftate,  and  having  a  Roe  v. 
mother  who  had  an  annuity  of  50/.  per  ann.  ifluing  out  of  the  ^li^?/"'  n 
whole,  and  alfo  two  brothers,  Thomas  and  Vavafor ;  and  being  about 
to  be  married  ;  his  mother,  previoufly  to  the  marriage,  confented  to 
part  with  her  fecurity  upon  the  ivhole  eftate  for  her  annuity,  and 
to  take,  inftead  thereof,  a  fecurity  for  the  fame  upon  part  of  the 
eftate  i  and  accordingly  (he  and  John  (the  intended  hufband)  join 
in  a  fine  to  deliver  the  whole  eftate  from  the  annuity,  and  in  con- 
fideration of  the  marriage,  and  of  a  portion  of  1300/.,  and  of  the 
grant  and  releafe  of  the  annuity,  John  conveys  to  truftees  that  they 
ihould  pay  50/.  per  ann.  to  tlie  mother  out  oi part  of  the  eftate  for 
her  life,  then  as  to  the  v/hole,  to  the  ufe  of  John  for  life,  remr.in- 
dcr  to  truftees  to  preferve  contingent  remainders,  remainder  to  the 
firft  and  every  other  fon  in  tall-male,  remainders  to  Thomas 
Hamerton  and  Vavafor  Hamerf^ny  feverally,  one  after  the  other  in 
tail-male  in  ftricl  fettlement,  remainder  to  the  daughter  and 
daughters  of  the  marriage  of  John  Hamerton  and  his  intended  wife, 
remainder  to  Johfi  Hamerton  in  fee.  There  was  no  iflue  of  the 
marriage ;  afterwards  John  Hatnerton  mortgaged  the  eftate  to 
Aloncktony  and  acknowledged  a  fine  to  him  fur  concejjlty  then 
Monckton  purchafed  of  John  Hamerton  in  fee  for  a  valuable  con- 
fideration, and  took  a  fine  from  him y«r  conufance  de  droit  come  ceo, 
l^c.  ;  John  Hamerton  died  without  iffue,  but  Thomas  Hamerton  left 
a  fon,  who  brought  an  ejectment  to  recover  the  eftate.  It  was 
holden  that  this  was  a  good  fettlement  againft  purchafers,  the 
confideration  given  by  the  mother  making  her  a  purchafer  for  her 
younger  fons. 

13  .  William 
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WiU'iam  JVatfon  in  1 763,  furrendered  a  copyhold  eflate,  to  which 
he  ^vas  entitled  in  fee,  to  the  ufe  of  himfelf  for  life,  remainder  ta 
the  defendant  Routledge,  (who  was  his  nephew  by  a  filler,)  his  heirs 
and  alTigns,  and  was  admitted  thereupon.  This  furrender  was 
voluntary,  and  without  any  confideration,  other  than  natural  love 
and  affedlion.  In  the  year  1767,  Routledge  paid  his  addreffes  to  a 
woman,  whom  he  afterwards  married,  and  lliewed  a  copy  of  the 
furrender  to  her  father,  but  whether  this  had  any  influence  in  pro- 
curing the  marriage  did  not  appear.  Afterwards,  in  1773,  William 
K^atfon  furrendered  the  fame  eflate  to  the  ufe  of  Hugh  Wntfitiy  tl 
nephew  by  a  younger  brother,  his  heirs  and  afligns  ;  and  by  a  deed 
of  the  fame  date,  executed  by  Willinm  Wntfoji,  reciting  that  Hugh 
IVatfoiiy  upon  the  propofal  and  at  the  requefl:  of  William  WntfoHy 
had  agreed  with  William  Watfon  for  the  abfolute  purchafe  of  the 
faid  ellate  for  the  fum  of  200/.,  and  alfo  the  furrender  in  purfu- 
ance  thereof,  William  /^oZ/c'/z  acknowledges  the  receipt  of  the  200/. 
from  Hugh  Watfoiiy  and  enters  into  the  ufual  covenants  :  there  was 
a  receipt  indorfed  on  the  deed  for  the  200/.,  and  it  was  in  proof 
that  it  was  paid.  Hugh  Watfon  was  accordingly  admitted  upon 
the  furrender,  and  entered  into  poflefTion.  It  was  in  evidence 
that  before,  and  at  the  time  of  the  furrender  to  him,  he  knew  of 
the  furrender  to  Routledge :  that  the  eflate  at  the  time  of  the  fur- 
render to  Hugh  Watfon  was  worth  between  50/.  and  60/.  per  ann. 
and  the  inheritance  worth  betv/een  1800/.  and  2000/.  It  did  not 
appear  that  William  Watfon  was  indebted  at  the  time  of  making 
the  firfl;  furrender,  or  at  the  time  of  his  death.  It  was  holden, 
that  the  firft  fettlement,  though  voluntary,  was  good  within  the 
27  El.y  for  that  there  is  no  part  of  the  zCi  which  affe£ls  voluntary 
fettlements  eo  nominey  unlefs  they  are  fraudulent :  and  that  the 
deed  of  1773  was  not  fuch  a  deed  as  ought  to  fet  the  firft  fettle- 
ment afide,  fuppofmg  the  firft  to  be  affe6led  by  the  aft,  inafmuch 
as  the  cpnfideration  money  was  by  no  means  adequate  to  the  value 
of  the  eftate,  and  the  whole  tranfadlion  was  merely  colourable.] 

It  has  been  holden,  ^2X  fraud  may  be  given  in  evidence  to  defeat 
a  fraudulent  and  covinous  conveyance,  and  that  the  party  who 
offers  it  need  not  plead  it,  for  the  a£\s  to  prevent  fraud  are  to  be 
conftrued  liberally  in  fuppreffion  of  the  mifchief ;  befides,  it  were 
an  hardfliip  to  force  the  party  to  plead  a  thing  that  is  managed 
with  fo  much  fubtlety  that  he  cannot  attain  a  competent  know- 
ledge of  it  to  plead  it  in  due  time. 

feoffed,  or  °  ^ 

not  enfeoffed,  the  feoffment  muft  be  avoided  by  pleading  the  fraud  fpecially £f  vide  10  Co.  56-7, 

Cro.  Car-  5  fjo,  that  covin  is  not  to  be  prefumed  ;  and  that  if  in  a  fpeciai  verdi£l  the  jury  find  fucii  cir- 
cumftances  in  the  cafe,  as  might  very  well  have  induced  them  to  find  fraud,  yet  if  they  do  not  exprefslj, 
£ad  it,  it  fhall  never  be  prefumed.     See  z  Vez,  155.  yi/pr.  | 


5  Co.  60. 
Hob.  72. 
S. C.  and 
S.  p.  cited 
and  agreed  \ 
bun  if  the 
iffue  be 
taken  di- 
leftly  en- 
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(D)  In  what  Court  Fraud  is  cognizable. 

|T  is  clearly  agreed,  that  the  court  of  Chancery  had  always  an  iVem. 

■*   original  jurilcii£lion  in  relieving  aeainft  frauds,  and  that  at  this  2^61-2.  ;^</* 

day  It  IS  the  only  {a)  court  where  matters  01  iraud  are  properly  rifdiaionof 

cognizable.  the  court  of 

Chancery, 
tit.  Ccurji.  [(j)  But  every  kind  of  fraud  is  equally  cognizable,  and  equally  adverted  to  in  a  court  of  lavr  ; 
and  fome  frauds  are  cnly  ccgnizabJe  theie;  as  fraud  in  obtaining  a  deviie  of  lands,  which  is  always  fenC 
out  of  the  equity  courts  to  be  there  determined.  3  Bi.  Conim.  431.  And  Lord  Mansfield  in  the  cafe  of 
Br'^ht  V.  Evnon,  i  Burr.  396.  fays,  that  courts  of  equity  and  courts  of  law  have  a  concurrent  jurifdidlion 
to  fupprefs  and  relieve  againft  fraud.  But  the  interpofition  of  the  former  is  often  neceflary  for  the  better 
Jnvefligating  of  truth,  and  to  give  mors  complete  redrefs.  And  Lord  Loughborough  C.  in  the  cafe  of 
Bates  V.  Graves,  2  Vez.  jun.  295,  "  When  the  court  of  Chancery  has  declaied  a  deed  to  be  fet  afide  for 
fraud  and  impofition,  I  rauft  fuppofe  that  it  would  be  equally  fetalideatlaw  upon  pleading  to  it."  For 
courts  of  law  relieve  by  making  void  the  inftrument  obtained  by  fraud.     Wood's  Inft.  Z96.J 

But  it  hath  been  doubted,  whether  a  court  of  equity  could  give  Preced. 
relief  on  tlie  flatutes  which  make  conveyances  and  difpofitions  ^Vern.'zei. 
fraudulent  againft  purchafers  and  creditors,  being  introdu£live  of  436. 
new  laws  ;  but,  it  is  now  fettled,  that  fuch  relief  may  be  proper  in 
equity,  and  that  directing  an  iffue  to  be  tried  at  law  is  only  dif- 
cretionary  in  the  court. 

y^.  recovers  a  judgment  againft  the  defendant's  father,  and  the  Preced. 
plaintiff  (the  fherifF's  bailiff")  levied  24/.  of  goods  in  pofleflion  of  ^g^"*^^^' 
the  defendant's  father ;  the  defendant  brought  trover  againft  the  Brid§eman» 
plaintiff,  preteiiding  the  goods  to  be  his,  becaufe  the  landlord  had 
feized  them  for  rent,  and  fold  them  to  him  ;  but  on  evidence  the 
fale  was  proved  fraudulent,  and  that  the  father  was  in  poflefTion 
all  along,  and  paid  taxes  for  the  farm  and  goods,  is'c.  and  there- 
fore the  judge  gave  diredtions  to  the  jury  to  find  for  the  defend- 
ant at  law,  but  becaufe  he  had  not  proved  a  copy  of  the  judg- 
mentj  as  it  was  holden  he  ought,  for  that  only  reafon  the  jury- 
found  againft  him  ;  and  he  brought  his  bill  for  relief;  and  a  de- 
murrer to  it  on  the  arguing  was  over-ruled  ;  then  by  anfwer  he 
infifted  upon  his  property  under  the  bill  of  fale  and  recovery  at 
law,  where  the  matter  is  properly  triable,  and  relied  on  that 
without  examining  any  witneffes  ;  but  the  plaintiff  fully  proved 
his  cafe  as  before,  and  that  the  judge  altered  his  dire£lions 
only  for  want  of  proof  of  the  judgment,  and  difproved  the  de- 
fendant's anfwer  in  fome  particulars;  and  a  perpetual  injunftion 
was  granted  againft  the  judgment,  and  the  defendant  to  pay  cofts  j 
for  though  it  were  examinable  at  law,  fo  it  was  in  equity  too  ;  and 
the  plaintiJt  having  fet  out  the  whole  matter,  and  proved  it  to  be 
true,  if  it  were  untrue  the  defendant  might  have  difproved  it. 

But  it  hath  been  holden,  that  a  will  relating  to  the  perfonal  iVern.S.g. 
eftate  cannot  be  fet  (b)  afide  in  a  court  of  equity  for  fraud  and  ^^^^''V'^^''' 

r   •  ii.r.1  r  r      n  i  i       a  will  gained 

impontion,  let  the  fraud  be  ever  lo  great  or  fo  ftrongly  proved ;  bytr2ud,and 
and  that  this  is  a  matter  properly  cognizable  in  the  fpirltual  proved  in 

court.  thefi.intual 

cou't,  can- 
not be  controverted  in  equity  ;  yet  if  the  party,  claiming  -jnaer  fuch  '■viil,  comes  for  any  aid  in  equity,  ha 
Aall  not  have  it,     2  Vera.  76. 

Vol.  III.  y  It 
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*Vern.7oo.  It  was  once  holden,  that  a  -will  relating  to  the  real  eftate,  ai 
Preced.  ^g|j  ^^  ^  deed,  may  be  fet  afide  in  equity,  for  fraud  and  circum- 
Chan.  III.  .  -e         ^  -ir.  ;-Li 

vention ;  as,  it  a  man  agrees  to  give  the  teltHtor  2000/.  m  bank 

bills,  upon  condition  he  devife  his  eilate  to  him,  and  on  the  de- 
livery of  fuch    bills  he    makes  his  will,   and  devifes  his  eftate 
to  him,  and  the  bills  prove  to  be  forged  and  counterfeit, 
iq.  Ca.  But  it  hath  been  lately  refolved  in  the  Houfe  of  Lords,  that  a 

tvi'^^^  will  of  a  real  eftate  could  not  be  fet  afide  in  a  court  of  equity  for 
Branfby,  ftaud  or  impofition,  but  muft  fnft  be  tried  at  law  on  devifavit  vel 
3  Br.  p.  c.    jioHy  being  matter  proper  for  a  jury  to  inquire  into. 

35!}.,  and 

Webb  V.  Clcverdcn,  z  Atk.  424.      Bennct  v.  Vade,  Id,  334..  Anon.  3  Atk.  17.      Bates  v.  Graves, 

i  Vez.  jun.  207.] 


Cro.  Jac. 
497.  2  Roll. 
Abr.  78^ 
a  Roll. 
Rep.  107. 
Keb.  849. 
6  Mod.  4Z. 
Sid.  ^12. 
431.     Noy, 
59.  103. 
Woor,  630. 

6  Mod.  105. 
Salk.  379- 
fl.  25.  2S6. 
pi.  10. 
5  Mod.  18. 
S.C. 


(E)  Where  a  Wrong-doer  is  further  punifhable  than 
by  making  void  the  fraudulent  Ad, 

|T  is  clear  from  many  inftances,  that  grofs  frauds  are  punlfhable 
^  by  way  of  indictment  or  information ;  fuch  as  playing  with 
falfe  dice,  cauilng  an  illiterate  perfon  to  execute  a  deed  to  his 
prejudice",  levying  a  fine  in  another's  name,  ts*r.',  and  that  for 
thefe  and  fucli  like  offences  the  party  may  be  puniflied  not  only 
with  fine  and  imprifonment,  but  alfo  with  fuch  further  infamous 
punifhment  as  the  judges  in  their  difcretion  fliall  think  proper. 

Ld.Rayn1.865.     Hawk.  P.  C.  c.  71. 


Cro.  Eliz.  531.     Mod.  46. 


64. 


But  it  hath  been  holden,  that  the  deceitful  receiving  of  money 
from  one  man  for  another's  ufe,  upon  a  falfe  pretence  of  having 
a  meflage  and  order  to  that  purpofe,  is  not  punifhable  by  any 
criminal  profecution,  becaufe  it  is  accompanied  with  no  manner 
of  artful  contrivance,  but  wholly  depends  on  a  bare  naked  lie ; 
and  it  is  faid  to  be  needlefs  to  provide  fevere  laws  for  fuch  mif- 
chiefs,  againfh  which  common  prudence  and  caution  may  be  fuf- 
ficient  fecurity. 

But  by  the  33  H.  8.  cap.  i.  It  is  enabled,  "  That  if  any  perfon 
"  or  perfons  {hall  falfely  and  deceitfully  obtain,  or  get  into  his  or 
*'  their  hands  or  pofleiTion  any  money,  goods,  chattels,  jewels, 
*'  or  other  things  of  any  other  perfon  or  perfons,  by  colour  and 
"  means  of  any  privy  falfe  token,  or  counterfeit  letter,  made 
"  in  another  man's  name,  to  a  fpecial  friend  or  acquaintance,  for 
"  the  obtaining  of  money,  ^(Sc.  from  fuch  perfon,  and  (hall  be 
"  thereof  convi£led  by  witnefs  taken  before  the  lord  chancellorj 
"  or  before  the  juflices  of  affife,  or  before  the  juftices  of  the 
*'  peace  of  any  county,  city,  borough,  town,  or  franchife,  in  their 
"  general  felRons,  or  by  a<:i^ion  in  any  of  the  king's  courts  of  re- 
"  cord  •,  every  fuch  offender  fnall  fuff^er  fuch  punifliment  by  im- 
"  prifonment,  fetting  upon  the  pillory,  or  otherwife,  by  any  {a) 
*'  corporal  priin,  except  pains  of  death,  as  fhall  be  appointed  by 
"  thofe  before  whom  lie  fhall  be  fo  convitl." 


*tx  on!}-  to  ftanJ  in  iht  pillory,  but  alfo  to  pay  a  fine  of  500/.  and  to  be  bound  with  fureties  to 
ii.s  good  behaviour. 

And  it  is  further  ena£led  by  the  fald  ftatute,  "  That  as  well  And  by  the 
**  the  jultices  of  affile  fcr  the  time  beii?g,  as  alfo  two  juitices  of  -y-i'z  c.4. 
"  peace  in  the  fame  county,  whereof  the  one  to  be  of  the  quorum^  tme  m-Jati$ 
*'  may  call  and  convene  by  procefs  or  otherwife,  to  the  faid  aififes  mutamiis  Is 
**  or  general  feihons,  any  perfon  being  fufpec>ed  of  any  of  the  ^"^•^^''^  »s 
*^  offences  aforefaid,  and  commit  or  bail  him  till  the  next  aflifes  ient"oive'y- 

**   or  general  feflions,  l^fc"  ances  to  deceive  purchafetJt 

[It  is  alfo  tna£led  by  30  Geo.  2.  c.  24.  "  That  all  perfons  who 
"  knowingly  and  deiignedly  by  falfe  pretences  (hall  obtain  froni 
*'  any  perfon  money,  goods,  wares,  or  merchandizes,  with  intent 
*'  to  cheat  and  defraud  any  perfon  or  perfons  of  the  fame,  fliall 
*'  on  conviftion  be  put  in  the  pillory,  or  publickly  whipped,  or 
*^  fined  and  imprifoned,  or  tranfported,  for  the  term  of  feven 
**  years,  as  the  court  fhall  in  difcrction  think  fit." 

Upon  this  ftatute  no  cj'rihrari  lies.  R.  v.  Smith, 

Cowp.  24. 

In  an  indi£lmerit  upon  this  and  the  preceding  ftatute,  the  falfe  R  ▼.  Ma- 
pretences  and  falfe  tokens  made  ufe  of  by  the  defendant  niufl  be  1,°"'  ^  T""* 
let  forth  :  if  they  are  not,  it  Is  error  for  which  a  judgment  againfl  r!*'v',\/u'. 
the  defendant  will  be  reverfed.]  noz,  -Str.  1127, 

By  the  13  Elh.  cap.  5.  §  3.  it  is  enabled,  "  That  all  and  every 
"  the  parties  to  fuch  feigned  covenoiis  or  fraudulent  feoffment, 
"  gift,  grant,  alienation,  bargain,  conveyance,  bonds,  fuits,  judg- 
**  ments,  executions,  mentioned  in  the  ftatute,  and  being  privy 
**  and  knowing  of  the  fame,  or  any  of  them,  who  fhall  wittingly 
**  and  willingly  put  in  ure,  avow,  maintain,  juffify,  or  defend  the 
*'  fame,  or  any  of  them,  as  true,  fimple,  and  done,  had,  or 
**  made  bona  fide  and  upon  good  confiderarion,  or  fhall  alien  or 
**  affign  any  the  lands,  tenements,  goods,  leafes,  or  other  things 
**  mentioned  in  the  ftatute,  to  him  or  them  conveyed,  or  any 
*'  part  thereof,  fiiail  incur  the  penalty  and  forfeiture  of  one  year's 
**  value  of  the  faid  lands,  tenements,  and  hereditaments,  leafesj 
**  rents,  commons,  or  other  profits  of  or  out  of  the  fame,  and 
*'  the  whole  value  of  the  goods  and  chattels,  and  alfo  fo  much 
**  money,  as  are  or  Ihall  be  contained  in  fuch  covenous  and 
**  feigned  bond  :  thebne  moiety  whereof  to  be  to  the  queen's  ma-» 
**  jefty,  her  heirs  and  fucceffors,  and  the  other  moiety  to  the  party 
*'  or  parties  aggrieved  by  fuch  feigned  and  fraudulent  feoflment> 
**  gift>  grant,  alienation,  bargain,  conveyance,  bonds,  fuits,  judg- 
**  ments,  executions,  leafes,  rents,  commons,  profits,  charges, 
**  and  other  things  aforefaid,  to  be  recovered  in  any  of  the  queen's 
*'  courts  of  record,  by  a£lion  of  debt,  bill,  plaint,  or  informa- 
"  tion,  wherein  no  eflbign,  protedlion,  or  wager  of  law  fhall 
**  be  admitted  for  the  defendant  or  defendants,  and  alfo  being 
*^  thereof  lavv'fully  convicted,  fhall  fuffer  imprifonment  for  one 
*^  half  year,  without  bail  or  mainprize." 

Information  brought  in  London  on  the  aforefaid  a£l  for  juftlfy-  P;",  357. 
jng  apud  L,  of  a  fraudulent  gift  of  goods  made  h^^j  A.  to  the  de-  ^^■^^'  g 

Y  2  feadant 


3H 

Cro.  £liz« 
€45. 
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fendant  to  defraud  the  plalntifF  of  hU  debt,  the  defendant  falthj 
that  A.  gave  thefe  goods  to  him  at  C.  bonr  fde^  and  that  he  jufti- 
fied  the  gift  there,  and  traverfes  the  juftifying  it  at  L.  and  ruled  to 
be  no  plea;  for  31  £//2.  cap.  ^.  reftrains  common  informers  to 
bring  their  a£lions  only  in  the  proper  county  where  the  offence 
was  done;  yet  that  does  not  extend  to  a  party  grieved,  but  that 
he  may  inform  in  what  county  he  pleafes,  for  he  is  not  a  common 
informer. 


&amt. 


sBi.  Com.    T^EFORE  we  take  notice  of  the  ftatutes  made  for  the  preferva- 
_fj  tion  of  the  game,  it  may  be  neceiTary  to  obferve  how  the  - 
common  law  ftood  herein  ;  and  this  depends  upon  the  difference 
made  between  tame  and  wild  animals. 

The  tame  animals,  fuch  as  (a)  horfes,  cows,  (heep,  ^c.  are 
fuch  creatures,  as  by  reafon  of  their  fluggiflinefs  and  unaptnefs 
for  motion  do  not  fly  the  dominion  of  mankind,  but  generally 
keep  within  the  fame  purlieus  and  paftures,  and  may  be  eafilyi 
purfued  and  overtaken  if  by  accident  they  (hould  efcape ;  and 
therefore  the  owner  hath  the  fame  kind  of  property  in  them  as  he 

tame  by  na-  hath  in  all  Other  inanimate  chattels,  and  for  the  violation  thereof 

Te  '^f    ^^y  bring  an  a£lion  of  trefpafs. 

Roll.  Abr.  5.  i8  H.  3.  7.-  So,  feveral  forts  of  dogs  are  tame,  as  the  maftiff,  hound,  which  com- 
prehends greyho'jnd,  &c.,  fpaRiel,  and  tumbler  ;  and  for  thefe  a  peifon  may  maintain  an  aftion  of  tref- 
lafs,  without  alleging  that  they  were  tame.     Cro.  Eliz.  125.     Ireland  and  Higgins,  Sand.  S4.  cited  v\d 

agreed. So,  a  perfon  may  juftify  in  aflau!:  and  battery  in  defence  of  his  dog  that  is  tame.  Rail. 

jnt.  611. So,  a  repleVto  lieth  of  a  fcrrs 


4.1  u 


(a)  That 
}icr.s  and 
chickens  are 
tame ;  fo, 
yeicocks, 
like  other 
fjomeltick 
fowl,  are 


7 Co.  t6. 
3  Lev.  227. 
—The 
owner  of 
deer  in  an 
inclofure 
ii  ay  cefend 
them  by 
fo!ce,  &c. 
3W.  &  M. 
c.  10.  ^  5. 
and  tide  the 
ftatutes 
5  Geo.  I. 
c.  15.  c.  28. 
JO  Geo.  2. 
5  Co.  104. 
Cro.  Eliz. 


Cro.  Eliz.  126. 


The  wild  animals,  fuch  as  deers,  hares,  foxes,  tifc.  are  un- 
-derftood  to  be  thofe,  which  by  reafon  of  their  fwiftnefs  or  fierce- 
nefs  fly  the  dominion  of  man,  and  in  thefe  no  perfon  can  have  a 
property,  unlefs  they  be  tamed  or  reclaimed  by  him  ;  and  as  pro- 
perty is  the  power  that  a  man  hath  over  any  other  thing  for  his 
own  ufe,  and  the  ability  that  he  has  to  apply  it  to  the  fuftentatlon 
of  his  being,  when  the  power  ceafes  his  property  is  loft ;  and  by 
confequence  an  animal  of  this  kind,  which  after  any  feifure 
efcapes  into  the  wild  common  of  nature,  and  afferts  its  own 
liberty  by  its  fwiftnefs,  is  no  more  mine  than  any  creature  in  the 
IfidicSf  becaufe  I  have  it  no  longer  in  my  power  or  difpofal. 

c.  31- 

Hence  it  appears,  that  by  the  common  law  every  man  had  an 
equal  right  to  fuch  creatures  as  were  not  naturally  under  the 

power 
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power  of  man,  and  that  the  mere  caption  or  feifure  created  a 
property  in  them. 

By  immediate  manucaption,  or  taking  them  and  killing  them,  7  Co.  16. 
they  belong  to  fuch  perfon  in  the  fame  manner  as  any  other  chat- 
tels, and  cannot  be  violated  from  him,  fince  the  firft  feifure  and 
caption  was  fufficient  to  veft  the  property  of  them  in  him. 

By  taking  and  taming  them,  they  belong  to  the  owner,  as  do  all  7  Co.  16.  b. 
the  other  tame  animals  fo  long  as  they  continue  in  this  condition,  Do£t.pi*cit, 
that  is,  as  long  as  they  can  be  confidered  to  have  the  mind  of  re- 
turning to  their  mailers  5  for  while  they  appear  to  be  in  this  ftate 
they  are  plainly  the  owner's,  and  ought  not  to  be  violated ;  but 
when  they  forfake  the  houfes  and  habitations  of  men,  and  betake 
themfelves  to  the  woods,  they  are  then  the  property  of  any  man. 

Another  way  of  gaining  property  in  them  is  by  inclofure,  and  March,  49, 
then  the  beafts  mult  be  underftood  to  be  mine,  as  the  profits  of 
the  foil  itfeif  are,  and  they  can  no  more  be  taken  and  carried  off 
than  any  other  profits  of  the  land ;  and  therefore  if  deer  be  in- 
clofed  in  a  park  or  paddock,  conies  in  a  field  or  warren,  they 
become  fo  my  own,  that  no  man  ought  to  kill  or  take  them  away. 
And  fince  in  this  cafe  it  is  the  inclofure  only  that  retains  them 
(for  take  away  the  inclofure  and  they  arc  in  their  natural  liberty) ; 
therefore,  the  party  is  faid  to  have  right  as  he  hath  to  any  other 
profits  there  inclofed,  and  a  diftindt  and  independent  right  in 
every  animal. 

The  king,  as  an  acknowledgment  of  his  dominion  over  the  7  Co.  16. 
feas  and  great  rivers,  by  his  prerogative  has  a  property  in  fome 
animals  under  the  denomination  of  royal  creatures,  as  Jhirgeons^ 
•whales i  zxv^fiuatiSy  all  which  are  the  natives  of  feas  and  rivers. 

On  thefe  reafons  and  diftinclions  of  the  common  law,  we 
may  now  fee  how  the  law  ftands  with  regard  to  perfons  qua- 
lified to  kill  the  game,  within  the  ftatutes  made  for  the  preferva- 
tion  thereof. 

Firft  it  is  clear,  that  if  a  man  purfue  deer,  hares,  or  conies  out  Mich, 
of  his  land,  or  the  lands  of  another,  into  {a)  mine,  and  there  9  w.  3. 
takes  them,  they  are  the  hunter's  and  not  mine,  becaufe  I  never  Moody 
had  any  original  property  by  inclofing  them.  agreej,  fer 

Curiam, 
{a)  But  it  is  &id,  that  if  a  man  flies  his  hawk  at  a  pheafant  on  his  own  ground,  and  the  hawk  purfucs 
the  p'leafane  into  another's  warren,  the  owner  of  the  hawk  cannot  juftify  entering  the  Wdrren  and  taking 
the  pheafant.     3S  £.  3.  10.  b.     izH.  8.  10.     2  Roll.  Abr.  567.     Poph.  162.  S.  C.  cited. 

If  a  man  hunts  conies  *,  and  kills  them  in  my  ground,  I  may  Mich, 
feife  them,  becaufe  they  are  indeed  my  property  by  the  inclofure  ;  9 '^•3' 
but  if  he  hunts  them  out  of  my  ground,  they  are  in  the  condition  Moody.^" 
of  natural  liberty,  and  then  I  cannot  take  them  away  from  the  (i)  Thati;* 
hunter,  for  then  the  property  is  in  no  man ;  but  {b)  damages  I  fj'<^h.a^'ons 
may  have  againft  the  hunter  for  his  entering  and  breaking  my  be"nomore 
inalofure.  coits  than 

damage?, 

Carth.  382.    Sa!k.  212.  pi,  2.    Ld.  Raym.  149.     5  Mod.  307 *  But  where  plaintiff  ihail  rec.ver 

full  colli  for  trefpaffes  in  hunting,  i.  e.  after  notice,  fee  4  &  5  W.  &  M.  c.  23.  ^  10.  As  to  taking 
cu.aies  in  a  warren,  fee  22  &  23  Car.  2.  c.  25.  §  4.  And  as  to  taking  conies  in  the  night  on  tiic  b^t^ 
iers  of  warrens,  id.  §  5.,  and  taking  conies  out  of  warren*  in  the  night,  5  G.  3.  c.  14.  ^  6. 

y  3  But 
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laH. 8. 9.       But  where  a  man  hunts  conies  in  iny  warren,  or  deer  in  my 

park,  and  the  warrcner  purfues  them,  he  may  retake  them  -,  for 

the  park  or  v/arren  is  fct  apart  by  the  publick  for  the  preferva- 

tion  of  the  gam.e ;  for  all  things  occupied,  in  which  no  man  hath 

a  civil  right,  are  under  the  regulation  of  the  publick  ;  now  in 

parks  and  warrens,  officers  are  eftabliflied  by  authority  to  have  an 

eye  over  the  game,  and  to  keep  it  within  the  boundaries;  fo  that 

the  property  is  not  ahered  by  driving  it  out  of  the  inclolures,  un- 

lefs  it  be  alfo  out  of  the  purfuit  of  the  cfficers ;  for,  as  long  as 

he  that  is  thus  trufted  doth  purfue  it,  it  is  not  in   its  natural 

liberty,  but  is  flill  belonging  to  the  warren. 

poph.  161.         Alfo,  the  common  law  warrants  the  hunting  of  ravenous  beads 

Latch.  119.    qC  pj-^^y  Q,^  another's  ground,  fuch  as  foxes,  wolves,  badgers,  ^c. 

jTermRcp.  fo  that  the  party  in  purluing  thofe  tlirough  the  grounds  of  another 

334.]  and     is  fub;e£l  to  no  action  whatfoever  ;  but  it  hath  been  (a)  refolvcd, 

tuVs^EliV    ^'^^^  ^^'^  hunting  and  killing  fuch  noxious  animals  mult  be  done 

C.15 , which  in  the  ordinary  and  ufual  manner  ;  and  that  therefore  the  digging 

gives  a  re-     for  a  badger  is  unlawful,  and  the  party  fubjedt  to  an  adion  of 

wird  for  *„^r„^  n.  f        '     .      •» 

kiihng         trefpafs. 

irermin.     (j)  Cro.  Jac.  321.     Gench  and  Mynns,  2  Balf.  60.  S.  Ct 

Cro.jac.44.  A  warrcner  or  keeper  of  a  park  may  juftify  the  killing  of  dogs 
^  ^.^^n^u'    3"d  cats,  as  well  as  other  vermin,  which  he  finds  dillurbing  the 

cent.  Roll.  •        1      r        1  o        '^ 

Abr.  567.  *  game  in  thofe  places. 

•  By  16  Geo  3*  '•  "i^'  §  9'>  ranser;,  or  keepers  of  forefts,  chafes,  purlieus,  Sec.  may  in  and  upon  the 
lame  feize  dcg?,  brouj^ht  forcourfi.ig  deer,  in  the  fame  tnanner  as  game-keejiers  of  mjnors  aie  empowered 
by  law.  Vide  the  fta:uie.  The  pov.'cr  given  to  game  keepers  is  by  22  Sc  23  Car.  2.  c.  25,  bee  alfo 
5  Ann.  c.  14.  §4.  and  3  Geo.  I,  C.I  I. 

5  Co.  104.  A  man  cannot  have  an  a(£tion  of  trefpafs  on  the  cafe,  for  ano- 

Cro.  Ehz.  ^j^gj.  ni-jn'g  copies  breaking  into  his  ground,  becaufe  they  are  no 

Moor,  420,  longer  the  other's  than  while  they  are  inclofed  j  fo  that  no  viola- 

421.423.  tion  arifes  to  the  property  of  one  man  by  the  beafts  of  another, 

°  40^/'  ^"^  ^^^  conies  being  in  their  natural  liberty  may  be  lawfully  killed 

a  Lev.  291.  by  the  owner  of  the  foil. 

March,  49.  An  action  of  trefpafs  may  be  brought  for  taking  a  man's  deer 

Raft  Lnu  '^?  ^  ^^^^  ^^  chafe,  or  conies  in  his  warren,  for  the  law  takes  no- 

650.  t'ce  that  they  are  inclofed,  becaufe  thefe  are  the  proper  inclofures 

Reg.  93-  for  that  purpofe  ;  and  confequently,  thofe  beafts  are  not  in  their 

ty.loJ.'  "^tural  liberty,  and  therefore  the  property  is  in  the  plaintiff." 

& -vide  Cro.  Car.  553.  That  tref;  afs  lies  for  breaking  his  cloie,  antl  fithlng  in  fif^aic/i  f'i/cjr'J fua, 
and  for  tik'ing  fifces  juas,  (^c.  for  being  alleged  to  be  in  J'^arali  flcarta  Jud,  lie  may  fay  they  Were /i/frt 
Juos,  y  ■ 

Mich.  In   an  a£tion  of  trefpafs  quare  claiifum  frigity   $5*  dauws  jpftus 

la^on^anJ  ^1"''^^"^'^  ^^P'i  ^  nfportavit.,  they  fliall  be  intended  to  be  inclofed 
Moody.  after  a  verdidt  ;  becaufe  when  a  verdict  hath  found  that  they  are 
the  deer  of  the  plaintilf,  that  verdict  muft  be  intended  to  be 
true  ;  therefore  the  deer  mult  be  intended  fo  to  be  inclofed,  as  to 
be  under  the  plaintiff's  power  ;  otherwife  he  could  not  have  pro- 
perty according  to  the  verdidt. 
.3  Lev.  127.        ]3ut  if   ij^  trefpafs  niinre  duas  damns  ibfius  qtierentis  in   tiuodain 

Ma;lockand       1      /■  ,-  ■',,-'  ,  -,£_./-  •         »         i    r        1       ^   j 

Eaitiv,  ad-     ci^'ijo  querentts  vocat.  le  parky  cepit  IS  ajportavity  the  defendant  de- 
judgc'd.  murs 
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inurs  generally  j  this  hath  been  ruled  to  be  ill,  becaufe  the  court 
will  not  intend  them  to  be  tamed  or  inclofed  ;  and  in  bealls,  that 
are  in  their  natural  liberty,  the  plaintiff  hath  no  property  •,  for 
being  only  a  place  called  a  park,  it  cannot  be  underllood  to  be 
a  park. 

Any  perfon,  upon  his  own  frank-tenement,  may  erecl  a  dove-  2  Rcll, 

houfe  ;  nor  can  he  for  fuch  building  be  indicted  in  the  leet ;  this  ^'^^-  ^i^' 

was  a  matter  often  controverted,  becaufe  the  pigeons  and  doves  *  q^^^  ja^.'* 

were  to  be  accounted  as  tame  animals,  in  as  much  as  they  had  382.  Godb, 

atiimum  revertetidi ;  and  then  whoever  did  ere6l  fuch  houfes,  were  ^9- 

anfwerable  for  the  damage  ;  and  becaufe  they  were  not  liable  to  ^^s'.    '^g\\^ 

every  man's  adlion,  to  avoid  multiplicity  of  fuits,  it  was  formerly  Rep.  136. 

holden,  that  they  were  indlclable  in  the  leet ;  but  the  contrary  1°°*  ^  ^^°"' 

opinion  prevailed,  becaufe  it  was  allowed  the  lord  of  the  manor  5  Co.  104/ 

might  erecSl,  or  permit  by  his  licence  any  perfon  to  ere£l  a  dove-  *  As  to  wii, 

houfe ;  but  no  perfon  could  raife  himfelf,  or  authorife  another  to  ■  ^'^  ^'^^^' 

create   a  nuifance  :   befides,  thefe  animals  are  rather  to  be  ac-  iiro>ing 

counted^/-!?  Tiatune;  and  by  confequence,  the  only  remedy  any  any  houfe- 

perfon  had  for  the  damage  fuftained  by  the  birds  feeding  on  his  '^']^^^l^^r 

ground,  was  to  kill  them  and  take  them  to  himfelf,  which  was  2060.3. 

the  proper  relief  according  to  the  common  law,  in  as  much  as  c  29- "" 

the  birds  were  accounted  no  man's  property.  20T' to'be 

paid  to  the  profecutor  on  conviction  before  one  julVicCj  or  commitment  to  hard  labour  from  three  to  oac 
jnonch.     See  alfo  infra. 

Thus  it  appears  by  the  common  law,  that  a  property  In  thofc 
living  creatures,  which  by  reafon  of  their  fwiftnefs  or  fiercenefs 
were  not  naturally  under  the  power  of  man,  was  gained  by  the 
mere  caption  or  feilure  of  them,  and  that  all  men  had  an  equal 
right  to  hunt  and  kill  them  ;  but  as  by  tills  toleration  perfons  of 
quality  and  diftindlion  were  deprived  of  their  recreations  and 
amufements,  and  idle  and  indigent  people,  by  their  lofs  of 
time  and  pains  in  fuch  purfults,  were  niightlly  injured,  it  was 
thought  neceflary  to  make  laws  for  preferving  the  game  ifrom  the 
latter. 

The  ftatutes  to  this  purpofe  are  very  numerous,  fuch  as  the 
I J  ^.7.  cap.  ij.  againfl  taking  pheafants  or  partridges  in  ano- 
ther's ground  J  the  2^  E/iz.  cup.  10.  againft  taking  or  killing 
pheafants  or  partridges  in  the  night,  and  againfl  hawking  in 
ilanding  or  eared  corn  ;  the  14  ^  15  if.  8.  r.  lo.  againft  tracing 
and  killing  hares  in  the  fnow;  alfo  thofe  of  the  1  Jac.  1. 
cap.  27.  3  Jac.i.  cap.  13.  7  Jac.  I.  cap.  1 1  and  13.  22  ^  23  Car,  2. 
cap.  25.  4^5  W.  iff  M.  cap.  25.  for  preferving  the  game,  and 
inflidling  penalties  on  perfons  deftroying  thereof. 

Thofe  for  preferving  the  young  fry  of  filh,  prohibiting  the 
taking  them  at  unfeafonable  times  of  the  year,  isfc.  fuch  as  the 
i-^E.  I.    cap.  47.     13  R.  2.    cap.  19.     17  R.  2.    cap.  9.     2  H.  6. 
cap.  15.  (a)      I  E/iz.  cap.  17.     5  Eliz.  cap.  21.     22  b"  23  Car.   2.    {a)  Made 
cap.  25.  par.  7.  againlt  flih  in  the  ponds,  pools,  rivers,  isfc.    of  pe'petuaiby 
the  owners  ;    the  30  Car.  2.  cap.  9.    4  b'  5  ?F".  3.  cap.  2>  par.  5-  ^  '^"'  "^*  ^' 
and  6.    4^5^///;.  cap.  21.   l  Geo.  l.  cap.  iB.   22  Geo.  2.  cap.  49. 
23  Geo.  2.  cap.  26, 

Y  4  Thofe 
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Thofe  againft  deer-flealers,  fuchasthe  19  H.  7.  rap.  7.   7  'fa.\  i. 

cap.  13.    13  Car.  2.    cap.  10.    3  tS'^W.  ^S  M.   cap.  10.    5  (/f:?.  I. 

(fl)  Made     cap.  1 5.  an<l  <:«/•.  28.    and  g  Geo.  1.  r^/).  22.  (a)  called  the  Black- 

per^tuai^by   p^£^^  |^y  which  it  is  made  felony  for  peribns  offeniively_  armed, 

c. 42.  §2!    '^f'fl  having  their  faces  blacked,  or  ctherwife  difguifed',  to  appear 

in  any  forel^,  park,  isfc.  or  in  any  warren,  £s"V.  and  hunt,  wound 

or  kill  any  deer,  ^c.  or  fteal  fifli  out  of  any  river  or  pond,  ^V. 

(*)Thisiafi;       The  33  H.  8.  cap.  6.  and  2  £5'3  -£.  6.  cap.  14.  (^)  which  enacl, 

^^'^"^(1^      That  none  fhall  flioot,  or  keep  in  his  houfe  a  crofs-bow,  hand- 

6&7W.  3.  gun,  ^c.  unlefs  he  hath  lands  to  the  value  of  100/.  per  aim.  in 

c- 13.  pain  to  forfeit  10/.  for  every  offence;  and  that  any  perfon  may 

lor  the  con-  j-^j-jry  jj^g  offender  before  the  next  iuftice  of  peace,  who,  upon 

theieitatutes  due  cxammatioH  and  proof,  hath  power  to  commit  him  till  he 

•vide  Jon.      pay  the  penalty,  ^c. 

J  70. 

Szund.  263.     Vent.  33.  39.     Sid.  419.     zKeb.  521.     Ra)m.  37S.     3  Mod.  2S0,     4  Mod.  45, 147. 
Show. 339. 

[A diploma  But  the  principal  ftatutes  relating  to  this  matter  are  the  22^3' 

granredby  23  Car.  2.   Cap.  25.  by  which  it  is  declared,  "  That  all  and  every 

un^verfi'y  "  pcrfon  and  perfons  not  having  lands  and  tenements,  or  fome 

conferring  *'  Other  eftate  of  inheritance,  in  his  own  or  his  wife's  right,  of 

^f^H*^^"^"  "  the  clear  yearly  value  of  100  /.  per  aim.  or  for  term  of  life  •,  01 

phyrick,"^"  "  having  leafe  or  leafes  of  99  years,  or  for  any  longer  term,  of 

does  rot  **  the  clear  yearly  value  of  ii;o/.  other  than  the  fon  and  heir 

give  a  qua-  «  apparent  of  an  efquire,  or  other  perfon  of  higher  degree  j  and 

under  this  *'  ^^  ovi'ners  and  keepers  of  forefis,  parks,  chafes,  or  warrens, 

aft.  And  <«  are  hereby  declared  to  be  perfons,  by  the  laws  of  this  realm, 

though  the  u  ^^^  allowcd  to  havc  or  keep  for  themfelves,  or  any  other  per- 

lon  cf  an  ,       r  f.  1  1  1  r       •  1 

efquire,  or  lon    or   pcrions,    any   guns,    bows,  greyhounds,  lettmg-dogs, 

of  any  other  *<  ferrets,  ccny-dogs,  lurchers,  hayes,  nets,  lowbels,  hare-pipes, 

i-erjcn  cf  t(  orins,  fnares,  or  other  engines  aforefaid,  but  fhall  be,  and  are 

grce,  is  qua-  *'  hcreblv  prohibited  to  have,  keep,  or  ufe  the  fame. 

lified  by  this  aft  to  kill  game  ;  yet  the  cffSire  b'mJJf,  or  cthsr  ferfon  of  higher  degres,  derives  no  qualifi- 
cation under  it.     Jones  v.  S.-nart,  i  Term  Rep.  44.  J 

Made  per-  By  the  5  .^««,f,  cap.i^.  it  IS  cnafled,  "That  If  any  higler, 

petua  by  ti  chapman,    carrier,  inn-keeper,  victualler,  or  alehoufc-keepcr, 

c  25. '  By  **  fhall  have  in  his  or  their  cuflody  or  poffcfhon,  any  hare,  plica- 

2S  Geo.  2.  «<  fant,  partridge,  moor,   heath  game  or  groufe,  ov  fliall  buy, 

fons'feKi'n"  "  ^^^^*  ^^  ^^'^^  ^°  ^^^^  ''"y  '^'^''^J  pheafant,  partridge,  moor,  heath 
orexpofing'  "  game  or  grouxe,  every  fuch  higler,  ^V.  (unlefs  iuch  game,  in 
to  faie,  any  <(  the  hands  of  fuch  carrier,  be  fent  up  by  a  perfon  or  perfons 
fiabieto^the  "  qualified  to  kill  the  game,)  fliall  upon  every  fuch  offence  be 
penalties  in  *'  Carried  before  fome  jullice  of  the  peace  for  the  county,  riding, 
this  aft,  or  «<  city,  or  town  corporate,  or  liberties,  v\here  the  faid  offence  is 
oftl-rW**^"  "  committed  -,  and  if  upon  view,  or  upon  the  oath  of  one  or 
game  to  fell.  "  morc  Credible  vvitncfles,  fhall  be  convlcled  of  the  fame,  fliaii 
And  by  §2.  <(  forfeit  for  every  hare,  pheafant,  partrid^re,  moor,  heath  game 
of  the  fame     „  r      ,,     V  f       /  u   ir  .      .1       ■    r  j    v-' 

aft,  game  *^^  grouie,  the  lum  ot  5  /.  one  halt  to  tiie  iiiformer,  and  the 

found  in  the  **  Other  half  to  the  poor  of  the  parifh  where  the  offence  was 
iu.ukor  «  committed;  the  fame  to  be  levied  by  diftrefs  and  fale  of  the 
»-"ouita"°    "  offender's  goods,  by  v/arrant  under  the  hand  and  fcal  of  the 

**  jufiice 
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'*  julVice  or  juflices  of  the  peace,  before  whom  fuch  offender  or  falefman, 
«  offenders  fhall  be  conviaed,  rendering  the  overplus,   (if  any  f^^™°"f  » 
*'  be,)  the   charge  of  diftraining  being  firll  deduced ;  and  for  paftry-cook, 
*'  want  of  diltrefs,  the  offender  or  offenders  to  be  committed  to  deemed  ex. 
«'  the  houfe  of  correQion  for  the  firft  offence  for  the  fpace  of  if^^^l^^^' 
**  three  months,  without  bail  or  mainprife  ;  and  for  every  fuch  Forfeitures 
*'  other  offence  for  the  fpace  of  four  months,  provided  that  fuch  and  penalties 
*'  conviction  be  made  within  three  months  after  fuch  offence  ^°''y"°- 
"  committed  ;  and  that  \_no]  *  certiorari  Ihall  be  allowed  to  remove  applied 
**  any  conviftion  made,  or  other  proceedings  of  or  concerning  »» direded 
"  any  matter  or  thing  in  this  a£t,  into  any  of  the  courts  at  Weji-  a^o/A°„' 
"  mitijler^  upon   any  pretence  whatloever,    unlefs  the  party  or  c.  14. 
"  parties,  againft  whom  fuch  conviftion  fiiall  be  made,  fhall,  be-  [*  The^ 
*'  fore  the  allowance  of  fuch  certiorari^  become  bound  to  the  per-  •^°fgrt"d ' 
**  fon  or  perfons  profecuting  the  fame,  in  the  fum  of  fifty  pounds,  inftead  of 
*♦  with  fuch  fufEcient  fecurities,  as  the  juffice  or  juftices  of  the  ^^  ^^°^<'* 
**  peace,    before  whom  fuch  offender  fnall   be  convi£led,    fiiall  whfch'are 
*'  think  fit,  with  condition  to  pay  unto  the  profecutors,  within  in  the  act, 
**  fourteen  days  after  fuch  convi£lion  \_conJinncd  ]  or  procedendo  ^'""^^  ^^^^ 
**  granted,  their  full  cofls  and  charges,  to  be  afcertained  upon  ethnecefl^rv 
**  their  oaths  ;  and  that  in  default  thereof,  it  fhall  be  lawful  for  to  make  up 
**  the  faid  juftice  or  juflices,  or  other,  to  proceed  for  the  due  ex-  ^^^''^nfei 
"  ecution  of  fuch  convidion,  in  fuch  manner  as  if  no  fuch  cer-  ^onfirmed'is 
**  tiorari  had  been  awarded.  added  for 

the  like 
reafon.i    And  indeed  there  have  been  too  many  inadvertencies  in  the  drawing  up  of  this  aft  j  for  there  Is 
^alfe  grammar  in  no  fewer  than  fix  places,  belides  other  miltakes.    2  Burn's  Juil,  tit.  Game}  253. 1 

"  And  for  the  better  difcovery  of  fuch  higler,  chapman  («),  [(^jjApoui- 
*'  carrier,  innkeeper,  alehoufe-keeper,  and  vidualler,  as  fhall  of-  ^"er  is  not  a 
*'  fer  to  buy  or  fell  any  hare,  pheafant,  partridge,  moor,  heat!>  withiTt'he 
"  game  or  groufe,  it  is  enacfhed.  That  any  perfon  that  fhall  der  meaning  of 
*'  Itroy,  fell,  or  buy  any  hare,  pheafant,  partridge,  moor,  heath  ^'^'^^^'utc. 
**  game  or  groufe,  and  ihall  within  three  months  make  difcovery  Bouite/* 
**  of  any  higler,  chapman,  carrier,  inn-keeper,  alehoufe-keeper.  Say.  Rep. 
"  or  vi6lualler,  that  hath  bought  or  fold,  or  offered  to  buy  or  ^5»J 
**  iell,  or  had  in  his  poffeffion,  any  hare,  pheafant,  partridge, 
**  moor,  heath  game  or  groule,  fo  as  any  one  fliall  be  convifted 
**  of  fuch  offence  in  manner  as  aforefaid,  fuch  difcoverer  to  be 
**  difcharged  of  the  pains  and  penalties  hereby  enabled  for  killing 
**  or  felling  fuch  game  as  aforefaid,  Ihall  receive  the  fame  benefit 
**  or  advantage  as  any  other  informer  fiiall  be  entitled  to,  by  vir- 
f  tue  of  this  a£l-,  for  fuch  difcovery  and  information." 

And  it  is  further  enadled,  "  That  if  any  perfon  or  perfons,  not 
*'  qualified  by  the  laws  of  this  realm  fo  to  do,  fhall  keep  or  ufe 
*'  any  greyhounds,  fctting-dogs,  hayes,  lurchers,  tunnels,  or  any 
"  other  engine  to  kill  or  deftroy  the  game,  and  fiiall  be  thereof 
"  convicted  upon  the  oath  of  one  or  two  credible  witneffes,  by 
**  the  juflice  or  juflices  of  the  peace  where  fuch  offence  is 
«*  committed  as  aforefaid,  the  perfon  or  perfons  fo  convidted 
*'  ihall  forfeit  the  fum  of  five  pounds  j  one  half  to  be  paid  to 

«  the 
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"  the  informer,  and  the  other  half  to  the  poor  of  the  parlfh 
**  where  the  fame  was  committed,  the  fame  to  be  levied  by  dif- 
*'  trefs  and  fale  of  the  olfendcr's  goods,  by  warrant  under  the 
**  hand  and  feal  of  fuch  juftice  or  juftices,  before  whom  fuch 
<♦  perfon  or  perfons  fhall  be  convifted  as  aforefaid,  and  for  want 
*'  of  fuch  diilrcfs,  the  offender  or  offenders  fhall  be  fent  to  the 
"  houfe  of  correction  for  the  fpace  of  three  months  for  the  firft 
"  offence,  and  for  every  fuch  other  offence  four  months;  and 
"  that  it  fliall  and  may  be  lawful  to  and  for  any  of  her  majefly's 
*'  judices  of  the  peace  in  their  refpedtive  counties,  ridings,  cities, 
**  towns  corporate,  or  liberty,  and  the  lords  and  ladies  of  his, 
"  her,  their,  or  any  of  their  refpe£live  manors,  within  the  faid 
manors,  to  take  away  any  fuch  hare,  pheafant,  partridge,  moor, 
heath  game  or  groufe,  or  any  other  game,   from    any   fuch 
higler,  chapman,    inn-keeper,   vicSlualler,  or   carrier,    or   any 
other  perfon  or  perfons  not  qualified  by  the  laws  to  keep  the 
fame,  to  their  own  proper  ufe,  without  being  accountable  to 
any  perfon  or  perfons  for  the  fame  ;  and  that  it  fhall  and  may 
be  lawful  for  any  lord  or  lady  of  his  or  her  refpedlive  lordfhip 
or  manor,  by  writing  under  his  or  her  hand  and  feal,  to  im- 
power  his  or  her  game-keeper  or  (a)  game-keepers  upon  his  or 
her  own  lordfhip  or  manor  as  aforefaid,  to  kill  hare,  pheafant, 
partridge,    or  any  other  game  whatfoever ;   but  if  the    faid 
game-keeper  fhall,  under  colour  or  pretence  of  the  faid  power 
and  authority  to  kill  or  take  the  fame  for  the  ufe  of  fuch  lord 
or  lady,  afterwards  fell  or  difpofe  thereof,  to  any  perfon  or 
perfons  whatfoever,  without  the  confent  or  knowledge  of  the 
lord  or  lady  of  fuch  manor  or  manors  that  hath  given  fuch 
power  or  authority  in  manner  as  aforefaid,  and  fhall  be  thereof 
convicted,  upon  the  complaint  of  fuch  lord  or  lady  of  any  ma- 
nor, and  upon  the  oath  of  one  or  more  credible  witnefTes,  be- 
fore any  one  or  more  of  her  majefty's  juftices  of  the  peace  as 
aforefaid,   upon  fuch  convidlion,    fuch  game-keeper  fhall    be 
committed  to  the  houfe  of  corre(Stion  for  the  fpace  of  three 
months,  there  to  be  kept  to  hard  labour." 

perfon  be  truly  and  properly  a  fervant  to  the  faid  lord  or  lady,  or  fuch  perfon  be  immediately  employed 

and  appointid  to  take  and  kill  the  game  for  the  fole  ufe  and  benefit  of  the  fad  lord  or  lady,  &^f. [By 

2.5  Geo.  3.  c.  50.  every  perfon  who  fhali  kill  game  ihall  deliver  to  the  clerk  of  the  peace  his  name  and 
place  of  abode,  and  take  out  annually  2  certificate  thereof  charged  with  a  ftamp  duty  of  2  /.  2i. ;  and  by 
31  Geo.  3.  c.  zi.  with  a  farther  duty  of  i /.  i  j.  :  and  all  deputations  of  game-keepers  fhall  be  regiftered, 
and  the  game-keepers  ihall  annually  take  out  a  certificate  thereof  charged  with  a  duty  of  lOi.  6iJ,  which 
is  doubled  by  the  above  ftatutc;  of  31  Geo.  3.  c.  21.  Every  perfon  killing  game  without  a  certificate 
incurs  a  penalty  of  20/.  ;  and  any  peifon  in  parfuit  of  game,  who  ftiall  refufe  to  produce  his  certificate  or 
to  difclofe  his  name  and  place  of  abode,  or  wlio  (hall  give  a  falfe  account  of  himl'elf,  incurs  a  penalty  of 
50/.  The  certificate  will  not  authorize  unqualified  perfons  to  kill  game  ;  nor  can  a  certificate  taken  out 
by  a  game-keeper  under  a  deputation  be  given  in  evidence  for  killing  game  out  of  the  manor  in  refpedl 

of  which  it  is  granted.] *  A  lord  of  a  manor  may  appoint  a  gam--keeper,  with  power  to  kill  game, 

though  he'is  neither  a  perfon  qualified,  nor  a  menial  fervant  of  the  lord;  and  fuch  game-keeper  hath  a 
right  to  carry  a  gun  any  where,  though  out  of  the  manor  ;  and  though  he  kills  game,  or  fports  out  of  the 
manor,  his  gun  cannot  be  taken  from  him  ;  but  if  he  kills  game  out  of  the  manor  he  is  liable  to  the 

penalty.    Mich.  9  G.  3.  aWilf.  3S7. [Though  it  is  a  rule  of  law  not  to  permit  a  queftion  refpedt'ng 

the  boundaries  of  a  manor  to  be  dilcufied  in  an  aftioii  on  the  game-laws  ;  Calcraft  v.  Gibbs,  4  Term 
Rep.  62 1 .  and  Hawkins  v.  Eailcy ;  and  Blunt  v.  Grimes,  there  cited  ;  yet  it  is  no  defence  to  fuch  an 
action  tnat  the  defendant  afted  as  game-kcejer  under  a  deputation  from  a  peifon  claiming  to  be  lord  of  the 
manor,   if  there  appear  to  be  no  grounJ  tor  the  claim.     Calcraft  v.  Gibbs,  ub'i  fu£ra.  and  5  Term 
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By  the  gJmt,  cap.  25.  §  2.  it  Is  ena£led,  "  That  If  any  hare,  {{a)  inaa 
?'  phcafant,   partridge,    moor,    heath  game  or   groufe  IhaU   be  jf^|°JpJ|J''* 
«  (a)  found  in  the  (hop,  hoiifc,  or  pbffeflion  of  any  perfon  or  ^his  ftatute 
*'  perfons  whatfoever  not  quaUfied,    in  his  own   right,  to  kill  forexpofinj 
"  game,  or  being  entitled  thereto  under  fome  perfon  fo  quali-  f^f^^^l^ 
«  fied,  the  fame  fhall  be  adjudged,  deemed,  and  taken  to  be  an  fuffident 
"  exDofins  thereof  to  fale  within  the  true  intent  and  meaning  of  to  allege, 

f»  thtfit  the  dc« 

«  the  above  ftatute  5  J/i/i.  cap.  14.  f^^^^^  ^^^ 

a  hare  In  his  pofleflion.     Jones  v.  Bifhop,  Say.  Rep.  64..J 

And  It  is  further  ena£l:ed  by  the  fald  ftatute,  §3.  "That  if  For  the  pu. 

«  any  perfon  or  perfons  whatfoever  ftiall  take,  kill,  or  deftroy  any  p^fjj,^^^^^ 

"  hare,  pheafant,  partridge,  moor,  heath  game  or  groufe,  in  the  unlawfully 

f«  night-time,  the  perfon  or  pevfons  fo  offending  ftiall  likewlfe  for  hunt  or  take 

*'  every  fuch  offence  incur  fuch  forfeitures,  pains,  and  penalties,  J"jJ^J'Jj°[y 

*'  as  by  the  faid  ftatute  of  5  ^fin.  is  declared  and  ena6ted,  to  be  in  foreftsot 

«  recovered  by  fuch  means  as  by  the  faid  ftatute  is  prefcribed."     chafes,  or 

'  ■'  who  beat  or 

wound  keepers  or  other  officers  in  forefts,  chafes,  or  parks;  and  for  more  eflFe£lually  fecuring  the 
breed  of  wild  fowl,  fee  lo  Geo.  z.  c.  32.  f.  9,  10.  N.  B.  Sed.  9.  is  made  perpetual  by  31  Geo.  a. 
c.  4z.  f.  5.  For  the  prefervation  of  the  game  in  Scotland,  fee  24  Geo.  2.  c.  34.  For  preventing  the 
jjurning  or  deftroying  of  gofs,  furze  or  fern  in  forefts  or  chafes,  fee  2S  Geo.  2.  c.  19.  f.  3. 

Alfo  by  the  faid  ftatute  9  ^;;«.  cap.  2^.  §  4.  reciting,  *' That 
«*  whereas  very  great  numbers  of  wild  fowl  of  feveral  kinds  arc 
"  deftroyed  by  the  pernicious  praclice  of  driving  and  taking  them 
*'  v/iih  hayes,  tunnels,  and  other  nets,  in  the  fens,  lakes,  and 
"  broad  waters,  where  fowl  refort  in  the  moulting  time ;  and 
<'  that  at  the  feafon  of  the  year  when  the  fowl  are  fick  and  moult- 
"  ing  their  feathers,  and  the  flefti  unfavoury  and  unwholefome, 
<'  to  the  prejudice  of  thofe  who  buy  them,  and  to  the  great  da- 
"  mage  and  decay  of  the  breed  of  wild  fowl ;  it  is  therefore  en-  ' 

**  adled.  That  if  any  perfon  or  perfons  whatfoever,  between  the 
"  iirft  day  of  July  and  the  firft  day  of  Septemhery  as  they  {hall 
"  yearly  happen,  ftiall  by  hayes,  tunnels,  or  other  nets,  drive 
*'  and  take  any  wild  duck,  teal,  widgeon,  or  any  other  fowl, 
*'  commonly  reputed  water  fowl,  in  any  of  the  fens,  lakes,  broad 
**  waters,  or  other  places  of  refort  for  wild  fowl  in  the  moulting 
**  feafon,  fuch  perfon  or  perfons  who  ftiall  fo  offend,  and  thereof 
**  fhall  be  convicted  before  any  one  or  more  of  her  majefty's  juf- 
*'  tlces  of  the  peace  for  the  county  where  fuch  offence  fhall  be  , 
**  committed,  by  the  oath  of  one  or  more  credible  witneffes,  fhall, 
**  for  every  wild  duck,  teal,  or  other  water  fowl  fo  taken  as  afore- 
«*  faid,  forfeit  and  pay  the  fum  of  five  ftilUlngs  ;  one  moiety 
*'  thereof  to  be  paid  to  the  informer,  and  the  other  moiety  to  the 
**  poor  of  the  parifti  where  fuch  offence  fliall  be  committed  ;  the 
"  fame  to  be  levied  by  diftvefs  and  fale  of  the  offender's  goods,  by 
**  warrant  under  the  hand  and  feal  of  the  juftice  and  juftices  of 
*'  the  peace  before  whom  the  offender  fhall  be  convi£led,  render- 
"  ing  the  overplus,  if  any  be,  above  the  penalty  and  charge  of 
«'  the  diftrefs,  and  for  want  of  diftrefs  the  offender  fliall  be  com- 

"  mitted 
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port. 


**^  milted  10  the  houfe  of  correction  for  any  time  not  exceeding 
"  one  month,  nor  lefs  than  fourteen  days,  there  to  be  whipped 
**  and  kept  to  hard  labour ;  and  the  juilice  or  juftices  of  the 
"  peace,  before  whom  fuch  perfon  or  perfons  fo  offending  fhall 
**  be  convified,  (hall  order  fuch  hayes,  nets,  or  tunnels,  that 
•*  were  ufed  in  driving  and  taking  the  faid  wild  fowl  as  aforefaid, 
**  to  be  feizcd  and  immediately  dellroyed  in  the  preftnce  of  fuch 
*'  julHce  or  juftices." 

By  the  6  Geo.  2.  cap.  3.  "  for  the  better  prefervation  of  the  game 
*'  in  or  near  fuch  place  where  any  officers  or  foldiers  (hall  at  any 
"  time  be  quartered,  it  is  enabled,  That  no  officer  or  foldier 
**  ihall,  without  leave  of  the  lord  of  the  manor,  under  his  hand 
*•  and  feal,  firft  had  and  obtained,  take,  kill,  or  deftroy  any  hare, 
*'  coney,  pheafant,  partridge,  pigeon,  or  any  other  fort  of  fowls, 
*'  poultry,  or  fifti,  or  his  majefty's  game  within  the  kingdom  of 
**  Great  Britain  ;  and  upon  complaint  thereof  ftiall  be,  upon  oath 
*'  of  one  or  more  credible  witnefs  or  witneffes,  convi£led  before  any 
*'  juilice  of  the  peace,  who  is  and  are  hereby  impowered  and  autho- 
*'  rifed  to  hear  and  determine  the  fame,  (that  is  to  fay)  every  fuch 
"  officer  fo  offending  {hall,  for  every  fuch  offence,  forfeit  the  fum 
*'  of  five  pounds,  to  be  diftributed  among  the  poor  of  the  place 
"  where  fuch  offence  {hall  be  committed  ;  and  every  officer  com- 
**  manding  in  chief  upon  the  place,  for  every  fuch  offence  com- 
**  mitted  by  any  foldier  under  his  command,  {hall  forfeit  the  fum 
«*  of  twenty  {hillings,  to  be  paid  and  diftributed  in  manner  afore- 
*<  faid  ;  and  if  upon  fuch  conviQion  made  by  the  juftices  of  the 
*'  peace,  and  demand  thereof  alfo  made  by  the  conftable  or  over- 
**  feers  of  the  poor,  fuch  officer  {hall  refufe  or  negledl:,  and  not 
**  within  two  days  pay  the  faid  refpe£tive  penalties,  fuch  officer 
*'  fo  refufing  or  neglecting  {hall  forfeit,  and  is  hereby  declared  to 
*•  have  forfeited  his  commiffion,  and  his  commiffion  is  hereby 
"  declared  to  be  null  and  void." 

By  the  8  Geo.  i.  *'  for  rendering  more  effe£lual  the  laws  now  in 
"  being  for  the  better  prefervation  of  the  game,  it  is  enabled, 
**  That  whcrefoevcr  any  perfon  (hall,  for  any  offence  to  be  here- 
"  after  committed  againft  any  law  now  in  being,  for  the  better 
**  prefervation  of  the  game,  be  liable  or  fubjccl  to  pay  any  pccu- 
*f  niary  penalty  or  fum  of  money,  upon  conviction  before  any 
**  juftice  or  juitices  of  the  peace,  it  fliall  and  may  be  lawful  for 
"  any  other  perfon  whatfoever,  either  to  proceed  to  recover  the 
**  faid  penalty  by  information  and  convidtion  before  a  juftice  or 
**  juftices  of  the  peace,  in  fuch  manner  as  is  in  fuch  law  con- 
<*  tained,  or  to  fue  for  the  fame  by  action  of  debt,  or  on  the  cafe, 
"  bill,  plaint  or  information,  in  any  of  his  majefty's  courts  of 
"  record,  wherein  no  effoin,  protection,  wager  of  law,  or  more 
"  than  one  imparlance  Ihail  be  allowed,  and  wherein  the  plaintiff, 
"  if  ho  recovers,  ihall  likewife  have  his  double  cofts. 


fae  wMiin  fix  months  after  oflence,  for  the  whole  penalty,  (though  the  fame  be  given 
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««  Provided,  That  all  fuits  and  aaions  to  be  brought  by  fo'^cetJ^'^^^^^^J. 
*'  of  this  a«£l,  (hall  be  brought  before  the  end  of  the  next  term  after  the*time  to 
"  the  offence  committed,  and  that  no  offender  againft  any  of  the  the  end  of 
"  laws  now  in  being,  for  the  better  prefervation  of  the  game,  (hall  '*'^^J^^°"'^ 
**  be  profecuted  for  the  fame  offence,  both  by  the  way  prefcribed 
"  by  this  law,  and  by  the  way  prefcribed  by  any  of  the  faid  for- 
*'  mer  laws ;  and,  that  in  cafe  of  any  fecond  profecution,  the 
«'  perfon  fo  doubly  profecuted  may  plead  in  his   defence  the 
"  former  profecution  pending,  or  the  convidlion  or  judgment 
**  thereupon  had." 

*  By  2  Geo.  3.  c.  19.  None  (hall  take,  kill,  or  have  any  partridge, 
from  February  12  to  September  i,  or  pheafant,  from  February  I  to 
October  I,  (except  taken  In  lawful  time,  and  kept  in  a  mew,)  or 
any  black  game  from  January  i  to  Augujl  20,  or  groufe,  from 
December  I  to' July  25,  on  pain  of  5/.  per  bird. 

AH  penalties  on  the  game  laws,  fued  for  In  Wejlmmjler-Hallf 
fhall  go  to  the  informer,  and  no  part  to  the  poor  of  the  parlfh. 

By  13  Geo.  3.  cap.  55.  None  fhall  kill  or  have  black  game  from 
December  10  to  Augujl  20,  or  groufe,  from  December  10  to  Augujl 
12,  on  pain  from  20/.  to  10/.  for  firft,  and  from  30/.  to  20/.  for 
fubfequent  offence,  by  fult,  or  before  a  juillce. 

By  28  Geo.  2.  cap.  12.  Every  perfon,  qualified  or  not,  who  offers 
to  fale  game,  is  liable  to  the  penalties  on  higlers,  ^c.y  offering  to 
fale,  by  5  Ann.  c.  14.  And  game  found  in  pofleffion  of  a  poulterer, 
i^fc.  is  deemed  expofing  to  fale. 

By  i3G^f.  3.  cap.  Bo.  Perfons  killing  hare,  pheafant,  (sTr.,  or 
ufing  gun,  dog,  engine,  &c.  to  kill  or  take,  hctween/even  at  night 
andy/A;  in  the  mornings  from  OHober  1 2  to  February  1 2 ;  and  between 
nine  at  night  and  Jour  in  the  morni/igy  from  February  1 2  to  October 
12,  convicted  before  one  juftlce,  forfeit  for  the  firit  offence  from 
20/.  to  10/.  and  for  the  fecond  from  30/.  to  20/.  and  cofts,  or, 
for  want  of  diflrefs,  (hall  be  committed  for  three  months  ;  and  for 
offence  after  fecond  convldllon  fliall  be  committed  till  the  quarter 
ieffion,  or  give  furety  to  appear  to  indictment,  and  if  convifted 
forfeit  50/.  and  cofts,  or,  for  want  of  diftrefs,  committed  from 
twelve  to  Jix  months y  and  publickly  whipped.  Half  the  forfeiture 
to  the  informer,  and  half  to  the  poor. 

Killing,  or  ufing  an  engine  on  Sunday^  or  Chrijlm as-day y  liable  to  • 
the  like  penalty.  The  juftlce  where  the  offence  Is  committed  may 
grant  a  warrant  to  be  indorfed  by  a  juftlce  in  another  county 
■where  the  offender  lives,  and  the  offender  thereby  be  brought 
before  the  firft  juftlce,  or  diftrefs  be  made.  An  appeal  is  given, 
but  no  certiorari. 

By  loGf^.  3.  c.\Z.  A  perfon  ftealing  any  dog,  or  receiving.  It, 
knowing  it  to  be  ftolen,  convicted  before  twojujlicesy  forfeits  from 
30/.  to  20/.  or  Imprlfonment  from  twelve  to  Jix  7nonths;  and  fof 
the  fecond  offence  from  50/.  to  30/.  or  from  eighteen  to  twelve 
months  imprlfonment,  and  whipping.  An  appeal  Is  final,  and  there 
is  not  any  certiorari. 

[It  hath  been  determined,  that  In  an  information  on  the  a<Ss  of  Re^t  v. 
a2  iif  23  Car.  2.  <r.  25.  and  5  A^nn,  c.  14.  not  only  tlie  negative  ^'3^^'^°^^^^ 

oualificatlons 


334  (5amc. 

R.V.Hill,     qiialificatlons  mud  be  fet  out;  but  (a)  that  the  time  when  the 

2  Ld.Raym.  ofi^ncc  was  committed  muft  alfo  be  ftated. 
1415. 

R.  V.  Jarvis,  1  Burr.  148.  Bluet  v.  Needs,  Com.  Rep.  522.  R.  v.  Wheatman,  Dougl.  33I' 
(a)  R.  V.  PuUen,  i  Salk.  369.  R.  v.  Chandler,  iJ.  37S.  R.  v.  Simpfon,  10  Mod.  z^'i.  Jn  utt 
tHion  however,  it  is  enough  to  flate  that  the  defendant  was  not  duly  qualilicd.  Bluet  v.  Needs,  Com. 
Rep.  522. 

Anon,  cited  In  a  conviQion  for  deer-iteahng,  the  county  where  the  offence 
inzLd.  ^^g  committed  was  mentioned  only  in  the  information,  and  not  ia 
13^7?'         ^^  evidence  of  the  witnefl'cs  ;  and  therefore  that  not  appearing  to 

be  proved,  the  conviftion  was  quaflied. 
R,v.  Wy-         A  conviclion  on  the  5  Ann.  fet  out  the  vill,  but  not  the  parifli 
att,  2  Ld.      wherein  the  offence  was  committed  :  upon  motion  to  quafii  it  for 
tllT.'         fhis  defecl,  a  part  of  the  penalty  being  given  to  the  poor  of  the 
parifh  ;  the  court  faid,  if  there  was  a  parifli  of  the  fame  name 
with  the  vill,  they  would  intend  it  to  be  co-extenfive  with  it ;  if  the 
vill  was  extraparochial,  then  the  informer  was  entitled  to  the 
whole  penalty. 
R.  V.  Stone,       A  convi£lion  for  deer-killing  will  be  quaflied,  if  made  upon  the 
iLd.Rajm.  gyidence  of  the  informer. 
1545- 
R.  V.  Filer,        A  convi£lion  for  keeping  (only)  a  lurcher  is  good,  for  the  bare 

1  Str.  497.  keeping  of  it  is  evidence  of  the  purpofe  for  which  it  is  kept.  But 
ne*r\  Str. '  '^^  ^^  not  fo  in  the  cafe  of  a  gun,  for  the  keeping  of  a  gun  is  an 
io84.Wing-  ambiguous  acl :  in  order  therefore  to  bring  the  party  keeping  it 
r^'**^' w^V  within  the  ftatute,  it  muft  be  Ihevvn  that  it  was  kept  for  the  pur- 
-iTi;.* 'r.'v.'  pol^  of  killing  game.  However  a  conviclion  that  the  defendant 
Thompfon,  kept  and  ufed  a  gun  to  kill  and  de/lroy  the  game^  hath  been  folemnly 
*  ^""^        adjudged  to  be  fufficient. 

Reafon  v.  In  an  aflion  on  the  5  Ann.  c.  14.  for  keeping  and  ufing  a  dog  to 

Line,  Com.   kill  the  game,  It  muft  be  (hewn  what  fort  of  dog  it  was  ;  that  it  may 
^^■57S«     appear  whether  it  were  one  of  the  dogs  mentioned  in  the  ftatute; 
Hooker  V.     for  this  being  a  penal  law  (hall  not  be  extended  by  equity  ;  in  an 
Wiiks,         a£lion  therefore  for  ufing  a  hoimd^  the  judgment  was  reverfed,  the 

word  hound  not  being  to  be  met  with  in  the  ftatute. 
Marriot  V.         It  hath  been  adjudged  that  a  comxCdovifuper  prisriiijps  for  three 
Shaw,  Com.  penalties  of  5  /.  each  for  killing  three  hares,  where  it  appears  that  all 
Ldf'Ma^nfl     was  done  in  the  fame  day,  is  bad,  for  the  ftatute  does  not  give  5/, 
field,  in  the   for  every  hare,  it  being  all  but  one  offence. 

cafe  of 

Cripps  V.  Durden,  Cowp.  646.,  declared,  that  "  killing  a  fingle  hare  was  an  ofTcnce  ;  but  that  killing 
ten  more  in  the  fame  day  would  not  multiply  the  offence,  or  the  penalty  impofed  by  the  ftatute  for  killing 
one."     See  a  fimilar  decifion  on  this  point  in  the  cafe  of  Reg.  v.  Matthews,  10  Mod.  26.,  and  fee 

3  Term  Rep.  510. 

Rex  V.  Two  or  more  perfons  cannot  be  convi£l:ed  in  feparate  penalties 

Biejfdaie,  under  5  Ann.  for  ufing  a  grey-hound  to  deftroy  game,  for  it  is  only 

Rep.  809.  one  offence. 

2  Bi.  Com.  It  is  not  to  be  forgotten  that  none  of  the  above  ftatutes  qualify 
4^8.  2j^y  Qpg^  except  in  the  inftance  of  a  game-keeper,  to  kill  game  :  the 

circumftance  of  having  100/.  per  ann.  and  the  reft,  are  not  pro- 
perly qualifications,  but  exemptions,  and  the  perfons,  fo  exempted 
from  the  penalties  of  the  game  ftatutes,  are  not  only  liable  to 
a(Slions  of  trefpafs  by  the  owners  of  the  land,  but  alfo  if  they  kill 
6  gams 


game  wltKIn  the  limits  of  any  royal  francliife,  they  are  liable  to 
the  a£tions  of  fuch  who  may  have  the  right  of  chafe  or  free  war- 
ren therein.  J 


d^aming. 


(A)  How  far  reftrainedfby  the  Common  Law. 

(B)  How  far  reftrained  by  Statute. 


(A)  How  far  reftrained  by  the  Common  Law, 

IT  feems  that  by  the  common  law,  the  playing  at  cards,  dice,  aVem.  175., 
^c.  when  pra£lifed  innocently  and  as  a  recreation,  the  better  5  Mod- 13- 
to  fit  a  perfon  for  bufinefs,  is  not  at  all  unlawful,  nor  punifhable  pi.  jq, 

as  any  offence  whatfoever.  See  the  preamble  to  the  ftatutc  16  Car.  a.  c.  7. 

Alfo  it  is  agreed,  that  a  perfon  who  wins  money  at  gaming  may  3  Lev,  n?. 

maintain  a  fpecial  indebitatt4s  ajfiimpfit  for  it ;  for  the  contrad):  is  not  ^  Mod.  128. 

(a)  unlawful  in  itfelf,  and  the  winner's  venturing  his  money  is  a  ^^   *   *^'"" 

fufEcient  confideration  to  entitle  him  to  the  adlion.  3  Saik.  14. 

pi.  1.175. 
pi.  1.  Holt,  329.  pi.  4.  12  Mod.  81.  2  Show.  8a.  pi.  69.  Carth.  336.  5  Mod.  13.  Vent.175. 
[With  refpeft  to  wagers,  in  general  they  may  be  confidered  as  legal,  if  they  are  not  an  incitement  to  a 
breach  of  the  peace,  or  to  immorality  5  or  if  they  do  not  affeft  the  feelings  or  intereft  of  a  third  perfon, 
or  expofe  him  to  ridicule;  or  if  they  are  not  againft  found  policy.  Da  Cofta  v.  Jones,  Cowp.  729. 
Atherford  v.  Beard,  2  TernrRep.  610.  Goode  v.  Elliott,  3  Term  Rep.  697.  »'  This  fpecies  of 
contraft,"  Lord  Mansfield,  in  the  cafe  here  cited,  fays,  "  has  in  fadt  gone  to  an  extent  that  is  much  to 
be  complained  of.  And  whether  it  would  not  have  been  better  policy  to  have  treated  all  wagers  originally 
as  gaming  contracts,  it  is  now  too  late  to  difcufs."  This  better  policy  prevails  in  Scotland,  and  hath 
lately  been  fanftioned  by  a  decifion  of  the  Houfe  of  Lords  of  this  country.  Bruce  v.  Rofs,  14th  ^^ri/ 
1788,  Printed  Cafes  of  the  Lords.]  (a)  And  therefore  the  defendant  to  an  aftion  for  money  won  at 
play,  where  the  contraft  is  for  a  fum  allowed  of  by  the  ftatutes,  muft  put  in  fpecial  bail.  Salk.  100* 
pi.  10.     [But  fee  Younge  v.  Moore,  2  Wilf.  67,  contr.'\ 

But  it  feems  to  be  the  better  opinion,  that  a  general  indebitatus  Ld.  Raym. 
affumpfit  will  not  lie  for  money  won  at  play,  for  the  contradl  is  t^,}V    ^ 
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executoray,  [b]  and  but  a  wager,  which  is  but  a  collateral  promile ;  Lutw.  iZoi 
and  this  adlion  will  lie  in  no  cafe  but  where  debt  will  lie  ; V),  which  5  Mod.  13* 
tnuft  be  on  a  contrail  executed,  fuch  as  labour  done,  or  fome  other  ^"g^|'p* 
meritorious  caufe.  whe.-e  it  is* 

fald,  that  the  chief  reafon  of  this  opinion  was,  becaufe  the  court  would  not  countenance  gaming,  by  giving 
fuch  an  eafy  remedy  for  money  won  at  play,  &  -vide  3  Lev.  Ii8.  and  Vent.  175-,  where  it  feem^  td 
have  been  holden,  that  fu«h  a^ion  will  lie.     (i)  But  if  the  money  be  ftaked  down  th;  iniiant  that  the 

game! 


53^  earning, 

game  is  dcterm*ne»J,  the  propffy  is  vtfttd  in  the  winner,  and  it  is  as  much  a  violation  of  his  right  tft 
with-hold  it  from  him  as  ic  would  be  if  he  had  come  to  it  by  any  other  means.  5  Mod.  13.  [(c)  This 
pofition  is  unfounded.      3  Burr.  1008.] 

5  Mod.  13.  But  an  indebitatus  affumpftt  lies  agalnjl  him  who  (o)  holds  the 
^rr  Holt,      wager,  becaufe  it  is  a  promife  in  law  to  deliver  it  if  won. 

(j)  If  upon  a  wager  the  money  is  depofitcd  in  the  hands  of  a  third  perfcn,  and  the  detemination  left  to 
two,  and  one  of  them  refufes  to  determine  the  matter,  no  adlion  lies  on  fucli  a  wager  till  the  adjudicatioo, 
and  the  party  may  juftify  the  detainer  \  but  if  it  happened  that  the  wager  became  impoffible  to  be  deter- 
mined,  as  it  the  judges  died,  or  the  time  were  paft,  then  tlie  wager  dilfjlves,  and  each  parly  fliall  have 
his  money  again. 

That  a  com-       And  although  gaming  in  the  manner,  as  has  been  faid,  may  be 

^°K  '*'^h"  lawful,  yet  if  a  perfon  be  guilty  of  cheating,  as  by  playing  with  falfe 

and  ufing'  cards,  dice,  ^r.,  he  may  be  indi£led  for  it  at  common  law,  and 

faife  dice,  fined  and  imprifoned  according  to  the  circumftanccs  of  the  cafe 

may  be  m-  ^^^  heinoufnefs  of  the  offence. 

diited  for  it 

at  common  law,  and  fat  in  the  pillory.     2  Rol.  Abr.  7S So,  an  information  againft  a  perfon  for 

uCng  the  game  of  cock-fighting,  may  be  at  common  law.     3  Keb.  463.  510. 

Hawk.P.C.       Alfo,  all  common  gaming-houfes  are  nuifances  in  the  eye  of  the 

c.  75.  56.    1^^^  not  only  becaufe  they  are  great  temptations  to  idlenefs,  but 

alfo  becaufe  they  are  apt  to  draw  together  great  numbers  of  dif- 

orderly  perfons,  which  cannot  but  be  very  inconvenient  to  the 

neighbourhood. 

Vern.  4.S9.        Alfo,  from  the  deftru£live  and  pernicious  confequences  which 

Sir  Bazd       niuft  necefTarily  attend  excefTive  gaming,  both  the  courts  of  law 

V.  Bret,        ^nd  equity  have  (hewn  their  abhorrence  of  it.     Hence  in  a  cafe 

4  Vern.  71.  where  A.  came  to  the  houfe  of  5.,  and  won  of  him  900/.  which 

\\^'  f        ^^  carried  away,  and  afterwards  won  1500/.  more,  which  he  had 

came  to  a      in  his  pofTeflion,  but  which  B.  and  his  fervants  took  from  him 

hearing,  and  by  violence,  upon  which  A.  brought  an  aclion  of  trefpafs,  the  court 

thedsfen  -    ^j:  CJ^anf^gj-y  crj-anted  an  injundtion. 

ant  finding  .<   o  J 

that  the  court  inclined  fo  ftrongly  againft  him,  fubmitted  to  a  propofition  made  by  the  counfel,  which  Was 
afterwards  decreed,  as  by  confent ;  and  on  this  occafion  my  Lord  Chancellor  cited  the  cafe  of  Sir  Cecil 
Bifhop  and  Sir  Thomas  Staples,  that  came  before  the  Lord  Chief  Juftice  Hale  in  the  King's  Bench,  upon 
a  wager  won  at  a  horfe-raca,  whsre  Lord  Hale  deci^ircd,  he  would  give  the  defendant  leave  to  imparl  from 
time  to  time. 

zVern.  291.  So,  where  one  apprentice  loft  to  another  loo/.  at  two  fittings  at 
^°°p''°^^  luhifly  50/.  of  which  was  paid  in  ready  money ;  and  for  the  other 
ham  j  and  S©/.  he  gavc  his  bond  of  100/.  penalty,  and  on  a  bill  to  be  relieved 
note,  that  againft  it,  the  court  of  Chancery  decreed  the  bond  to  be  delivered 
by  the  oif-  ^^  ^^^  cancelled,  although  the  defendant  infifted  by  his  anfwer, 
don,  it  is  a     that  he  was  unwilling  and  declined  playing  for  fo  much,  and  that 

fufficient       he  was  prefTed  to  it  by  the  plaintiff, 
caufe  for  a 

mafterto  turn  away  his  apprentice  that  he  frequents  gaming  5  and  he  may  juftify  it  before  the  Cham- 
berlain* 


(B)  How  far  reftralned  by  Statute* 

Of  gaming  'TpHERE  have  been  feveral  ftatutes  made  for  the  reftraining  of 

by  perfons  1     g^i^ing,  fuch  as  thc  QQ  if.  8.  cap.  9.  1bf1.Fh.l2f  Ma.  cap.  9. 

becommg  ,   .0            &»                        -•'''                       ,-^/-,                           ni-iT 

bankrupts  1 6  Car,  2.  Cap.  7,     9  An,  cap.  14.  and  2  Geo.  2.  cap.  28.  which  rc- 

'vide  tit.  ,                                                                                         citing 
Hankru^tt, 
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citing  the  33  H.  8.  and  that  no  power  is  given  unto  juftices  of  the 
peace  to  demand  and  take  from  perfons  found  playing  contrary  to 
law,  any  other  fecurity  than  their  own  recognizances,  {ffr.  enadls, 
•*  That  where  it  fliall  bt  proved  upon  the  oath  of  two  or  more 
**  credible  witneffes,  before  any  juftice  or  juftices  of  the  peace,  as 
**  well  as  where  fuch  juftice  or  juftices  fhall  find,  upon  his  or 
"  their  own  view,  that  any  perfon  or  perfons  have  or  hath  ufed 
*^  or  exercifed  any  unlawful  game,  contrary  to  the  faid  ftatute, 
•'  the  faid  juftice  or  juftices  fhall  have  full  power  and  authority 
**  to  commit  all  and  every  fuch  offender  and  offenders  to  prifon, 
**  without  bail  or  mainprize,  unlefs  and  until  fuch  offender  and 
*'  offenders  fliall  enter  into  one  or  more  recognizance  or  recogni- 
*'  zances,  with  fureties,  or  without,  at  the  difcretion  of  the  faid 
**  juftice  or  juftices  of  the  peace,  that  he  or  they  refpe£lively  fliall 
*'  not  from  thenceforth  play  at,  or  ufe  fuch  unlawful  game. 

But  the  moft  remarkable  ftatutes  to  this  purpofe  are  the  16  Car.  2. 
cap.  7.  and  the  9  Ann.  cap.  14. 

By  the  firll  of  which  it  is  enabled,  *'That  if  any  perfon  or  per- 
"  fons  of  any  degree  or  quality  whatfoever,  at  any  time  or  times, 
**  do  or  fliall  by  any  fraud,  JJ^ifty  ccfenoge,  ciraanventicn,  deceit,  or 
'*  unlanuf id  device,  or  ill  practice  whatfoever,  in  playing  zt  or  with 
"  cards,  dice,  tables,  tennis,  bowls,  kittles,  fhovelboard,  or  in 
"  or  by  cock-fighting,  horfe-races,  dog-matches,  or  foot-races, 
"  or  other  paftimes,  game  or  games  whatfoever,  or  in  or  by 
*'  bearing  a  fliare  or  part  in  the  ftakes,  wagers,  adventures,  or  \i\ 
**  or  by  betting  on  the  fides  or  hands  of  fuch  as  do  or  fliall  play, 
*'  a£V,  ride,  or  run  as  aforefaid,  win,  obtain,  or  acquire  to  him 
**  or  themfelves,  or  to  any  other  or  others,  any  fum  or  fums  of 
•*  money,  or  other  valuable  thing  or  things  whatfoever,  that  t'i;ea 
**  every  perfon  and  perfons  fo  offending,  as  aforefaid,  fi~,ali  ipfi 
•*  fa£lo  forfeit  and  lole  treble  the  fum  or  value  of  m.oney,  or  other 
**  thing  or  things  fo  won,  gained,  obtained,  or  acquired  ;  the  one 
*'  moiety  thereof  to  our  fovereign  lord  the  king,  his  heirs  and 
"  fucceflbrs,  and  the  other  m,oiety  thereof  unto  the  perfon  or 
**  perfons  grieved,  or  who  fhall  lofe  the  money  or  other  thing  or 
*'  things  fo  gained,  fo  as  every  fuch  lofer  and  perfon  grieved  in 
**  that  behalf  do  or  fliall  profecute  and  fue  for  the  fam.e  within 
*'  fix  kalendar  months  next  after  fuch  play,  and  in  default  of 
**  fuch  profecution,  the  fame  other  moiety  to  fuch  perfon  or  per- 
**  fons  as  fliall  or  will  profecute  or  fue  for  the  fame,  within  one 
"  year  next  after  the  faid  fix  months  expired  ;  and  that  the  faid 
**  forfeitures  fliall  and  may  be  fued  for  or  recovered  by  a6lion  of 
*'  debt,  bill,  plaint,  or  information,  in  any  of  his  majefty's  courts 
*'  at  IVeJlminJler,  wherein  no  effoin,  prote£lion,  or  wager  of  law 
**  fltiall  be  allowed ;  and  that  all  and  every  fuch  plaintiff  or  plain- 
**  tiffs,  informer  or  informers,  fhall,  in  every  fuch  fuit  and  pro- 
<*  fecution,  have  and  recover  his  and  their  treble  cofts  againft  the 
**  perfon  offending  and  forfeiting  as  aforefaid." 

And  by  §3.  of  the  faid  ftatute  it  is  further  ena£led,  "  That  if 
"  any  perfon  or  perfons  fliall  at  any  time  play  at  any  of  the  faid 
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**  games,    or  any  other  paftime,    game   or   games   whatfoeveF, 

**  (other  than  with  and  for  ready  money,)  or  {hall  bet  on  the 

<*  fides  or  hands  of  fuch  as  do  or  Ihall  play  thereat,  and  {hall 

**  lofe  any  fum  or  fums  of  money,  or  other  thing  or  things  fo 

*'  played  for,  exceeding  the  fum  of  one  hundred  pounds  y  at  any  time 

*'  or  meeting  upon  ticket  or  credit,  or  otherways,  and  fhall  not 

*'  pay  down  the  fame  at  the  time  when  he  or  they  {hall  fo  lofe 

**  the  fame  -,  the  party  and  parties  who  lofeth  or  {hall  lofe  the  faid 

**  monies,  or  other  thing  or  things  fo  played,  or  to  be  played  for, 

**  above  the  faid  fum  of  one  hundred  pounds^  {hall  not  in  that  cafe 

**  be  bound  or  compelled,  or  compellable,  to  pay  or  make  good 

{{a)  The      "  the  fame,  but  the  contrail  [a)  or  contracts  for  the  fame,  and 

woyds  tt  f-Qj.  every  part  thereof;  and  all  and  fingular  judgments,  flatutes, 

trad'or         **  recogiiizances,  mortgages,  conveyances,  affurances,  bonds,  bills, 

contuds       "  fpecialties,  promifes,  covenants,  agreements,  and   other  adls, 

tor  the  «  deeds,  and  fecuritics  whatfoever,  which  fliall  be  obtained,  made, 

notin  "  given,  acknowledged,  or  entered  into  for  fecurity  or  fatisfailion 

9  Ann.         «  of  or  for  the  fame,  or  any  part  thereof,  {liall  be  utterly  void 

c.  14.,  and     n  ^^j^  q£  none  effe6l ;  and  that  the  perfon  or  perfons  fo  winning 

b.ibiy  left       "  the  faid  monies  or  other  things,  {liall  forfeit  and  lofe  treble  the 

ou.  diii^n-     <c  value  of  all  fuch  fum  and  fums  of  money,  or  other  thing  or 

ediy.  2  Bur.   ,,  things,  which  he  {hall  fo  win,  gain,  obtain,  or  acquire,  above 

"  the  faid  fum  of  one  hundred  pounds;  the  one  moiety  thereof 

**  to  our  faid  fovereign  lord  the  king,  his  heirs  and  fucceflbrs,  and 

*'  the  other  moiety  thereof  to  fuch  perfon  or  perfons  as  {hall  pro- 

*^  lecute  or  fue  for  the  fame  within  one  year  next  after  the  time 

*'  of  fuch  offence  committed,  and  to  be  fued  for  by  adlion  of 

*'  debt,  bill,  plaint,  or  information,  in  any  of  his  majefly's  courts 

**  of  record   at   Weflminjler^  wherein  no    e{roin,  protecSlion,   or 

*'  u-ager  of  law  fnall  be  allowed ;  and  that   every  fuch  plaintiff 

*^  or  plaintiffs,   informer  or  informers,   fhall  in  every  fuch  fuit  or 

**  profecution  have  and  receive  his  treble  cofls  againft  the  perfon 

*«  or  pevfons  offending  and  forfeiting,  as  aforefaid." 

In  the  conftruilion  of  this  {latute  the  following  opinions  have 
been  holden  : 
Saik.  344.  I.  That  if  the  lofer  dra%vs  a  bill  for  120  guineas  on  his  banker, 

p!.3.  yvho  accepts  the  bill,  to   an  a£lion  brought  againft  him  by  the 

T  ")b^ad"-  "winner,  the  drawee  may  well  plead  this  ftatute,  although  it  was 
iidged.  objected,  that  tlie  nature  of  the  duty  was  altered,  and  a  new 
Carth.  3s6-  contract  created  by  the  acceptance,  and  that  it  would  endanger 
I'^r^S.C.  the  credit  of  fuch  bills,  if  they  could  be  avoided  on  this  account; 
ajjadged.  but  thefg  rcafons  did  not  prevail,  for  though  it  be  in  the  nature  of 
Hoii,  328,  ^  j^g.^y  contrail,  yet  all  is  founded  on  the  illegal  and  tortious  win- 
Comyns,4.    ning,  to  whicli  the  plaintiff  is  privy. 

laMod,  96.  .Ld.  Raym.  87. 

Sallt.  345.         2.  But  it  feems,  that  If  the  winner  had  alEgned  this  bill  or 

l»'  3-  note  hon/i  fide,  upon  good  confideration,  to  a  ftranger,  he  had  not 

I  But  fee ^^'  ^s^"  within  the  llatute,  not  being  privy  to  the  tort,  but  an  honefl 

Howyer  v,  creditor. 

Drannpton, 

2Str.  1155.     Lowe  v.V/aller,  Dougl,  736]  p,r 
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3.  Alfo  it  hath  been  adjudged,  that  if  a  mar.  wins  above  the  aMod.z?^. 
fum  mentioned  in  the  (latute  at  play,  and  the  wina^r  owes  J.  S. 

the  Hlce  fum,  who  demands  his  money,  and  thereupon  the  win- 
ner tells  him,  that  fuch  a  one,  viz.  the  lofer,  was  indebted  to  him, 
and  that  he  would  give  him  his  bond  for  the  money,  which 
he  accordingly  does  -,  in  this  cafe,  if  J.  S.  is  not  privy  to  the 
monies  being  won  at  play,  he  is  not  within  the  ftatute. 

4.  It  feems  to  be  the  better  opinion,  that  a  perfon's  lofing  80/.  2  Mod.  54. 
atone  meeting,  for  which  he  gives  fecurity,  and  70/.   more  at  ?/''^^"'* 
another  meeting,  to  the  fame  perfon,  is  not  within  the  ftatute  j 

but  if  thefe  feveral  meetings  were  appointed  to  evade  the  ftatute, 
it  might  be  otherwife. 

5.  But  it  hath  been  adjudged,  that  if  ^.  and  5.  enter  into  ar-  Lev.  94. 
tides  to  run  a  horfe-race  fuch  a  day  for  100/.  which  is  won  by  Edgebury 
jt4.,  and  further  in  the  fame  articles,  that  on  a  fubfequent  day,^.  ^aie   ad- 
(hould,  at  B.'s  requefb,  bring  his  horfe  to  run  againfb  his  for  200/.  judged. 
more,  which  ^.  never  requefts,  though  only  100/.  is  won  by  y^.  Y^q'^^^' 
which  is  not  above  the  fum  mentioned  in  the  ftatute,  yet  the  con-  jjdged. 
tra£l  being  for  more  than  100  /.  makes  the  whole  bargain  void  nb 

initioy  and  within  the  ftatute  ;  which  being  m.ade  to  prevent  the  ■  , 

ufe  of  exceflive  gaming,  ought  to  be  conftrued  in  the  moft  exten- 
five  manner  that  can  be  to  anfwer  that  end. 

6.  li  A.  wins  a  watch  from  5.  of  10/.  value,  which  is  pre-  Lev.  244. 
fently  delivered,  and  alfo  100/.  for  which  a  bond  is  given;  this  2.^/^^"J  ^^^ 
is  not  within  the  ftatute,  which  extends  only  to  thofe  cafes  where  tlwayte, 
credit  is  given  for  any  fum  loft  at  play  above  100/.  without  any  Sid.  394. 
regard  to  what  was  loft  in  ready  money  ;  and  here  the  watch  is  in  ^',^' 
nature  ot  ready  money,  and  therefore  not  withm  the  icatute.  pi.  4.  s.  c. 

cited  as  lav.'  by  Holt,  Ch.  Juft. 

7.  It  hath  been  adjudged,  that  if  a  perfon  lofes  Col.  to  one,  5 Mod.  351, 
and  60  /.  to  another,  at  one  fitting,  or  if  he  lofes  to  each  of  three  Sranhope 
or  four  people  50/.  or  any  other  fum  not  exceeding  100/.   that  Saik.345,' 
this  is  not  within  the  ftatute.  pi-  4- 

Lickfon  and 
Pawlet,  S.  P.  adjudged,  unlefs  they  go  /hares  fraudulently  and  jo'n  in  the  (lakes  ;  for  then,  as  to  the 
change  of  the  ganne,  they  are  as  one  perfon. 

8.  If  two  are  at  play  at  backgammon,  and  one  of  the  players  Saik.  344. 
ftirs  a  man,  but  does  not  move  it  from  the  point,  upon  which  P'-'-   ^ope 
there  enfues  a  wager  of  100  guineas,  viz.  whetlier  he  who  ftirred  /Mod.  409! 
the  man  was  obliged  to  play  it,  and  the  determination  left  to  the  10  Mod. 
groom-porter,  who  determines  that  he  was  not ;  this  is  not  with-  3  36. 

in  the  ftatute,  for  the  money  Nvas  not  loft  on  the  cliance  of  the  j^i^a.  \. 

play,  but  on  the  right  of  the  play,  which  is  a  collateral  matter.       ikin.  572. 

pi.  16. 

Lutw.  4S7.     Carth.  322.  S.C.  j  but  note,  the  judgment  in  this  cafe  was  reverfed  for  a  fault  in  the 
pleading. 

By  the  o  Ann.  cap.  14.  it  is  enabled,  "That  all  notes,  bills,  By  12  G.  2. 
"  bonds,  judgments,  mortgages,  or  other  fecurities  or. convey-  c-^S.  §2. 
"  ances  whatfoever  given,  granted,  drawn,  or  entered  into,  or  oraceof 
**  executed   by   any   perfon   or   perfons  whatfoever,  where  the  heart?,  far», 

Z  2  **  whole. 
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baiTet,  and  "  wholc,  Or  ail}'  part  q(  the  confideration  of  fuch  conveyances  or 

haza;.i,  jj  fecuvitics  fhuU  be  for  any  money,  or  other  valuable  thing  what- 

deemed  toevev,  won  by  gammg  or  playuig  at  cards,  dice,  tables,  tennis, 

games  or  *'  bowls,  or  Other  game  or  games  whatfoever,  or  by  betting  on 

]otreresby  n  ^.j^g  ^^^^^^  ^^  hands  of  fucl^  as  do  game  at  any  of  the  games 

cards  cr  ^         -  ^  ^         ,  .  ©  .  ■'  f 

dice;  and  *'  aioreiaid,  or  tor  the  reimburlmg  or  repaying  any  money  know- 
every  perfon  «<  Ingly  lent  or  advanced  for  fuch  gaming  or  betting  as  aforefaid, 
uporkee''^^  "  ^^  ^^^^  °^  advanced  at  the  time  and  place  of  fuch  play,  to  any 
ti'cfe  games  "  pcrfon  or  pcrfons  fo  gaming  or  betting  as  aforefaid,  or  that 
ihaiibeiia-  ((  flvall,  duiiiig  fuch  play,  fo  play  or  bet,  fliall  be  utterly  void, 
theper-ldes  "  fruiiratc,  and  of  none  efle61:,  to  all  intents  and  purpofes  what- 
for  letting  "  foever  ;  and  that  where  fuch  mortgages,  fecurities,  or  other 
up  or  ke-'p-  .t  conveyances  fhall  be  of  lands,  tenements,  or  hereditaments,  or 
the  games  "  ^'^^^  ^^  ^"'-^^  "^^  incumber  or  affect  the  fame,  fuch  mortgages, 
or  loitenes  "  fccuritics,  or  Other  conveyances,  fhall  enure,  and  be  to  and  for 
in  this  aft  «  tj-^g  fo]e  ufe  and  benefit  of,  and  fhall  devolve  upon  fuch  perfon  or 
By  I  G.i.  "  perfons  as  fliould  or  might  have,  or  be  entitled  to  fuch  lands,  te- 
c.  19.  §9.  "  nements,  cr  hereditaments,  in  cafe  the  faid  grantor  or  grantors 
the  game  of  <c  thereof,  or  the  perfon  or  perfons  fo  incumbering  the  fame,  had 
eveiy" other  "  bccii  naturally  dead,  and  as  if  fuch  mortgages,  fecurities,  or 
game  uith  *<  Other  Conveyances  had  been  made  to  fuch  perfon  or  perfons  fo 
one  or  more    «<  incumbering  the  fame  ;  and  that  all  grants  or  conveyances  to  be 

die  or  dice,  1       r  ^  •  r    r       1      1  1  11- 

or  with  any  "  made  lor  the  preventing  01  luch  lands,  tenements,  or  heredi- 
otherin(hu-  «  tamcnts  from  coming  to,  or  devolving  upon  fuch  perfon  or  per- 
"■-"^'  T*  *'  ^°"^  hereby  intended  to  enjoy  the  fame,  as  aforefaid,  fliall  be 
v:-:.  in  the  "  dccmcd  fraudulent  and  void,  and  of  none  efTe*^  to  all  intents 
ra  ure  of      «*  and  purpofcs  whatfocver. 

dice,  having 

one  or  more  figures  or  numbers  thereon,  (bnckgamnr^n  and  the  other  games  played  tvith  backgammon- 
tr.blcs  only  excepted,)  fhall  be  deemed  games  or  lotteries  by  dice  within  the  faid  aft.  By  18  Geo.  z. 
c.  34.,  no  pcrfon  flijll  keep  any  I'lOufe,  room  or  place  fc;-  playi:ij,  or  fufi'er  any  perfon  whatfoever  within 
any  fuch  houfc,  room  or  place,  to  play  at  the  game  of  rowlet,  oiherwife  roly-poly,  or  at  any  other  game 
wiih  cards  or  dice  prwhibitcd  by  law,  and  the  offender  (hall  incur  the  penalties,  and  be  liable  to  fuch  pro- 
fecution  as  direfted  by  this  aft.  By  ^  5.,  no  perf.m  incapable  of  being  a  witnefs  (except  the  parties) 
for  having  played,  betted,  &c.  By  ^  ".,  no  privilege  of  parliament  to  be  allowed  in  prcfecutions,  &:c. 
By  30  G.  2.  c.  24.  ^  14.,  if  any  publican  permits  journeymen,  Sec.  to  game  in  his  houfc,  he  ihall  for- 
feit 4c  s,,  and  ten  rounds  for  every  lubfcquent  offence,  to  be  levied  by  diflrefs  and  fale, 

[To  lofe  "  And  it  is  further  enafted,  That  any  perfon  who  fliall  at  any 

10/.  at  one  <c  fj^^e  qj-  fitting,  by  playing  at  cards,  dice,  tables,  or  other  game 

lofe  it  by  a  **  or  games  whatfoever,  or  by  betting  on  the  fides  or  hands  of 

/ingle  fiake  *<  fuch  as  do  play  at  any  of  the  games  aforefaid,  lofe  to  any  one 

or  bet:  to  «  ^^  morc  pcrfon  or  perfons  fo  playing  or  betting,  in  the  whole 

ji!'ir:r,  IS  to  "  the  fum  or  value  of  ten  pounds,  and  fliall  pay  or  deliver  the 

lofe  it  in  a  <'  fame,  or  any  part  thereof,  the  perfon  or  perfons  fo  lofing  and 

courfe  of  <t  ^^^jj^g^  ^^  delivering  the  fame,  Ihall  be  at  liberty,  within  three 

the  com-  "  mouths  then  next,  to  fue  for  and  recover  the  money  or  goods  fo 

pany  never  *<  loft,  and  paid  or  delivered,  or  any  part  thereof,  from  the  refpec- 

parts,  1 10  ,<  -^    winner  and  winners  thereof,  with  cofts  of  fuits,  bv  action  of 

the  perlon  ,  '  ^      j  ^ 

may  not  be  "  debt  foundcd  on  this  a£l,  to  be  profecuted  in  any  of  her  ma- 

aciuaiiy  «  jefty's  courts  of  record,  in  which  a£tions  or  fuits,  no  eflbin, 

fiioiTfin-.e  **  prote£lion,  wager  of  law,    privilege  of  parliament,  or  more 

p<-  ni.iciv-  *'  "than  one  imparlance  fliall  be  allowed  j  in  which  alliens  it  fliall 

fton^  ]'  .                                                                                  «*  be 
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**  be  fufficient  for  the  plaintifF  to  allege,  that  the  defendant  or  zBi.Rep. 

*'  defendants  are  indebted   to   the  plaintiff,   or  received   to  the  ^^-7-J 

**  plaintiff's  ufe,  the  monies  fo  lolt  or  paid,  or  converted  the 

**  goods  v/on  of  the  plaintiffs  to  the  defendants  ufe,  whereby  the 

•*  plaintiff's  action  accrued  to  him,  according  to  the  form  of  this 

*'  llatute,  without  fetting  forth  the  fpecial  matter  ;  and  in  cafe 

"  the  perfon  or  perfons,  who  fliall   lofe   fuch  money  or  other 

**  thing  as  aforefaid,  (hall  not  within  the  time  aforeiaid,  really 

*'  and  bojidfidey  and  without  covin  or  coilufion,  fue,  and  with  ef- 

*'  fedl  profecute  for  the  money  or  other  thing,  fo  by  him  or  theni 

**  loft  and  paid  or  delivered,  as  aforefaid,  it  (hall   and  may  be 

*'  lawful  to  and  for  any  perfon  or  perfons,  by  any  fuch  a6lion  or 

**  fuit,  as  aforefaid,  to  fue  for  and  I'ecover  the  fame,  and  treble 

*'  the  value  thereof,  with  cods  of  fuit,  againft  fuch  winner  or 

**  winners  as  aforefaid ;  the  one  moiety  thereof  to  the  ufe  of  the 

"  perfon  or  perfons  that  will   fue  for  the  fame,  and  the  other 

**  moiety  to  the  ufe  of  the  poor  of  the  parifh  where  the  offence 

*'  {hall  be  committed. 

*'  And  for  the  better  difcovery  of  the  monies,  or  other  thing 
*'  fo  won  and  to  be  fued  for  and  recovered  as  aforefaid,  it  is 
**  further  enabled.  That  all  and  every  the  perfon  or  perfons  who, 
"  by  virtue  of  this  prefent  act,  fhall  or  may  be  liable  to  be  fued 
**  for  the  fame,  fhall  be  obliged  and  compellable  to  anfwer  upon 
*'  oath  fuch  bill  or  bills  as  (hall  be  preferred  againft  him  or  them, 
«'  for  difcovering  the  fum  and  fums  of  money,  or  other  thing  fo 
*'  won  at  play,  as  aforefaid. 

**  Provided,  That  upon  the  difcovery  and  repayment  of  the 
*'  money,  or  other  thing  fo  to  be  difcovered  and  repaid  as  afore- 
*'  faid,  the  perfon  or  perfons,  who  fliall  fo  difcover  and  repay 
*'  the  fame  as  aforefaid,  {hall  be  acquitted,  indemnified,  and 
"  difcharged  from  any  further  or  other  punilliment,  forfeiture,  or 
**  penalty,  which  he  or  they  might  have  incurred  by  the  playing 
**  for,  or  winning  fuch  money  or  other  thing  fo  difcovered  and 
*'  repaid  as  aforefaid. 

*'  And  it  is  further  enabled,  **  That  if  any  perfon  do  or  {hall, 
*'  by  any  fraud  or  fhift,  cofenage,  circumvention,  deceit,  or  un- 
**  lawful  device  or  ill  practice  wliatfoever,  in  playing  at  or  with 
**  cards,  dice,  or  any  the  games  afor£;^id,  or  in  or  by  bearing 
"  a  {hare  or  part  in  the  "ftakes,  wagers,  or  adventures,  or  in 
•*  or  by  betting  on  the  fides  or  hands  of  fuch  as  do  or  {hall  play 
•'  as  aforefaid,  win,  obtain,  or  acquire  to  him  or  themfelv&s,  or 

to  any  other  or  others,  any  fum  or  fums  of  money,  or  other 

valuable  thing  or  things  whatfoever,  or  fhall  at  any  one  time 
"  or  fitting  win  of  any  one  or  more  perfon  or  perfons  what- 
"  foever,  above  the  fum  or  value  of  ten  pounds  ;  that  then  every 
"  perfon  or  perfons  fo  winning  by  fuch  ill  prattice  as  aforefaid, 
*'  or  winning  at  any  one  time  or  fitting  above  the  faid  fum  or 
**  value  of  ten  pounds,  and  being  conviQed  of  any  of  the  faid 
*S  offences,  upon  an  indictment  or  information  to  be  exhibited 
**  againft  him  or  them  for  that  purpofe,  fliall  forfeit  five  times 
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*'  tiie  value  of  the  fum  or  fums  of  money,  or  other  thing  fo  won 
*'  as  aforefliid  ;  ;intl  in  cafe  of  fuch  ill  praQice  as  aforcfaid,  fliall 
**  be  deemed  infamous,  and  fufler  fuch  corporal  punilhment  as  in 
*'  cafes  of  wilful  perjury;  fuch  penalty  .to  be  recovered  by  fucli 
"  perfon  or  perfons  as  ftrall  fue  for  the. fame  by  fuch  aclion  as 
*'  aforef.iid. 

"  And  whereas  divers  lewd  and  dilTolute  perfons  live  at  great 
**  expences,  having  no  vlfible  eftate,  profefllon,  or  calling  to 
•*  maintain  tlienifelvcs,  but  fupport  thofe  expences  by  gaming 
•*  only  ;  it  is  further  enacted,  That  it  Ih.dl  and  may  be  lawful  for 
*'  any  two  of  her  majefty's  juitices  of  the  peace  in  any  county, 
**  city,  or  liberty  whatfoever,  to  caufe  to  come,  or  to  be  brought 
■**  before  them,  every  fuch  perfon  or  perfons  within  their  refpcc- 
**  tive  limits,  whom  they  fhall  have  jufl  caufe  to  fufpe£l  to  have 
**  no  vifible  eftate,  profeffion,  or  calling  to  maintain  themfelves 
**  by,  but  do  for  the  moll  part  fupport  themfelves  by  gaming; 
'*  and  if  fuch  perfon  or  perfons  fliaU  not  make  it  appear  to  fuch 
*'  jufticcs,  that  the  principal  part  of  liis  or  their  expences  is  not 
*'  maintained  by  gaming,  that  then  fuch  juftices  fliall  require  of 
*'  him  or  them  fulhcieut  fureties  fpr  his  or  their  good  behaviour 
"  for  the  fpace  of  twelve  months,  and  in  default  of  his  or  their 
*'  iinding  fuch  fecurities,  to  commit  him  or  them  to  the  common 
"  gaol,  there  to  remain  until  he  or  they  fhall  find  fuch  fureties. 

'*  And  it  is  further  cnacled.  That  if  fuch  perfon  or  perfons  fo 
*'  fini'ing  fureties  fliall,  during  the  time  for  which  he  or  they  fliall 
**  be  fo  bound  to  the  good  behaviour,  at  any  one  time  or  fitting, 
'*  play  or  bee  for  any  fum  or  fums  of  money,  or  other  thing  ex- 
"  ceeding  in  the  whole  the  fum  or  value  of  twenty  ftiillings,  that 
*'  then  fuch  playing  fhall  be  deemed  or  taken  to  be  a  breach  of 
*'  his  or  their  behaviour,  and  a  forfeiture  of  the  recognizance 
*'  given  for  the  fame. 

"  And  for  the  preventing  of  fucli  quarrels  as  fliall  or  may  happen 
*'  on  tlie  account  of  gaming,  it  is  further  ena£led,  That  in  cafe  any 
*'  perfon  or  perfons  whatfoever  (hall  aflault  and  beat,  or  fhall  chal- 
**  lenge  or  provoke  to  fight  any  other  perfon  or  perfons  whatfo- 
*'  ever,  upon  account  of  any  money  won  by  gaming,  playing,  or 
*'  betting  at  any  of  the  games  aforefaid,  fuch  perfon  or  perfons 
*'  afiaulting  and  heating,  or  challenging  or  provoking  to  fight,  fuch 
*'  ether  perfon  or  perfons,  upon  the  account  aforefaid,  fhall,  being 
**  thereof  cor.vicCled  upon  an  indiclment  or  information  to  be  ex- 
*'  hihitcd  againll  him  or  them  for  that  purpofe,  forfeit  to  her 
*^  majefly  all  his  goods,  chattels,  and  perfonal  eflate  whatfoever, 
*'  and  fiiall  alfo  fuffer  imprifonment  without  bail  or  mainprize,  in 
*'  the  common  gaol  of  the  county  wliere  fuch  conviclion  fliall  be 
*'  had,  during  the  term  of  two  years. 

"  Provided,  That  nothing  in  this  a6l  fhall  extend  to  prevent 
*'  or  hinder  any  perfon  or  perfons  from  gaming  or  playing  at  any 
*•  of  tlie  games  aforefaid,  within  any  of  her  raajefly's  palaces  of 
**  <S/.  Jamais  or  IVhiiihnil^  during  fuch  time  as  her  majefly,  her 
*<  licirs  or  fucceflbrs,  fliall  be  actually  refident  ^\.  either  of  the 
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"  fald  two  palaces,  or  in  any  other  royal  palace,  where  her  ma- 

*'  jefty,  her  heirs  or  fucceflbrs,  fliall  be  a6lually  refident,  during 

**  the  time  of  fuch  a£lual  refidence,  fo  as  fuch  playing  be  not  in 

**  any  houfe,  lodging,  or  other  part  of  any  of  the  faid  palaces, 

**  the  freehold  or  inheritance  whereof  is  or  fhail  be  out  of  the 

**  crown,  or  is  or  fhall  be  in  leafe  to  any  perfon  or  perfons,  dur- 

"  ing  fuch  time  as  fuch  freehold  and  inheritance  fliall  be  out  of 

**  the  crown,  or  fuch  leafe  fhall  continue,  and  fo  as  fuch  playing 

**  be  for  ready  money  only." 

.     [Upon  this  zQ:  it  hath  been  determined,  that  although  both  the  Parjeau  v. 

fecurity  and  the  contrail  are  void  as  to  money  won  at  play,  only  Waimfley, 

the  fecurity  is  void  as  to  money  lent  at  play  ;  and  that  the  contract  ^,?'^.''-  '^49* 

I-*  .  1111  ••  o-r-        Alcmbrook 

as  to  that  remams,  and  the  lender  may  mamtam  an  action  for  it.  v.  Haii 

2  Wjif.  309.     Robinfon  v.  Bland,  2  Burr.  IC77. 

A  bill  of  exchange  given  for  money  won  at  play,  cannot  be  re-  Bowyer  v. 

covered  upon  by  an  indorfee  for  valuable  confideration,  and  with-  Bampton, 

out  notice,  the  original  vice  of  the  confideration  affefting  the  fe-  f,^^""*  ^'55- 

curity  -even  in  the  hands  of  an  innocent  and  knd  fide  holder.  Rhodes/  ^' 

DougL  614.     Lowe  V.  Waller,  id.  ji6. 

If  money  be  paid  on  a  fecurity  made  void  by  the  ftatute,  it  Rawden  v. 
may  be  recovered  back  •,  and  the  aftion  may  be  brought  after  the  Shadwcii, 
expiration  of  three  months,  the  time  within  which  the  lofer  of  '  "^  '~  '^' 
money  a61:ually  paid  at  the  time  it  is  loit  mufl:  bring  his  aflion  to  Turner  v 
recover  it  back  ;  for  tliat  limitation  doth  not  extend  to  payments  Warren, 
made  on  account  of  fuch  void  fecuritics.  2Str.  1079. 

As  the  fecond  fcclion  of  this  llatute  impowers  any  perfon  to  fue  Frederick 
for  and  recover  the  money  ;  and  then  dire£l:s  that  a  moiety  of  it  ^*  Loukup, 
(hall  be  to  the  ufe  of  the  poor  of  the  parilli  where  the  offence  Ihall  be  to'""' 
committed  ;  therefore,  the  declaration  may  be  laid  either  "  to  ren- 
der to  the  informer  only,"  or,  "  to  render  to  the  informer  and  the 
poor  ;"  and  confequently,  fo  may  the  judgment  be  likewife. 

If  a  defendant  be  convi£led  in  an  information  upon  that  claufe  Rex  v. 
of  the  ftatute,  which  fays  that  he  (hall  forfeit  five  times  the  value,  Luckup,  ^ 
the  court  cannot  impofe  a  fine  upon  him  ;  but  the  only  judgment  ^    ^'  ^°'^' 
they  can  give,  is,  quod  conviHus  £/?;  a  new  a^Stion  muft  be  brought 
upon  that  judgment  for  the  forfeiture. 

In  an  ailion  to  recover  back  money  loft  at  any  game  within  Lynall  v. 
this  ftatute,  it  mull  be  ftated  that  fome  one  was  a£lually  playing  Longbo- 
at fuch  game,  elfe  a  wager  of  above  10/.  laid  upon  his  fide  is  not  ^  vviif.  ^6. 
a  betting  within  the  adl.  ic  was  raid 

in  this  cafe, 
that  this  ftatute  is  penal,  and  not  remedial :  but  where  the  aQion  is,  as  here,  by  the  party  who  has  loft 
the  money,  the  ftatute  is  remedial,  and  not  penal,  and  therefore  a  new  trial  may  be  had  after  verdift  for 
the  defendant.  Bones  v.  Booth,  2  Bl.  Rep.  1226.  And  fo  it  was  considered  in  the  cafe  of  Turner  v« 
Warren,  2  Str.  1149.,  where  ihe  court  obliged  the  defendant  to  give  fpecial  bail. 

A  foot-race,  and  a  horfe-race,  are  games  within  the  ftatute :  Lynall  v. 

fo  it  ieems  is  cricket.     Indeed,  it  feems  immaterial  to  confider  Longbo- 

whether  the  game  itfelf  be  lawful  or  not  •,  if  a  man  lofes  loA  by  ^  wiiV.  36. 

playing  or  betting  at  it,  it  is  within  the  Itatute.  Biaxton  v. 

Pye, 
id.  309.     Goodburn  v.  Marley,    2  Str.  11 59.     Jeffreys  v.  Walter,    1  Wllf.  220.     Clayton  v.  Jen- 
IliPgs,  2  Bl.  Rep.  706. 
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Rex  V.  Tl'.e  ftatute  of  27  Geo.  3.  c.  1.  which  takes  away  the  fummary 

Lifton,         juriUiiction  of  magillrates  over  the  lotteries,  extends  only  to  Hate 
Rep  338.      lotteries  ;  and  does   not  repeal   their  power  over  the  games  of 
chance  or  lotteries  prohibited  by  ftat.  12  Geo.  2.  c.  2B. 

The  13  Geo.  2.  cap.  19.  ena£ls  that  no  plate  under  the  value  of 

50  /.  fliall  be  run  for,  or  be  advertifed  or  proclaimed  to  be  run 

for,  by  any  horfc,  is'c.  under  a  penalty  of  200  I.  \  and  that  no 

perfon  fliall  run  any  match  between  any  horfe,  i^c.  for  any  fum  of 

money,  plate,  prize,  or  other  thing  whatfoever,  unlefs  fuch  match 

fliall  be  Itarted  or  run  at  Newmarket  or  Black  Hambleton,  or  fuch 

fum  of  money,  ijc.  be  of  the  real  and  intrinfick  value  of  50/. 

or  upwards. 

BicJmeid  Upon  this  a6t  it  hath  been  determined,  that  a  match  for  25  /. 

V.  Gale,       ^z.Qh.  fide,  play  or  pay,  the  plaintitF  to  pay  the  defendant  5  /.  be- 

1432,",' and    fore-hand,  is  a  match  for  50/. 

1  Bl.  Rep.  671. 

johnfon  v.        The  flatute  having  prohibited  any  horfe-race  for  a  fmaller  (take 
Bann,  |.]^^,,  cq  I     of  coui^fe  no   a£lion  can  be  maintained  to  recover  a 

Rep.  1,        wager  on  men  a  race.  J 
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(A)  Gaols,  by  what  Authority  ereded,  and  to  whom 
they  belong. 

(B)  Who  are  to  be  at  the  Charge  of  repairing  them. 

(C)  To  what  Place  Offenders  are  to  be  committed  ; 
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to  be  kept. 

(D)  Of  the  Duty  and  Power  of  Gaolers  and  Keepers 
of  Prifons :  And  herein, 

1.  What  Adts  they  may  lawfully  do,  and  for  what  AbufeS 
they  are  punifhable. 

2.  For  what  Offences  they  fhall  forfeit  their  Offices. 
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(F)  How  maintained  there. 

(G)  Of  the  Offence  of  breaking  Gaol. 
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(A)  Gaols,  by  what  Authority  ereded,  and  to  whom 

they  belong. 

GAOLS  are  of  fuch  univerfal  concern  to  the  (a)  publick,  that  2  Inft.  705. 
none  can  be  ereQed  by  any  lefs  authority  than  by  a£l  of  (f)  ^^"" 
'         '  '  '  the  coroner 

parhament.  ...  is  to  inquire 

of  the  death  of  all  perfons  whatfoever  who  die  in  prifon,  to  the  end  that  the  publick  may  be  fatisfied 
whether  fuch  perfons  came  to  their  ena  by  the  common  coiirfe  of  nature,  or  by  fome  unlawful  violence, 
or  unreafonable  hard/hips  put  on  them  by  thofe  under  whofe  power  they  were  confined.     3  Inlt.  52.  91. 

Alfo  all  prifons  or  gaols  belong  to  the  king,  although  a  fubje6l  2  infi.  100. 
may  have  the  [h)  cuftody  or  keeping  of  them.  a'^lrfon'^"^ 

may  be  judge  and  gaoler,  as  the  /heriff  of  London  is  of  the  Compter  both  judge  and  keeper.  Roll.  Abr. 
2o6.     Show.  Rep.  ]6z.  cited. 

And  to  this  purpofe  by  the  5  H.  4.  cap.  10.  reciting,  "  That 
**  divers  conftables  of  caftles  within  the  realm,  being  afligned 
**  juftices  of  peace  by  the  king's  commiiTion,  had  by  colour  of 
**  fuch  commiffion  ufed  to  take  people  to  whom  they  bore  evil 
<*  will,  and  imprifoned  them  within  the  faid  caftles  till  the.y  had 
**  made  line  and  ranfom  with  the  faid  conftables  for  their  deli- 
*'  verance ;  thereupon  it  is  enabled,  that  none  be  imprifoned 
*'  by  any  juftice  of  the  peace  but  only  in  the  common  gaol,  fav- 
**  ing  to  lords  and  others,  which  have  gaols,  their  franchife  in 
*'■  tills  cafe." 

And  it  hath  been  holden,  that  the  king's  grant,  fince  this  fta-  And.  34.5. 
tute,  to  private  perfons  to  have  the  cuftody  of  prifoners  commit-  4  Co.  34.3, 
ted  by  juftices  of  peace,  is  void;  and  that  the  flieriff"  {hall  have  Cro.  Eiiz. 
the  cuftody  of  all  perfons  taken  by  virtue  of  any  precept  or  au-  829,  830. 
thority  to  him  diredled,  notwithftanding  any  grant  by  the  king  of 
the  cuftody  of  prifoners  to  another  perfon. 

Alfo  it  is  faid,  that  none  can  claim  a  prifon  as  a  franchife,  un-  Saik.  343, 
lefs  they  have  alfo  a  gaol-delivery ;  and  that  therefore  the  dean  P'-  '• 
and  chapter  of  Wejlmhi/ier^  though  they  have  the  cuftody  of  the  p^^  Holt,* 
Gate-houfe  prifon,  yet  as  they  have  no  gaol-delivery,  they  mull  C.J. 
fend  a  kalendi^r  of  the  prifoners  to  Newgate. 

By  the  14  E.  3.  J}at.  i.  cap.  10.  It  is  ena6led,  *'  In  the  right  of  This  ftatutc 
"  the  gaols,  which  were  wont  to  be  in  ward  of  the  flieriffs,  and  b^^fq'n'^ 
*.'  annexed  to  their  bailiwicks,  it  is  affented  and  accorded  that  they  c.  10.  fef 
"  fliall  be  rejoined  to  the  ftieriffs ;  and  the  Iheriffs  ihall  have  the  5  -^n^-  <=•  9- 
*'  cuftody  of  the  fame  gaols  as  before  this  time  they  were  wont  to  „  ^  j^ 
**  have,  and  they  (hall  put  in  fuch  under-keepers  for  whom  they  w.  3,  c.  19. 
«  will  anfwer  *."  §  3-    The 

fiierifts  fnall 
have  the  cuftody  of  gaols.  ■  As  to  the  Kings  Bench  prifdh  and  the  Fleet,  fee  infra. 


(( 


By  the  3  Geo.  i.  cap.  15.  "  None  (hall  purchafe  the  office  of 
gaoler,  or  any  other  ofiice  pertaining  to  the  high  fheriiF,  under 


"  pain  of  500/." 
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(B)  Who  are  to  be  at  the  Charge  of  repairing  them. 

» inft.  5S9.  *  LTHOUGH  divers  lords  of  liberties  have  the  cuflody  of  pri- 
son whtch '  "^  fons,  and  fome  in  fee,  yet  the  prifon  itfelf  is  the  king's  pro  bom 
wa^  made  by  publicQy  and  therefore  it  is  to  be  repaired  at  the  common  charge  (a). 

the  Attor- 
ney and  Solicitor  General,  Dc  Grey  and  Willes,  and  fubmittcd  to  the  king,  21  Jan.  T767,  upon 
a  qucftion  which  was  at  that  time  agitated  between  the  Bi/liop  of  Ely,  as  lord  of  the  franchife 
of  Ely,  on  the  one  part,  and  the  inhabitants  of  the  franchife  on  the  other,  touching  the  repairs  of  the 
gaol,  the  editor  meets  with  the  following  paiTage  :  "  Although  all  gaols,  whether  in  counties  at  large, 
or  in  pjrticuiar  franchilcs,  are  deemed  to  belong  to  the  crown,  as  far  as  the  publick  adminillration  of 
jultice  is  concerned,  „nd  it  is  but  the  cullody  of  them  that  is  placed  in  the  hands  of  fhcriffi  or  the  lords 
of  franchifes,  yet  we  are  not  able,  in  a  matter  which  lies  buried  in  much  obfcurity,  and  has  fcarcely  ever 
been  called  into  publick  difcuflion  in  modern  times,  to  find  upon  what  authority  a  great  writer  in  our 
law,  has  inferred  from  the  pofition  "  that  all  prifons  belong  to  the  crown,"  "  they  are  therefore  to  be 
repaired  at  the  common  charge."  Nor  does  it  appear  by  whom,  and  from  what  perfons,  and  in  what 
manner  the  cha  ge  could  have  been  raifed.  It  fcems  to  us  more  probable,  that  from  the  time  that  the 
publick  gaols  were  rejoined  to  the  counties,  and  committed  to  the  folecultody  of  the  flierifts,  the  charge 
of  keeping  and  preferving  them  in  a  proper  condition  lay  in  the  firft  inltance  on  the  flieriffs,  and  it  is 
probable  that  the  (heriffs  might  have  an  allowance  for  extraordinary  expences  of  that  fort  in  their  ac- 
counts in  the  Exchequer  :  and  we  obler^e,  that  in  the  ftatute  of  2^  H.  8.  for  building  new  gaols  in  fe- 
deral counties  particularly  mentioned,  at  the  charge  of  the  refjedtive  counties,  provifion  is  made  that 
fherifts  (hall  be  allowed  what  they  fliall  expend  in  the  futuie  necedary  reparations  of  fuch  new-built 
gaols  in  their  accounts  in  the  Exchequer.  In  the  fame  manner,  it  fliould  feem,  that  lords  of  franchifes 
who  have  the  cuftcdy  of  publick  gaols  in  their  refpeftive  juriftiidions  committed  to  them,  and  are  thereby 
refponfible  to  the  publick  for  their  prifoners,  fljould  be  bound  to  provide  fecure  and  fufficicnt  gaols  as 
incidental  to  their  publick  truft ;  and  they  having  no  accounts  with  the  Exchequer,  can  have  no  fuch 
allowance  made  to  them,  but  may  well  be  fuppofed  to  fubmit  to  fuch  charge  in  condderation  of  the 

honourable  exemption  of  their  franchife." In  this  cafe  it  was  the  opinion  of  the  above  great  law 

officers,  that  the  or.us  of  repairing  the  gaol  at  Ely  lay  upon  the  fee  of  Ely,  and  not  upon  the  inhabit, 
ants  j  an  opinion  which  they  grounded,  not  upon  the  general  law  of  the  queftion,  but  upon  evidence  laid 
before  them  of  fuch  a  charge  upon  the  lords  of  the  franchife  being  coeval  with  the  franchife.  In  con- 
fcquerce  of  this  opinion  orders  were  given  by  the  Lords  of  the  Treafury  to  the  Attorney  General  to  pro- 
ceed at  the  expence  of  the  crown  againft  the  Bifliop  of  Ely,  in  order  to  have  the  point  folemnly  fettled  j 
but  Dr.  Mawfon,  who  then  filled  that  fee,  was  fo  well  fatisfied  with  the  report,  that  he  readily  fub- 
mitted  without  any  farther  litigation,  and  gave  immediate  orders  for  the  repair  of  the  gaol,  which  was 
accordingly  done  at  his  expence.  j 

{h)  Revived  But  this  matter  is  now  regulated  by  the(^)  ii  iS  12  W.^-  cap.  ig, 
and  conti-     |^    which  it  is  enaded,  «  That  it  fhall  and  may  be  lawful  for  the 

nued  tor  fe-       ^  .  '  i  r    i  •  i  •       i 

vcn  years,      "  juiticcs  of  the  peace,  or  the  greater  number  of  them,  withm  the 

by  10  Ann.    «  limits  of  their  commlffions,  upon  prefentment  of  the  grand  jury 

niade  'er^-"     "  °'  grand  juries,  at  the  afhfe,  great  feffions,  and  general  gaol- 

pctuai  by       "  delivery  held  for  the  faid  county,  of  the  infufficiency  or  incon- 

6  Geo.  c.  19.  ii  veniency  of  their  gaol  or  prifon,  to  conclude  and  agree  upon 

Lcfamended  "  ^"^^  ^""^  ^"^  fums  of  moHcy,  as  upon  examination  of  able  and 

by24G.  3.  "  fufRcient  workmen  fhall  be  thought  neceiTary  for  the  building, 

<efr.  2.  a  finifhing  or  repairing  a  public  gaol  or  gaols  belonging  to  the 

^'  54-J         «  {hue  or  county  whereof  they  are  juftices  of  the  peace  ;  and  by 

**  warrant  under  their  hands  and  feals,  or  under  the  hands  and 

"  feals  of  the  greater  number  of  them,  by  equal  proportion,  to  dif- 

**  tribute  and  charge  the  fum  or  fums  of  money,  to  be  levied  for 

*•  the  ufes  aforefaid,  upon  the  feveral  hundreds,  lathes,  wapen- 

*'  takes,  rape,  ward  or  other  divifions  of  the  faid  county;  and  the 

**  juflices  of  the  peace  are  hereby  authorifed  and  impowered  at 

**  the  general  quarter-fefllons  held  for  the  refpe£live  divifion  of 

**  the  faid  county,  to  direct  their  warrants  or  precepts  to  high 

**  conllables, 
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<*  conftables,  petty  conftables,  bailiffs,  or  other  officer  or  officers, 
**  as  they  in  their  difcretion  {hall  think  molt  convenient  for  ievy- 
"  ing  and  collecting  the  fame." 

And  it  is  further  enaded  by  the  faid  ftatute,  "  That  if  any  per- 
*'  fon  fhall  refufe  or  negledl  to  pay  his  or  their  afleffinent,  by  the 
**  fpace  of  four  days  after  demand  thereof  by  the  proper  otlicer 
**  appointed  to  colledl  the  fame,  or  fhall  convey  away  his  or  their 
**  goods  or  efliate,  whereby  the  fum  or  fums  of  money  fo  aflefled 
*'  cannot  be  levied,  then  it  fhall  and  may  be  lawful  to  and  for  the 
**  faid  collecT:ors,  by  warrants  from  any  one  of  the  juilices  of  the 
*'  peace  prefent  at  the  faid  general  quarter-feffions  as  aforefaid,  to 
**  levy  the  fum  fo  afTefTed  by  diftrefs  and  fale   of  the  goods  and 
**  chattels  of  fuch  perfons  fo  refufing  or  neglecting  to  pay ;  and 
*'  the  goods  and  chattels  then  and  there  found,  and  the  diftrefs 
**  fo  taken,  to   keep  by  the  fpace  of  four  days  at  the  cofts  and 
"  charges  of  the  owner  thereof ;  and  if  the  faid  owner  do  not 
*^  pay  the  fum  or  fums  of  money  fo  rated  or  afTefTed  within  the 
"  fpace  of  the  faid  four  days,  then  the  faid  diftrefs  to  be  appraif- 
«  ed  by  two  or  more  of  the  inhabitants  where  the  fame  fhall  be 
*'  taken,  or  other  fufficient  perfons,  and  to  be  fold  by  the  coUec- 
"  tor  for  payment  of  the  faid  money,  and  the  overplus  of  fuch 
**  fale,  (if  any  be,)  over  and  above  the  fum  fo  aiTefTed,  and  charges 
*'  of  taking  and  keeping  of  the  diftrefs,  to  be  immediately  return- 
*'  ed  to  the  owner  thereof;  and  the  faid  juftices  of  the  peace  are       • 
*'  hereby  authorifed  and  impowered,  under  their  hands  and  feals, 
**  or  under  the  hands  and  feals  of  the  greater  number  of  them,  to 
**  conftitute  and  appoint  one  or  more  fufficient  perfon  or  perfons 
*'  to  be  receiver  of  the  money  fo  alTefied ;  the  faid  receiver  firft 
*'  giving  fecurity  to  be  accountable,  when  thereunto  required,  for 
**  all  fums  of  money  received  or  difburfed  byhim,  in  purfuance  of 
**  fuch  order  as  he  fhall  have  received  under  the  hands  and  feals 
**  of  the  juftices  of  the  peace,  or  the  greater  number  of  them; 
**  and  if  the  faid  receiver  or  receivers,  high  conftable,  petty  con- 
*'  ftable,  or  other  officers,  fhall  by  the  fpace  of  four  days  after 
<*  demand  refufe  to  account  for  all  fums  of  money  received  by 
*'  them  in  purfuance  of  this  a6t ;  then  it  fhall  and  may  be  lawful 
**  for  the  juftices  of  the  peace,  or  the  greater  number  of  them,  to 
*'  commit  him  or  them  to  prifon,  there  to  remain  without  bail  or 
**  mainprife,  until  he  or  they  fhall  have  made  a  true  account,  and 
«  fatisfied  or  paid  fuch  fum  or  fums  of  money  as  fhall  appear  to 
«  remain  in  his  or  their  hands  ;  and  the  receipt  of  fuch  receiver 
*«  fhall  be  a  fufficient  difcharge  to  all  high  conftables,  petty  con- 
*'  ftables,  or  other  officer  or  officers,  paying  their  proportion  of 
«  fuch  afleflrnents ;  and  the  difcharge  under  the  hands  and  feals 
*«  of  the  juftices  of  the  peace,  or  the  greater  number  of  them,  at 
**  the  affife,  great  feffions,  and  general  gaol-delivery,  to  fuch  their 
"  receivers,  fliall  be  deemed  and  allowed  as  a  good  and  fufficient 
**  releafe,  acquittance  or  difcharge  in  any  court  of  law  or  equity, 
**  to  all  intents  and  purpofes  whatfoever  j  and  the  faid  juftices  of 
«*  the  peace  are,  hereby  authorifed  and  impowered  to  covenant, 

*«  contract 
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**  contra£l  and  agree  with  any  perfon  or  perfons  for  the  well 
^*  and  fufficient  building,  finifliing  and  repairing  of  the  faid  gaol 
**  or  gaols. 

"  Provided  that  this  z£i  be  not  any  wife  hurtful  nr  prejudicial 
**  to  any  perfon  or  perfons  having  any  common  gaol  by  inhcrit- 
**  ance,  for  term  of  life  or  for  years ;  but  that  they  fhall  have  and 
**  enjoy  the  faid  gaols,  and  the  profits,  fees  and  commodities  of 
**  the  fame,  as  they  had,  or  might  lawfully  have  had  before  the 
**  making  this  adl,  and  as  if  this  a6l  never  had  been  made. 

"  Provided  alfo,  that  this  aft  fhall  not  extend  to  charge  any 
**  perfon  inhabiting  in  any  liberty,  city,  town  or  borough  corpo- 
**  rate,  which  have  common  gaols  for  felons  taken  in  the  fame, 
**  and  commiflions  of  afhfe,  or  gaol-deUvery  of  fuch  felons,  for 
«'  any  afleflment,  to  the  making  the  common  gaol  or  gaols  of  the 
^*  refpeilive  {hire  or  county." 

And  it  it  is  further  enaded  by  the  faid  ftatute,  "  That  where 
**  any  prifons  or  gaols  (belonging  to  any  county  of  this  realm,  or 
*'  the  dominions  of  Wales)  are  fituate  upon  any  lands  or  heredita- 
<'  ments  of  or  belonging  to  the  king's  majefty,  in  right  of  the 
**  crown,  that  the  faid  lands  and  hereditaments,  with  their  and 
*'  every  of  their  appurtenances,  fhall  not  at  any  time  be  alienated 
"  from  the  crown,  but  remain  and  be  for  the  pubUck  fervice  and 
*'  benefit  of  the  county." 

(C)  To  what  Place  Offenders  are  to  be  committed  : 
And  herein,  what  fhall  be  faid  a  Gaol,  and  where 
to  be  kept. 


« 


Sid.  145. 


inft. 43.     T)Y  the  5  H.4.  cap.  10.  it  is  enacted,  "That  none  fhall  be  Im- 
ft  tute'i'^  "  prifoned  by  any  juflice  of  the  peace  but  only  in  the  common 

oniydecia-     "  gaol,  faving  to  lords  and  others,  who  have  gaols,  their  franchife 

rative  of  the   «    in  this  Cafc." 
comrnon  law. 

Moor,  666.        But  the  court  o^  King^s  Bench  may  commit  offenders  to  any  prifon 
si'd^iie        "^   ^^^^  kingdom  which  they  fhall   think  moft   proper,  and  the 
offenders  fo  committed  or  condemned  to  imprifonment  cannot  be 
removed  or  bailed  by  any  other  court. 

But  by  the  31  Car.  2.  cap.  12.  it  is  ena£l:ed,  "  That  no  fubjecl: 
*'  of  this  realm,  being  an  inhabitant  or  refiant  of  this  kingdom  of 
*'  £.'ig/af!d,  dominion  of  Wales ^  or  town  of  Berwick  upon  Tweedy 
*'  fhall  or  may  be  fent  prifoner  into  Scotland^  Ireland,  Jcrfey^ 
*'  Guernfeyy  Tafigier,  or  into  parts,  garrifons,  iilands,  or  places  be- 
<•  yond  the  feas,  which  then  were,  or  at  any  time  hereafter  fhall 
*'  be  within  or  without  the  dominions  of  his  majefty,  his  heirs  or 
"  fucceiTors,  and  that  every  fuch  imprifonment  is  by  the  faid 
*'  ftatute  ena£led  and  adjudged  to  be  illegal  j  and  that  every  fubje6t 
**  fo  imprifoned  fhall  have  an  adtion  of  falfe  imprifonment,  &c., 
*'  and  recover  treble  cofts,  and  no  lefs  damages  than  five  hundred 
pounds,  againft  the  perfon  making  fuch  warrant,  who  ftiall  incur 
^pr^munire.  4  ^^^ 


« 
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And  as  prifoners  ought  to  be  committed  at  firfl:  to  the  proper 
prifon,  fo  ought  they  not  to  be  removed  from  thence,  except  in 
fome  fpecial  cafes. 

To  which  purpofe,  by  the  31  Car.  1.  cap.  2.  §9.  it  is  enabled, 
"  That  if  any  fubjedl  of  this  realm  {hall  be   committed  to  any 
**  prifon,  or  in  cuftody  of  any  ofl&cer  or  officers  whatfoever,  for 
"  any  criminal  or  fuppofed  criminal  matter,  that  the  fald  perfon 
**  fhall  not  be  removed  from  the  faid  prifon  and  cuftody  into  the 
**  cuftody  of  any  other  officer  or  officers,  unlefs  it  be  by  habeas 
*<  corpusy  or  fome  other  legal  writ ;  or  where  the  prifoner  is  deli- 
**  vered  to  the  conftable  or  other  inferior  officer,   to  carry  fuch 
**  prifoner  to  fome  common  gaol ;  or  where  any  perfon  is  fent  by 
*'  order  of  any  judge  of  affife,  or  juftice  of  the  peace,  to  any  com-  . 
*'  mon  work-houfe,  or  houfe  of  corredlion  •,  or  where  the  prifoner  igCar.  2. 
**  is  removed  from  one  prifon  or  place  to  another  within  the  fame  c.4.  §z. 
"  county,  In  order  to  a  trial  or  difcharge  by  due  courfe  of  law  ;  g°[^^™yf*' 
<'  or  in  cafe  of  fudden  fire  (a)  or  infection,  or  other  neceffity;  ticesofthe 
"  upon  pain  that  he,  who  makes  out,  figns,  or  counterfigns,  or  p"ce  tore- 
"  obeys  or  executes  fuch  warrant,  fhall  forfeit  to  the  party  grieved  J^°g?j^"" 
"  one  hundred  pounds  for  the  firft  offence,  two  hundred  pounds  cafe  of  ia- 
«  for  the  fecond,  b'f."  feftioa. 

Felons   fr:  dl   be  imprlfoned   in  the   common    gaol,  11  ^5*  1 2 

W.^.  cap.  10.  §3. Vagrants  and  other  offenders  may  be 

committed   to    gaol,   or   the  houfe   of  corre6lion,      6  Geo.  i. 
cap,  19.  §  2. 


(D)  Of  the  Duty  and  Power  of  Gaolers  and  Keepers 
of  Prifons  :  And  herein, 

I.  What   Acls  they  may  lawfully   do,    and  for   what  Abufes 

punifhable. 

A  Gaoler  Is  confidered  as  an  officer  relating  to  the  adminiftratlon  2  RoH. 
*^*   of  juftice,  ixvA  is  fo  far  under  the  prote£lIon  of  the  law,  that  ^'""'  7"- 
if  a  perfon  threatens  him  for  keeping  a  prifoner  In  fafe  cuftody,  he 
may  be  indlfted  and  fined  and  imprlfoned  for  it. 

If  a  criminal  endeavouring  to  break  the  gaol  affault  his  gaoler,  jenk.  23. 
he  may  be  lav^-fully  killed  by  him  in  the  affray.  Hawk.  p.c. 

But  if  a  prifoner  gets  out  of  gaol,  and  the  gaoler  In  purfult  of  Fitz.Coron. 
him  kills  him,  he  is  guilty  of  an  efcape  though  he  never  loft  fight  V-"^'  346. 
of  him,  and  could  not  otherwife  take  him  ;  not  only  becaufe  the  p^^c"!.*. 
king  lofes  the  benefit  he  might  have  had  from  the  attainder  of  the  t  Hawk, 
prifoner  by  the  forfeiture  of  his  goods,  ^c.  but  alfo  becaufe  the  ^•^'  '^'  '9- 
publick  juftice  is  not  fo  well  fatisfied  by  killing  him  in  fuch  an  ^ 
extrajudicial  manner. 

Befides  the  duties  enjoined  {h)  gaolers  by  afts  of  parliament,  and  9  Co  50. 
the  abufes  for  which  by  ftatute  they  are  puniftiable,  the  common  ^i^^^\^^l^' 
law  fubje^ls  them  to  fine  and  impriionment,  as  alfo  to  the  for-  gaoier  dt 

feitur^ 
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facio,  who  feiture  of  their  oflices,  for  grofs  and  palpable  abufes  In  tbe  exectl* 

takes  upon  jj^j^  ^f  x\\€\\^  oilices,  fuch  as  fufFerinc:  prifoners  to  efcaoe,  bar- 

hitn  without  ,  n         T  r        ^u  i^  ^ 

any  legal  baroully  miiuling  them,  <5c. 

authority  to  keep  prifoners,  as  alfo  feme  coverts  and  infants,  ars  anfwerable  for  their  mifcarriages. 
ilnlt.  381,     8  Co.  44.. 

By  the  14  ii.  3.  cap.  10.  *'  If  any  keeper  of  a  prifon,  or  under- 

**  keeper,  by  too  great  durefs  of  imprifonment,  and  by  pain,  make 

*'  any  prifoner  that  he  hath  in  his  ward  to  become  an  appellor 

*'  againft  liis  will,  he  is  guilty  of  felony." 

Staundf.  In  the  con[lru6lion  of  this  ftatute  it  is  faid  to  be  no  way  ma- 

^' ^' 36-      terial,  whether  the  approvement  be  true  or  falfe,  or  whether  the 

^  "  '  ^  "     appellee  be  acquitted  or  condemned  ;  but  at  law  this  offence  was 

efteemed  a  mifprifion  only,  unlefs  the  appellee  were  hanged  by 

reafon  of  the  appeal. 

aWawk.  Alfo  gaolers  are   punifhable  by  {a)  attachment,   as   all    other 

r*  ^  ftf*^'  officers  are  by  the  courts  to  which  they  more  Immediately  belong, 

\}de\\t.        fo'^  ^"y  grofs  milibehaviour  in  their  offices,  or  contempts  of  the 

Habeas         rulcs  of  fuch  courts,  and  puniftiable  by  any  other  courts  for  dif- 

C./r/>aj.         obeying  writs  of  habeas  corpus  awarded  by  fuch  courts,  and  not 

gaoler  is  not  bringing  up  the  prifoner  at  the  day  prefixed  by  fuch  writs. 

puni/hable  by  attachment  for  the  bare  efcape  of  a  perfon  in  his  cuttoJy  by  civil  procefs,  but  the  party 
jricved  by  fuch  efcape  ought  to  take  his  rcmeJy  by  a£lion. 

By  the  4-E.  3.  cap.  10.  reciting,  that  whereas  in  times  paft, 

IherifFs,  and  gaolers  of  gaols  would  not  i-eceive  thieves,  perfons 

appealed,  indi£led  or  found  with  the  manner,  taken  and  attached 

by  the  conftables  and  townfhips,  without  taking  great  fines  and 

ranfoms  of  them  for  their  receipt,  whereby  the  faid  conftables  and 

townfhips  have  been  unwilling  to  take  thieves  and  felons  becaufe 

of  fuch  extreme  charges,  and  the  thieves  and  the  felons  the  more 

encouraged  to  offend,  it  is  enacted,  <'  That  the  Iheriffs  and  gaolers 

*'  fliall  receive,  and  fafely  keep  in  prifon  from  henceforth,    fuch 

'*  thieves  and  felons,  by  the  delivery  of  the  conftables  and  town- 

(A)By23H.  <«  (liips,  without  [b)  taking  any  thing  for  the  receipt;  and   the 

8.  c.  to,  a.    ft  jullices  affigned  to  deliver  the  gaol  fliall  have  power  to  hear 

f^commk-"    "  their  complaints,  that  will  complain   againfl  the  flieriffs   and 

xnentmay      *«  gaolers  In  fuch  cafe,  and  moreover  to  punlfh  the  fherifFs  and 

take  4^.        t(  gaolers,  if  they  be  found  guihy." 

Ijy  the  3  H.  7.  cap.  3.  it  is  enafted,  "  That  every  flieriff,  bailiff 
"  of  franchife,  and  every  other  perfon  having  authority  or  power 
<'  of  keeping  of  gaol,  or  of  prifoners  for  felony,  do  certify  the 
*'  names  of  every  fuch  prifoner  in  their  keeping,  and  of  every 
*'  prifoner  to  them  committed  for  any  fuch  caufe,  at  the  next 
*'  general  gaol-delivery,  in  every  county  or  franchife  where  any 
*'  fuch  gaoi  or  gaols  have  been,  or  hereafter  fhall  be,  there  to  be 
*'  kalcndered  before  the  jullices  of  the  deliverance  of  the  fame  i 
**  gaol,  whereby  they  may,  as  well  for  the  king  as  for  the  party, 
"  proceed  to  make  deliverance  of  fuch  prifoners  according  to  law  ; 
*•*  upon  pain  to  forfeit  to  the  king  for  tvery  default  there  recorded 
"  one  hundred  fliiliings.'* 

By 
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[By  29  Gt^<7.  3.  f.  67.  it  is  enabled,  "  That  at  the  firfl  feflion  of 
**  the  peace  to  be  holden  after  Michaelmas  in  every  year,  the 
**  gaoler,  or  other  officer  having  the  care  or  fuperintendance  of  any 
**  gaol  w^ithin  the  jurifdi£lion  of  the  court  holding  fuch  feffion, 
**  (liall  deliver  to  the  chairman  or  other  magiftrate  prefiding  in 
*'  fuch  court,  a  certificate  according  to  the  form  hereunto  an- 
*'  nexed,  fubfcribed  by  himfelf  and  verified  by  him,  to  the  bell  of 
"  his  knowledge  and  belief,  on  his  oath,  to  be  taken  either  before 
*'  fuch  court,  or  In  cafe  of  ficknefs,  or  inability  from  any  other 
'*  caufe  to  attend,  then  before  fome  juftice  of  the  peace  for  the 
*'  county,  town,  or  di{lri£l  in  which  fuch  gaol  fhall  be  fituated, 
'*  and  that  fuch  certificate  fhall  exprefs,  after  each  of  the  pro- 
*'  vifions  therein  enumerated,  whether  fuch  provifion  is  or  is  not 
*'  complied  with  or  obferved  within  fuch  gaol ;  and  fuch  certifi- 
"  cate  (hall  be  read  publickly  in  open  court  in  the  prefence  of  the 
*'  grand  jury,  and  entered  upon  record  as  part  of  the  minutes  of 
"  the  faid  feifion." 

And  by  §  2.  *'  The  faid  court  of  quarter  feffion  fliall  thereupon 
**  take  the  faid  certificate  into  their  confideration,  and  fummon 
**  any  perfon  or  perfons  named  therein  to  appear  before  them, 
**  and  fhall  give  fuch  diredlions,  and  make  fuch  orders  relative  to 
**  any  of  the  matters  contained  in  fuch  certificate,  as  to  fuch  juf- 
**  tices  fhall  feem  meet,  and  fhall  and  may  take  fecurity  from  any 
"  perfon  or  perfons  whom  the  fame  may  concern  for  his  or  their 
*'  due  compliance  therewith." 

By"  §3.  a  gaoler  neglecting  to  deliver  fuch  certificate  forfeits 
50/.  if  the  gaol  be  a  county  gaol,  and  20/.,  if  any  other  gaoL 

Certificate   referred   to   in   the   body   of  this    aiSt. 

7  AT  the  general  quarter  feffions  of  the  peace,  for  the 
to  wit.  \  holden  at  this 

day  of  in  the  year  of  our  Lord 

the  certificate  of  in  purfuance  of  the  ftatute  In  this 

cafe  made  and  provided,  refpe£ling  the  gaol  of 

22  Cff  23  C.  2.  c.  20,  ena£ls,  that 

Felons  and  debtors  fhall  be  kept  feparate,  under  pe- 
nalties upon  the  (lierifF  or  gaoler. 
24  G.  2.  c.  40,  ena£l:s,  that, 

1.  No  gaoler  fliall  fell,  lend,  ufe,  give  away,  or  fufFer 
fpirituous  liquors  within  any  gaol,  under  a  penalty. 

2.  Copy  of  the  claufe  laft  mentioned,  as  alfo  of  two 
other  claufes  refpe£ling  the  fame,   fhall  be  hung  up 
.in  the  gaol,  under  a  penalty. 
32  G.  2.  c.  28,  enadls,  that 

The  clerk  of  the  peace  (hall  caufe  a  Hfl  of  the  fees  pay- 
able by  debtors,  and  the  rules  and  orders  for  the  govern- 
ment of  gaols  and  prifons,  to  be  hung  up  in  the  court 
where  the  affizes  or  feffions  fhall  be  held,  and  fend  ano- 
ther copy  to  the  gaol ;  and  the  gaoler  fhall  caufe  the  fame 
to  be  hung  up  in  a  confpicuou3  place  in  the  faid  gaol. 

^iG.Z' 
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But  for  the 
more  eft'edl- 
qal  regulat- 
ing the  fees 
of  gaolers, 
•vidcz  G.  2. 
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cFaoI  ant!  (Gaoler, 

13  (7.3.  r.  58,  ena£ls,  that 
Clergymen  my  be  provided  to  officiate  in  gaols. 

14  G.  3.  f.  20,  ena6ls,  that 
Perfons  acquitted,  or  difcharged  upon  proclamation 

for  want  of  profecution,   fliall  he  difcharged  immedi- 
ately, in  open  court,  and  without  fee. 
14  G.  3.  r.  59.  enadls,  that, 

1.  The  walls  and  ceilings  of  cells  in  gaols  (hall  be 
fcraped  and  white-walhed  once  in  the  year  at  leaft. 

2.  That  the  cells  (hall  be  kept  clean  ;  and 

3.  That  they  fliall  be  fupplied  with  frefh  air,  by  ven- 
tilators or  otherwife. 

4.  That  there  (hall  be  two  rooms  fet  apart  for  the  fick. 

5.  That  a  warm  and  cold  bath,  or  bathing  tubs, 
fliall  be  provided. 

6.  That  this  a£l  fhall  be  hung  up  in  the  gaol. 

7.  That  a  furgeon  or  apothecary  fliall  be  appointed, 
with  a  falary.] 

By  the  22  ^23  Car.  2.  cap.  20.  §  12.  it  is  enafted,  "That 
"  the  feveral  rates  of  fees,  and  the  future  government  of  prifon- 
**  ers,  be  figned  and  confirmed  by  the  lord  chief  juftices,  and 
*'  lord  chief  baron,  or  any  two  of  them  for  the  time  being ;  and 
**  the  juftices  of  the  peace  in  Loudon ^  Middlefex^  and  Surrey;  and 
"  by  the  judges  for  the  feveral  circuits,  and  juftices  of  the  peace, 
*'  for  the  time  being,  in  their  feveral  precincls,  and  fairly  written 
"  and  hung  up  in  a  table  in  every  gaol  and  prifon,  and  likewife 
*'  be  regiftered  by  each  and  every  clerk  of  the  peace  within  his  or 
**  their  particular  jurifdidlion ;  and  after  fuch  eftabliftiment,  no 
**  other  or  greater  fee  or  fees,  than  fliall  be  fo  eftabliflied,  fliall 
*'  be  demanded  or  received." 

And  by  the  faid  ftatute,  §13.  it  is  enaQed,  "That  it  fhall 
**  not  be  lawful  hereafter  for  any  flieriff,  gaoler,  or  keeper  of 
**  any  gaol  or  prifon  to  put,  keep,  or  lodge  prifoners  for  debt  and 
**  felons  together  in  one  room  or  chamber,  but  that  they  fliall  be 
"  put,  kept,  and  lodged  feparate  and  apart  one  from  another  in 
**  diftincl  rooms ;  upon  pain  that  he,  flie,  or  they,  which  (hall 
*'  offend  againft  this  a£l,  or  tlie  tru:;  intent  and  meaning  thereof, 
•*  or  any  part  thereof,  iTiall  forfeit  and  lofe  his  or  her  office,  place, 
*'  or  employment,  and  fliall  forfeit  treble  damages  to  the  party 
**  grieved,  to  be  recovered  by  virtue  of  this  adl." 

2.  For  what  Offences  they  fnall  forfeit  their  Offices. 

It  fecms  clearly  agreed,  that  a  gaoler,  by  fuffering  voluntary 
efcapes,  by  abufing  his  prifoners,  by  extorting  unreafonable  fees 
from  them,  or  by  detaining  them  in  gaol  after  they  have  been  le- 
gally difcharged,  and  paid  their  juft  fees,  forfeits  his  office;  for 
that  in  the  grant  of  every  office,  it  is  implied  that  the  grantee 
execute  it  faithfully  and  diligently. 

As  where  tlie  king  granted  to  the  abbot  of  St.  Alham  to  have  a 
gaol,  and  to  have  a  gaol-delivery,  and  divers  perfons  were  com- 
mitted 


iTiitted  to  that  gcicl  for  felony ;  and  becaufe  the  abbot  would  not 
be  at  the  coll:  to  make  deliverance,  he  detained  them  in  prifon  a 
long  time  without  making  lawful  deliverance  ;  it  was  refolved, 
that  the  abbot  had  for  that  caufe  forfeited  his  franchife,  and  that 
the  fame  might  be  feifed  into  the  king's  hand. 

So,  the  lacly  Broughtoriy  keeper  of  the  Gate-hoiife  prifon  in  Wejl-  Raym.  216. 
tnhijtery    was  informed  againfl,    and   upon    net   guilty  pleaded,  *  Lev.  71. 
fhe  was  found  guilty .;  and  her  crime  was  extortion  of  fees,  and  BroLh- 
hard  ufage  of  the  prifoners  in  a  mod  barbarous  manner  ;  and  af-  ton's  cafe, 
ter  {lie  had  by  her  counfel  moved  in  arreft  of  judgment  and  could 
Jiot  prevail,  fhe  had  judgment  given  againft  her,  viz.  fhe  was 
fined  one  hundred  marks,  removed  from  her  office,  ^nd  the  cuf- 
tody  of  the  prifon  was  delivered  to  the  fherifF  of  Middle/ex^   till 
the  dean  and  chapter  fnould  farther  order  the  lame,  falvo  jure 
xujujltbet. 

And  by  the  8  fe"  9  W.  3.  cap.  27.  it  is  enabled,  "  That  if  any 
"  marfiial  or  warden,  or  their  refpeflive  deputy  or  deputies,  or 
*'  any  keeper  of  any  other  prifon  within  this  kingdom,  fhall  take 
"  any  fum  of  money,  reward,  or  gratuity  whatfoever,  or  fecurity 
"  for  the  fame,  to'procure,  affift,  connive  at,  or  permit  any  ef- 
**  cape,  and  (hall  be  thereof  lawfully  convi£led,  the  faid  marfhal 
""  or  warden,  or  their  refpeclive  deputy  or  deputies,  or  fuch  other 
*'  keeper  of  any  prifons  as  aforefaid,  fliall  for  every  fuch  offence 
"  forfeit  the  fum  of  500  /.  and  their  faid  ofhce,  and  be  for  ever 
*'  after  incapable  of  executing  any  fuch  ofhce." 

It  hath  been  refolved,  that  a  forfeiture  by  a  gaoler  who  hath  Poph.  179; 
but  a  particular  intereft,  as  of  him  who  hat':  cuflody  of  a  gaol  Lev.  71. 
for  life  or  years,  does  not  affetl  him  in  remainder  or  reverfion  ^Le^.'^gs! 
who  hath  the  inheritance,  but  that  upon  fuch  forfeiture  his  title 
ihall  accrue,  and  not  go  to  the  king. 

Cut  by  the  8  csfp  W.  3.  cap.  27.  it  is  enacled,  "  That  the  of-  See27G.2. 
*'  fices  of  marflial  of  the  King's  Bench  prifon,  and  warden  of  the  ^-  ^7* 
*'  Fleety  fliall  be  executed  by  the  feveral  perfons  to  whom  the  in- 
•'  heritance  of  the  prifons,  prifon-houfes,  lands,  tenements,  and 
'•^  other  hereditaments  of  the  faid  prifons  of  King's  Bench  and 
*'  Fleet,  or  either  of  them,  fliali  then  belong  or  appertain  re- 
"  fpedively,  An  his  or  their  refpe£tive  proper  perfon  or  perfons, 
*'  or  by  his  or  their  fufncient  deputy  or  deputies,  for  which  de- 
"  puty  or  deputies,  and  for  all  forfeitures,  efcapes,  and  other 
*'  mifdemefnours,  in  their  refpedive  offices,  by  fuch  deputy  or 
"  deputies  permitted,  fullered,  or  committed,  the  faid  perfon  or 
*'  perfons,  in  whom  the  aforefaid  inheritances  refpesStively  are,  or 
*'  fnall  then  be,  fl:all  be  anfwerable;  and  the  profits  and  afore- 
•*  faid  inheritances  of  the  faid  feveral  offices  ihall  be  fequeftered, 
**  feifed,  or  extended  to  make  fatisfadVion  for  fuch  forfeitures, 
**  efcapes,  or  nnldemefnours  refpe£livcly,  as  if  permitted,  fuf- 
**  t'cred,  or  committed  by  the  perfon  or  perfons  them.felves,  or 
"  either  of  them,  in  whom  the  refpedive  inheritances  of  the  f.id 
"  prifons  fiiali  then  be." 

Vol.  hi.  A  a. 
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except  in 
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(E)  At  whofe  Charge  Pilfoners  are  to  be  carried  to 

Gaol. 

Y  the  3  Jac,  I.  cap.  TO.  it  is  ena£led,  "  That  every  perfon  or 
perfons,  that  (h^lt  be  committed  to  the  common  or  ufual 
**  gaol,  within  any  comity  or  liberty  within  this  realm,  by  any 
"  juftice  or  juftices  of  the  peace,  for  any  offence  or  mifdemefnour, 
**  having  means  or  ability  thereunto,  (liall  bear  their  own  reafon- 
**  able  charges  for  fo  conveying  or  fending  them  to  the  faid  gaol, 
"  and  the  charges  alfo  of  fuch  as  fliall  be  appointed  to  guard 
*"  them  to  fuch  gaol,  and  fliall  fo  guard  them  thither ;  and  if  any 
"  fuch  perfon  or  perfons,  fo  to  be  committed,  (hall  refufe  at  the 
*'  time  of  their  commitment,  and  fending  to  the  faid  gaol,  to 
*'  defray  the  faid  charges,  or  fliall  not  then  pay  or  bear  the 
*'  fame,  that  then  fuch  juftice  or  juftices  of  the  peace  fliall  and 
*'  may  by  writing  under  his  or  their  hand  and  feal,  or  hands  and 
**  feals,  give  warrant  to  the  conftable  or  conftables  of  the  hun- 
**  dred,  or  conftable  or  tithing-man  of  the  tithing  or  townfliip 
**  where  fuch  peifon  or  perfons  fliall  be  dwelling  and  inhabit,  or 
*'  from  whence  he  or  they  fhall  be  committed,  or  where  he  or 
*'  they  fliall  have  any  goods  within  the  county  or  liberty,  to  fell 
*'  fuch  and  fo  much  of  the  goods  and  chattels  of  the  faid  perfons, 
**  as  by  the  difcretion  of  the  faid  juftice  or  juftices  of  the  peace 
**  {hall  fatisfy  and  pay  the  charges  of  fuch  his  or  their  conveying 
**  or  fending  to  the  faid  gaol  \  the  appraifement  to  be  made  by 
*'  four  of  the  honeft  inhabitants  of  the  parifli  or  tithing  where 
**  fuch  goods  or  chattels  fhall  remain  and  be,  and  the  overplus 
*'  of  the  money  which  fliall  be  made  thereof,  to  be  delivered  to 
*^  tlie  party  to  whom  tlie  faid  goods  fhall  beloi}g." 

And  it  is  further  enabled,  "  That  if  the  faid  perfons  fliall 
**  not  have  or  be  known  to  have  any  goods  or  chattels,  which  may 
*'  be  fold  for  the  purpofe  aforefaid,  wMtliin  the  county  or  liberty, 
''  an  indifferent  afTcllment  fliall  be  made  by  the  conltables  and 
»•  churchv.  ardens,  and  two  or  th.ree  other  the  honeft  inhabitants 
*'  of  the  parifli  or  tithing  where  fuch  oiTcnders  fhall  be  taken  or 
**  apprehended  ;  the  faid  taxation  being  allowed  under  the  hand 
*'  of  one  or  more  juftice  or  juftices  of  the  peace,  if  there  be 
"  fuch  conftables  or  churchwardens  there  inhabiting,  and  in  de- 
*'  fault  of  them,  by  four  of  the  principal  inhabitants  of  the  faid 
"  parifli,  townfliip,  or  tithing  where  fuch  ofFenders  fliall  be  taken 
"  or  apprehended  ;  and  if  any  fo  aflefled  fliall  refufe  to  pay  their 
*'  faid  taxation,  then  the  juftice  or  juftices  of  the  peace  by  whom 
*'  the  faid  offenders  fliall  be  committed  to  prifon,  or  any  juftice  of 
*'  peace  near  adjoining,  fliall  and  may  give  warrant,  as  aforefaid,  to 
**  the  conftable,  tithingman,  or  other  oiEcer,  there  to  diftrain  the 
**  goods  of  any  fo  afl'elfed  which  fliall  refufe  to  pay  the  fame,  and 
*'  to  fell  the  fame,  and  tliat  fuch  perfon  or  perfons  fo  authorifed 
"  ihall  have  full  power  fo  to  diftrain,  and  by  appraifement  of 

"  four 
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««  four  filbilantlal  inhabitants  of  the  fald  place,  to  fell  a  fufficient 
**  quantity  of  the  goods  and  chattels  of  the  faid  perfon  fo  re- 
*'  fufing,  for  the  levying  of  the  faid  taxation  ;  and  if  any  over- 
**  plus  of  the  money  come  by  the  fale  thereof,  the  fame  to  be  de- 
**  livered  to  the  owner." 

(F)  How  maintained  in  PHfon, 

r)Y  (fl)  fome  opinions,  a  gaoler  is  compellable  to  find  his  pri-  C-^)  A59C0. 

^  foner  fuftenance ;  but  as  this  is  denied  by  (b)  others,  and  as  Lk'   °,^a. 

there  are  Xeveral  ftatutes  which  provide  for  the  maintenance  of  where  my 

prifoners,  without  fuppofing  the  gaoler  any  way  obliged  to  it,   it  Lord  Coke 

feems  this  opinion  is  not  maintainable.  inanaftion 

of  debt  by  a  gaoler  againft  the  prifoner  for  his  viduals,  the  defendant  (hall  not  wage  his  law  ;  for 
he  cannot  refufe  the  prifoner,  and  ought  not  to  fufFer  him  to  die  for  default  of  fuftenance  ;  otherwife 
it  is  for  tabling  a  man  at  large.  [This  privilege,  that  the  defendant  fliall  not  wage  his  law,  appears  to 
be  given  to  the  gaoler,  not  becaufe  he  is  compellable  to  maintain  the  prifoner,  as  Lord  Coke  fup- 
pofeth,  but  merely  as  a  reward  or  additional  incitement  to  the  exercife  of  humanity  j  and  in  that 
(snk  it  feems  to  be  explained  by  the  coutt  in  i  Ld.  Rolle's  Reports,  338.,  where  it  is  faid,  "  that 
the  defendant  fhall  not  in  fuch  cafe  wage  his  law,  becaufe  it  is  a  work  of  charity;"  and  therefore  the 
gaoler  has  not  the  fame  remedy  for  provifions  thus  fuppiled  to  the  prifoner,  as  he  has  for  the  cuftomary 
fees  due  to  him,  that  of  detaining  him  in  piifon  till  payment. — The  editor  is  indebted  for  this  remark 
to  the  cafe  from  Ely  above  referred  to.  J     [!>)  As  Plow.  6'i.  a.     z  Roll.  Abr.  3a. 

By  the  14  Eliz.  cap.  5.  it  is  enadted,  **  That  it  (hall  and  may 
•*  be  lawful  for  the  juftices  of  peace  of  every  {hire  within 
*'  this  realm,  at  their  general  quarter-feflions  of  the  peace  to  be 
*^  holden  within  the  fame  (liires,  or  the  moft  part  of  the  faid  juf- 
*'  tices,  being  then  prefent,  to  rate  and  tax  every  parifh  within 
"  the  faid  {hires,  at  fuch  reafonable  fums  of  money,  for  and  to- 
**  wards  the  relief  of  prifoners,  as  they  fliall  think  convenient, 
•<  by  their  difcretions,  fo  that  the  faid  taxation  and  rate  doth  not 
**  exceed  above  6d.  or  Sd.  by  the  week,  out  of  every  parilh,  and 
*'  the  churchwardens  of  every  parifh  within  this  realm,  for  the 
*'  time  being,  {hall  every  Sunday  levy  the  fame,  and  once  every 
*'  quarter  of  a  year  pay  the  high  conftables  or  head  officers  of 
*'  every  town,  parifh,  hundred,  riding,  or  wapentake  within  this 
*'  realm,  all  fuch  fums  of  money  as  their  parifli  fhail  be  rated 
*'  and  taxed,  for  and  towards  the  relief  of  the  faid  prifoners  within 
*'  their  faid  feveral  parifhes ;  and  that  the  faid  high  conftables  and 
*'  head  officers,  and  every  of  them,  fliall  pay  all  fuch  fums  of 
*'  money  fo  to  them  paid  by  the  faid  churchwardens,  at  every 
*'  general  quarter-fefTions,  to  be  holden  within  the  faid  feveral 
*'  Ihires,  to  fufficient  perfons  dwelling  nigh  the  faid  gaols,  as 
**  {hall  be  appointed  by  the  faid  juftices  in  their  faid  open  quarter- 
*'  felTions,  to  be  there  ready  to  receive  the  faid  money  fo  col- 
*'  levied  as  is  aforefaid  ;  and  that  the  colle£lors  for  the  faid  pri- 
**  foners  fhall  weekly  diftribute  and  pay  all  fuch  fums  of  money 
*'  as  they  and  every  of  them  fhall  receive  for  the  relief  of  the 
*'  faid  prifoners  as  aforefaid ;  upon  pain,  as  well  the  faid  church- 
*'  wardens  of  every  parifh,  conftables  and  head  officers  of  every 
*'  hundred  or  wapentake,  as  alfo  the  faid  coUeftors  appointed  for 
!*  the  cpUvction  and  contribution  of  the  faid  prifoners  fo  making 
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"  default  as  r.forefa'ul,  to  forfeit  5  /.  the  one  moiety  thereof  {\:\Tit\ 
•'  be  to  the  ufe  of  the  queen's  niajefly,  her  heirs  and  fucceflbrs, 
*»  and  the  other  moiety  to  the  relief  of  the  prifoners. 

*'  Provided,  That  the  julHces  of  peace  within  any  qounty  of 
''■  this  realm  or  Wales  fliall  not  intromit  or  enter  into  any  city, 
*'  borough,  place,  or  town  corporate,  for  the  execution  of  any 
*'  branch,  articles,  or  fcntences  of  this'  aft,  for  or  concerning 
*'  any  offence,  matter,  or  caiile  growing  or  arifing  v/ithin  the 
*'  precinfts,  liberties,  or  jurifdictions  of  fuch  city,  borough, 
*'  place,  or  town  corporate,  but  that  it  may  and  fliail  be  lawful 
•'  to  the  juftice  and  juflices  of  the  peace,  mayor,  baifijTs,  and 
*'  other  head  ofiicers  of  thofe  cities,  boroughs,  places,  and  towns 
"  corporate,  where  there  be  juflice  or  juPtices,  to  proceed  to  the 
"  execution  of  this  a£l  within  the  precincb  and  compafs  of  their 
•*  liberties,  in  fuch  manner  and  form  as  the  juftices  of  peace  in 
*'  any  county  may  or  ought  to  do  within  the  fame  county  by  vir-' 
**  tue  of  this  a£l  5  any  matter  or  tiling  in  this  acb  exprcfied  to  the 
**  contrary  thereof  notwithilanding." 
Sec  flat.  And  by  the  19  Car,  2.  cop.^.  it  is  ena£led,  "  That  the  juftices 

31  Geo.  3.     cc  Qf  peace  of  the  refpedlive  coutities,  at  any  their  general  fef- 
"*  *  *'  fions,  or  the  major  part  of  them  then  there  aiTembled,  if  they 

*'  (hall  find  it  needful  fo  to  do,  may  provide  a  flock  of  fuch 
'*  materials  as  they  find  convenient  for  the  fetting  poor  prifoners 
*'  on  work,  in  fuch  manner  and  by  fuch  ways,  as  other  county 
*'  charges  by  the  laws  and  flatutes  of  the  realm  are  and  inay  be 
**  levied  and  raifcd,  and  to  pay  and  provide  fit  perfons  to  overfee 
*'  and  fet  fuch  prifoners  on  work,  and  make  fuch  orders  for  ac- 
*'  counts  of  and  concerning  the  pvemifes,  as  fliall  by  them  be 
"  thought  needful,  and  for  puniflimeiit  of  neglefts  and  other 
**  abufes,  and  for  beftowing  the  profit  arifing  by  the  labour  of 
*'  the  prifoners  fo  fet  on  work  for  their  relief,  which  fliall  be 
*'  duly  obferved,  and  may  alter,  revoke,  or  amend  fuch  their  or- 
*'  ders  from  time  to  time  ;  provided  that  no  parifli  be  rated  above 
*'  6d.  by  the  v/eek  towards  the  premifes,  having  refpecl  to  the 
*'  refpediive  values  of  the  feveral  pariflies." 
The  like  By  the   22  ^23  Car.  2.  cap.  10.  §10.  it  is  enabled,  "That 

'^gIo  '2  "  ^vs'^y  under-fherilT,  gaoler,  keeper  of  pvifcn  or  gaol,  and  every 
c.  22.*p.'3.  *'  perfon  or  perfons  whatfoever,  to  whofe  cuftody  any  perfon  or 
and  32  G.  2.  <«  perfons  fhall  be  delivered  or  committed  by  virtue  of  any  writ 
FBut  fuch'  '*  ^"^  procefs,  or  any  pretence  whatfoever,  fliall  permit  and  fulFer 
ciauie  does  *'  the  faid  perfon  or  perfons  at  his  and  their  will  and  pleafure  to 
not  exclude  ic  f^^^i  fg^  ^^^  havc  any  beer,  ale,  victuals,  and  other  neceflary 
of thequar?-  "  food,  where  and  from  whence  they  pleafe,  and  alfo  to  have 
tityofiiquor  "  and  ufe  fuch  bedding,  linen,  and  other  things,  as  the  faid  per- 
oUowed  to  <4  fon  or  perfons  fliall  think  fit,  vv'ithout  any  purloining,  detain-" 
LorJLcii^n-  *'  '"g>  °^  P'^y^^g  ^or  the  fame,  or  any  part  thereof." 

borough's  Obfervations  on  EnglipVnions,  31. 

Likeciaufe  By  the  2  Geo.  2.  cap.  22.  It  is  ena6led,  "  That  the  lords  chief 
Car^^c.^o  "  juftices,  lord  chief  baron,  judges  of  alTife,  and  juftices  of  the 
§  12.  and  '  *'  peace,  in  their  refpetlive  jurifdiftions,  and  all  commiflioners 
3J  Gc3,  2.  «<  fyr 
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**  for  charitable  ufes,  do  tlieir  beft  endeavours  and  diligence  to 
«*  examine  and  difcover  the  feveral  gifts,  legacies,  and  bequefts 
*'  beftowed  and  given  for  the  benefit  and  advantage  of  the  poor 
*'  prifoners  in  the  faid  feveral  gaols  and  prifons,  and  to  fend  for 
*'  any  deeds,  wills,  writings,  and  books  of  account  whatfoever, 
*'  and  any  perfon  or  perfons  concerned  therein,  and  to  examine 
*'  them  upon  oath  to  make  true  difcovery  thereof,  (v/hich  they 
**  have  full  power  and  authority  to  do,)  and  to  order  and  fettle 
*'  the  payment,  recovery,  and  receipt  of  the  fame,  when  lb  dif- 
**  covered  and  afcertained,  in  fuch  eafy  and  expeditious  manner 
**  and  way,  that  the  prifoners  for  the  future  may  not  be  defraud- 
**  ed,  but  receive  the  full  benefit  thereof  according  to  the  true 
**  intent  of  the  donors,  and  that  lifts  or  tables  of  fuch  gifts,  le-» 
**  gacies,  and  bequefts,  for  the  benefit  of  the  prifoners  in  every 
"  gaol  orprifon  refpettively,  fairly  written,  fliall  be  likewife  hung 
**  up  in  fuch  gaols  and  prifons  refpedlively,  in  fome  open  room 
*'  or  place,  to  which  the  prifoners  may  have  refort,  as  occafion 
-**  fliall  require,  without  fee,  and  fhall  be  regiftered  by  the  clerks 
*'  of  the  peace  of  the  i-efpe£live  counties  and  places  in  manner 
«'  aforefaid." 


(G)  Of  the  Offence  of  breaking  Gaol. 


npHE  offence  of  breaking  a  gaol  or  prifon  by  the  common  law  z  iml.  5S9. 
-"-     was  no  lefs  than  felony  ;  and  this,  whether   the  party  were  Staundf. 
committed  in  a  criminal  or  civil  cafe,  or  whether  he  were  actually  cio.  Car.' 
in  the  walls  of  a  prifon,  or  only  in  the  ftocks,  or  in  the  cuftody  of  210. 
any  perfon  who  had  lawfully  arrefted  him,  or  whether  he  were 
in  the  king's  prifon,  or  one  belonging  to  a  lord  of  fr.nichife. 

But  now  by  the  i  E.  2.  Jr.  2.  the  feverlty  of  the  lav/  is  relaxed,  zinft.  5S9. 
and  the  breaking  of  prifon  is  (a)  onlv  felony,  as  herein  declared,   ^"^  Bucof, 

J     .    -r         ■■     r  ;■/        ^    -r  J       ■  u  t^  j.        •    -.  ,   fences  of 

ae  pnjonarns  jrangeniious  prijonam  dommus  rex  vult  ^ pr^zeipit^  auod  ^\^\^  ,^j^j 

nullus  de  aeteroy  qui  prijonam  fregerit^  fuheat  vitiZ  vel  meinbnrum  wliich  aic 
damnum  pro  fraElione  prifons  tatitum^  niji  catifa  pro  qua  captus  is'  "o'^J'='°-'y 
imprifonatns  fucrit  tale  judicium  requirit^ft  de  ilia  fccundum  legem   ,  e.  2.  a,a 
£^  CQiifiietudinem  terr£  fuijfd  convicluSy  licet  temporibus  prieteritis  aliter  fti'i  puniih, 
iieri  covJuevit        ■  ableashigii 

J  J  '     mifprifions  by  fine  and  imprifonment.     Hale's  P.  C.  ii6.     2  Hawk.  P.  C.  c.  i8. 

In  the  Gonftrudlion  of  this  ftatute  the  following  opinions  have 
been  holden  : 

1.  That  any  place  whatfoever,  wherein  a  perfon  under  a  lawful  zinft.  589. 
arreft  for  a  fuppofed  capital  offence  is  reltrained  from  his  liberty,  ^V"'  99' 
whether  in  the  ftocks  or  ftreet,  or  in  the  common  gaol,  or  the  ci'omp.  -Z. 
houfe  of  a  con  It  able  or  private  perfon,  or  the  prifon  of  the  crdi-  Cro.  Car. 
nary,  is  a  prifon  within  the  ftatute.  ''°-  "'''^'^ 

'  ^  P-C.  107. 

2.  That  if  the  party  who  breaks  from  prifon  was  taken  on  a  2  inft.  590. 
capias  on  an  inditflment  or  appeal,  it  is  not  material,  whether  any  Hale's  P.  C. 
fuch  crime,  as  that  of  which  he  is  accufed,  were  in  truth  com-  ^°^' 
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mitted,  or  not,  for  there  is  an  accufation  againft  him  on  record, 
■which  makes  the  commitment  lawful,  be  he  ever  fo  innocent. 
Hale's  P.  C.       Alfo  if  an  innocent  perfon  be  committed  by  a  lawful  inittwws 
^°?'f,  on  fuch  a  fufpicion  of  felony,  a£lually  done  by  fome  other,  as  will 

Dyer,  99.      juftify  his  imprifonment,  though  he  be  neither  indicted  nor  ap- 
pl.  60.  pealed,  he  is  within  the  ftatute  if  he  break  the  prifon,  for  that  he 

Cromp.        ^y^g  legally  in   cuftody,  and  ought  to  have  fubmitted  to  it  till  he 

had  been  difcharged  by  due  courfe  of  law. 
Hale's  P.  C.       But  if  no  felony  at  all  were  done,  and  the  party  be  neither  in- 
'°j''  diflcd  or  appealed,  no   mittimus  for  fuch  a  fuppofed   crime  will 

ant.  z Leon,  rnake  him  guilty  within  the  ftatute  by  breaking  the  prifon,  for  that 
^66.  his  imprifonment  was  unjuflifiable. 

2.lnft.  591.        Alfo,  if  a  felony  were  done,  yet  if  there  were  no  juft  caufe  of 

300  fufpicion  either  to  arrcft  or  commit  the  party,  and  the  tiiitiiinus  be 

2  Hawk.       not  in  fuch  form  as  the  law  requires,  his  breaking  of  the  prifon 

r.  C.  c.  18.  cannot  be  felony,  becaufe  the  lawfulnefs  of  the  imprifonment,  in 

^   *  fuch  cafe,  depends   wholly  on  the  mittitm4s,  which,  if  it  be  not 

accordmg  to  law,  the  imprifonment  will  have  nothing  to  fup- 

port  it. 

ainft.  5?9,        3,  That  there  muft  be  an  a£lual  breaking,  for  the  words /t/orice 

590.  Hale's  Jregit  prifotiam.,  which  are  necefTary  in  every  indi£tment  for  this 

Staun'Jf°       offence,  cannot  be  fatibfied  without  fome  actual  force  or  violence  ; 

P.  C.  51.      and  therefore  if  the  ptifoner,  without  the  ufe  of  any  violent  means, 

go  out  of  the  prifon  doors,  which  he  finds  open  by  the  negligence 

or  confent  of  the  gaoler,  or  if  he  efcape  through  a  breach  made  by 

others  without  his  privity,  he  is  guilty  of  a  mifdemefnour  only, 

and  not  of  felony. 

Plow.  1^6.        Nor  will  the  breaking  of  prifon,  which  is  neceflitated  by  an  In- 

4  Inft.  590.    evitable  accident,  happening  without  any  default  of  the  prifoner, 

jjg.      '    '  as  where  the  prifon  is  fired  by  lightning,  or  otherwife,  without 

his  privity,  and  he  breaks  out  to  fave  "his  life,  come  within  the 

ftatute. 

Kellw.?7.a.       Nor  is  it  felony  to  break  a  prifon,  unlefs  the  prifoner  efcape, 

Hale's  P.c.       4.  That  if  the  imprifonment  be  for  an  offence  made  capital  by 

"o'^  a  fubfequent  ftatute,  the  breach  of  prifon  is  as  much  within  the  aft 

Plow,  kcs!"  ^^  '  -^-  "^-f-  2"  as  if  the  ofFcince  had  always  been  felony  ;  but  if  the 

offence,  for  which  a  man  is  committed,  were  but  a  trefpafs  at  the 

time  when  he  breaks  the  prifon,  and  afterwards  become  felony  by 

-matter  fubfequent,  as  where  one  committed  for  having  dangeroufly 

wounded  a  man,  who  afterwards  dies,  breaks  the  prifon  before  he 

dies,  the  ficlion  of  law,  which  to  many  purpofes  makes  the  offence 

a  felony  ab  initio,  fliall  not  be  carried  fo  far  as  to  make  the  prifon- 

breach  alfo  a  felony,  which  at  the  time  when  it  was  committed 

was  but  a  mifdemefnour. 

But  fortbis        Alfo,  it  fccms,  the  better  opinion,  that  if  the  offence,  for  which 

'^"'^'' , "  p  p    the  party  was  committed,  be  in  truth  but  a  trefpafs,  the  calling  it 

r  J  ■  felony  in  the  viittimus,  will  not  make  the  breaking  of  the  prifon 

amount  to  felony ;  and  that  on  the  other  fide,  if  the  offence  were  in 

truth  a  capital  one,  the  calling  it  a  trefpafs  in  the  viiititnus  will  not 

bring  it  within  the  ftatute  j  for  the  caufe  of  the  imprifonment  is  what; 

a  the 
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the  flatute  regards,  and  that  Is  the  offence,  which  cati  neither  be  *  But  vUe 
leflened  nor  increafed  by  a  miftake  in  the  mittimus.  *  Hawk,  for 

•I  the  opinions 

differ,  and  he  leaves  it  in  doubt. 

5.  That  the  breach  of  prifon  by  a  perfon  attainted  is  within  the  2  Hawk, 
flatute,  though  his  crime  doth  not  now  require  any  judgment,  ^-C.  c  i8. 
becaufe  it  hath  been  given  already,  whereby  he  is  out  of  the  ftridt  ^  ' 
letter  of  the  flatute,  but  clearly  flill  within  the  meaning  of  the 

words. 

6.  That  the  offence  of  breaking  prifon  is  but  felony,  whatfoever  2  Hawk, 
the  crime  were  for  which  the  party  was  committed,  unlefs  his  in-  ^•^-  '^•*^* 
tent  were  to  favour  the  efcape  of  others  alfo  who  were  committed  ^  ^^* 

for  treafon,  for  that  will  make  him  a  principal  in  the  treafon. 

7.  That  he  that  breaks  prifon  may  be  proceeded  againft  for  a  Hawk. 
fuch  crime  before  he  be  convicted  of  the  crime  for  which  he  is  ^*^*  '^'  '^' 
committed,  becaufe  the  breach  of  prifon  is  a  dillindl  independent      ' 
offence  ;  but  the  fherifl''s  return  of  a  breach  of  prifon  is  not  a  fuf- 

ficient  ground  to  arraign  a  man  without  an  indidlment. 

8.  That  it  is  not  fuftlclent  to  indidl  a  man  generally  for  having  Hale's  P,C, 
felonioufly  broken  prifon  ;  but  the  cafe  mufk  be  fet  forth  foecially^  ^°9" 
that  it  may  appear  that  he  was  lawfully  in  prifon,  and  for  a  capital, 
offence. 

By  the  JIat.  16  Geo.  2.  c.  31,  afTifting  prifoners  to  efcape  from  ainft.  591* 
any  gaol,  although  no  efcape  be  actually  made,  in  cafe  fuch  pri- 
foners then  were  attainted  or  convidled  of  treafon  or  any  felony, 
except  petty  larceny,  or  lawfully  committed  to,  or  detained  in 
gaol  for  treafon,  or  any  felony  except'petty  larceny,  expreffed  in 
the  warrant  of  commitment,  or  detainer,  is  made  felony,  and  the 
perfons  affifling,  ^c,  are  to  be  tranfported  for  feven  years  j  and  in 
cafe  fuch  prifoners  then  were  convi6led  of,  committed  to,  or  de- 
tained in  any  gaol,  for  petty  larceny,  or  other  crime  not  being 
treafon  or  felony,  expreffed  in  the  warrant  of  commitment,  ^c,  or 
then  was  in  gaol  upon  procefs  for  any  debt,  damages,  ^c, 
amounting  to  100/.,  the  perfons  affifling,  ^£-.,are  adjudged  guilty 
of  a  mifdemefnour,  for  which  they  (hall  be  liable  to  fine  and  im- 
prifonment. 

By  §  2.  of  the  fame  flatute,  any  perfon  conveying  any  difguife, 
inflrument,  or  arms,  to  help  an  efcape  without  the  knowledge  of 
the  keeper,  if  the  prifoner  be  attainted  of  treafon  or  felony,  or 
committed  for  treafon  or  felony,  being  thereof  convidled,  is 
deemed  guilty  of  felony,  and  fliall  be  tranfported  for  feven  years. 
Difguife,  inflrument,  ^c.  given  to  any  one  detained  for  any  lefs 
crime,  or  for  debt,  damages,  tsc.  amounting  to  100/,  the  offender 
being  convided,  adjudged  guilty  of  a  mifdemefnour  for  which  he 
fhall  be  lined  and  imprifoned. 

[The  extenfive  inquiries  of  the  late  Mr.  Howard  into  the  flate  of 
prifons,  have  lately  excited  the  attention  of  tlie  legiflature  to  this 
fubjed,  and  the  reader  will  find  a  variety  of  important  provifions, 
too  numerous  to  detail  in  a  work  of  this  kind,  in  ftat.  19  Geo.  3^ 
f.54.  %£^Geo.i.feJ[.2.  ^.54,55-  V^Geo.i.  c,^6.  i^Geo.y  c.^^.\ 
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(A)  Of  the    Original,    Continuance,     and    ievcral 
Properties  of  this  Cuftom. 

(B)  The  particular  Cafes  which  have  been  adjudged 
relating  to  this  Cuftom. 


fForihe      [^"s    Qf  ([^q    Orio;inaL    Continuance,    and   feveral 

etymology       V      /  .'  C   ,r'      r^     n 

of  the  word  Properties  01  this  Luliom. 

gO'velkhd, 

and  the  orl-  -.-.i  ••  -i  ••iri-n 

gin,  anti-  i\^  *^^^  many  opinions  concerning  the  original  of  this  culrom 

quity,  and  V^   the  moft  probable  feems  to  be,  that  it  was  firft  introduced 

of  thTs'c''f'  ^y  *^^  Roman  clergy,  and  therefore  propagated  more  extenfively 

tom,  fee  che  in  Kent,  bccaufc  there  the  chrifLian  religion  was  firll:  propagated. 

three  firft 

iJiapters  of  ^Tr.  Rnbinfon's  Common  Law  of  Kent;  and  fte  alfo  Mr.  Whitakpr's  Hifl:.  of  Maticlcjler, 
vol.  I.  p.  360.]  This  tenure  is  reckoned  by  the  bell  antiquaries  to  be  the  fa.Tie  with  the  iijxoii 
lo(klar:d,  which  was  allodial  and  exempt  iVom  the  feudal  fervices.     Somner,  12.  35,  37. 

Seld.  Jan.  How  this  property  came  to  cfcape,  and  to  remain  entire  down  to 

i,*9-  the  people  of  Kent  from  their  S/ixon  ancefiors,  is  not  agreed  amonj^ 

Taylor's'  ^^^  fcveral  antiquaries;  fome  of  them  tell  us,  that  the  Kt'iiiiJiJiiun 
Hiitory  of  came  with  boughs,  and  demanded  their  cultpms  to  be  confirmed 
Cavtikwd,  i^y  j,|^g  conqueror,  or  elfe  refolvcd  to  oppofe  his  march  :  otlicrs  re- 
Somner,  12.  j^cl  that  ftory  as  a  monkifli  fable,  and  think  the  Kenti/Jjmen  fub- 
mitted,  and  that  the  cuftom  came  with  Odo,  bilhop  of  Baycux^  from 
Normandy ;  which  hath  lefs  probability,  confulering  the  many  ex- 
emptions of  the  Kent'ipj  lands  frcni  feudal  flavcries.  Probably, 
notwithfcanding  the  rejecling  of  this  ftory  as  to  the  oppofition  of 
the  conqueror  with  arms,  it  might  thus  far  be  true,  that  they  came 
with  their  boughs  to  fubmit  thcmfelves  to  him  cfi  his  firfl  entry, 
and  might  petition  for  the  eflabliflmieut  of  their  rights  ant' 
cuftoms  j  and  the  conqueror,  who  was  a  very  politick  prince, 
might,  to  gain  reputation  v.ith  his  new  people,  Ihew  this  inltance 
of  his  clemency  ;  which  feems  the  more  probable,  becaufe  the 
monks,  the  hiftorians  of  thofc  times,  drop  the  (lory,  and  we  all 
know  they  have  not  been  at  all  favourable  to  his  character  ;  and 
the  romantick  part  of  the  flory  might  be  invcutvd  by  Spot,  to  ag- 
grandize his  own  monallerv. 

The 


The  firft  quality  of  this  land  was,  that  it  was  alienable,  without  Theirgrants 
any  licence,  according  to  the  true  nature  of  the  Roman  patrimonial  werelike- 
property,  and  very  dilrerent  trom  tlie  teudal  iervitude.  monial,  in 

irature  of  the  contradts  in  the  Roman  law,  and  without  any  feudal  words  or  refervatlon  of  tenure. 
Somner,  82. 

The  next  property  is,  that  thefe  Jands  are  not  forfeitable  for  Lamb.^io, 

felony,  but  for  treafon  they  are  j  for  the  feudal  forfeitures  only  ^^-  . 

held  in  lands  where  there  were  tenures,  and  not  in  the  allodial  Cu/om,  54. 

property  ;  and  the  allodial  property  was  only  forfeitable,  according  *  Gavelkin4 

to  the  Roman  civil  law,  for  the  crimen  Lefa  majefxatls  -,  and  there-  ^^^^ '" 

fore  the  clergy,  that  were  judges  with  the  earl,  never  allowed  this  longiLgto 

land  to  be  forfeited  but  for  the  crime  of  high  treafon  :  but  fubfe-  felons,  re- 

quent  ftatutes  comprehend  gavelkind,  becaufe  fuch  laws  extend  to  7^^' '°!  ''^^ 

the  whole  land  of  the  kingdom,  unlefs  gavelkind  were  excepted  ;  the  year  an^ 

but  if  a  man  be  outlawed,  or  abjure  the  realm  for  felony,  *  he  fliall  'lay. 
forfeit  his  lands  in  gavelkind,  and  his  wife  her  dower  in  them  ;  and  ^J    '^'  r 

S?.  .  .  It.  I.    C»IO» 

though  the  flri6tnefs  in  which  the  cuftom  is  to  be  taken,  becaufe  if  outlawed 
derogatory  from  the  common  law,  is  ufually  given  as  a  reafon  for  <5''  abjured, 
this  conllru6tion,  yet  the  true  reafon  is,  that  outlawry  and  abjuring  ^^^l\^ 
the  realm  are  punifliments  introduced  fince  the  conquefl,  and  con-  prevail, 
fequehtly  fince  the  eftablifhment  of  gavelkind  in  Kent^  and  there-  ^y^""'  3'°- 
fore  like  other  new  lav/3  fhall  extend  to  that  cuftom.  J '"  '"^'' 

Where  any  tena tit  died,  his  heir  within  age,  might  and  did  Lamb.  611, 
commit  the  guardianfhip  to  the  next  relation  in  the  court  of  61:1.624, 
juftice  within  whofe  jurifdi£lion  the  land  was;  but  the  lord  was 
bound  on  all  occafions  to  call  him  to  an  account,  and  if  he  did  not 
fee  that  the  accounts  were  fair,  the  lord  himfelf  was  bound  to 
anfvvcr  it.  This  province  the  chancellor  hath  taken  from  inferior 
courts  fince  the  conquefl,  only  in  Ke7ity  where  thefe  cuftoms  are 
continued  \  but  the  cuftom  is  not  ufed  even  in  Kent  to  this  day, 
becaufe  the  lords,  in  giving  tutors,  do  it  at  their  own  peril  in  the 
account,  and  therefore  every  man  thinks  it  dangerous  to  inter- 
meddle. 

The  infant  at  fifteen  was  reckoned  at  full  age  to  fell  for  money :  Lamb.  624. 
this  they  undoubtedly  took  from  the  civil  law,  which  reckons 
fourteen  the  atas  pubertatis ;  for  they  reckoned,  that  though  the 
infant  had  ended  his  years  of  guardianfhip  at  fourteen,  yet  he 
jnight  not  have  completed  his  account  with  his  guardian  till  the 
age  of  fifteen,  and  that  was  efteemed  to  be  the  age  when  he  was 
completely  out  of  guardianfiiip. 

This  guardian  appointed  by  the  lord  is  to  have  the  fame  allow-  Lamh. 
ance,  and  no  other,  with  the  guardian  in  focage  at  common  law, 
and  is  fubje£l  to  the  account  of  the  heir  for  his  receipts,  and  to  the 
diftrefs  of  the  lord  for  the  fame  caufe. 

The  liberty  of  felling  was  allowed  at  the  age  of  fifteen  for  the  Lamb.  625. 
convenience  ?nd  necelhty   of  commerce,  v/hich  in  thefe   fmall  ^"'^*  ^53- 
divided  fhares  was  aljfolutely  nvccir.iry  ;  yet  it  was  allowed  under 
fuch  limitations  and  refhi£tions,   that  the  infant  could  not   be 
wronged  or  impofeJ  upon  ;  the  cfore  an  infant  that  fells  muft  have 
a  valuable  confuieration,  becaufe  oiherwife  it  is  a  plain  fign  that 

the 
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the  infant  was  defrauded.  If  a  woman  fold  at  the  age  of  fifteen 
catifa  matrimonii  pralocuti,  this  was  a  good  conveyance  ;  for  mar- 
riage was  reclioned  to  be  a  good  and  fufEcient  confideration. 
Lamb.  62S.  It  mufl  pafs  by  feoffment,  and  the  livery  upon  the  feoffment 
Whether  muft  be  made  by  the  infant  in  perfon,  becaufe  an  infant  cannot  ap- 
mony  of  point  an  attorney  by  the  common  law  ;  and  fmce  the  exprefs  words 
livery  was  of  the  cultom  do  not  derogate  from  the  common  law  in  that  point, 
ever  annex-  ^^  equitable  conftruftion  fliall  not  be  admitted  to  make  it  dero- 
aiiodiai         %'^^^i  for  all  cuftom  are  to  be  conftrued  ftridlly. 

grants  in  the  Saxon  times,  or  whether  it  came  in  with  the  feudal  grants,  feems  doubtful ;  yet  if  the 
lands  did  formerly  pafs  by  a  grant,  when  the  other  way  of  conveyance  was  introduced,  they  always  pad 
them  by  feoffment,  as  the  moft  folemn  manner  ;  for  fubfequent  laws  having  made  that  folcmn  ceremony 
l)€fore  the  men  of  the  country  abfolutely  neceflary  to  convey  land,  the  ceremony  pad  without  diftinftion 
fnto  the  being  of  this  cuftom,  and  fo  it  hath  always,  1  fuppofe,  continued  ever  fince  the  Norman  times  ; 
but  it  hath  been  doubted,  whether  a  leafe  and  releafe  will  not  be  a  good  fale,  as  amounting  to  a  feoti- 
ment.     9  Co.  76.     Roll.  Abr.  568.     Lamb.  625. 

Roll.  Abr.  This  cuftom,  like  all  others  that  are  derogatory  from  the  com- 
^^'  mon  law,  is  to  be  conftrued  ftridlly  ;  becaufe  as  far  as  the  parti- 

cular cuftom  hath  not  derogated  from  the  law,  the  general  cuftom 
of  the  whole  kingdom  ought  to  prevail  ;  and  we  are  not  to  pre- 
fume  that  the  particular  cuftom  goes  farther  than  by  notorious 
fadls  may  appear  ;  therefore  in  this  cafe,  if  an  infant  in  gavelkind 
be  diffeifed,  and  releafe  to  his  diffeifor,  or  releafe  to  a  difcontinuee, 
it  is  not  within  the  cuftom,  and  therefore  void  \  fo  if  he  make  a 
feoffment  with  vi'arranty,  the  warranty  is  not  comprehendcLl  with- 
in the  cuftom,  and  fo  void  ;  for  the  cuftom  reaches  no  farther  than 
a  conveyance  by  a  naked  feoffment. 
Bendl.  33.  It  muft  be  lands  in  poffeffion,  and  not  in  reverfion  or  remainder, 
p'-  5^-  becaufe  the   true  value  of  a  reverfion  or  remainder  cannot  be 

^'^'  known  or  computed,  and  therefore  the  greater  need  of  more  than 
ordinary  dilcretion  in  fuch  a  cafe,  which  is  not  found  in  infants  ; 
befides,  a  reverfion  or  remainder  could  not  be  immemorial ;  and 
therefore  the  cuftom  could  not  be  thereunto  appendant,  becaufe 
the  immorial  cuftoms  only  were  confirmed  by  the  conqueror  ;  fo 
that  fince  the  Norman  conqueft  fuch  a  fale  cannot  be  adjudged 
legal. 
Bendl.  33.  It  muft  be  land  coming  by  defcent,  and  not  by  purchafe,  becaufe 
P'*  5^-  the  infant's  purchafe  could  not  be  a  fubjecft-matter  for  the  cuftom  ; 

for  the  conqueror  muft,  as  is  faid,  be  prefumed  to  confirm  nothing 
but  a  privilege  that  is  immemorial  -,  therefore  it  muft  be  governed 
by  the  general  laws  of  the  kingdom, 
l^cii.  Abr.         An  infant  in  gavelkind  fhall  have  his  age,  and  all  other  privileges 
*44^-  of  the  infant, at  common  law,  becaufe  though  he  hath  the  privilege 

of  alienation  at  fifteen,  yet  that  doth  not  take  from  him  any  pri- 
vilege he  had  before  at  the  common  law. 
Lamb.  612.  As  to  the  geld^  or  allodial  rent,  that  was  referved  upon  the  lands, 
the  lord  might  diftrain,  having  the  fame  privilege  for  his  rent  as 
when  the  tenant  held  it  in  jjioduw  beneficii ;  for  though  the  lord 
parted  with  the  lands,  yet  the  rent  ftill  remained  to  be  the  lord's 
as  it  was  before,  and  therefore  he  had  the  fame  remedy  for  it,  as 
all  other  perfons  had  for  rents  referved  out  of  feudal  lands  ; 

Z  bus; 


but  If  the  land  lay  fallow,  and  did  not  afford  the  lord  his  rent,  the 
lord  after  fuch  ceCfing  of  his  tenant  ought,  by  award  of  his  three 
weeks  court,  to  feek  whether  there  were  diftrefs  to  anfwer  his 
rent,  and  this  award  of  the  court  ought  to  be  executed  in  the 
prefence  of  good  witnefles  ;  and  the  fame  ought  to  be  renewed  for 
three  courts,  till  the  fourth  court,  and  in  the  fourth  court  it  (hall 
be  awarded,  that  the  lord  (hall  take  the  tenements  into  his  hands 
as  a  dillrefs  or  pledge  for  the  rents  and  fervices,  and  (hall  detain 
them  for  a  vear  and  a  day  without  manuring  them  ;  within  which 
time,  if  the  tenant  come  and  make  agreement  with  the  lord  for 
his  arrears,  he  fhall  take  the  lands  into  his  hands  again  ;  but  if  he 
come  not  within  that  fpace,  the  lord  ought  openly  to  declare  all 
his  proieedirgs  to  the  county-court,  which  being  done  likewife 
at  his  own  court  next  following,  the  land  fhall  be  finally  awarded 
to  him. 

We  come  now  to  the  defcent  to  all  the  children,  which  runs  Lamb.  6z?. 
through  all  the  lands  in  Kefit,  and  it  is  probable  that  all  bochlands 
in  England  were  thus  partible,  though  it  further  happened,  that  all 
the  lands  in  Kent  were  all  allodial  without  villain,  and  for  the  mofl 
part  without  copyhold  ;  for  it  is  a  fufficient  plea  in  villenage  to 
fay,  that  the  defendant's  father  was  born  in  Kent,  though  not  to 
fay,  that  the  party  himfelf  was  born  there  ;  becaufe  for  the  father  to 
be  born  there  is  a  fuppofition  that  the  defendant  could  by  no  means 
be  a  villain,  that  being  a  country  totally  free :  it  is  probable  that 
this  happened,  becaufe  they  made  all  their  flaves  allodial  proprie- 
tors, Kent  being,  by  reafon  of  the  cinque  ports,  a  trading  country  j 
and  they  were  better  pleafed  with  the  rent,  than  if  they  had  their 
work  in  fpecie  •,  and  this  country  being  untouched  by  the  con- 
queror, there  could  be  no  villains. 

As  to  the  defcent,  that  was,  it  feems.  Introduced  by  the  notions  Seld.  jur.  of 
of  the  clergy  from  the  Roman  law,  where  all  the  land  was  equally  int^^^tes, 
divided  among  the  children  and  next  relations,  fo  are  the  laws  of      '    • 
the  confijfor. 

But  there  Is  a  great  difference  between  the  defcent  of  gavelkind  Co.  Li^  to- 
land  and  the  words  of  purchafe  of  the  fame  land ;  for  if  a  remainder  ^^  '  ^°^' 
be  limited  to  the  right  heir  of  J.  S.,  the  heir  at  common  law  fliall  Rob.  Gar. 
take  it,  and  not  the  heirs  in  gavelkind ;  the  reafon  is,  becaufe  this  i'7' 
remainder  being  newly  created  could  not  be  reckoned  to  be  within 
the  old  cuftom  ;  for  the  confirmation  of  the  conqueror  was  only 
of  the  old  privileges,  by  which  the  land  had  been  enjoyed,  and  not 
to  make  expofition  of  any  grant  afterwards  arifing. 

[But  if  a  man  has  lands  of  the  cuftom  of  borough-englifh,  and  Newcomen 
likewife  lands  at  common  law  ;  and  having  two  fons,  devifes  the  \y^^^^^* 
latter  to  his  heir  according  to  the  cuftom  of  borough-englifh,  the  Pr.  ch.464. 
youngeft  fon  fliall  take,  and  the  devife  fliall  not  be  defeated  be- 
caufe he  is  not  heir  at  common  law,  his  elder  brother  being  alive ; 
fmce  that  was  probably  the  reafon  of  his  making  the  devife,  as  thq 
latter  would  have  defcended  to  him,  had  his  brother  been  dead. 
So,  if  a  man  having  gavelkind  lands,  devifes  other  lands  to  his 
heirs  in  gavelkind,  all  his  fons  fhall  take  as  fufficiently  defcribed 
\jy  this  devife,  though  not  heirs  by  the  common  law. 

And 
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Co.  Lit.  And  if  a  man  feifed  in  fee  of  lands  in  gavelkind  make  a  gifi:  in 

^**^_''-  tail,  or  leafe  for  life  to  J.  S'.,  remainder  to  his  ownriglit  lieirs,  it 

'  ■*  *  '    feems,  all  his  fons  fliall  take  by  the  name  of  heirs,  for  the  re- 
mainder limited  to  the  right  heirs  of  the  donor  is  only  a  reverfion, 
he  bearing  in  himfelf  during  his  life  (in  judgment  of  law)  all  his 
heirs,  and,  therefore,  the  heir  Ihall  have  it  by  defcent. 
26  H.  8.  4.       So,  if  a  man  feifed  of  lands  in  gavelkind,  make  a  feoffment  to 
Culicm'^ol.i.  ^^^  ^^^  ^^  himfelf  and  his  wife  in  tail,  remainder  to  his  own  right 
Lamb.  5+8.  heirs,  this  remainder  fhall  go  to  the  heirs  by  the  cuflom.     For  it 
Rob.  Gav.    is  the  old  ufe,  and  the  heirs  take  by  defcent,  their  anceftor  having 
MrHar"     ^  precedent  ellate  of  freehold,  and  not  by  purchafe.] 

grave's  learned  notes,  Co. Lit.  10.  a.  n.  3.  27.  b. 

J4H.  S.  9.  And  as  to  lands  defcendlng,  the  cuflom  is  the  law  of  the  place, 
Nov  i-'.'^*  ^"^  cannot  be  altered  but  by  a6l  of  parliament,  for  being  the 
ancient  Saxon  law,  and  ftill  continuing  under  the  Normans,  it  can- 
not be  altered  but  by  tlie  legifiature ;  therefore  if  lands  efcheat  to  the 
crovi-n,  and  be  enjoyed  in  feveral  defcents,  and  be  after  granted 
out  by  the  king  in  knights  fervice,  yet  they  defcend  in  gavelkind, 
for  the  law  of  the  place  cannot  be  controlled  by  the  king's  charter. 
Mod.  <;6,  The  gabel  or  rent  ifTuing  out  of  any  gavelkind  land  fhall  enfue 

Vi  ^r"k    ^^^^  nature  of  the  land  ;  for  the  conqueror  confirming  the  privileges 
ing,  Bro.      relating  to  the  land,  doth  confirm  alfo  the  privileges  relating  to 
ux^.CuJiom,    the  tribute  or  rent,  which  is  but  the  profits  of  it.     ?Ience,  fince 
^  .  iont.       ^YiQ  rent  defcends  in  the  fame  manner  the  land  did,  it  follows  that 
all  rents  iiTuing  out  of  fuch  lands  fhall  defcend  in  gavelkind,  nor 
is  there  any  difference  that  can  be  well  conceived  between  a  rent- 
fervice  and  a  rent-charge  in  this  cafe  j  and  it  has  been  adjudged 
accordingly,   that  a  rent-charge,  granted  out  of  gavelkind  land, 
ftiall  defcend  according  to  the  rules  of  defcent  in  that  cuflom, 
becaufe  it  is  part  of  the  profits  of  the  land,  and  iffues  out  of  the 
land,  and  fo  fnall  fubmit  to  thofe  rules  which  govern  the  land  out 
of  which  it  fprings. 
Lamb.  6c8.       For  a  condition  broken,  the  heir  at  law  fliall  enter,  becaufe  the 
Co.  Lit.       condition  is  a  thin?  of  new  creation,  and  altof:ether  collateral  to 
[Infra,  tit.    the  land,  being  not  in  any  manner  like  the  rent,  which  is  part  of 
Heir  end       the  profits  of  the  land  itfelf -,  but  when  the  eldeil  fon  hath  entered 
^ncj  i,r,       £^j.  j|^^  condition  broken,  the  younger  children  ftiail  enjoy  the 
land  with  him ;  and  the  reafon  is,  becaufe  the  eldeil  fon  is  in  of 
the  old  eftate,  which  is  ftill  under  the  control  and  direction  of  the 
cuilom. 
Moor,  113.        [But  we  mufl  diflingulfh  between  a  condition  in  grofs,  and  a 
Godb.  2.       condition  incident  to  a  reverfion  •,  for  of  the  latter  the  fpecial  heir 
fhall  ^ake  advantage,  though  not  of  the  former.     A  man  made  a 
leafe  of  land,  parcel  borough-englifli,  and  parcel  at  common  law, 
by  indenture  for  twenty-one  years.     Provided  that  if  the  IclTor, 
his  heirs  or  alTigns,  {hould  give  a  year's  warning  to  the  leflee,  that 
he,  his  heirs  or  afngns,  would  dwell  there,  then  the  leafe  diould 
be  avoided  :  tlie  lefibr  died  leaving  two  fons ;  the  eldeil  affigned 
over  his  part  to  the  youngefl ;  and  the  queflion  was,  whether  the 
youngefl  fon  was  fuch  a  perfon  ^s  could  give  warning,  or,  whe- 
6  ther 


tlier  tne  condition  was  not  gone  by  the  feverance  of  tlii  reverfioii 
on  the  death  of  the  fatlier  ?  Alanivood  and  Moufon^  Juftices,  were 
of  opinion,  that  he  might  give  warning,  and  that  the  law  which 
fevered  the  reverfion,  has  fevered  the  condition  alfo ;  and  fo  for 
one  part,  as  heir  in  borough-englifli,  and  tor  the  other,  as  afUgnee 
of  the  elder  brother,  (by  Hat.  32/:/.  8.  c.  34.)  he  fhali  take  ad- 
vantage of  the  condition.  But  if  a  man  makes  a  feoffment  in  fee 
of  borough-englifli  lands  on  condition,  and  dies,  having  ilTue  two 
fons,  the  eldell  only  fliall  take  advantage  of  the  condition,  for  it 
is  a  condition  in  grofs  j  but  in  this  cafe  there  was  a  reverfion  in  the 
lefibr. 

If  a  leafe  for  years  be  made  of  two  acres,  one  of  the  nature  of  C0.Lit.21j. 
borough-englifh,  the  other  at  common  lav/,  on  condition,  and  the  Y^'  Robin- 
leilbr  die,  leaving  iffue  two  fons,  each  of  them  Ihall  enter  for  the  t^at  itTs^"' 
condition  broken ;  for  by  aCt  of  law,  a  condition  may  be  appor-  difficult  to 

tioned.  reconcile 

this  pafiage  ■ 
^ith  another  in  the  fame  book ;  i'23.  That  if  a  man  feifed  of  lands  ex  parte  tnatris,  makes  a  gift  in  tail 
or  leafe  for  life,  tl.e  heir  of  the  part  of  the  mother  fliall  have  the  reverfion  ;  and  the  rent  alfo,  as  incident 
thereunto,  fhall  pafs  with  it ;  but  the  heir  of  the  part  of  the  mother  fhall  not  take  advantage  of  a  con- 
dition annexed  to  the  fjme,  becajfe  it  is  not  incident  to  the  reverfion,  nor  can  pafs  therewith.  Co. 
Lit.  iz.  b.  But  as  this  is  not  warranted  by  the  cafe  cited  as  an  authority  for  it  by  Lord  Coke,  Mr» 
Robinfon  adheres  to  the  other  opinion  as  more  agreeable  to  common  reafon.     Robinf.  Gav.  121. 1 

Mafiivood,  in  Dy.  316.  ^.  puts  this  cafe  :  A  man  feifed  In  fee  of  Rob.  Gat. 
land  in  gavelkind,  has  iffue  two  fons,  and  by  his  laft  will  devifes  ^-^* 
the  land  to  his  eldell  fon,  on  condition  that  he  pay  to  the  wife  of 
the  devifor    100/.  at   a  certain  day;    and  he  fails  of  payment; 
whether  the  younger  may  enter  on  a  moiety  on  his  brother,  by  a 
limitation  implied  in  the  eftate  .''  ^7.  But  this  doubt  is,  as  Lord 
Coke  obferves,  well  refolved  by  the  following  determination  :  A  Weiiocke  v. 
copyholder  in  fee  of  land  defcendible  in  borough-englifh,  having  Hammond, 
three  fons  and  a  daughter,  after  a  furrender  to  the  ule  of  his  Vvdll,  cro!^  2'oi. 
devifes  the  land  to  his  eldeft  fon,  paying  to  his  daughter  and  each  sLeon.ii4- 
of  his  other  fons  40  j-.  within  two  years  after  his  death  :  the  eldeft 
fon  is  admitted,  and  does  not  pay  the  money ;  the  youngeft  fon 
enters  on  the  land,  and  his  entry  was  holden  lawful :  for  though 
the  word  paying  in  cafe  of  a  will  may  make  a  condition,  yet  here 
the  law  conftrues  it  a  limitation,  of  which  the  youngefh  fon  in  • 
borough-englifn  may  take  advantage  ;  and  it  is  the  fame  as  if  he 
had  devifed  the  land  to  his  eldeft  fon  till  he  made  default  in  pay- 
ment :  for  if  it  ftiould  have  been  a  condition,  then  it  would  have 
defcended  to  the  eldeft,  and  it  v/ould,  confequently,  have  been 
at  his  pleafure  whether  his  brothers  or  fifter  ihould  be  paid  or 
not. 

But  if  a  man,  having  three  fons,  devlfe  gavelkind  lands  to  his  Rob.  Gav. 
feco?id  fon,  paying,  or  upon  condition  to  pay  to  each  of  his  other  '^-• 
fons  roc  /.  and  the  devifee  fail  of  payment,  Mr.  Robinfon  thinks, 
that  the  youngeft  fon  cannot  take  advantage  of  this  by  entering 
into  a  third  part,  but  in  order  to  defeat  the  devife,  the  eldeft  fon 
ought  firft  to  enter  upon  the  whole,  agreeably  to  the  determina- 
tion in  the  cafe  of  Curtis  v  Wooherjiofie.,  Cro.  Ja.  56.  where  a  man 
having  three  fons  and  feveral  daughters,  devifed  htidi^  defcendible 

in 
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in  borough-englifli  to  his  fecond  fon  in  fee,  on  condition  to  pay 
20 /.  to  each  of  his  daughters  at  their  age  of  i\\  and  the  devifee 
not  paying  the  money  at  the  time,  the  youngeft  fon  entered  in 
his  own  name  ;  fuch  entry  was  holden  ill ;  for  this  ftiall  not  be 
•  taken  as  a  limitation,  but  as  a  condition,  it  differing  from  the  rea- 

fon  of  the  cafe  of  Wellocke  v .  Hamnmidy  where  had  it  been  con- 
ftrued  a  condition,  it  had  been  void  and  to  no  purpofe  ;  but  it 
(hall  be  expounded  according  to  the  common  law,  where  it  is  not 
neceflary  to  give  it  a  contrary  expofition.] 
Lit.  §210.        Touching  the  manner  of  defcent,  it  is  firfl  to  male  children, 
Co.  Lit.       tiien  to  the  female,  then  to  collateral  relations  •,  and  the  defcent 
Ltml>?6o8.  ^"^^i  after  the  manner  of  the  civil  law,  regard  to  the  Stirpes;  and 
therefore,  if  the  eldeft  fon  had  iflue  a  daughter,  (he  fhould  inherit 
her  father's  fhare  with  the  younger  fons. 
Hob.  31.  As  to  warranty,  and  its  manner  of  afFe£ling  heirs  in  gavelkind, 

Co. Lit.  tJ^e  law  Hands  thus;  if  a  man  enfeoffs  another  of  lands  with 
37  •  ^  •  warranty,  and  dies,  leaving  iffue  feveral  fons,  and  lands  in  gavel- 
kind to  defcend  to  them,  the  warranty  (hall  defcend  only  on  the 
eldeft  fon,  as  heir  at  common  law  ;  for  luarratity  being  a  cove- 
nant diJlinEl  from  and  collateral  to  lands,  it  could  not  come  under 
the  charafter  and  denomination  of  privileges  belonging  to  lands 
which  the  Conqueror  confirmed,  and  therefore  mult  be  governed 
by  the  rules  of  the  common  law,  which  will  carry  it  to  the  heirs  at 
common  law  -,  however,  in  this  cafe,  if  the  feoffee  is  empleaded, 
he  may  vouch  all  the  heirs  in  gavelkind,  that  he  may  have  the  full 
benefit  of  his  warranty ;  and  that  their  lands  being  fubje^l  to  the 
warranty,  they  may  be  called  in  to  the  defence,  that  they  may  not 
lofe  their  lands  without  being  concerned  in  the  defence  againfl: 
the  oppofite  title ;  but  in  this  cafe  the  feoffee  may,  if  he  pleafes, 
vouch  only  the  heir  at  common  law,  as  the  perfon  on  whom  the 
warranty  defcends  ;  fo  that  it  is  left  to  his  choice,  either  to  vouch 
all  the  heirs  by  the  cuftom,  that  he  may  recover  in  value  from 
them  all,  or  only  vouch  the  heir  at  common  law. 
Co. Lit.  But  the  great  queflicn  is,  in  cafe  all  the  heirs  are  vouched,  and 

376.  fa.  tj^e  i^gjj.  at  common  law  happens  to  have  nothing  at  the  time  of 
the  voucher,  fo  that  the  recovery  in  value  lies  upon  the  younger 
brothers  ;  who  in  fuch  cafe  fhall  deraign  the  warranty  paramount, 
and  recover  the  recompence  in  value  .''  Some  have  been  of  opi- 
nion, that  as  they  are  vouched  together,  they  (hall  all  vouch  over, 
and  that  the  recompence  in  value  fl;all  enure  according  to  the 
lofs. 

Others  have  holden,  that  It  is  agalnft  the  maxim  In  law,  that 
they  who  are  not  heirs  to  the  warranty  fhould  join  in  voucher,  or 
take  benefit  of  a  warranty  which  did  not  defcend  to  them ;  and 
therefore  the  heir  at  common  law  only,  on  whom  the  warranty 
defcended,  fhall  deraign  it,  and  recover  in  value :  but  this  is  de- 
Co.  Lit.  riied  to  be  law  on  the  other  fide ;  for  by  the  rule  of  law,  the 
376.  b.  vouchee  fliall  never  fue  to  have  execution  in  value  till  execution  is 
fued  againft  him,  and  therefore  he  canot  have  execution  in  va- 
lue ;  the^  urge  farther,  it  would  be  contrary  to  the  rules  of  rea- 

fon 


fbn  ^«d  equity,  that  the  heir  at  common  law  fhould  have  all  [(a)  And  In 

the  benefit,  while  the  fpecial  heirs  fuftain  all  the  lofs ;  and  to  camev°^ 

ftrengthen  this  opinion,  my  Lord  Coke  adds  (a),  that  the  reafon  sj^s,  Lord 

given  in  the  books,  why  the  fpecial  heirs  {hould  not  be  vouched  Coke  faith, 

only,  is,  becaufe  if  they  only  were  vouched,  they  would  lofe  the  '^?'  '^  '^* 

benent  of  the  warranty  paramount;  and  tneretore  the  heir  at  moniawbe 

common  law,  fliajl  be  called  upon  with  the  reft,  that  they  may  vouched  for 

all  deraign  the  warranty  paramount ;  but  ^  ZhoToX, 

the  heirs  in  gavelkind,  becaufe  of  the  poffeflion,  they  all  (hall  vouch  over,  and  what  is  recovered  in  value 
/hall  go  only  to  the  heirs  in  gavelkind.  So,  if  two  be  vouched  where  one  has  nothing,  and  they  vouch 
over,  the  recovery  in  value  goes  only  to  him  who  had  the  intereft.  Cro.  Ja,  218.  And  nf  the  fame 
opinion,  both  as  to  heirs  in  gavelkind  and  borough-englilTi,  was  Holt,  C.J.  in  the  cafe  of  Page  v, 
Hajwaid.  Rob.  Gav.  131.] 

The  eldeft  fon  only  Is  rebutted  by  the  warranty ;  for  a  war-  Lamb.  608, 
ranty  being  a  covenant  diftindl  from  lands,  the  confirmation  of  ^°-  ^'^ 
the  conqueror,  which  related  only  to  lands,  and  the  privileges  cro,  Ellz. 
belonging  to  lands,  could  not  extend  to  it;  fo  that  in  its  defcent  43'- 
14:  muft  be  direded  by  the  rules  of  the  common  law,  and  fo  go  to  Leon.  112. 
the  eldeft  fon  and  bind  him.  But  '9. "for 

in  the  lalt  of  thefe  books  there  is  a  cafe  to  this  efFefl :  Aformedon  in  defcender  was  brought  by  three  fons 
of  lands  iB  gavelkind,  and  the  warranty  of  their  anceftor  was  pleaded  againft  them  in  bar  j  upon  which 
they  were  at  iflue,  if  aflets  by  defcent ;  and  it  was  found  by  fpecial  verdift,  that  the  father  of  the  de- 
mandants was  feifed  in  fee  of  lands  in  gavelkind,  and  devifed  them  to  the  demandants,  and  to  their  heirs, 
equally  to  be  divided  among  them  ;  and  the  court  was  of  opinion,  that  they  were  in  as  purchafers  by  the 
devife,  and  confe<3uently  that  the  lands  were  not  affets  j  fo  that  in  this  cafe  the  rebutter  of  ail  the  fons, 
and  not  of  the  heir  at  law,  was  admitted. 

[Three  men  levied  a  fine  with  a  warranty  for  the  heirs  of  them  24  E-  3-  66. 
all :  the  court  doubted  whether  they  ftiould  receive  it,  for  that  the  ^^  ^'f^^- 
warranty  ftiould  be  for  the  heirs  of  one  in  certain  •,  but  becaufe  5^0.  pin^* 
the  land  was  gavelkind,  and  the  conufors  heirs  by  the  cuftom,  the  65. 
court  received  it.] 

By  the  cuftom  of  gavelkind,  a  hufband,  after  the  deceafe  of  his  Lamb.  615. 
wife,  is  to  have  a  moiety  of  fuch  gavelkind  land  whereof  his  wife  ^°-  Lit.  30, 
had  an  eftate  of  inheritance,  whether  he  had  iflue  by  her  or  not,  Rob.'ca^v. 
which  he  is  to  hold  without  committing  wafte,  and  the  like,  as  in  135.,  &c. 
tenancy  by  the  curtefy,  as  long  as  he  continues  unmarried. 

Likewife  the  wife,  by  the  fame  cuftom,  is  to  have,  after  the  Cro.  Eliz, 
death  of  her  huftjand,  a  moiety  of  his  inheritance  in  gavelkind,  '^'- 
to  hold  as  long  as  ftie  continues  unmarried  and  chafte,  the  pre-  Leon. 133.* 
fumptlon  [a)  of  her  chaftity  to  continue  till  flie  can  be  proved  to  Roll.  Ahr. 
have  been  delivered  of  a  child  got  during  her  widowhood.  ^5?- 

authorities  are  not  wanting  to  fhew  that  this^prefumption  fails  merely  upon  evidence  of  the  commiiTion 
of  the  aft  of  fornication  itfeif,  though  the  deteftion  of  it  be  not  made  in  this  publick  manner.  Roba 
Cav.  165.,  and  the  authorities  there  produced.] 

A  woman  cannot  waive  this  dower,  and  claim  her  dower  at  Savii,  91. 
common  law;  for  where  gavelkind  is  the  lex  loci^  it  muft  govern  Leon. if j. 
the  property  of  the  place  ;  and  all  controverfies  concerning  lands, 
where  fuch  law  obtains,  muft  be  determined  with  3  ftricl  regard 
to  the  cuftoms  which  are  annexed  to  fuch  law ;  for  if  fuch  law 
and  its  cuftoms  are  not  made  the  rules  to  decide  tlie  differences 

by. 
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by,  fKjR  arife  wltMil^  tlie  precin£b'  where  they  obtain,  they  are  not 

the  law  there. 
Lamb. 618,        Laivhard  is  of  ophiion,  that  a  legal  fcijin  of  lands  in  gavelkind' 
^'9-  in  a  hutband  will  not  entitle  a  wife  to  dower,  as  it  will  of  an  iu- 

li  no  cafe  heritancc  at  common  law,  but  that  an  aElual  fe'ifin  is  required  ; 
in  the  books  and  htf  founds  his  opinion  on  the  words  of  the  Kentifo  cultom, 
to  warrant  ^vhich  he  hath  placed  in  the  latter  end  of  his  book  {n) ;  the  words 
of' Mr.  3re  thefe,  that  a  woman  Ihall  be  endowed  dcs  tenements  dont  foit 
Lambard;  baroii  mortijl  feife  iff  vfjlii ;  which  word  ^vj,/?//,  in  his  opinion,  mud 
^r*! '^  ?,       mean  an  actual  feifin  ;  and  confequently,  fnice  cuftoms  deroG;a- 

obftrvable,  '  n.  •  r  n.xx- 

that  the  tory  from  the  common  law  mult  receive  a  levere  conltruction,  a 
word  -veftu     w'liz  wiU  not  bc  rcccivcd  to  claim  her  dower  in  gavelkind  without 

is  not  in  the   ^^^^^  ^^^^^^  ^f  .j^^  hulband. 
edition  or 

the  book  referred  to,  viz.  the  Cufiujnal,  printed  by  Tof.el ;  nor  in  a  marufcript  copy  of  that  record 
fairly  written  on  velhim,  amongft  a  colleftion  of  the  old  itatutes  in  Lincoln  i-Inn  Library.  But  were 
Mr.  Lambard's  the  right  re-iding,  it  might,  as  Mr.  Robinf)n  obferves,  bear  lome  doubt  whether  he  has 
not  put  too  ftrcng  an  interpretation  on  this  word  ;  fcr  an  cftate  -vejled,  by  no  means  imports  that  the 
tenant  has  a  feifin  in  deed, -but  o.ily  that  the  eftate  is  not  in  abeyance  or  contingency  ;  and  undoubtedly 
the  eftate  vejli  in  the  heir  at  law  immediately  on  the  death  of  his  anceftor,  which  is  before  entry  called  1 
feifin  in  law.  But  let  the  proper  fenfe  of  this  fingle  word  be  what  it  will,  it  can  fcarcely  be  fufficient  to 
add  fo  unreafonable  a  qualification  to  the  cuftom,  as  that  the  laches  of  the  hu{ba.-,d  in  gaining  an  aftaal 
feifin  by  entiy,  fhall  prejudice  the  wife,  without  a  Itrong  ufage  accordingly.     Rob.  Gav.  171,  2. 

Cro.Eiiz.  AH  gavelkind  land  is  devifeable,  for  the  alledial  property  doth 
561, 562.     follow  the  rules  of  the  civil  law,  which  permits  any  nerfon  to 

FRob.  Gav.  ,       ,  .  .,,  ,  ,.<-       r         r   1  '  n  1      1  •  •  1 

254.]  But  make  his  will,  and  to  dilpoie  or  his  eltate  ;  and  this  notion  the 
by  the  ex-  clergy  fccm  to  have  brought  over  into  all  thofe  allodial  poflelTionsj 
I7thta^^    and  the  cuftom  hath  continued  ever  fince. 

ate  of  frauds,  29  Car.  2.  c.  3.  §  5.  the  devife  of  thefe,  as  of  other  lands,  mufl  bc  in  writing. 

All  the  children  fliall  join  In  a  writ  of  attaint,  and  in  a  writ 
of  error  touching  the  gavelkind  lands ;  for  fince  they  have  a 
joint  title,  they  are  to  join  in  all  actions  for  the  recovery  of  their 
rights. 

(B)  The  particular  Cafes  which  have  been  adjudged 
relating  to  this  Cuftom. 

Leon.  13J.  tN  dower  brobght  by  a  hufband  and  wife,  the  defendant  pleads^ 
pi.  S2.  J.  tiijit  ti^e  land,  of  which  dower  is  demanded,  is  of  the  nature 

of  gavelkind ;  and  that  the  cuftom  is  in  land  of  fuch  nature  t(> 
endow  the  wife  of  a  moiety  itnendum  qiiarndiu  non  mnritata  reman-' 
ferity  i2f  non  aliter ;  upon  which  the  demandants  demurred,  and 
judgment  was  given  againll  them,  becaufe  the  cuftom  is  well 
pleaded  againft  the  dovi'er  in  tlie  afurmative,  with  the  negative  i^ 
non  aliicr^  and  is  confefled  by  the  demurrer ;  and  therefore  the 
feme  cannot  be  endowed  contrary  to  the  cuftom  fo  exprefsly  al- 
lowed . 
Co.  Lit.  If  a  man  felfed  of  lands  in  gavelkind  give  or  devife  them  to  a 

*"•  ^*  man  and  his  eidcft  heirs,  thi^  does  not  alter  the  cuftomary  inhe- 

ritance, or  hinder  the  defcent,  according  to  the  rules  in  gavel- 
kind, for  that  can  be  only  done  by  a<5t  of  parliament. 


If  lands  in  gavelkind  defcend  to  the  king  and  his  brother,  the  Plow.  205, 
king  (hall  take  one  moiety,  and  his  brother  the  other  ;  but  if  the  ^°'  ^"'  di- 
king dies,  his  moiety  fliall  defcend  to  his  eldeft  fon,  and  not  ac- 
cording to  the  rules  of  defcent  in  gavelkind  ;  for  the  king  vva^ 
feifed  of  his    moiety  jure   coron.e^  therefore   it    fliall  attend  the 
crown,  and  confequently  go  to  the  eldeft  fon. 

A.  feifed  of  lands  in  gavelkind  had  iffue  three  fons,  and  devifed  Moor,  864. 
part  to  one,  part  to  another,  and  other  part  to  a  third;  and  ap-  ^^^'^.^' 
pointed  by  his  will,  that  if  any  of  them  died  without  illue,  that 
the  other  fhould  be  his  heir  ;  and  it  was  adjudged,  that  each  of 
them  had  an  eftate-tail  by  implication,  by  that  part  of  the  will, 
that  if  any  of  them  died  luithoiit  ijfue^  the  other^  Sec.  and  likewife 
that  the  word  heir  makes  a  fee-fimple  in  that  part  that  defcends 
to  the  furvivor,  upon  the  death  of  the  reft  without  iiTue. 

A  man  feifed  of  land  in  gavelkind  makes  a  feoiFment  to  the  ufe  B--o.  tit. 
of  himfelf  and  his  wife  in  tail,  the  remainder  to  his  risrht  heirs;  f^/^""-'  CO- 

r  j;-i  •!•  iri---  j  [But  where 

the  word  /je:rs  m  the  rem.amaer  is  a  word  or  hmitation,  and  not  a  truft  of 
of  purchafe  ;  and  therefore  the  remainder  fliall  defcend  according  gavelkind 
to  the  cuftom  of  gavelkind.  '''"'^'  '^  ^'^' 

c  eciitory, 

and  to  be  carried  into  execution  by  a  court  of  equity,  that  court  will  direfl  the  conveyance  to  be  made 
according  to  the  rules  of  the  comnnon  law,  and  not  according  to  the  cullom.  Robins  v.  Dixon, 
I  Atk.  607.     See  Starkey  v.  Starkey,  infra,  tit.  Ufes  and  Tiujfs  [H),  S.  PJ 

Lands  in  Kent  were  difgavelled  (by  31  H.  S.  cap.  3.  and  a  pri-  Raym.  59. 
vate  acl  made  2  £5  3  £.  6.)  to  all  intents,  conftructions,  and  pur-  "^^J-P' 
pofes  whatfoever  ;  and  that  they  fliould  defcend  as  lands  at  com-  135.*^^' 
mon  law,  any  cuftom  to  the  contrary  notwithftanding  ;  and  the  Lev.  79. 
queftion  was,  whether  thefe  lands  loft  by  thefe  ftatutes  all  their  li^'j'''  ^^.^' 
other  qualities  or  cuftoms  belonging  to  gavelkind,  as  well  as  their         '     ^* 
partibility  ;  and  refolved  that  they  iofe  only  their  partibility. 

For  firft,  thefe  a£ls  were  made  at  the  petition  of  thofe  gentle- 
men whofe  lands  were  difgavelled,  to  prevent  the  extintSlion  of 
their  families  by  the  frequent  divifions  of  thofe  lanci* ;  therefore  it 
is  to  be  prefumed,  that  the  legiflature  intended  only  to  deftroy 
partibility,  as  that  part  of  the  cuftom  which  tended  to  the  crum- 
bhng  of  families ;  and  not  thofe  other  beneficial  cuftoms  an- 
nexed to  fuch  lands  in  Ke/it,  fuch  as  deviling,  forfeiture  for  trea- 
fon  only,  ^f. 

2.  To  expound  this  private  a£l  of  the  il^  ■},  E.  6.  literally  ia 
the  claufe,  (that  theyfliould  he  as  lands  at  commsti  laiv  to  all  intents 
and  purpofes)  would  take  away  all  manner  of  power  of  devifmg 
thofe  lands ;  for  lands  at  common  law  were  not  devlfeable ;  and 
this  att  being  fubfequent  to  32  H.  8.  cap.  i.  and  34  <5'  35  i7.  3. 
cap.  5.  of  wills,  muft  repeal  them,  and  confequently  prevent  all 
future  devifes ;  but  this  reftraint  cannot  be  intended  to  be  within 
the  view  of  the  petitioners,  nor  of  the  legiflature  that  framed  the 
att  upon  the  petition. 

3.  Though  in  the  beginning  of  the  claufe  the  words  to  all  in-  Sid.  13T. 
tents  and  purpofes^  &c.  are  large,  yet  they  are  reftraincd  by  the  laft  Ra>ni.  59. 
words  of  the  claufe,  viz.  that  they  fliould  defcend  as  lands  at 
common  law,  and  confequently  the  cuftom  of  partibility  is  only 
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deftroyed  ;  moreover  it  is  very  much  to  be  dcubtCvl,  ^vl^ether  the 
power  of  devifing,  and  the  other  qualities  aim  x-'d  tr  the  partible 
lands  in  Kent^  be  eflential  to  gavelkind  ;  for  the  ciKLom  of  gavel- 
kind prevails  in  other  countries  befides  Keni ;   and  yet  it  may  be 
very  much  queflioned,  whether  the  gavelkind  of  Kenty  and  that  in 
other  countries,  agree  in  any  thing  but  the  manner  of  dcfcent ; 
and  if  this  doubt  may  be  admitted,  then  thofe  extraordinary  cuf- 
tonis  in  Kent  cannot  be  extinguiflied  in  a  flatute,  without  particu- 
lar words  for  that  puvpofe. 
Raym.  76.        To  iUuCtratc  this  point  farther,  it  will  be  necefTary  to  take  no- 
1  Lev.  79.     tjce^  that  it  is  fulhcient  for  any  one,  who  will  entitle  himfelf  by 
Crt.  Car.      t'^^  cuftom  of  gavelkind,  to  plead  that  the  land  is  in  Kefit^  and  of 
562.  the  nature  of  gavelkind,  without  pleading  the  cuflom  fpecially  ; 

a  Sid.  153.  ^y,-  jf  gj^y  Qjjg  -^wx  plead  the  cuftom  of  dcvifnig,  or  of  having  a 
Brooks^'  moiety  as  tenant  by  the  curtefy,  or  in  dower,  he  muft  plead  the 
Lamb.  595-  cuftom  fpecially,  and  not  in  tliat  general  manner  he  may  plead 
Rob.  Gav.  gavelkind  •,  and  the  reafon  of  this  difference  fcems  to  be  this, 
*''  That  gavelkind  in  Kent  is  the  general  law  of  the  place,  and  no 

particular  cuftom  j  and  therefore  when  it  is  generally  alleged,  the 
court  fhall  take  notice  of  it  as  of  a  law  that  prevails  in  a  confider- 
aLd.Raym.  able  part  of  the  kingdom ;  but  as  for  the  other  cuftoms,  they  are 
'^9-"  not  an  eflential  part  of  gavelkind,  and  fo  are  not  laid  before  a 

court  upon  a  general  pleading  of  gavelkind,  but  require  a  parti- 
cular manner  of  pleading  them,  as  all  ether  private  cuftoms  do 
which  are  derogatory  to  the  laws  of  the  kingdom,  that  the  judges 
may  be  apprifed  of  them,  and  where  they  obtain,  and  fo  give  their 
decifions  with  regard  to  them. 
Co.  Lit.  Heirs  in  gavelkind  fliall  make  partition  as  parceners,  and  a  writ 

V-^'t\r.     of  partition  lies  between  them  as  it  does  between  parceners-,  a"d 
*  " "  ^'    in  the  declaration  upon  fuch  writ  the  cniftom  muft  be  mentioned  ; 
as  to  fay,  that  the  land  is  of  the  cultom  of  gavelkind  \  but  they 
need  not  prefcribc  •,  for  though  the  cuftom,  as  different  from  the 
general  law  of  the  kingdom,  muft   be   taken   notice  of  to   the 
judges,  yet  there  is  no   neceftity  for  prefcribing,  becaufe  It  is 
lex  loci. 
iLd.Raym.       [If  a  man  has  three  fons,  and  piarchafes  lands  in  gavelkind,  and 
*  24-  a  younger  fon  dies  in  the  lifetiiae  of  the  father,  leavin^r  iflue  a 

J  P.  WrA?'  daughter,  the  daughter  ftiall  inherit  the  part  of  her  father y.v-^^ 
f'Z-  repr^cfirJaticms :  for  the  cuftom  having  made  all  the  fons  heirs,  the 

6  Mod,  120.  \^^^  implies  all  the  neceiTar-  incidents  and  con  f  quences  in  point 
of  defcent.  And  the  reprefentative  would  in  like  manner  be  ad- 
mitted, though  the  lands  were  not  purchafcd  till  after  the  death  of 
her  father.  J 


t  371  ] 
(Brants. 

THE  word  grafii  is  regularly  applied  to  things  incorporeal,  Cd.LU, 
fuch  as  advowfons,  rents,  commons,  revetfions,  ^c.  which   '7*-  »• 
are  therefore  faid  to  lie  in  grant,  and  not  in  (a)  livery,  becaufe  they  [The  legal 
cannot  pafs  from  one  to  another  without  (3)  deed.  import  of 

the  word 
"  grant,"  and  its  operation  in  conveyances  of  eftates  in  fee-fimple,  in  gifts  in  tail,  and  in  leafes  for  liv«9 
and  for  years,  is  explained  by  Mr.  Butler  in  his  very  learned  note  upon  Co.  Lit.  384.3.]  (a)  What 
things  lie  in  grant,  and  not  in  prefcription,  Sf  "vice  -verfa,  ai^e  Dav.  I3.  {b)  That  a  rent  granted 
by  one  coparcener  to  another,  for  equality  of  partition,  is  good  without  deed,  becaufe  they  do  not  clain^ 
from  each  other,  but  as  making  one  heir  to  their  anceftor.     Co.  Lit.  169.  a. 

On  this  difFerence  between  things  corporeal  and  incorporeal.  It  Lit.  §  6*7. 
hath  been  holden,  that  there  can  be  no  difcontinuance  of  things  Co. Lit. 327, 
which  lie  in  grant;  and  therefore  if  tenant  in  tail  of  a  rent,  ad-  Leon.  m. 
vowfon,  common,  or  remainder,  or  reverfion  expeElant  on  a  free-  ©"  -vUt 
hold,  make  a  grant  by  deed  or  fine,  or  diiTeife  the  tenant  of  the  *And.jj3, 
land  out  of  which  the  rent  is  ilTuing,  whereof  he  is  feifed  in  tail, 
and  make  a  feoffment  with  warranty,  that  thefe  a£ls  work  no  dif- 
continuance of  the  entail,  for  nothing  pafles  but  during  the  life  of 
tenant  in  tail,  which  is  lawful. 

Alfo,  of  things  which  may  be  transferred  without  the  notoriety  Co.  Lit. 
of  livery  and  feifin,  fuch  as  rents,  advowfons,  ^c.  which  lie  in  *33-  ''• 
grant,  a  man  cannot  by  any  difpofition  or  aft  in  pais  forfeit  them  •,       °'  ^'' 
and  therefore,  if  a  man  feifed  of  a  rent,  advowfon,  or  common 
for  life,  grants  them  by  deed  to  another  in  fee,  this  is  no  for- 
feiture, for  this  can  be  no  way  prejudicial  to  him  in  reverfit)n,  be- 
caufe, fhould  the  grantee  claim  an  eftate  in  fee,  he  can  make  no 
title  without  the  original  grant  made  to  his  grantor,  by  which  it 
mufl;  appear  what  intereft  he  had,  and  confequently  what  eftate 
he  could  convey  ;  and  fo  the  grantee,  notwithftanding  the  grant 
in  fee,  can  claim  no  larger  eftate  than  his  grantor  had  power  tQ 
make,  and  fo  he  in  reverfion  can  receive  no  prejudice. 

So,  there  can  be  no  occupant  of  things  which  lie  in  grant  (<r),  Co.  Lf^ 
and  which  cannot  pafs  without  deed,  as  rents,  ^c,  becaufe  thefe  ***^; 
things  having  no  natural  exiftence,  but  confifting  purely  in  the  y\j,j.,  * 
agreement,  and  depending  on  the  inftitution  of  the  focieiy  for  Cro.  Eiiz. 
their  being,  no  man  can  enter  to  pofiefs  them  ;  befides,  as  thefe  T^i-  901* 
things  are  framed,  and  have  their  exiftence  by  the  municipal  laws  [(c)That  ii^ 
of  the  nation  ;  fo  thofe  laws  have  eftabllftied  the  fol'emnity  of  a  z  general 
deed  to  transfer  them  ;  from  whence  it  follows,  that  fince  no  "^^"^^Jj, 
man  can  make  himfelf  a  title  to  thofe  things  without  deed,  who-  ing  to  Lord 
ever  claims  them,  muft  (hew  he  is  a  party  to  the  deed  before  he  Coke,  Co. 
can  derive  himfelf  a  title  to  the  things  contained  in  the  deed.  u'/Jeri^ire 

named  in  the  grant  of  a  rent  tur  autre  vie,  they  /hall    take.     Dy.  iS6.  io  marg.     i  BulSr.  jj^ 
Mo.  6S3.  664.    Godb.  172.]  ' 

B  b  2  But 
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(Brants* 

But  for  the  better  underftanding  of  this  head  we  (liall  consider, 

(A)  What  Perfons  may  make  good  Grants  :  And 
herein, 

1.  Of  Grants  by  Corporations. 

2.  Of  Grants  by  Ecclefiaftical  Perfons. 

3.  Of  Grants  by  Infants. 

4.  Of  Glrants  by  Feme  Coverts. 

•5.  Of  Grants  by  Idiots  and  Perfons  of  Infane  Memory. 
6.  Of  Grants  by  Perfons  under  Durefs. 

(B)  What  Perfons  may  take  by  Grant. 

(C)  What  Name  or  Defcription  of  the  Grantor,  or 
the  Grantee,  will  make  the  Grant  certain  enough. 

(D)  Of  what  Intereft  in  the  Grantor  he  may  difpofe : 
And  herein, 

1.  Where  by  Reafon  of  Elaintenance  a  Thing  cannot  be 
granted  or  afhgned  over. 

2.  Where  the  Grantor  mull  have  the  abfolute  Property,  fo 
that  the  Grant  be  not  to  the  Prejudice  of  a  third  Perfon. 

3.  Whether  a  bare  Right  or  Poffibility  may  be  granted  or 
affigned  over. 

4.  What  Seifin  or  Pofleffion  in  the  Grantor  will  enable  hira 
to  grant  it  over. 

5.  Where  the  Grantor's  Right,  being  joined  with  a.Truft 
or  Confidence,  is  incapable  of  being  granted  or  affigned 


over. 


(E)  What  Ceremony  ^is  requifite  to  the  Perfedion 
of  a  Grant :  A.nd  herein  of  the  NecefTity  of  a  Deed. 

(F)  What  Words  are  fufficient   to   create  a  good 
Grant. 

(G)  Where  a  Thing  {hall  be  faid  to  pafs  by  Grant, 
or  fome  other  Conveyance. 

(H)  Where  Grants  ihall  be  faid  to  be  good,  or  void, 
for  Incertainty  :  And  herein, 

1.  What  fhall  be  a  fufficient  Defcription  of  the  Thing  grant- 
ed, notwithftanding  any  Mifrecital  thereof. 

2.  Where  a  Defe6l  in  the  Defcription  may  be  aided  by  Re*" 
iation  to  a  Thing  certain, 

3.  Where 
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3.  Where  by  an  Eleclion  given  to  the  Grantee,  he  may  vcr- 
duce  an  uncertain  Grant  to  a  Certainty. 

{ I )  How  Grants  are  to  be  expounded  :  And  herein, 

1.  How  to  be  conftrued  where  there  appears  a  Repugnancy 
in  the  Words. 

2.  Where  the  Premifes  differ  from  the  Habendum^  and  there- 
in how  far  the  Habendum  may  enlarge  or  abridge  the  Grant 
in  the  Premifes. 

3.  How  the  Words  of  a  Grant  are  to  be  conftrued  as  to  tlie 
Things  intended  to  be  granted. 

4.  Where  a  Thing  ftiall  be  faid  to  pafs  as  appendant,  appur- 
tenant, or  incident. 

5.  What  Eftate  or  Intereft  (hall  be  faid  to  be  granted. 

6'  At  what  Time  the  Thing  granted  becomes  vefted,  and 
when  the  Grantee  muft  take  the  fame. 


(A)  What  Perfons  may  make  good  Grants :  And 

herein, 

I.  Of  Grants  by  Corporations. 

/corporations  aggregate,  although  they  be  Invlfible,  and  exift  ButfortWa 
^^  only  in  fuppofition  and  intendment  of  law,  yet  are  they  ca-  '""^^  ''^•. 
pable  of  making  grants  and  parting  with  their  poiTeffions.        "  ""fraucnt. 

But  a  dean  without  the  chapter,  a  mayor  without  his  common-  21E.4.  i^* 
alty,  the  mafter  of  a  college  or  hofpital  without  his  fellows,  can-  p^'^u'/'* 
not  grant  or  make  any  contradt  that  will  bind  the  corporation.        -2!       ^^' 

2.  Of  Grants  by  Ecclefiaftlcal  Perfons. 

The  grants  of  all  perfons  dead  in  law,  as  monks,  friars,  ca-  Perk.  §  3, 
nons  profeifed,   and  fuch  like   religious  perfons,    were  always 
holden  void. 

But  it  feems  that  by  the  common  law,  deans  and  chapters,  Comp.  in. 
wafters  and  fellows  of  colleges,  mafters  and  brethren  of  hofpitals,  <='imb.4i5. 
and  fuch  like  corporations  aggregate  of  many,  might  of  them- 
felves  alone,  without  the  confent  or  confirmation  of  any,  have 
made  long  leafes  for  lives  or  years,  or  gifts  In  tail,  or  efiates  in 
fee  to  others  of  their  pofTeflions,  at  their  wills  and  pleafure. 

So,  bilhops,  deans,  dffc.  feifed  in  the  right  of  their  bifliopricks,  Comp.  in- 
deaneries,  (b'c.  fo  archdeacons,  prebendaries,  parfons,  vicars,  ^^.  *='*'"'''4i5' 
with  the  confent  and  confirmation  of  others,  might  grant  their 
pqfleflions  in  the  fame  manner  as  other  aggregate  corporations. 

B  b  3  But 
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r;</«thefe  But  now  hy  the  ftatutesof  i  Eliz.  cap.  19.  and  i^EIiz.  cap.  jo. 
ftiiutesaiid  ^jj  gifts,  grants,  feoffments,  or  other  conveyance  by  bifhops, 
tionof^hTm"  maftcTS,  and  fellows  of  colleges,  deans  and  chapters,  is'c  are 
tit.  Leajcs  void,  exccpt  leafes  for  the  term  of  twenty-one  years  or  three 
and  Terms     ]ives,  bchic  made  conformable  to  the  rules  prefcribed  by  thefe 

for  Tears,       n  ' 

•'  ftatutes. 

Hetley,  57.        If  a  perfon  obtains  a  grant  to  build  houfes  on  church  or  college 

land,  and  this  is   confirmed  (v/here  confirmation  is  neceflary); 

this  grant  makes  no  alienation,  but  is  only  as  a  licence  or  cove" 

nant ;  for  the  foil  remains  in  the  grantor,  and  fo  by  confequence 

the  houfes  are  alfo  in  him. 
1  Co.  f.^  Ecclefiaftical   perfons  feifed   of   advowfons   in    right   of  their 

«fe  7  *ade  ^^^''ches,  are  reilrained  from  alienating  the  fame,  or  granting  the 
bya'biihop,  next  or  Other  avoidance  thereof,  to  the  prejudice  of  their  fuccef- 
though  con-  fors ;  for  thefe  are  parcels  of  the  poirelhons  and  hereditaments  of 
i^n\nl  *^^^  church,  and  not  things  whereof  an  annual  rent  or  profit  can 
chapter,       be  referved. 

are  void. 

CrcEliz.  But  though  thefe  grants  aie  voi^  againft  their  fucceflbrs  and  the 

207.  440.     ]{ing,  yet  the  grant  of  a  bifliop,  in  fuch  cafe,  is  good  againft  him- 

Ander.24r.  felf  i  io  that  he  cannot  avoid  it  during  the  time  that  he  conti- 

nueth  bifliop,  the  ftatutes  being  made  only  for  the  benefit  of  the 

fucceflbrs  and  the  king,  that  by   the   preceding  pofleflbrs  they 

might  not  be  prejudiced  in  their  refpeflive  rights ;  but  not  to  re- 

ftrain  thofe  in  pofleffion  from  doing  any  thing  to  bind  themfelves 

during  their  own  time. 

3Co.€o.  The  like  law  in  cafe  of  grants  made  by  deans  and  chapters, 

Cro.^ac.      £py  jj^^y  g^g  y^j^  when  the  dean  (being  principal  member  of 

i'he  grant     the  Corporation)  dies,  and  bind  both  dean  and  chapter  during 

o»"  the  next    his  life  only. 

«void<jnce 

by  a  chapter,  not  being  made  by  the  bead  of  the  corporation,  Is  void  immediately,     z  Mod.  ^o. 

»o  Co.  60.        So,  the  grant  of  the  next  avoidance  of  an  advowfon  is  only 

'^^^I  '^A«  ^^^^  againft  the  fucceflbr,  but  (hall  bind  the  bifliop  himfelf,  i^c, 

(a)  So]  if  So,  if  an  annuity  be  granted  by  a  bifliop  out  of  the  poflefllon  of 

a  biihop  the  biftioprick,  this  is  not  void  (a)  againft  the  bifliop  that  makes 

makes  a  ^j^g  graiit  thereof. 

about  twenty-one  years,  this  ftiall  bind  the  bi/hop  during  his  time,     i  Leon.  1 34..  Or  if  a  bi/hop 

lets  tithes  for  three  lives,  which  is  a  void  ieafc  againft  the  fuccclfor,  bccaufe  there  is  not  any  remedy  for 

the  rent  ;  yet  it  is  not  void  againft  the  bilhop  himfolf.     Cro.  Jac.  173. So,  where  «  bifhop  by 

deed  enrolled  granted  to  the  queen,  without  the  conlcnt  oi  ihe  dean  and  chapter  5  it  was  Lolden  that  this 
v;ai  not  void  againft  the  bi/hop  himfelf.     Roll.  Rep.  151. 

Gouidf.  So,  if  an  (h)  archdeacon,  dean,  prebendary,  ^c.  make  leafes, 

l^^'  ^  or  other  grants  of  any  of  their  fole  pofieflions,  not  warranted  by 
(i)  Bu't"  '    ftatute,  they  fliall  be  bound  by  their  own  grants  for  the  time. 

where  there  is  a  chapter  that  huh  no  dean,  as  the  chapter  of  the  collegiate  church  o{ Soulhivcl,  grants  or 
leafes  made  by  them,  contrary  to  the  ftatute  of  13  El.  c.  10.  are  void  ab  initio,  for  they  mult  be  eithex- 
fo,  or  good  for  ever.     Mod.  204.  So,  in  alj  cafes  where  a  corp:)ration  aggregate  makes  a  Ieafc  not 

warranted  by  the  ftatute  of  13  Eliz.  c.  10.  fnch  Icafe  is  void  ab  initio  againft  themfelves ;  bat  where  a  fole 
corporation  makes  fuch  leafe,  it  fliall  bind  him  that  makes  it,  but  fliall  be  void  againft  his  fucceflbrs. 
Leon.  308.  Hard.  ^2,6. 

Where* 
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Where  the  mafler  and 'fellows  of  a  college  by  deed  enrolled  nCo.  67. 
made  a  leafe  not  warranted  by  the  ftatute,  and  levied  a  fine,  and     .   '      P* 
five    years   palTed    without   claim  j  in   this    cafe,  though   it  was  Leon.  306. 
holden,  that  the  leaf^  was  void  againit  the  fucceeding  mafter,  yet 
it  was  good  during  the  life  of  the  mafter  that  was  party  to  the 
leafe,  and  made  no  claii'n,  becaufe  he  is  the  head  and  principal 
part  of  the  corporation. 

3.  Of  Grants  by  Infants. 

Infants  in  regard  to  their  want  of  underftanding  are  fo  far  pro-  f^Ue  heid 
tedled  by  the  law,  that  {a)  regularly  all  their  grants  are  void  in  the  °[^/~^"^^^ 
fame  manner  as  their  contrails  are.  (a)  where 

an  in'anc  may  dilpofe  of  la;;ds  ir  gavelkind,  "vicie  tic.  Ga-uelkind,  ante.  —That  an  infant  cjpavcener 

fhjil  be  bjuad  by  partition,  tit.  Cj^arceners. WriaC  adls  he  may   do  wfien  executor,  tit.  Executors 

And  Admviilirators, 

But  herein  the  law  diftinguiflies  between  fuch  grants  as  are  Perk.  §  12. 
void,  or  only  voidable;  the  firft  of  which  are  all  fuch  gifts,  '9* 
grants,  or  deeds  made  by  an  infant,  which  do  not  take  effetSl:  by 
delivery  of  his  hand  ;  as  if  an  infant  give  a  horfe,  and  do  not 
deliver  the  horfe  with  his  hand,  and  the  donee  take  the  horfe  by 
force  of  the  gift,  the  infant  fhall  have  an  adlion  of  trefpafs,  for 
the  grant  was  merely  void. 

But  if  an  infant  enter  into  an  obligation,  make  a   feofFmetit,  Perk.  §  12, 
levy  a   fine,  or  fufFer  a  recovery,  thefe  are  not  merely  void,  but  ^3- 
only  Voidable  by  him. 

If  an  infant  being  feifed  of  a  carve  of  land,  grant  a  rent-charge  P^f^*  §  i3^ 
to  be  ifluing  out  of  the  fame  carve  by  deed,  and  the  grantee  dif- 
train,  he  fhall  punifh  him  as  a  trefpafler,  notwithftanding  that  the 
infant  delivered  the  deed  with  his  own  hand. 

If  an  infant  grant  a  rent  by  fine,  this  grant  is  voidable  by  him-  -Perk.  §  S. 
felf  during  his  nonage,  by  writ  of  error  ;  but  if  he  do  not  avoid  '9- '  ''"^  , 
it  during  his  nonage,  it  is  good  for  ever  ;  alfo  if  he  die  during  his  ^ead  of 

nonage,  his  heir  fhall  not  avoid  it.  Fines  arJ  Rico-veries,  ante. 

An  infant  being  lord  of  a  copyhold  manor  may  grant  copyholds,  Noy,  41. 
for  thofe  eftates  have  their  force  andefFecl  from  the  cuilomof  the  t^^'V*' 
manor  by  which  they  have  been  demifed,  and  are  demifable,  time  *  ^* 
out  of  mind,  without  any  regard  to  the  perfon  of  the  grantor. 

4.  Of  Grants  by  Feme  Coverts. 

A  grant  by  a  feme  covert  is  void,  for  no  ad  of  hers  can  transfer  Fide  tit. 
that  intereft  which  the  intermarriage  has  veiled  in  the  hufband  ;  ^"''"'^  ""'^ 
and  therefore  (^)  if  a  man  be  feifed  of  land  in  rigiit  of  his  wife,  (/rpdjc, 
and  his  wife  grant    a  rent  ifluing  out  of  the  fame  land,  without  §  6. 
the  knowledge  of  the  hufband  ;  this  grant  is  void  ;  and  fo  it  is  not- 
withftanding that  the  hufband  had  conufance  of  it,  if  it  be  made 
and  delivered  without  his  alTent,  or  with  his  aflent,  if  it  be  made 
in  the  name  of  the  wife,  and  not  in  the  name  of  the  hufband ; 
and  notwithftanding  the  hufband  be  abroad  out  of  the  country,  at 
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die  time  of  fucli  grant  iiiade  and  delivered,  fo  that  it  is  not  known 
\vhether  he  be  alive  ox  dead  ;  yet  fiich  grant  is  void  if  the  hufband 
be  living  :  inafmuch  as  if  the  grantee,  by  force  of  fuch  grant,  enter 
into  the  land  and  diflrain,  the  hufLiand,  at  his  return,  {hall  have,  for 
his  entry  and  didrefs,  an  aclion  of  trefpafs. 

Ferk.  §8.  So,  if  there  be  a  difference  betwixt  tl:o  hufband  and  wife,  by 

rcafon  whereof  certain  lands  of  the  hufband  are  affigned  unto  the 
wife  by  the  friends  of  the  hufband,  and  by  his  afient,  and  the  wife 
grant  a  rent-charge  to  be  ifluing  out  of  the  fame  lands  unto  a 
ftranger,  the  grant  is  void. 

Peik.  §  9.  If  a  fmgle  woman  being  feifed  of  a  carve  of  land,  by  deed  grant 
a  rent-charge  thereout,  and  flie  deliver  the  deed  to  a  flranger  as 
an  efcrol,  upon  condition,  that  if  the  grantee  go  to  Ro?ne  and  re- 
turn back  again  before  the  feall  of  Eajler  then  next  following, 
that  then  he  fhall  deliver  the  fame  efcrol  as  her  deed  unto  the 
grantee--,  the  woman  marry,  and  before  the  feaft  of  Eajler^  and 
during  the  coverture,  the  grantee  go  to  Rome^  and  return  again, 
and  the  flranger  deliver  the  efcrol  unto  him  as  the  deed  of  the 
woman  ;  this  grant  is  good,  notwithftanding  that  the  hufband  was 
feifed  of  the  land  in  the  right  of  his  wife,  before  that  the  grant 
took  effecl,  for  it  fhall  have  relation  to  the  firfl  delivery,  at  which 
time  Ihe  was  a  feme  fole. 

Perk.  §  10.  But  in  this  cafe  the  grantee  fhall  not  have  any  rent  by  force  of 
the  faid  grant  before  the  iafl  delivery,  when  the  fame  took  effect 
as  a  complete  deed. 

Pejk.  §11.  Alfo  in  fuch  cafe,  if  the  v/oman  had  been  married  at  the  time 
of  the  delivery  of  the  deed  as  an  efcrol,  and  her  hufband  died, 
and  the  grantee,  after  his  death,  had  performed  the  condition,  the 
grant  had  been  void  ;  for  the  delivery  of  the  deed  as  an  efcrol, 
being  at  a  time  when  flie  was  a  feme  covert,  no  fubfequent  a£k 
can  make  it  good. 

5.  Of  Grants  by  Idiots  and  Perfons  of  infane  Memory. 

For  the  learning  on  this  head,  fee  tit.   Idiots  and  Lunaiicks, 

infra. 

6.  Of  Grants  by  Perfons  under  Durefs. 

2  Tnft.  483.        The  grants  of  perfons  under  durefs  are  void,  that  is,  if  they 

r/.:^c'tit.        were  made  under  an  apprehenilon  of  fome  bodily  hurt,  or  if  the 

""'•i^'         {rrantor  were  imprifoncd  without  caufe,  and  the  grantee  refufed  to 

releafe  or  difcharge  him,  unlefs  he  made  fuch  grant. 
i  Tnft.  4Sr        But  menacing  to  burn  houfes,  or  fpoil  or  carry  away  the  party's 
Perk.  §  18.  goods,  are  not  fufhcient  to  avoid  the  grant ;  for  if  he  fhould  fuffer 

what  he  is  threatened  with,  he  may  fue  and  recover  damages  in 

proportion  to  the  injury  done  him. 
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(B)  What  Perfons  may  take  by  Grant. 

THERE  are    few  or    no  perfons  excluded  from  being  gran-  Perk.  ^4?. 
tees,  and  therefore  a  man  attainted  of  felony,  murder,   or 
treafon,  may  be  a  grantee  ;  fo  the  king's  villein,  an  alien,  one  out- 
lawed in  a  perfonal  adion,  or  a  baftard,  may  be  grantees. 

A  feme  covert  may  be  a  grantee,  and  therefore  if  a  rent-charge  Perk.  §43. 
be  granted  to  a  feme  covert,  and  the  deed  be  delivered  to  her  with- 
out the  privity  or  knowledge  of  her  hufband,  and  the  hufband  die 
before  any  difagreement  made  by  him,  and  before  any  day  of  pay- 
ment, the  grant  is  good,  and  fliall  not  be  avoided,  by  faying,  that 
the  hufband  did  not  agree,  i^c.j  but  the  difagreement  of  the  huf- 
band ought  to  be  {hewn. 

If  an  Euglipmaii  goes  into  Fratice,  and  there  becomes  a  monk,  ^  RoH* 
yet  he  is  capable  of  taking  by  a  grant  made  to  him  in  England^  fiid'to  be 
becaufe  fuch  profeffion  is  not  triable  ;  and  alfo  for  that  all  fuch  refoived  by 
profeflions  are  taken  away  and  declared  unlawful,  as  being  con-  a"  the 

n    1  T,i       I       T    •  judges  at 

trary  to  our  eltabhlhed  religion.  5^^^-^^„,^  j^„^  ^  Eli^,  i„  ^,^.,  cafe. 

Although  (rt)  aggregate  corporations  are  Invlfible  and  exifl:  only  Co.  Lit.  9. 
in  fuppofition  of  law,  yet  are  they  capable  of  taking  by  grant,  for  Y^^t^^'^'^" 
the  benefit  of  the  members  of  the  corporation.                                    church- 
wardens may  take  goods  for  the  benefit  of  the  church.     Rol.  Abr.  393.     March  66 But  not 

lands.  '  12  H.  7.  27.     Kelw.  32.3.     Co.  Lit.  3.  a.     Salk.  167.  pi.  7. Except  in  Londov,  where 

the  parfon  and  churchwardens  are  a  corpur.iiion,  and  may  purchafe  and  demife  lands,  &c.   Cro.  Jac.  532. 
March,  66.     Lane,  21.     5  Mod.  395.     See  too  tit.  Chunbivardens,Ju^t a. 

As  where  the  mayor  and  commonalty  of  iV.,  brought  an  a6lion  48  E.  3. 17. 
of  covenant  againft  the  mayor,  bailiffs,  and  commonalty  of  Derbyy  ^^^^''"  ^■*'** 
and  declared,  that  the  defendants'  predeceflbrs  had  by  their  deed 
granted  to  the  plaintiffs'  predeceflbrs,  that  all  the  commonalty  of 
N.  fliould  be  difcharged  of  murage,  pontage,  cuftom,  and  toll,  for 
all  their  merchandize,  is'c.  within  the  vill  of  Derby,  and  that  the 
oificers  of  Deriy  had  taken  toll  and  cuftom  of  the  burgefles  of  N. 
againft  the  covenant  j  it  was  holden  that  the  a£lion  lay,  and  that 
the  grant  to  the  corporation  for  the  benefit  of  the  particular  mem- 
bers was  good. 

If  a  feoff'ment  or  grant  be  made  by  deed  to  a  mayor  and  com-  Co.  Lit. 
monalty,  or  any  other  corporation  aggregate  of  many  perfons  ca-  94*  ''• 
pable  to  purchafe,  they  have  a  fee-fimple  without  the  word  fuc- 
cejfors,  becaufe  in  judgment  of  law  they  never  die. 

So,  if  a  leafe  be  made  to  them  during  their  lives  ;  this  is  equal  to  21 E.  4..  76. 
a  grant  made  to  them  while  they  continue  a  body  politick,  which,  by  g  "  '     '• 
reafon  of  the  perpetual  fucceflion  of  its  members,  is  in  law  looked 
upon  to  be  for  ever. 

\l  A.  grants  to  the  mayor  and  burgefles  of  D.,  the  moiety  of  a  Leon.  30. 
yardland  in  the  wafte  of  .  without  defcribing  in  what  part 

it  fliould  be,  or  how  it  is  bounded,  the  corporation  cannot  make 
their  elediou  by  attorney,  but  are  firft  to  refolve  on  having  the 

land, 
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land,  and  then  diey  may  make  a  fpecial  warrant  of  attorney,  reciting 
the  grant  to  them,  and  in  which  part  of  the  wafle  the  grant  Ihould 
take  effect,  and  according  to  fuch  diredion  the  attorney  is  to 
enter. 

(C)  What  Name  or  Dcfcription  of  the  Grantor  or 
Grantee  will  m»i'-e  the  Grant  certain  enough. 

Perk.  §  36.  'TpHE  names  of  perfons  at  this  day  are  only  founds  for  diftinQion- 
Gouldf.  X     fjjj^g^  though  it  is  probable  they  orignially  imported  fomething 

Hob.  32.  more,  as  fome  natural  qualities,  features,  or  relations ;  but  nov/ 
there  is  no  other  ufc  of  them,  but  to  mark  out  the  families  or  in- 
dividuals we  fpeak  of,  and  to  diflinguilh  them  from  all  others  ; 
and  theretore  in  grants,  which  are  to  receive  the  mofl  benign  in- 
terpretation, and  moll  againfl  the  gr;mtor,  if  there  be  fuincient 
^  fhewn  to  afccrtain  the  grantor  and  grantee,  and  to   dillinguilh 

them  from  all  others,  the  grant  will  be  good. 
Co.  Lit.  3.  And  this  we  may  obfcr\'e  in  thofe  cafes,  where  there  are  fuch 
2  Roll.  fufficient  marks  of  diflindtion,  that  the  grant  wtidd  be  good  with- 
(j)  But'in  o^t  '^riy  name  at  all,  confequently,  a  miftake  in  the  name  of  bap- 
pleading  in  tifm  or  furname,  is  to  be  looked  upon  but  as  furplufage,  and  will 
thc^chrm^In  "°'  vitiate  ;  as  a  (a)  grant  by  or  to  George,  Bilhop  of  Norivich^ 
name  ought  where  his  name  is  Johiij  or  lo  Henry,  Earl  of  Pembroke,  where  his 
to  be  fliewn,  name  is  Robert,  is  good,  for  there  cannot  be  more  perfons  of  thole 
f^f%       names. 

death  of 

the  individual  is  a  good  plea  in  abatement,  which  often  falls  out,  where  the  fame  office,  dignity,  or  rela- 
tion, continue  in  another.     Co.  Lit.  3. 

Perk.  %  36.       So,  a  grant  of  an  annuity  by  an  abbot,  by  the  name  of  the 

Abr  <j1  foundation,  without  his  name  of  baptifm,  is  good,  if  there  be  not 
any  more  abbots  in  England  of  the  fame  name  of  foundation. 

46E.3.22.b.       If  a  grant  be  made  to  a  man  and  his  wife,  without  naming  her 

*  ^°cS;^^''  by  the  name  of  baptifm,  yet  (he  fhall  take. 

a  H.  4.  25.       So,  if  a  grant  be  made  to  T,  zndE/en  his  wife,  where  in  truth 

Abr°4V       ^^^  name  is  Emlyn ;  yet  the  grant  is  good,  for  being  called  the  wife 

Co.  Lie.  3.    of  T.,  reduces  it  to  a  fufficient  certainty. 

a  Roll.  \i  A.  be  created  a  herald,  and  in  the  patent  he  be  called  Chejiery 

'■•  44*  a  grant  or  obligation  made  to  him  by  the  name  of  Chejier  is  good, 
for  this  fuUiciently  diftinguiflies  him  from  all  other  men. 

Perk.  §  37.  If  there  be  father  and  fon  of  the  fame  name,  and  the  father 
grant  an  annuity  by  his  name,  without  any  addition,  it  fliall  be 
intended  the  grant  of  the  father  ;  and  if  the  fon  being  of  the  fame 
name  with  his  father,  grant  an  annuity  without  any  addition  ;  yet 
the  grant  is  good,  for  he  cannot  deny  his  own  deed. 

Co.  Lit.  3.         A(^)baflard,  who  is  known  to  be  the  fon  of  fuch  a  one,  may 

Abr?  41  4.  pui'chafe,  or  be  a  grantee  by  fuch  reputed  name ,  for  all  furnames 

{b)  So,  'a     were  originally  acquired  by  reputation. 

woman,  who  hath  gotten  the  reputation  of  being  the  wife  of  fuch  3  ont,  may  be  a  grantee  by  that  name, 

though  jji  truth  /he  v.ii  i.i-, cr  aiarncd  to  hinj.    iicb,  32. 

As 
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As  where  George  Shelly  conveyed  lands  to  the  ufe  of  hlmfelf,  the  Co.  Lk.  3. 
'remainder  to  George  Shelly  his  Ion,  whereas  in  truth  George  v/as 
born  of  one  B.  in  matrimony  of  one  C,  yet  was  reputed  the  fon 
of  George,  and  educated  by  him  ;  though  the  boy  was  but  fix  years 
old,  it  was  ruled  he  (hould  take  the  remainder,  for  having  gotten 
by  reputation  the  n;  .ne  of  George  Shelly,  thefe  words  are  a  certain 
dci'.:riptiou  of  the  pevi'on  to  take  the  remainder. 

But  if  a  remainci  *r  be  limited  to  the  eldeft  ijTue  of  J.  S.,  whether  2  Roll.  Abr. 
legitimate  or  illecrii'mate,  and  7-  S.  have  iflue  a  ballard,  he  fliall  f,;'  44- 
not  take  this  remamder,  lor  it  is  not  velted  m  j.  o.  as  it  was  in  ancj  Ed- 
the  ouier  cafe,  but  is  in  contingency,  and  the  certain  time  is  not  wards, 
defined  when  this  contingency  fnall  happen,  for  thebaftard,  at  his  ^^^^r^e's 
birth,  does  not  acquire  the  reputation  of  being  the  iflue  ot  7  S.  note  upon 
and  fince  the  baftard,  when  firft  in  being,  cannot  take  by  virtue  of  t^e'e  cafes 
this  limitation,  he  can  never  take  it ;  for  he  cannot  be  underftood  "^^  ^\    "' 
to  be  the  perfon  defigned  and  marked  out  by  thefe  words,  if  after 
his  birth  it  depends  on   the   uncertainty  of  popular  reputation, 
whether  he  (hould  take  the  remainder,  or  not ;  and  fuch  a  defig- 
nation  of  the  perfon  as  contains  no  certainty  in  itfelf,  or  no  rela- 
tion to  any  other  certain  matter  that  may  reduce  it  to  certainty,  is 
a  void  limitation. 

But  where  a  remainder  is  limited  to  the  eldeftyo;;  of  Jane  S.,  Noy,  35. 
whether  legitimate  or  illegitimate,  and  fhe  hath  iiTue  a  baftard,  he 
fhall  take  this  remainder,  becaufe  he  acquires  the  denomination  of 
her  iflue  by  being  born  of  her  body,  and  fo  it  never  was  uncer- 
tain who  was  defigned  by  this  remainder. 

If  a  grant  be  made  to  a  father  and  his  fon,  he  having  but  one  Cro.  Jac. 
fon,  the  grant  is  good  for  the  apparent  certainty  of  it ;  but  if  the  374- 
father  have  feveral  fons,or  if  a  grant  be  made  to  a  man's  coufm  or  ^^', 
friend,  thefe  are  void  for  uncertainty. 

It  feems  by  the  better  opinion  of  the  books,  that  a  miftake  of  T-nJe  56  FI. 
the  chriftian  name  will  vitiate  the  grant;  as  where  the  grant  is  ^j ■^^' 
without  any  chriftian  name  at  all,  or  where  (a)  a  wrong  name  is  owen,  107. 
made  ufe  of,  as  Edmund  for  Edward ;  neither  can  the  party  be  de-  Co.  Lit.  3. 
clared  againft  by  his  right  name,  with  an  averment,  that  he  made   ^^  J^^J 
the  deed  by  a  wrong  name,  for  that  would  be  to  fet  up  an  aver-  Perk.  §33. 
ment  contrary  to  the  deed,  and  contrary  to  that  fanclion  allowed  (")  But  if 
by  law  to  every  folemn  contratl  •,  and  therefore  if  he  be  emplead-  -^^^^^^  T' 
ed  by  the  name  in  the  deed,  he  may  plead  that  he  is  another  perfon,  his  d^a, 
and  tliat  it  is  not  his  deed*,  that  his 


name  : 


J,  S.  by  the   (a-ie  deed  grants  an  annuity  by  the  name  of  Tho.  S.,  th's  is  a  good  grant;   for  the  vvrt 

Ihall  be  broug  it  ufionche  whole  deed.     Perk.  §40. So,  MA.,  reciting  by  h^r  deed,  tliat  flie  is  a 

feme  covert,  and  in  truth  fhe  is  a  feme  fole,  grants  an  annuity,  &c.,  it  is  a  good  grant ;  lor  whenevcr 
there  is  a  fufficient  exprefllon  and  fignl fication  of  the  party's  Intent,  whatever  is  redundant  arid  over  anl 
above,  like  all  nther  furplufage,  though  miftaken,  cannot  hurt  and  deftroy  the  force  of  the  grant,  accord- 
ing to  the  rule,  mile  per  inutile  non  -vitiattir.     Perk.  §  40. So,  lij.  S.,  knight,  reciting^ by  his 

deed,  that  he  is  a  yeoman,  grants  an  annuity,  the  grant  is  good.  Perk.  ^  40. Eut  if  a  feme  co- 
vert, reciting  by  her  deed  that  (hu  is  a  fingle  v;oman,  grants  an  annuity  ;  this  recital  Ihall  nut  bind  her, 
or  deprive  her  of  her  privilege  of  coverture.     Perk.  §41. 

*  Sed  qu.  the  law  ?   Few  grants  are  without  valuable  confideration,  and  grants  are  to  be  conRrued  moft 
ftrongly  againft  the  grantors,  for  the  benefit  of  the  grantees  ;  and  it  would  be  ftrange  if  fhe  grantor,  by 
his  own  fraudulent  miftake,  fhould  avoid  his  grant.     Nor  do  I  fee  any  reafon  why  he  (hould  not  be  de- 
clared againft  by  the  name  fpecified  in  his  grant,  and  tha:  grant  bs  evideace  cha:  hi  is  as  well  kdovvn  by- 
o.nc  name  as  the  other.    And  vide  infia> 

But 


3  H.6.  25.  But  a  miflake  In  a  furname  does  not  vitiate  tlie  grant,  becaufc 
Aif  °*''  f,  there  is  no  repugnancy  that  a  perfon  (hould  have  two  different  fur- 
names,  fo  that  he  may  be  empleaded  by  the  name  in  the  deed,  and 
his  real  name  brought  in  by  an  alios,  and  then  he  cannot  deny  the 
name  in  the  deed,  becaufe  he  is  eftopped  to  fay  any  thing  con- 
trary to  his  own  deed. 
46  E.  3.  Alfo,  though  a  perfon  cannot  have  two  chriftian  names  at  one 

*-•  ^'  and  the  fame  time,  yet  he  may,  according  to  the  inftitution  of  the 

s  Roii.*  church,  receive  one  name  at  his  baptifm,  and  another  at  his  con- 
Abr.  43.  firniation,  and  a  grant  made  to  or  by  him,  by  the  name  of  confir- 
Bro\A^i.i47.  niation,  will  be  good ;  for  though  our  religion  allows  no  re- 
i8s.  '  baptizing  to  make  double  names,  yet  it  does  not  force  men  to  abide 
by  the  names  given  them  by  their  godfathers,  when  they  come 
themfelves  to  make  profeflion  of  their  religion. 
sRoJl.  Abr.  So,  if  a  man  make  a  leafe  by  a  contrary  name  to  that  by  which 
and-Qiai^  he  was  baptifed,  yet  the  leafe  is  good  ;  for  this  does  not  take 
knor.  effect  [n)  altogether  by  the  indenture,  but  partly  by  tlie  demife ; 

{a)  So,  of  as  if  Jo/jfi  by  the  name  of  Jane  leafe  lands,  admitting  that  thefe  ar« 
whi'di  afs     diftin£l  names,  yet  the  leafe  is  good. 

by  livery,  if  the  deed  of  feoffment  be  made  by  a' contrary  name  of  baptifm  of  the  feoffor  or  feoffee  ;  yet 
13  the  feoffment  good  if  livery  and  feifin  be  made,  for  it  takes  effedl  by  the  livery,  and  not  by  the  deed. 

Perk.  §  42. So,  if  a  man  delivers  a  horfe  by  word,  and  by  contrary  name  of  baptifm  makes  a 

gift  of  him  in  writing  ;  yet  the  gift  is  good  by  word,  though  not  by  the  writing.     Perk.  §  42. 

Perk.  §  56.  If  a  rent  be  granted  to  J.  S.  or  J.  D.,  the  grant  is  void  for  (h) 

h^V'fl    ^'  "''•certainty,  for  the  deed  is  in  the  disjundlive  ;  and  though  the 

two  fons,  fieed  be  delivered  to  J.  S.,  yet  this  cannot  make  the  grant  good  ; 

and  a  grant  for  the  dccd  wus  void  at  firft,  and  cannot  be  made  good  by  the 

ot  y.S.,  without  name;  this  is  certain  enough.  Perk.  §  54.  Hob.  32.— —But  if  y.  S,  hath 
not  any  illue,  and  a  rent  is  granted  unto  him  who  /hall  be  the  firft  ilTue  of  y.  S.,  whether  it  be  fon  or 
daughter  j  this  grant  is  void  for  uncertainty.     Perk.  §  54, 

Perk.  §  52.  If  a  rent,  or  any  thing  elfe  that  lies  in  grant,  be  granted  to  the 
(i)  A  grant    j.'  i^j.  j^  j        £  j^  5    ^^^  j^  g^  ]^q  alive,  this  erant  is  void;  for 

tothebilhop      ,0  .  ''r/x*'ii  ri-  r         '  ■,  ■ 

of  L.  and  there  is  no  perfon  [c)  capable  01  taking,  as  anfwenng  this 
his  fuccef-     defcription. 

fors,  when 

there  is  no  bilhop  in  being  at  the  time,  or  to  the  dean  and  chapter  of  5/.  PauPs,  or  to  the  mayor  and 
commonalty  of  fuch  a  place,  when  there  is  no  dean  or  mayor  living  at  the  time  of  the  grant,  is  void* 
Vaugh.  199,  ^ 

But  for  this  But  if  a  rent,  ^c.  be  granted  to  ^.  for  life,  remainder  to  the 
■irJeheidof  T[\rr]\t  heirs  of  B.,  and  B.  be  dead  at  the  time  the  grant  is  to  take 
*»Ji2w^>«.efrect ;  this  is  a  good  grant. 

It  has  been  already  obferved,  that  the  naming  of  the  right 

names  of  the  grantor  and  grantee  is  for  no  other  purpofe  but  to 

afcertain  the  parties  and  diftinguifh  them  from  others  ;  and  that 

if  there  be  a  fuificient  verification  to  this  purpofe,  the  grant  will 

receive  the  moft  favourable  interpretation  :  and  it  feems  the  fame 

indulgence  will  be  allowed  of  in  the  miftake  of  additions,  which 

ainft.  666.  are  by  law  made  part  of  the  name.     By  additions  we  mean  names 

Dyer,  88.      of  dignity,  which  are  marks  of  diflin£lion,  impofed  by  publick  autho- 

,.ow,  39*'   j.j|j.y^  ^^^  always  make  up  the  very  name  of  the  perfon  to  whom 

4  they 


they  are  given;  and  thefe  are  of  two  forts ;  i^,  Such  as  exclude 
the  furname,  fo  that  the  perfons  may  not  feem  to  be  of  any  com- 
mon family,  and  fuch  are  the  names  of  earls,  dukes,  fe'f.  2%, 
Such  marks  of  diflindlion  as  are  alfo  impofed  by  the  king,  and 
parcel  of  the  name  itfelf,  but  do  not  exclude  the  furname,  fuch  as 
knight  and  baronet. 

As  to  thofe  names  of  dignity  which  exclude  the  furname,  we  Co.  Lit.  2* 
have  already  obferved,  that  in  grants  a  miftake  in  the  chriftian 
name  will  not  vitiate  the  grant,  becaufe  there  cannot  regularly  be 
more  than  one  perfon  of  that  name. 

So,  a  grant  to  a  duke's  eldeft  fon,  by  the  name  of  a  marquis,  Canh.  440* 
or  to  the  eldeft  fon  of  a  marquis,  by  the  name  of  an  earl,  ^c.  is  ^'^-  ^ay™' 
good,  becaufe  of  the  common  curtefy  of  England^  and  their  places 
in  heraldry. 

So,  where  a  conveyance  was  made  of  a  reverfion  to  Ralph  Evers,  Buift.  ar. 
knight,  lord  Evers,  and  he  brought  an  adlion  of  covenant,  to  which  L°^d  Evera 
the  defendant  pleaded,  that  at  the  time  of  the  grant  he  was  not  i^and.'^Cro. 
cognitus  is  reputatus per  nomen  mil.,  it  was  holden  to  be  no  good  plea  ;  Car.  240. 
for  the  perfonis  fufficiently  exprefTed  by Lord£wrj-,and  the  addition  S*  C« 
of  knight,  though  falfe,  doth  not  take  away  the  defcription  of  the 
true  perfon. 

But  it  was  adjudged  in  C.  B.  and  affirmed  by  three  judges  in  Carth.  440. 

B.  R.  where  the  party  fet  forth  his  title  to  an  advowfon  by  virtue  ^J''"-^5i' 

of  letters  patent  granted  to  -.4.  tunc  armigero&  pojiea  militi ;  and  King  v. 

upon  oyer  of  the  letters  patent  it  appeared,  that  the  grant  was  made  Bi/hop  of 

to  A.,  knieht,  that  it  could  not  be  intended  the  fame  perfon,  be-  ^\%^"' 

r    I     •    t_    *  f   T      •        1  •  r     •  5  Mod.297. 

caufe  knight  is  a  name  of  dignity,  but  armiger  or  elquire,  a  name  ^  sa])..  ^l^ 

of  worlhip  ;  and  if  he  is  afterwards  made  a  knight,  the  name  of  i  Ld.Raym, 

cfquire  is  thereby  extinguilhed,   and  confequently,  that  a  grant  |^^';^^^* 

made  by  the  king  to  A.  knight,  when  there  was  no  fuch  man  a  Lit.  Rep. 

knight,  was  a  void  grant.  200.  s.  P. 

Rokejby  Juft.  held,  that  he  might  take  by  a  grant  made  unto  him  by  the  iTame  of  knight,  £f  Jic  I'lc* 
■verJa,JicorJ}at  de  ferfona,  ut  res  magis  -valeat,  Cyc. And  note,  thiis  judgn'ent -,vas  reverled  in  par- 
liament, becaufe  it  was  only  a  miftake  in  the  pleader,  the  party  being  in  truth  a  knight  at  the  time  of 
the  grant,     Carth.  441.     Show.  P.  C.  224.     12  Mod.  187. 

As  to  grants  by  and  to  corporations,  the  reader  is  referred  to 
iit.  Corporations  [Q  2.). 

(D)  Of  what  Intereft  in  the  Grantor  he  may  dirpofe  : 
And  herein, 

I.  Where  by  Reafon  of  Maintenance  a  Thing  cannot  be  granted 
or  alfigned  over. 

'TpHE  common  law  hath  fo  utter  an  abhorrence  to  any  ail  that  aiE-4'  24' 
^     may  promote  maintenance,  that  regularly  it  will  not  fuffcr  a   ^  ro'^/''*^' 
poflibility,  right  of  entry,  or  thing  in  action,  or  caufe  of  fuit,  or  Abr,  376. 
title  for  a  condition  broken,,  to  be  granted  or  alTipned  over.  *  ^°J'- 

°  ^  Abr.  45. 

and  Skin.  6.  pi.  7.  26.  pi.  I.  that  arrearages  of  rent  are  not  afljgnable. —[See  Mr.  Juftice  Buller's 

comment  Upon  the  doctrine  of  mai,".tenince  in  4  Term.  Rep.  340.  and  f«e  the  cafes  on  this  head  in  tit. 

^^""^"'•^  2.  Where 


5§2  Ctmt^. 

2.  Where  the  Grantor  mud  liave  the  abfolute  Property,  fd  tliat 
the  Grant  be  not  to  the  Prejudice  of  a  third  Perfon. 

Perk.  §65.  It  is  laid  down  as  a  general  rule,  thnt  a  man  cannot  grant  or 
(")  ^""^  charge  that  which  h:-  hath  not ;  and  therefore  if  a  man  grant  a 
having  de-  (a)  rent-charge  out  of  the  manor  of  Z)^/A',  and  in  truth  he  hath  not 
bauched  a  any  thing  in  the  manor  of  Dak^  and  afferwards  he  purchafe  the 
mT^nd'     ^'""'^^^  °^  ^-"^^^  y^^j^^  ^^^^^  ^°^'^  ^^  'Jiicharged. 

intending  afterwards  to  put  a  trick  on  'ler,  mude  a  fettietnt-nt  on  her  of  30/.  a  year  for  life,  out  of  an 
•ftate  he  had  n  thin^j  to  do  with  ;  yet  the  court  of  Exch?<]uer  decreed  him  to  make  it  go-^'^  out  of  as 
eftate  he  had  of  his  own.     Abr.  Eq.  87. 


II E. 4.  43.       A   corody  uncertain  cannot  be  granted  over,  becaufe    of  the 
a  Roll.         prejudice  th.it  may  accrue  thereby  to  the  original  grantor ;  but  a 

corudy  certain  may. 
»iE.4.  84.       So,  a  common  fans  number  in  fee  may  be  granted  over,  but  a 
a  Roll.         common  for  [b)  life  or  years  fa/is  number  cannot  be  granted  over, 
(i/Tha't  a    becaufe  of  the  prejudice  it  may  be  to  the  tenant  of  the  land  *. 

leflee  at  will  cannot  grant  over  his  term.     22  E.  4.  6.     2  Rol.  Abr.  46. — *  ScJ  qu. 

a  Roll.  If  the  king  grant  a  warren  to  J.  S.  and  his  heirs  in  his  manor, 

Abr.  46.       ^]-jg  grantee  may  grant  the  manor  with  *he  warren  over  to  ano- 
ther in  fee,  becaufe  this  liberty  inha:ret  fc'o  & folumfequitur. 
a  Roll.  So,  if  the  king  grant  to  another  an  1  his  heirs,  a  fair  or  market 

Abr.  46.       \^  certain  manors  or  towns,  the  grantee  may  grant  over  the  ma- 
nors or  towns,  with  the  fair  or  m?rket.     Dubitatttr. 
Poph.  87.  If  a  rent  be  granted  in  tail,  the  grantee  cannot  grant  it  over 

Co.  Lit.        v/hile  it  continues  a  I'ent,  becaufe,  as  fuch,  it  may  be  entailed 
yCo.'ei.      within  the  (latute  de  donis',  but  if  the  grantee  bring  his  writ  of 
NeviU's        annuity,  it  is  no  longer  within  the  ftatute,  becaufe  then  it  is  be- 
•  come  a  charge  merely  perfonal,  without  any  relation  to  the  land 

out  of  which  it  was  at  firfi;  granted,  and  therefore  is  become  a 
fee-funple  conditional,  as  fuch  a  gift  of  lands  had  been  before  the 
ftatute  j  and  therefore  the  annuity  not  being  within  the  ftatute 
may  be  aliened  or  granted  over. 
9H.6. 13.         The  grantee  of  a  rent-charge  in  fee  may  grant  over  any  part 
a  RoiL Abr.  ^f  -j.^  though  it  hath  been  objected  to  thefe  kind  of  grants  or  dl- 
Lit.  148.  a,  vifions  of  rent-charges,  that  thereby  the  tenant  is  expofed  to  feve- 
but  Cio.        ral  fuits  and  difirefles  for  a  thing,  which  in  its  original  creation 
feed's ^ctn^    was  entire  and  recoverable  upon  one  avowry  ;  but  the  anfwer  to 
uary.  this  is,  that  it  is  the  tenant's  own  choice,  whether  he  will  fubmit 

himfelf  to  that  inconvenience,  or  no^,  becaufe  the  grantee,  be- 
fore the  4^5  Ann.  c.  16.  §  9.  could  not  take  any  benefit  of  the 
grant  by  diftrefs,  without  the  confcnt  or  attornment  of  the  te- 
nant, nor  by  afilfe,  without  he  obtains  f°i{in  of  it  from  the  te- 
nant ;  befides,  fmce  the  law  allov.ed  of  fuch  fort  of  grants,  and 
thereby  eflablifhed  fuch  fort  of  property,  it  would  have  been  un- 
reafonable  and  fevere  to  hinder  the  proprietor  to  make  a  proper 
diftribution  of  it  for  rhe  promotion  of  his  children,  or  to  provide 
for  the  contingencies  of  his  family,  which  were  in  his  view. 

5  3.  Where? 


3.  Where  a  bare  Right  or  Poflibility  may  be  granted  or  afligned 


over. 


If  there  be  a  devife  of  a  term  to  A.  for  life,  remainder  to  B.,  Dyer,  it6. 
B.  cannot,  in  the  life-time  of  A.^  aflign  or  grant  over  his  intereft,  *  ^°'  ^^• 
bcciiufe  he  has  but  a  bare  poflibility,  for^.  may  outlive  the  num-  Rtym.*i4.6. 
ber  of  years.  sid.  188. 

&  vide 
Chan.  Cafes,  8.  1 1.  where  it  is  faid,  that  the  truft  of  a  poflibility  in  the  remainder  of  a  term  is  difpofable 
over,  but  the  poffiblity  in  inteiel  in  the  reverfion  of  a  term  is  not  aflignable,  &  -vide  z  Vern.  563.  and 

tit.  yiJJ.'gnment, 

If  a  leafe  be  made  to  baron  and  feme  for  their  lives,  the  re-  Co.  Lit.  4S. 
mainder  to  the  executors  of  the  furvivor  of  them ;  the  hufband  ^?^°"' 
cannot  grant  over  the  term,  being  but  a  poflibility  -,  for  it  is  un-  So  '^if^'onc 
certain  which  of  them  fl^all  be  the  furvivor.  devife  a 

term  to 
baron  and  feme  for  one  and  twenty  years,  remainder  to  the  farvivor  of  them  ;  neither  baron  nor  feme, 
during  their  joint  lives,  may  grant  this  remainder  over.     Raym.  146.  ■  ■  [Sed  qu.  if  it  is  grantei 

over  by  hufband  and  wijc,  and  the  hulband  lur-.ive,  fhall  not  the  grant  be  good  againft  him  i"] 

If  a  church  is  void,  the  void  turn  is  not  grantable  by  any  com-  Dyer,  129. 
mon  perfon,  tor  it  is  a  mere  fpiritual  thing,  and  annexed  to  the  ^-  '^'^'^• 
perfon  of  him  who  is  patron ;  and  during  the  time  of  the  vaca-  cro^ki^izr 
tion  it  is  a  thing  in  right,  power,  and  authority,  a  t^ing  in  a£iion,  173. 
and  in  efl^e£l  the  fruit  and  execution  of  the  advowfon,  and  not  f^^'f^'^' 
the   advowfon  itfelf ;  but  [a]  v  hilfl:   a  church  is  void,  the  next  j^j,  "'^"' 
avoidance  or  avoidances  that  llj..il  happen,  or  the  inheritance  of 
the  advowfon,  may  be  granted  away. 

If  a  man  acknowledges  a  ftatute  in  2000  /,  to  A.  and  afterwards  zRoU.Abr. 
leafes  the  land  for  twenty-one  years  to  another,  and  afterwards  ^^'.^y^^'^ 
leafes  the  fame  lands  to  another  for  ninety  years,  to  commence 
immediately,  and  the  land  is  extended  upon  the  ftatute,  at  53  /. 
per  ann. ;  the  leflee  for  ninety  years  may,  during  the  extent,  grant 
over  the  term,  although  the  extent  be  till  the  damages  and  cofl;s 
are  levied,  vi'hich  may  not  happen  till  after  the  expiration  of  the 
ninety  years ;  for  the  extent  is  but  in  nature  of  a  leafe,  and  by  a 
reafonable  conftruclion  will  end  before  the  term  of  ninety  years. 

If  a  man  grant  a  rent-charge  with  a  claufe  of  diftrefs,  and  that  2  Roil.Abr. 
if  the  diftrefs  be  replevied,  that  the  grantee  may  enter  and  hold  4^'  49* 
till  fatisfaclion,  the  grantee  may  grant  over  the  rent  with  this  pe- 
nalty, although  the  penalty  is  but  a  poflibility  ;  for  being  annexed 
,  to  the  rent,  it  may  well  pafs  together  with  the  rent. 

If  a  man  make  a  leafe  to  B.  for  forty  years,  and  the  leflbr  co-  Moor,  27. 
venant,  that  upon  his  being  allowed  to.  view  the  premifes,  and  t,^     \ 
finding  them  in  fulficient  repair  at  the  expiration  of  the  forty  cafe,  by 
years,    the  leflee  fhall   hold  them  for  forty  years   longer-,    and  three  judges 
the  leflee,  during  the  firfl;  forty  years,  grant  to  J.S.^totum  in-  ^S^'^^  °'^«^' 
ierejp,  termimim  ^  terminos  quos  tunc  hahiiit  In  tcnementis  illis;   this 
being  but  a  mere  poflibility  cannot  be  granted  or  afligned  over. 

If  a  man  grants  200  faggots  of  wood  to  be  taken  out  of  all  his  2  RoU. 
lands,  or  20/.  in  lieu  thereof,  out  of  his  faid  lands,  with  a  claufe  ^oJ'^t^'i 
of  difl,refs,  at  the  election  of  the  grantee  to  have  the  one  or  the  and  wade, 

other  ;  a'^ju^s^d. 
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other  5  in  this  cafe  the  grantee  may,  without  any  clcQlon,  grant 
over  the  faggots,  becaufc  he  had  a  prefent  interell  in   them  ;  but 
the  20/.  being  given  in  lieu  thereof  cannot  be  granted  over  be- 
fore eleQion. 
Moor,  691.        If  a  man  feifed  of  divers  woods  bargains  and  fells  300  cords 
pi-  955-        of  wood  to  B.  and  his  afligns,  to  be  taken  by  the  appointment 
and^Baffet,    of  the  bargainor ;  by  this  bargain  and  fale  a  prefent  intercit  is 
adjudged.      vefted  in  B.  which  he  may  grant  over  before  any  appointment  by 
a  Roll.  Abr.  ^j^^  bargainor. 

47.  and  o 

5  Co.  24..  b.   S.C.  cited. 

Hob.  132.  A  man  may  grant  that  which  he  hath  potentially,  though  not 
Grantham     aBnalh;  as  if  a  lellbr  covenants,  that  it  fliall  be  lawful  for  the 

and  Hawlev,    .    „-  ^  ■        ■  r    ^       \      r  i 

adjudged. '  leflee,  at  the  expuation  of  the  leafe,  to  carry  away  the  corn  grovv- 
aRoU.Abr.  ing  on  the  premifes,  althougli  by  poflibility  there  may  be  no  corn 
47,8.  S.C.  growing  at  the  expiration  of  the  leafe  ;  yet  the  grant  is  good,  for 

the  grantor  had  fuch  a  power  in  him,  and  the  property  (hall  pafs 

as  foon  as  the  corn  is  extant. 
Hob.  132.  So,  \i  A.  leafes  land  to^.  for  years,  and  grants  that  he  fhail 

A^-^^'s        have  the  natural  fruit  of  the  foil,  as  grafs,  which  renews  yearly, 

which  fliall  be  on  the  laud  at  the  end  of  tlie  term  ;  this  grant  is 

good,  and  pafles  the  property  to  the  grantee. 

Hob.  132.         So,  a  perfon  may  grant  to  another  all  the  tithe  wool  whicli  he 

*  Roll-         fhall  have  fuch  a  year,  and  the  grant  is  good  in  its  creation,  though 

^"^  '       it  may  happen  that  he  had  no  tithe  wool  in  that  year. 

Hob.  132.         But  a  man  cannot  grant  all  the  wool  that  fliall  grow  upon  his 

a  Roil.  flieep  that  he  fliall  buy  afterwards  ;  for  there  he  hath  it  not  either 
Abr.  48.  r>      11  .       •   n 

actually  or  potentially. 


4.    What  Seifin  or  PoflelTion  in  the  Grantor  will  enable  him 
to  grant  it  over. 

gSAfT.  3.  The  grantee  of  a  common  may  grant  it  over  before  he  hath 

a  Roll. Abr.  ^^^  {(t\[\\\  thereof  by  the  mouths  of  his  cattle,  for  the  freehold  is 
47.  s.  c.     .    <, .     ,       ,  •' 

m  him  by  the  grant. 

36  AIT.  3.         So,  the  grantee  of  an  advowfon  may  grant  it  over  before  he 
^  ^°S  c'^"^'  ^^^  prefented  to  it ;  for  he  can  have  no  feifin  of  it  before  it  be- 
comes void,  and  by  the  grant  itfelf  he  is  feifed  of  the  freehold, 
which  he  may  grant  over. 
«  Roll.  So  the  grantee  of  a  rent  may  grant  it  over  before  any  feifin  of 

Abr.  47.  t]^e  rgj^f^ 

a  Roll.  If  a  common  be  granted  to  hufljand  and  wife,  and  to  the  heirs 

Al'»»47«       of  the  hufband,  after  the  death   of  the   hufband,  his  heir  may 

grant  over  the  remainder,  for  the  ellate  was  veiled  m  him. 
Co.  Lit.  Leflee  for  years  may,  before  entry,  grant  or  alTign  over  his  in- 

46.  b.  tereft  to  another;  for  tlic  leflbr  having  done  all  that  is  requifite 

on  his  part  to  deveft  him  of  the  poilellion,  and  pafs  it  over  to  the 
leflee,  hath  thereby  transferred  fuch  an  interefl  to  the  IciTee  as  he 
may  at  any  time  reduce  into  pofleilion  by  an  a6lual  entry,  as  well 
after  tlie  death  of  the  lefibr  as  before,  and  fuch  an  intereft  as  will 
go  to  his  executors,  and,  confequently,  may  be  granted  or  afligned 
over  before  entry.  yr 


If  J.  makes  a  leafe  of  lands  to  B.  for  life,  remainder  to  his  Co.  Lit.  54. 
executors  for  years;  in  this  cafe  the  term  vefts  in^.  fo  that  he  ^JJ°'^ 
can  grant  it  over  j  for  as  an  heir  reprefents  his  anceflor   as  to 
an    inheritance,  fo  an  executor  reprefents  his   teftator  as   to  a 
chattel. 

5.  Where  the  Grantor's  Right,  being  joined   with  a  Trufl  or 
Confidence,  is  incapable  of  being  granted  or  afTigned  over. 

A  perfonal  truft,  which  one  man  repofes  in  another,  cannot  be  Perk.  §  99, 
afligned  over,  however  able  fuch  affignee  may  be  to  execute  it.        ~I^"  ^ 

o  •*  i_>  <  trultee  can- 

not aflign  over  his  trufl:.     4  Inft.  85, 

Therefore  if  a  man  grant  unto  another  to  be  his  carver,  or  Perk.  §ior. 
fewer,  or  chamberlain,  (^c.  thefe  cannot  be  granted  over.  . .  ,    ^"';^°'' '^''* 

'  '  °  'Vide  head  of  Officers^ 

A  guardian  in  focage  may  grant  the  wardfhip  over  to  another,  2  Roll.  Abr. 
but  fuch  grant  fhall  not  be  effectual  after  the  death  of  the  gran-  +^- 1.''"' 
tor,  becaufe  by  the  law  of  nature  fuch  guardianfhip  belongs  to  Vaugh.  Tsot 
the  next  of  kin. 

If  a  man  gives  his  horfe  to  another  to  go  to  Torky   he  muft  go  2  Roll. 
with  him  himfelf,  and  not  give  him  to  another  to  go  there,  Abr.  46. 


(E)  What  Ceremony  is  requifite  to  the  Perfedion  of 
a  Grant :  And  herein  of  the  Neceflity  of  a  Deed. 

iNcorporeal   inheritances,  which  lie  in  {a)  grant,  cannot  pafs  zRoIl.Abr^ 

-■•  from  one  to  another  without  deed,  becaufe  of  them  no  (b)  pof-  ^'    ^°' 

feflion  can  be  delivered  ;  and  they  are  not  like  corporeal  inheri-  (a)  Such  39^ 

lances  which  pafs  by  livery ;  and  therefore  he  that  claims  them  a  reverfioa 

mud  (c)  fliev/  a  grant  of  them,    which  he  cannot  do  without  '!''"^""'"" 

V    '  o  '  acr.    2  Rolu 

deed.  Abr.  62. 

So,  of  a  rent-fervlce  or  rent-charge.     2  Roll.  Abr.  62- So,  of  a  hundred  in  grofs.      11  H.  4.  89.  b. 

— So,  of  a  corody,  common.  12  H.  4.  17. — So,  of  the  prohts  of  a  mill.  18  E.  3.  56.  b.  {/>)  And 
therefore  a  horfe  may  be  granted  without  deed.  42  E.  3.  23.  b.  Roll.  Abr.  62. — So,  trees  growing 
may  be  granted  without  deed.  zRoll.  Abr.  62. — So,  a  licence  to  hunt  in  another's  chale  may  ba 
granted  without  deed,  a  Roll.  Abr.  62.  {c)  That  where  a  jury  lind  that  a  thing  did  pafs,  it  fiiali  b» 
intended  tliat  there  was  a  deed.      Godb-  273,  4. 

An  advowfon,  or  the  next  avoidance  to  a  church,  will  not  pafs  2  Roll.  Abr. 
without  deed  :  but  if  a  feoffment  be  made  of  a  manor,  to  which  t^:    S"^**' 
an  advowfon  is  appendant,  the  fame  will  pafs  without  deed. 

So,  if  A.  be  feifed  in  fee  of  land,  to  which  a  common  for  z  Roll, 
cattle  levant  and  couchant  on  the  land  is  appurtenant  by  grant  ^^'^'^^' 
made  by  deed  within  memory,   and  he  make  a  feoffment  of  the  ^^^  I'orter. 
land  without  deed,  the  common  fliall  pafs  as  appurtenant  to  the 
land,  although  it  could  not  be  created  without  deed. 

But  if  yi.  U-\(ed  in  fee  of  Black-acre  and  White-acre,  grants  2  Roll, 
Black-acre  to  C.  with  common  for  his  cattle  levant  and  couchant  ^'"^*  ^3- 

ml  .  .  ...  ,       ,  Tanner  ana 

ite-acre,  this  grant  is  not  good  without  deed.  Hobbb. 

If  the  king  grant  to  J.  S.  the  manor  of  D.  and  that  he  fliall  2  Roll. 

have  tot.  talia  tanta  k^  eadem  priviUgia  ^  libertates  in  the  faid  ma-  ^'^''-  ^'^' 

Vol.  III.  C  c  ,ncr. 
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nor,  which  fuch  an  abbot  had  before  ;  mid  the  abbot  had  in  the 
laid  manoi-  bona  iff  catalla  ftlcnumy  is'c.  and  afterwards  J.  S.  make 
a  feoffment  of  the  f;nd  manor  to  /•  -^*  i"  ^^^  ^''^^^  ^^^^  appurte- 
nances without  deed ;  this  will  not  pafs  thofe  liberties,  the 
feoffment  being  without  deed. 

2 Roll.  A  parl'on  cannot  grant  his  tithes  over  to  a  ftranger  for  Ufe  or 

f^.^'^"^'       (^j)  years,  becaufe  they  he  merely  in  grant. 

for  a  fi:igle  year. 

2  Roll.  But  a  parfon  may  leafe  his  re£lory  for  years  by  word  without 

A!ir.  63.       titled,  bv  which  the  tithes  will  irals  as  annexed  to  the  reclory. 

Kut  !ee  ■"       '  •^  ' 

29  .zr.z.  c    3. 

2  Roil.  Aifo  a  parfon  may  by  parol  leafe  to  a  parifhioner  his  own  tithe* 

t/AA^rf  ^^''  ^  y^^r>  years,  or  for  life,  for  a  valuable  confideration,  and  the 

thelcaiebe  p^rifliioner  fliall  have  them  by  way  of  (/»)  retainer  •,  for  the  grant 

m.ide  to  the  being  for  a  valuable  confideration  is  but  in  nature  of  a  compohtion 

pa:i(hioner  between  the  parfon  and  parilhioner. 

and  his  ■'  * 

aliiijns,  the  afiignec  of  the  land  ftiall  take  advantage  of  it.     'z  Roll.  Abr.  63. 

2  Roll.  If  A.  fcifed  of  land  in  fee  grant  the  paflure  of  the  land  to  B. 

Abr.  6?^,  4.  £qj.  yg-irs,  and  B.  licenfe  C.  to  put  in  his  cattle,  this  leafe  of  the 
anaTerdrue.  pailure  is  good  without  deed,  and  fo  is  the  licence  alfo  ;  for  this 

is  a  leafe  of  the  land  to  paflure,  and  not  like  common  of  pafture, 

which  cannot  be  granted  without  deed. 
Co.  LU.  S5.       The  wardfhip  of  the  body  might  be  granted  without  deed,  be- 
'\i'°.  caufe  it  was  an  ori^jiiial  chattel,  i.e.  a  new  intereffc  in  a  thing 

Abr.  62.  .  ,        *^^  ° 

wherein  no  one  had  .m  eftate  before. 

Co.  Lit.  S5.       But  the  wardftiip  of    an   advowfon,   ts'r.   was   not  grantablc 

without  deed,  becaufe  it  was  rot  an   original  chattel,  but  was 

derived  out  of  the  inheritance  of  a  thing  lying  in  grant. 

Co.  Lit.  S;;.        A  leafe  for  years,  made  by  a  corporation  aggregate,  might  at 

{.■)   That  a    1^^,^  j^g   affigned    without    deed,   though    it   could   not   be    made 

coiporarioii       ,..,  °   ,        ,        r  1  ^      r      1  ■  1 

foie.  iiiciias  {'J  Without  deed;  lor  tnougfi  luch  corporation  cannot  make  an 
a  bifr.op,  cttate  without  deed,  yet  an  eilate,  when  made  by  them,  has  the 
f  f'  ""'^y       fame  properties  with^hofe  of  the  like  nature  made  by  otliers. 

take  a  thtng  I        r  / 

wifh')ut  d -ed,   as   a   n.iluval  perion    may  ;  but    a   corporation  aggregate,    fuch  as  a  dean  and  chapter, 

mayor  and  commonalty,  &c.,  cannot  tske  any  thing  without  deed.     Co.  Lit.  94.  b«      2  Roll.  Abr.  6i. 

(F)    What  Words  are   fufficlent   to    create  a  good 

Grant. 

^  ^<'^'-  IJjERE  it  may  be  obferved,  that  In  many  cafes,  without  exprefs 
Abr.  56.  L  1  vvords,  the  law  creates  a  good  grant ;  becaufe  it  is  the  de- 
fign  of  the  law  to  render  all  contracts  binding  and  effectual  fo 
far  as  the  intention  of  the  parties  may  be  gathered  from  the  deed, 
and  fuch  interpretation  is  made  ftrongell  againit  the  grantor,  be- 
caufe he  is  prefumed  to  receive  a  valuable  coniideration  for  what 
he  parts  with. 
Hrb  132,  As  if  a  leffor  grant  to  the  leffee  by  thefe  words,  thai  at  the  end 

^^f  "^'fi        °f  ^^■"^  ^^^'^  *^  y/ja//  be  lawful  for  him  to  take  the  corn  gronuing  to  his 
•.  ciicd.  <''^^f^ 
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ti-iuu  ufi;  this,  from  the  Intention  of  the  parties,  and  common 
ufe  of  fuch  words,  amounts  to  a  good  grant,  and  transfers  the 
property  to  the  lefTee ;  as  a  leafe  without  impeachment  of  wafte 
gives  the  leiTee  a  property  in  the  trees. 

So,  if  a  man  by  indenture  demifes  to  J,  S.  the  manor  of  D.  2  Roll. 
and  bargains  and  fells  to  him  all  the  woods  and  trees,  crV.  on  the  Abr  56. 
faid  manor,  to  be  felled  and  carried  away  at  his  pleafure,  haben-  j^/Jg^^  ^ 
dum  the  faid  manor  for  life,  this  is  an  abfolute  fale  of  the  woods  wje  Moor, 
and  trees;  for  the  intention  of  the  grantor  appears  by  the  diftinct  ^3i'  F^- 
claufe  in  the  premifes,  and  leaving  the  woods  and  trees  out  in  the  ^^^' 
habendum. 

If  a  man  obliges  himfelf  to  J.  S.  in  an  annual  rent  of  10  /.  per-  z  Roll. 
cipiendiim  antntatim  de  maneno  de  D.  and  bindeth  the  faid  manor,  and  ^^''*  '^'■^* 
all  the  chattels  therein  to  a  diftrefs,  this  amounts  to  a  good  grant 
of  the  rent,  and  J.  S.  may  diftrain  for  it. 

If  j^.  grants  and  agrees  with  B.    his   heirs  and  afrij];ns,    that  3  Lev.  305. 
It  fhall  be  lawful  for  them  at  all  times  afterwards  to  have  and  ^^^mesand 
ufe  a  way  by  and  through  a  clofe  of  y^  's,  this  amounts  to   a 
good  grant  of  the  way,  and  not  a  covenant  only  for  the  enjoy- 
ment of  it. 

The  words  dedi  bf  conceal  are  general  words,  and  may  amount  Co. Lit. 301. 
to  a  grant,  feoffment,  gift,  releafe,  confirmation,  furrender,  ^c.      2Saund.56, 

cited  ;  and  that  though  the  jury  find  ijuod  conccjjtt,  yet  the  court  may  adjtidge  a  releafe  according  to  the 
operation  it  has  in  law. 

But  a  releafe,  confirmation,  or  furrender,  cannot  amount  to  a  C0.Lit.302. 
grant,  nor  a  furrender  to  a  confirmation  or  releafe,  for  thefe  are  f.^'^'^ 
peculiar  conveyances  deftined  to  a  fpecial  end.  2,00.    That 

in  grants  of  things  which  lie  in  grant,  there  aie  efTential  words  which  muft  be  made  ufe  of. 


(G)  Where  a  Thing  fhall  be  faid  to  pafs  by  Grant 
or  fome  other  Conveyance. 

iF  a  feoffment  be  made  of  a  manor  in  leafe  for  years,  and  livery  Moor, 496. 
-*•   be  made  without  oufler  of  the  lelTce,  by  which  the  feoffment  ^°'''?,'^"?''* 

■  1  T     »       1    ^  1  •       T     11    1  1  r  ^  Roll.Abr. 

IS  void,  yet  it  the  lefTee  attorn,  this  ihall  be  good  as  a  grant  of   ^g.  and  tit. 
the  reverfion  *.  _        Feoffment. 

*  By  4  &  5  Ann.  c.  16.   §9.  grants  are  good  without  attornmeat. 

If  A.  by  indenture  enrolled  bargains  and  fells  lands  to  B.  and  Cro.  jac. 
his  heirs,  with  a  way  over  other  of  the  lands  of  J.,  this  is  void  as  g^^^jj 
to  the  way,  for  nothing  but  an  ufe  pafles  by  the  deed  ;  and  there  and  Brooke. 
can  be  no  ufe  of  a  thing  not  in  ejfe^  as  a  way,  common,   ^c.  be- 
fore they  are  created. 

A  man  demifes,  bargains,  and  fells  a  manor,  part  in  demefne  2  Co.  35. 
and  part  in  tenants  hands  for  feventeen  years;  the  party  may  choofe  ^JJ""^'**  ^ 
either  to  take  it  by  way  of  leafe  at  common  law,  and  then  the  te- 
nants muft  attorn  ;  or  by  way  of  bargain  and  fale  without  attorn- 
ment ;  and  this  agrees  v/ith  the  policy  of  the  common  law,  to  take 
every  man's  grant,  fo  as  to  pafs  fuch  an  inteieil  as  Ihall  be  moll 

C  c  2  advantageous 
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advantageous  for  the  grantee  •,  and  fince  in  tliis  cafe  the  words  al- 
low a  double  way  of  taking  it,  the  grantee  {hall  be  judge  which 
is  mofl  beneficial. 
Co.  Lit.  If  j4.  bargains  and  fells  land  to  B.  by  indenture,  and  before  en- 

**7-  rolment  they  both  joint  in  a  grant  of  a  rent-charge  to  C.  this  af- 

ter the  enrolment  fhall  be  conllrued  the  grant  of  B.  and  the  con- 
firmation of  A.y  becaufe  when  the  bargain  and  fale  is  enrolled,  it 
has  the  efTeCl  of  a  deed  enrolled  from  the  making  thereof,  and 
therefore  it  mufl:  be  the  grant  of  B.  who  had  the  land  at  the  time 
of  the  grant  made ;  but  if  the  deed  had  never  been  enrolled,  then 
it  fliould  have  been  the  grant  of  A.  and  confirmation  of  J?.,  be- 
caufe the  land  never  pafled  from  A.  the  deed  being  ineffedlual  and 
void  without  enrolment. 
Plow.  140.         If  tenant  for   life  and   he  in  reverfion  join  in   a  conveyance 
Co.  76.        without  deed,  this  to  avoid  a  forfeiture  fhall  be  conftrued  a  fur- 
'  render  of  the  ellate  for  life,  and  the  conveyance  of  him  in  rever- 
fion ;  for  it  cannot  be  a  grant  or  confirmation  of  him  in  reverfion 
for  want  of  a  deed. 
Co.  76.  But  if  tenant  for  life  and  he  in  reverfion  join  in  a  feoffment 

Plow.  140.  i^y  ^]j.£(}^  then  each  pafles  only  his  ownieftate;  the  tenant  for  life 
the  freehold  in  pofleffion,  and  he  in  reverfion  his  reverfion  ;  and 
this  cannot  be  a  forfeiture,  becaufe  he  in  reverfion  joined  in  a 
proper  conveyance  to  transfer  his  reverfion,  and  having  pafled  it 
to  another,  has  no  intereft  left  to  entitle  him  to  take  advantage  of 
the  forfeiture. 


(H)  Where  Grants  fliall  be  fa'id  to  be  good,  or  void, 
for  Incertainty  :  And  herein, 

I.  What  fliall  be  a  fufficient  Deferlption  of  the  Thing  granted, 
notvv'ithftanding  any  Mifrecital  thereof. 

Hob.  129.     'Y'H^  very  matter  and  fubftance  of  every  grant  being  nothing 

-'•     elfe,  as  mji  Lord  Hchart  fays,  but  a  declaration  of  the  owner's 

will  to  transfer  a  thing  to  another;  if  by  any  words  his  intention 

appears  to  pafs  the  thing,  a  flight  miftake  or  error  in  the  defcrip- 

tion  v/ill  not  vitiate  the  grant. 

Cro.  Car.  As  where  the  fubchatiior^  and  vicars  choral  oi  Litchfield^  made  a 

5+^-  grant  to  Humphrey  Peto  of  78  acres  of  glebe,  and  of  their  tithes 

cited!  Moor j  predial  and  perfonal,  and  alfo  of  the  tithe  of  the  glebe,  all  which 

S81.  s.?.      late  were  in  the  occupation  of  Margaret  PetOy  which  was  not 

rciolved.        ^,J.^g .  y^.^  ^Yit  grant  was  adjudged  good,  for  the  words  all  tuhich 

are  not  words  of  refi:ri«ftion,  unlefs  when  the  claufe  is  general,  and 

tlie  fentence  entire,  but  not  when  it  is  diftincl. 

2  Mod.  3.         But  where  the  thing  is  not  granted  by  an  exprefs  name,  there 

if  a  falfity  is  in  the  defcription  of  that  thing,  the  grant  is  void  ;  as 

U  A.  grant  lands  lately  let  to  D.  in  fuch  a  parifh,   and  the  lands 

were  not  let  to  D.  and  were  alfo  in  another  parifli,  the  grant  is 

void,  becaufe  the  lands  are  not  particularly  named. 

If 


If -^.  grants  and  confirms  to  B.  a  rent  of  5  /.  to  be  taken  out  of  Bro.  tit. 
his  lands,  which  rent  B.  has  of  the  grant  of  his  father  ;  though  ^''/"'^  ^' 
B.  never  had  any  fuch  rent  from  his  father,  yet  this  grant  of  A.'s  ',y,',., ^^,.  * 
ftiall  be  good  to  create  a  rent-charge  in  B.^  for  it  is  evidently  the  G?  -vide 
intention  of  A.  that  B.  fhall  have  a  rent  of  c  /.  out  of  his  land;  P"'^^"^"/ 

1  -n     1  •  1  .     r      .       .  r      ^  1   •  ,     s  {<')   But  if  a 

and  a  mutake  or  error  m  the  deicnption  or  the  thmg  (a)  re-  man  grant 
ferred  to,  fliall  not  render  the  true  defign  of  the  contract  inef-  all  his  lands 
feaual  and  void.  Z^^'tX^^ 

hath  by  de- 
fcent  from  bis  father  in  D.,  the  land  which  he  hath  from  his  mother  does  not  pafs.       z  Roll.  Abr.  50. 

If  a  man  make  a  leafe  of  eight  tenements  in  D.  by  feveral  leafes,  2  Roll. 
and  afterwards  by  deed,  reciting  feven  of  the  faid  leafes,  grant  Abr.  49. 
the  reverfion  to  J.  S.  with  all  lands,  houfes,  and  buildings  in  D.  qi\^', 
and  the  grantor  have  only  tliefe  eight  tenements  in  Z>.,  the  rever- 
fion of  the  eighth  tenement  not  recited  fliall  pafs,  for  the  words 
a//  lands.  Sec.  cannot  otherwife  be  fatisfied. 

A  bifhop  grants  all  his  farms  and  hereditaments  of  Wejldoiufi  Moor,  176. 
in  Weftdowiu  in  the  county  of  Somerfet;   the  bifhop  has  a  re^lorv  P^'  3io- 
which  extends  itlelr   into  the  county  01  Devon;  it  was   holden,  g^nts  his 
that  by  force  of  the  word  hereditament  the  re<£lory  pafled,  (1^)  but  manor  of  Z). 
for  fo  much  only  as  lay  in  the  county  of  Somerfet ,  for  as  to  that  in  '"  ^'\^  ^°""* 
Devon  it  was  void  for  incertainty.  and  the  ' 

manor  extends  itfelf  into  another  county,  no  more  paffes  than  what  lies  in  the  county  of  M,     z  Roll. 
Abr.  50. 
» 

If  a  man  hath  lands  In  D.  and  5.,  part  of  which  lands  his  fa-  2  Roll, 
ther  had  by  purchafe,  and  part  by  defcent,  and  he  grants  omnia  Abr.  51. 
terras  fff  tenementa  in  D.  iff  S.  ^  modo  in  tenurd    J.  5.    iSc.   vel 
aliqliorum  a/iorum,  ^  qua  G.  Pater  mens  perquiftvit  de  J.  D.  C5°  a/iiSf 
the  lands  which  his  father  held  by  purchafe  only  Ihall.  pafs. 

If  a  man  leafe  his  lands  by  a  certain  name,  as  Blackacre  In  2  Roll, 
the  parifli  de  Maria  Loades  in  civitate  Glocejler,  the  land  lying  in   ^^J':  S^* 
Maria  Loades  fhall  pafs,  although  it  be  not  fituated  in  the  city  of  Button. 
Glocejler,  for  there  was  a  fufficient  certainty  before  exprefled. 

So,  if  the  lord  licenfe  his  copyholder  for  life  to  leafe  Blackacre  2  Roll, 
in  the  tenure  of  J.  S.  for  five  years,  and  Blackacre  is  not  in  the  ^'"■;.52* 
tenure  of  J.  S.  but  of  the  copyholder  himfelf ;  yet  this  amounts  ^^^  jjam- 
to  a  good  licence,  for  the  lands  being  particularly  named,  reduces  bridge, 
it  to  a  fufficient  certainty. 

If  a  man  grant  all  his  land  called  D.  in  the  tenure,  occupa-  Co.  Lit.  4. 
tlon,  or  pofleffion  of  J.  S.y  and  J.  S.  have  part  of  the  lands  in  D.  \^°^^' 
by  leafe,  and  as  to  the  other  part  he  only  depafture  his  cattle        ' 
there,  yet  all  fliall  pafs  by  the  grant ;  for  whether  his  occupation 
be  by  right  or  wrong  is  not  material,  the  words  being  made  ufe  of 
to  defcribe  the  thing  granted. 

If  a  manor  confill  of  copyhold  tenants  only,  and  there  are  no  2  Roll, 
freehold  tenants,  without   which  in  ftridlnefs  there   can  be   no  ^br.  4.5. 
manor,  yet  this  being  known  by  the  name  of  a  manor  will  pafs       °'   ^* 
by  that  name. 

A.  made  a  leafe  for  years,  hnbend'  afejJo  Ptirijicationisy  and  after  Hob.  121. 
by  deed,  reciting  that  he  had  made  a  leafe  to  commence  a  fell 0  Wirhesand 

c   3  Annun^ 
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2  Roll. 

Abr.  44. 
Miller  and 
Alaiiwaiini! 


Bcndl.pl.72 
Andr.  3 
Dyor,  116. 
pi.  70. 
Plow.  148. 
3.     Roll. 
Abr.  849. 
Cro.  Car. 
399.     Jon. 

355'  ^o- 
Lit.  46.  b. 
Lev.  77. 
Kcb.  360, 
a  Leon.  1 1 
pi.  17. 
Vaugh.  73. 

a  Lev.  2.:|.2. 

Lev.  234. 
Sid.  460. 
S  Keb.  322 
Vent.  S3. 


a  Roll. 
Abr.  55. 
Haifwell 
pnd  Ayie- 
woi-th. 


Anmirciatiomsy  granted  the  reverfion  to  another ;  the  grant  was 
holden  good ;  for  that  the  mifrecital  of  the  particular  eftate  was 
not  material  ib  long  as  he  had  a  reverfion  in  him. 
.  A.  feifed  of  the  manor  of  B.  in  right  of  his  wife,  makes  a  leafe 
thereof  for  years,  whicli  upon  the  death  of  the  hulband  and  wife 

,  becomes  void,  and  notwithflanding  the  lefTce  continues  in  pof- 
feflion ;  and  the  heir  of  the  wife,  to  whom  the  hmd  defcended, 
reciting  the  faid  kafe  grants  that  y.  S.  after  the  forfeiture,  ex- 
piration, or  other  determination  of  the  faid  leafe,  fliall  hold  and 
enjoy  the  fiiid  manor,  ijc.  for  fixty  years  •,  this  grant  is  void,  and 
Ihall  not  take  eHedl  ///  prcfenti^  or  at  the  expiration  of  the  faid 
recited  term. 

But  as  to  this  matter,  it  feems  by  the  better  authority  of  the 
books,  that  if  A.  reciting  that  B.  hath  a  leafe  for  years  of  fuch 
lands,  demifes  the  fame  lands  to  C  for  years,  to  begin  after  the 
end  or  determination  of  the  faid  leafe  to  B.  where  in  truth  B. 
hath  not  any  leafe  at  all  of  thofe  lands,  the  leafe  to  C.  (hall  begin 
prefently,  for  in  judgment  of  law  a  void  limitation,  and  no  limi- 
tation, is  all  one  ;  fo,  if  he  recites  a  leafe,  which  in  confl:ru£lion 
of  law  appears  after  to  be  void,  or  mifrecites  a  good  leafe  in  a 
point  material,  hakcnd'  from  the  end  of  the  faid  leafe,  this  new 
leafe  fliall  begin  prefently  ;  though  where  the  firft  leafe  is  good  in 
law,  and  only  mifrecited  in  a  point  material,  the  new  leafe  can 
begin  prefently  only  in  enumeration  of  years,  not  in  interefl:, 
till  the  end  of  the  firft  leafe ;  for  in  thefe  cafes,  the  commence- 
ment of  this  new  leafe  being  referred  to  a  thing  which  is  not, 
cannot  be  any  ways  afcertained  or  governed  thereby,  and  then  it 
is  as  if  no  fuch  recital  had  been,  M'hich  would  have  left  the  leafe 
to  begin  prefently,  as  the  ftrongefl  conflruclion  againft  the  leflbr, 
fmce  there  is  nothing  now  to  afcertain  or  determine  its  beginning 
at  any  other  time. 

King  H.  8.  in  the  3  ifl  year  of  his  reign  leafed  lands  to  one  for 
twenty-one  years,  and  after  granted  the  reverfion  to  a  biftiop,  who 
reciting  all  the  lands  contained  in  the  letters  patent,  and  the 
land  itfelf  before  leafed  by  name,  and  reciting  the  letters  patent 
thus;  That  whereas  H.  8.  by  his  letters  patent  dated  20  if.  8. 
where  in  truth  they  were  dated  3 1  if.  8.  and  alfo  mifreciting  the 
day  of   the    date,  grants    all  the  lands,  tenements,  ksfc.    to  the 

f.rjl  Icffie  for  a  certain  number  of  years,  pcfc  expirntiojiem  hiijiif- 
viodi  Utcrarum  patenthnn  ;  in  this  cafe,  it  feems  that  the  date  being 
miflaken,  and  the  commencement  of  the  new  leafe  referred  to 
tlie  expiration  of  the  faid  letters  patent,  when  in  truth  there  were 
no  fuch  letters  patent  as  were  recited,  the  fecond  leafe  fhall 
begin  prefently,  and  fo  by  acceptance  thereof  will  amount  to 
ji  furrender  of  the  fird  ;  aliter  it  would  have  been,  if  the  fe- 
cond leafe  had  been  limited  to  begin  after  the  end  of  the  firft 
ferm  gpn^rally, 


%,  Where 


2.  Where  a  Defe£l  in  the  Defcription  may  be  aided  by  Relation 
to  a  Thing  certain. 

If  a  grant  be  made  of  fuch  liberties  as  fuch  a  town  enjoys,  the  Hob.  1-4. 
grant  is  good,  being  capable  of  being  reduced  to  a  certainty  ;  for  Codb.  2.; 5. 
when  the  a£l  of  difpoial  relates  to  another  thing,  that  thing  be-  \^f"l' 
comes  in  a  manner  part  of  the  difpofition  ;  and   the  flandard  re- 
ferred to  being  certain,  the  grant  by  relation  thereto  b'-comcs  cer- 
tain, according  to  the  common  inaxim,  ui  cerium  eft  quod  certain 
reddi  potefl. 

But  if  a  man  grant  to  another  fo  many  of  his  trees  as  may  be  Moor,  RSo. 
reafonably  fpared,  this  grant  is  void,  for  there  is  no  flandard  to  re-  ^'"''-  '^^• 
duce  it  to  a  certainty.  ^^'  2'  • 

If  one  makes  a  leafe  for  years  to  another  for  fo  many  years  as  2  Leon.  S6. 
J.  S.  {hall  name,  this  at  the  beginning  is  uncertain  ;  but  when  ^-'"'^'^;  ^5- 
jf.  S.  hath  named  the  years,  this  afcertains  the  commencement  and     °'  j,''* 
continuance  of  the  leafe  accordingly  :  but  if  the  leafe  had  been  made  Co.  155. 
for  fo  many  years  as  the  executors  of  the  lefior  Ihould  name,  this  ^,  "-"■  3  5*^ 
could  not  be  made  good  by  any  nomination,  becaufe  to  every  leafe  f^^  '^'  °' 
there  ought  to  be  a  leflbr  and  Icilee  ;  and  here   the  nomination,  La.ie,  62. 
which  afcertains  the  commencement  of  the   leafe,  not  being  ap-  ^°^' 
pointed  till  after  the  death  of  the  leflbr,  maices  the  leafe  defective 
in  one  of  the  main  parts  of  it,  tJiz.  the  want  of  a  leflbr,  and  there- 
fore of  confequence  muft  be  void ;  which  is  alfo  the  reafon,  that 
in  the  firft  cafe  the  nomination  ought  to  be  made  in  the  life-time 
of  the  leflbr,  and  not  by  J.  S.  after  his  death,  for  then  it  will  be 
void. 

(a)  If  ^, lets  lands  to^.  for  fo  many  years  as  B.  hath  in  the  manor  (a)  Co.  Lit,, 
of  D.  and  B.  hath  then  a  term  for  ten  years  in  that  manor,  this  *5- b. 
makes  ^'s  leafe  to  him  good,  and  fixes  the  meafure  and  continu-  y^x  p|JJ° 
ance  thereof,  fo  that  B.  Ihall  have  the  lands  demifed  for  ten  years.  273. 
So  (/5)  a  leafe  to  one  during  the  minority  of  J.  S.,  who  is  then  ten    3  '^'^-  '9-  ti» 
years  of  age,  is  a  good  leafe  for  eleven  years,  if  J^  S.  fo  long  live  ;  for 
if  he  dies  fooner,  that  determines  the  leale,  fince  nothing  appears 
to  extend  it  beyond  his  life,  and  his  minority  ceafes  at  his  death. 

But  if  a  woman  be  enjVint  with  a  fon,  and  a  leafe  be  made  till  6  Co.  35  b. 
fuch  iflue  in  ■ventre  fa  mere  fliall  come  to  full  age,  this  is  a  leafe 
only  at  will  ;  for  it  is  uncertain  when  or  whether  the  fon  will  ever 
be  born,  and  confequently  the  beginning,  continuance  and  ending 
of  this  leafe  is  uncertain  •,  and  therefore  it  cannot  be  faid  to  be  any 
leafe  for  years,  fince  it  is  to  begin  prefently  as  a  leafe  ;  and  yet 
nothing  appears  in  the  deed  itfelf,  nor  is  there  fuch  a  reference 
to  any  collateral  circumftance,  as  may  then  meafure  the  continu- 
ance thereof. 

3.  Where  by  an  Election  given  to  the  Grantee,  he  may  reduce  an 
uncertain  Grant  to  a  Certainty. 

If  A.  feifed  of  a  great  wafi:e,  grants  the  moiety  of  a  yard-land  Leon.  30. 
lying  in  the  wade,  without  afcertaining  what  part,  or  the  fpecial  Noy.  2y. 
nanse  of  the  land,  or  how  bounded,  this  may  be  reduced  to  a  cer- 

C  c  4  tainty 
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tainty  by  the  election  of  the  grantee  ;  but  it  is  otherwife  in  the  cafe 
of  the  king's  grant,  for  there  can  be  no  election  in  that  cafe,  and 
therefore  the  grant  is  void  for  incertainty. 
Keilw.84.  So,  if  a  man  grant  twenty  acres  parcel  of  his  manor,  without 
??°Th^  any  other  defcription  of  them,  yet  the  grant  is  not  void,  for  an 
theeiedion  ^cre  is  a  thing  certain,  and  the  (Ituatipn  may  be  recluced  to  a  cer- 
jnuitbe        tainty  by  the  ele£lion  of  the  [a)  grantee. 

made  in  the 

life-time  of  the  parties,  and  cannot   be  made  by  the  heir  or  executor.    Co.  Lit.  145.  a.     a  Co.  37.  ai 

Hob.  174.    Leon.  254. 

aCo.  36.  But  if  a  man  fell  20/,  worth  of  his  land,  parcel  of  a  manor,  this 

Keilw.  84.  jg  void,  it  being  neither  certain  in  itfclf,  nor  reducible  to  any  cer- 
tainty, for  no  man  is  made  judge  of  the  value. 

5  Co.  24.  If  a  man  gr.\nt  600  cords  of  wood  out  of  a  large  wood,  the 

I'aimer's  grantee  hath  ektlion  to  take  them,  when,  and  in  what  part  of  the 

Iiiz^Sio.  *  wood  he  pleafes,  without  any  appointment  of  the  grantor,  and 

iWoor,  691.  confequently   may  affign  his  interell  in  them  to  a  third  perfon, 

Jon^  276.  2j^^i  ijg  flj^u  j^^yg  tj^^,  !•].£  eleaion. 

Kob.  179.     Like  point. 

5C0. 24.  in  But  if  one  grant  to  me  1000  cords  of  wood,  to  be  taken  at 
Palmer  s  y^^y  gi^^^ion,  and  the  grantor  or  a  ftrangcr  cut  down  part  of  the 
wood,  I  can  take  no  part  of  that  which  is  cut  down,  but  muft 
fupply  myfelf  out  of  the  refidue  ftill  remaining. 
Vent.  271.  But  if  y^.  covenant  with  B.y  that  he  fliall  have  twenty  of  the 
Wotieram      ^^^  ^^^^^  -^^  ^^le  wood  of  J.  to  be  taken  at  the  eledlion  of  B.  within 

and   )o.lv.        -,...,,_,  .. 

2  !  e"v.  i.|2.  luch  a  tmie,  it  is  a  breach  of  the  covenant  in  A.  to  cut  down  any 
5.  c.  ad-  of  the  trees  v/ithin  that  time,  becaufe  the  latitude  of  ele£lion  which 
j^s^e  •         £  ]^3(j  Jg  thereby  abridged. 

a  Roll.  If  a  man  grant  to  another  200  faggots  of  wood  out  of  all  his 

/ibr.47.       lands,  or  20s.  in  lieu  thereof  out  of  his  faid   lands,  habendum  the 

and  Wade.     200  faggots,  or  20S.  to  him  and  his  heirs,  with  clnufe  of  diflrefs 

for  the  one  or  the  other,  at  tlie  election  of  the  grantee  ;  in  this  cafe 

the  grantee  hath  an  interefl  veiled  in  him  in  the  faggots  before  any 

ele£tion  made  by  him  ;  but  as  to  the  10s.   being  given  in  lieu 

thereof,  he  hath  no  interefl  till  he  hath  made  his  eletSlion. 

Co.  Lit.  If  A.  fcifed  of  lands  grant  to  B.,  that  when  B.  pavs  10s.  that 

R^ii  Ab       thenceforth  he  Ihail  have  and  occupv   the   lands  for  twenty-one 

849.'       '     ycaiSj  and  after  i^.  pay  the  twenty  (hillings,  this  is  become  a  good 

leafe  for  twenty-one  years  from  the  time  of  fuch  payment  made  \ 

for  though  the  commencement  of  it  was  contingent  and  uncertain, 

and  depended  upon  ^.'s  ele£lion  to  pay  the  twenty  (hillings  ;  yet 

after  he  hath  paid  them,  this  takes  otf  all  uncertainty,  and  fixes 

the  commencement  and  continuance  of  the  leafe. 


( I )  How  Grants  are  to  be  expounded  :  And  herein, 

J.  How  to  be  conilrued  where  there  appears  a  Repugnancy  in  the 

Words. 

/'GRANTS  are  to  be  conftrued  according  to  the  intention  of  the  2  Rol!.' 

^-^  parties  ;  and  if  there  appears  any  doubt  or  repugnancy  in  the  ^^'■'.^5* 

words,  fuch  (a)  conftru£lion  is  to  be  made  as  is  moll  ftrong  agalnfl  .j^_  'j,*'* 

the  grantor,  becaufe  he  is  prefumed  to  have  received  a  valuable  3  Atk.  130. 

confideration  for  what  he  parts  with.  t^^f  * 

*  Ihall  always 

operate  according  to  the  Intention  of  the  parties,  if  by  law  they  may  :  and  if  they  cannot  operate  in  one 
form,  they  fhall  operate  in  that  which  by  law  fhall  efFeiSuate  the  intention.  Cowp.  600.  For  thf 
judges  have  more  confideration  of  the  fubftance,  namely,  the  pafling  of  the  eftate,  than  of  the  fliadow, 
namely,  the  manner  of  pafling  it.  3  Lev.  37a.  Hence,  a  deed  made  to  one  purpofe,  may  enure  to 
another  ;  if  meant  for  a  reieafe,  it  may  amount  to  a  grant  of  the  rcverlion  ;  or  e  con-verfo.  Touchtt.  82. 
Goodtitle  v.  Bailey,  Cowp.  597.  ;  fo,  if  meant  for  a  reieafe,  Roe  v.  Tranmer,  2  Wilf.  75.,  or  grants 
Ofman  v.  Sheafe,  3  Lev.  370.,  it  may  operate  as  a  covenant  to  ftand  feifed.  A  conveyance  by  leafe 
and  reieafe,  having  the  word  "  grant"  in  it,  may  take  effect  as  a  grant  and  aflignment,  and  pafs  a  leafe- 
hold  intereft.  Marfhall  v.  Frank,  Gilb.  Eq.  Rep.  143.  Pr.  Ch.  480.  Doe  v.  Williams,  1  H.  Bl.  25. 
And  a  deed  intended  as  an  appointment  to  ufes  may,  having  the  words  "  limit  and  appoint"  in  it, 
operate  as  a  grant  fo  as  to  pafs  a  reverfion.  It  is  not  necefl'ary  that  the  word  "  grant"  ftiould  be  ufed  ia 
a  grant,  fo  long  as  the  intention  to  grant  be  manifefted  in  the  deed.  Shove  v.  Pincke,  5  Term 
Rep.  128.  But  in  expounding  a  grant  according  to  the  intent,  it  muft  be  done  according  to  the  intent  at 
the  time  of  the  grant ;  as,  if  1  grant  an  annuity  to  y,  S.  until  he  be  promoted  to  a  competent  benefice^ 
and  at  the  time  of  the  grant  he  is  but  a  mean  perfon,  and  afterwards  is  made  an  archdeacon,  yet  if 
I   offer  him  a  competent  benefice  at  the  time  of   the  grant,    the   annuity  ceafeth,     Cro.  El.  35.] 

[a)  That  the  word  grant  implies  a  warranty.     Cro.  Jac.  233,  4. That  in  deeds,  fubfequent  claufes, 

which  are  general,  llial!  be  governed  by  precedent  claufes,  which  are  more  particular.  4  Mod'.  69.  1 
That  words  of  a  known  fignification,  but  fo  placed  in  the  context  of  a  deed  that  they  make  it  repugn 
nant  and  fenfelefs,  are  to  be  rejedled  equally  with  words  of  no  known  fignification.     Vaugh.  176. 

Therefore  if  a  thing  be  granted  generally,  and  there  come  a  Moor,  880. 
^/z.  which  deftroys  the  grant,  it  is  void,  being  repugnant  to  the 
thing  firfl  granted. 

As  if  there  be  a  demife  of  a  parfonage  with  the  lands  and  woods,  Moor^  881. 
except  the  M'oods ;   this  exception  is  void  j  for  the  woods  being 
fpecially  granted  in  the  premifes  cannot  be  reflrained  afterwards; 
fccus  if  the  woods  had  not  been  fpecially  granted. 

So  if  a  leafe  for  years  be  made  to  a  man  and  his  affigns,  pro-  Moor,8ii. 
vided  that  he  fliall  not  aflign  j  thisprovifo  is  void,  being  repugnant  *f"'^u^'^u* 
to  the  premifes,  though  it  would  be  good,  had  the  word  ajftgns  fhouid  not 

been  left  out*.  aflign  without  licence  of  the  leflbr,  had  been  good. 

If  a  man  grant  a  rent  out  of  his  land,  with  claufe  of  diftrefs,  and  Lit.  §  220, 
by  a  provifo  in  the  deed,  or  by  deed  of  defeafance,  provide  that  ^°P^- ^7' 
the  grant,  nor  any  thing  therein  contained,  (hall  be  conftrued  to 
extend  to  charge  his  perfon  by  writ  of  annuity  •,  in  this  cafe  the 
perfon  of  the  grantor  is  not  chargeable,  becaufe  the  charge  upon 
the  perfon  ariling  only  from  the  manner  of  conftruing  grants, 
-which  for  the  confideration  given  ought  to  be  extended  as  far  as 
the  words  will  bear  againft  the  grantor,  there  can  be  no  room  for 
fuch  conllru£lion,  when  by  the  exprefs  words  of  the  grant  the 
perfon  of  the  grantor  is  not  charged  ;  for  no  implication  Ihall  be 
admitted  to  overthrow  an  exprefs  claufe  in  the  deed. 

But 
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Co.  Lit.  But  if  the  provifo  had  been  alfo,  that  the  grant,  nor  any  thing 

J46.  a.         therein  contained,   Ihould  charge  the  land,  that  provifo  had  been 

void  as  repugnant  to  the  grant. 
Co.L'it.i46.       So,  if  a  man  grant  a  rent-charge  out  of  the  manor  of  Daky  m 
«Co.  41.      vhich  the  grantor  has  no  interelt,  with  a  provifo  that  the  grant 
°'   ^'   '  fhall  not  charge  his  perfon  ;  this  provifo  is  void,  becaufe  the  gran- 
tor having  nothing  in  the  manor  of  Dale  could  not  by  any  act  of 
his  charge  it ;  and  confequently  tlie  grantee  having  no  remedy  for 
his  annuity  but  againll  the  perfon  of  the  grantor,  the  provifo  to  ex- 
empt his  perfon  is  void,  as  rendering  the  whole  grant  inefieclual  j 
and  if  in  this  cafe  che  grantor  had  been  feifed  of  the   manor,  and 
had  granted  a  rent-charge  out  of  \t.for  the  life  of  the  grantee^  with 
a  provifo  that  the  grant  (hould  not  charge  his  perfon  -,  though  the 
grantee  himfelf  could  have  no  remedy  but  by  didrefs,  becaufe  that 
remedy  being  open  to  him,  the  provifo  is  to  exonerate  the  perfon  ; 
yet  upon  the  death  of  the  grantee  his  executor  may  have  an  a£lion 
of  debt  againlt  the  grantor  for  the  arrears,  becaufe  the  executor 
has  no  other  remedy  for  the  recovery  of  them  ;  for  he  cannot  dif- 
train  after  the  grant  is  determined,  and  therefore  the  provifo  to 
.exempt  the  perfon  is  void  againlt  the  executor,  as  rendering  the 
grant  ufelefs  and  inefl'eclual. 
J4H.  8.  13.       If  one  makes  a  leafe  for  ten  years  at  the  will  of  the  leflbr  •,  this 
Bio.  tit.        jg  ji  good  leafe  for  ten  years  certain,  and  the  laft  words  are  void  for 
■'_^j">    3-     repugnancy.     So,  if  one  lets  lands  at  will  for  a  year  ^T''^  de  nnno 
in  amium  ;  this  is  a  leafe  only  at  will  by  the  firft  words,  and  the  lalt 
words  being  repugnant  Ihall  not  control  them,  or  add  any  more 
certainty  to  its  continuance. 
Moor,  S3o.        But  if  the  vi-z.  or  provifo  be  only  explanatory,  and  not  repug- 
nant to  the  grant,  it  will  be  good  \  as  if  a  leafe  be  made  of  three 
manors,  rendering  10/.  rent,  ^7z.  5/.  out  of  one,  and  5/.  out  of 
another ;  this  is  good,  and  the  third  fhall  be  difcharged. 
Moor,  82o.        So,  in  cafe  of  a  feoffment  of  two  acres,  hahendum  the  one  in  fee, 
and  the  other  in  tail  \  the  habendum  only  explains  the  manner  of 
taking,  but  does  not  reftrain  the  gift. 
Moor,  880.        So,  if  an  advowfon  be  granted,  viz.  to  prefent  every  fecond  turn  j 

this  is  good,  the  vi-z.  being  only  explanatory. 
.Co.  Lit.  And  note  as  a  general  rule,  that  where  it  is  impoffible  the  grant 

i-'S-  b.        fhould  take  effe£l  according  to  the  letter,  there  the  law  fhall  make 

fuch  conflruclion  as  that  the  gift  by  pofTibility  may  take  efFe£l. 
Athrington        [Where  the  grant  of  a  redl:ory  from  the  crown  contained  an  ex- 
ri^'a!"^^*'  cepuon  of  all  advowfons  of  the  re<£lories,  vicarages,  and  churches 
1  H  Bi'.  \     belonging  to  the  premifes,  it  was  holden,  that  a  perpetual  curacy 
418.  belonging  to  the  re£lory  was  not  included  in  the  exception,  but 

.  palled  by  the  grant ;  for  a  contrary  conftrudlion  would  have  fevered 
tiie  nomination  of  the  curate  from  the  fund  out  of  which  he  was  to 
be  fupported  ;  would  have  made  it  queflionable  who  w^as  to  main- 
tain him,  and  left  the  ecclefialtical  court  deflitute  of  means  to  com- 
pel fuch  maintenance  by  fequeftering  the  profits  of  the  living.] 
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2.  Where  the  Premlfes  differ  from  the  Hahendum^  and  therein 
how  far  the  Habendum  may  enlarge  or  abridge  the  Grant  hi  the 
Premifcs. 

The  office  of  the  premifes  of  the  deed  is  to  name  the  grantor  Co.  Lit.  6. 
and  grantee,  and  the  thing  to  be  granted  or  conveyed  ;  and  of  this  ^"J^"-^^^*"' 
it  muft  be  obferved  as  regularly  true  ;   ly?,  That  no  perlon  not  feoffment, 
named  in  the  premifes  of  the  deed  can  take  any  thing  by  the  deed,  letter  (C), 
though  he  be  afterwards  named  in  the  habendum,  becaufe  it  is  the   ^"^  ^"'* 
premifes  of  the  deed  that  make  the  gift,  and  theretore  when  the  „anied  in 
lands,  l^c.  are  given  to  one  in  the  premifes,  the  habendum  cannot  the  pre- 
sive  any  (hare  of  them  to  («)  another,  becaufe  that  would  be  to  re-  "",""  "^^^ 
tra£l:  the  gift  already  made,  and  confequently  to  maice  the  deed  eftatein 
contrary  and  repugnant  in  itfelf.  remainder 

^  by  limitation 

in  the  habendum.     2  Rol.  Ai)r.  68.     Hob.  3T3.     Cro.  Jac.  564.  [In  3  Leon.  6e.  it  is  fajd  that  thp 

habendum  ftall  never  introduce  one  who  is  a  flranger  to  the  premiles  to  lake  as  grantee,  but  he  may  take 
by  «iy  of  remainder,  j 

2^/y,  That  the  habendum  cannot  pafs  any  thing  that  Is  not  ex-  2  Roll. 
prefsly  mentioned  or  contained  by  implication  in  the  premifes  of  ^^^'  ^5' 
the  deed ;  becaufe  the  premifes  being  part  of  the  deed  by  which 
the  thing  is  granted,  and,  confequently,  that  make  the  gift  j  it  fol- 
lows, that  the  habendum^  which  only  limits  the  certainty  and  ex- 
J:ent  of  the  eilate  in  the  thing  given,  cannot  increafe  or  multiply 
the  gift ;  becaufe  it  were  abfurd  to  fay  that  the  grantee  flioukl 
hold,  a  thing  which  was  never  given  to  him. 

If  a  termor  grant  a  term  of  1000  years  to  the  grantee,  his  exe-  Salk.  345, 
cutors,  adminillrators,  and  alhgns,  habendum  after  the  death  of  the 
grantor  and  his  wife,  for  the  refidue  of  the  term  of  1000  years,  in 
this  cafe  the  habendum  being  repugnant  to  the  premifes  is  void, 
and  the  grantee  fliall  have  the  term  prefentiy. 

3.  How  the  Words  of  a  Grant  arc  to  be  conftrued  as  to  the 

Things  intended  to  be  granted. 

If  a  prebendary,  who  has  an  advowf:)n  annexed  to  his  prebend,  Hob,  30i. 
make  a  leafe  for  years  of  feveral  parcels  thereof,  together  with  all  ^  >    ^\  *" 

1  r  1  L        1    appropria- 

commoditles,  emoluments,  profits,  and  advantages  to  the  prebend  tion  win  not 
belonging,  thefe  general  words  will  not   pafs  the  advowfon,  for  pafs  by  the 
they  fjgnify  things  [b)  gainful,  and  words  in  grants  (hall  be  con-  "^^^^g^.™ 
ftrued  according  to  a  reafonable  and  eafy  fcnfe,  and  not  ftrained  44E.  3.  33. 
to  things  unlikely  or  unufual.  ■^"'i  fortnis 

'  teafon  it  was 

holdenby  I  wo  judges  agai  nil  two,  that  if  a  prebendary  having  a  peculiar  jurifdiftion  make  a  leafeof  his  pre- 
bend, with  all  profit?,  commodities,  advantages,  &c.  thereto  belonging,  the  eccleliaftical  jurifdi£lion  did 
not  thereby  pafs  to  the  lellee,  fo  that  he  might  make  acommiflary,  being  a  thing  annexed  tothe  fpiritual 

perfon,  and  not  to  the  corps  of  the  prebend.    Lev.  125.    Keb.  538.  G^Q. Vet  an  advuwlon  will  be 

contained  under  the  name  of  a  tenement,  and  therefore  a  licence  to  purchafe  lands  and  tenements  in  mort- 
main extends  to  advowfons.     Dyer,  350. So,  advowfons  pafs  by  the  mme  of  all  hereditaments 

lying  where  the  cliurch  lieth.   Dyer,  3z2 That  the  word  tenement  paffes  any  thing  whereof  a  man 

may  be  feifed  ut  de  libero  tcnemcnto  ;  hiredirament  any  thing  wherein  a  man  may  have  an  inheritance.  Co. 
J.it.  6.  a.  [Touchft.  91.3  Atk.  82.  Therefore  an  heir-loom,  though  neirherland  nor  tenement,  but 
a  mere  moveibie,  yet  being  inheritable,  is  comprized  under  the  general  word  hereditament  -^  and  2  condi- 
fipj),  tlje  benctit  of  which  may  defcend  to  a  man  from  his  anceilor,  is  alfo  aa  hereditament.     3  Co.  2.  j 

So, 


39^ 
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Hob.  304.         So,  if  a  man  grant  all  his  woods  and  trees,  apple  trees  will  not 

pafs. 
Co. Tit. 4. b.       My  Lord  Cohe  fays,  that  by  a  grant  of  (a)  vejlura  terne^  the 
l^^h^"' "     underwood  and  fweepage  pafs,  but  not  the  foil,  timber-trees  or 
Cncehoiden,  mines ;  nor  do  thefe  pafs  by  a  grant  of  the  herbage,  though  livery 
that  the        and  feifm  be  made. 

grant  of 

vtflura  terra  with  livety  paffcs  the  foil,  and  that  the  grant  of  prima  vejlura  for  no  certain  time  pafTes 
the  lirll  cutting  only  ;  but  that  from  fuch  a  day  to  fuch  a  day,  it  pafl'es  the  foil.  Vent.  393.  But 
fee  Hargr.  note  i.  Co.  Lit.  4.  b. 

Co.  Lit.  4.  A  grant  oi  feparalis  plfcaria  paiTes  neither  water  nor  foil;  but 
JDav.  55.  J  ^  grant  of  the  water  pafles  both  the  water  and  pifcary,  but  not  the 
aSaik.637.  foil. 

Contr.  and  note  2.  Co.  Litt.  4.  b. 

Co.  Lit.  5.         But  a  grant  oijlagnum  or  gurges  pafles  both  water  and  foil. 

Vaugh.108. 

Co.  Lit.  5.  General  words,  as  honour,  ifle,  caftle,  will  pafs  things  com- 
pound ;  as  honour  or  caftle  will  pafs  divers  manors  or  things 
limple  of  different  natures;  as  fearm  or  farm  will  pafs  houfes, 
lands,  tenements,  a  ploughland,  or  fo  much  as  one  plough  can  till ; 
an  oxgang,  or  fo  much  as  one  ox  can  till,  may  pafs  arable,  mea- 
dow, pafture,  and  wood,  ^c.  neceflary  for  fuch  tillage. 

Co.  Lit.  $.         A  grant  of  a  grange  pafles  a  barn  or  ftable  with  its  curtilage. 

Co.  Lit.  5.        So,  a  grant  of  a  houfe  pafles  the  houfe,  orchard,  and  curtilage. 

Co,  Lit.  5.  So,  if  a  man  grant  a  forefl,  warren,  chafe  or  vivary,  by  thefe 
words  both  the  ground  and  privilege  pafs. 

(b)  Co.  A  grant  of  a  [b)  boilery  of  fait  pafles  the  foil ;  by  the  grant  of 

^R  ti*         Ovile  a  fheep-cot,  and  not  a  fheep-walk  pafles. 

Abr.  2.      Godb.  273. 

29  Afl".  9.  If  a  man  grant  all  his  lands  and  tenements,  by  thefe  words  a 
a  Roll.         ^^^  common  in  grofs  doth  not  pafs. 

(f )  But  by  the  grant  of  a  tenement  a  reverfion  palTes.      37  H.  6.  5.     That  by  a  grant  of  all  a  man's  lands 

and  hereditaments,  copyholds  will  not  pafs.     Owen,  37. But  if  a  man  grants  all  his  lands  and 

tenements  in  D.,  a  leafe  for  years  p,\fles.     Plow.  424.  cont.     Bro.  tit.  Grant,  155.  &  'vide  Godb.  183. 

S.P.  but  no  refolution. So,  if  a  man  grant  all  his  lands  and  tenements  in  I*.,  a  rent-charge  which 

he  has  iffuing  out  of  lands  there  paffes.     2  Rol.  Abr.  57. 

a  Roll.  Abr.      By  a  grant  of  land  the  houfes  and  buildings  thereupon  pafs, 

57. Palm.  320. 

Moor,  6.  \i  A.  demife  lands,  and  grant  that  the  lefl"ee  fliall  have  houfe- 

P'-  *3'         bote  in  other  lands  of  the  ieffor  not  demifed,  the  leffee  may,befides 

thofe  granted,  take  houfe-bote,  i5'c.  on  the  demifed  premifes. 
3  Leon.  J9.        If  lelTee  for  years  of  the  pawnage  of  a  park  grants  all  his  goods 

and  chattels,  moveables  and  immoveables  within  the  faid  park,  by 

thefe  words  the  pawnage  pafles. 
Cro.Eiiz.633.    If  a  perfon  grant  an  acre  called  Tnuo  Acres,  an  acre  only  pafl'es. 
18  E.  4. 16.        If  a  man  grants  (d)  omnia  bona  fua,  trees  growing  do  not  pafs  ; 
*A,^°'^o        otherwife,  if  they  had  been  cut  down  at  the  time  of  the  grant, 

Abr.  58.  '  .  ■'  ° 

((/)So,  of  a  grant  Je  omnihui  aiieriisfuis,  deer  will  not  pafs.     2  Rol.  Abr.  57. 


1!  Co.  50.         If -a  man  leafe  lands  for  life,  excepting  the  trees  growing,  and 
Liford's        afterward   he  grant  the  reverlion  to  another,  by  the  grant  of  the 
rcverlion  the  trees  pafs,  for  they  are  annexed  thereto. 

If 


If  a  man  grant  all  his  chattels,  a  term  which  he  hath  in  extent  n  H.  6.  7. 
on  a  ftatute-merchant  pafles ;  for  this  is  but  a  chattel. 

If  a  man  grant  all  his  (fl)  goods  and  chattels,  an  obligation  in  Dyer,  25. 

which  J.  S.  is  bound  to  him  pafles  hereby,  and  by  thefe  words  a  Roll. 

he  hath  an  intereft  in  the  parchment  or  paper,  although  the  debt  ^^W^/^, 

itfelf  being  a  chofe  in  aftion  cannot  be  granted  or  affigned  over  {!>).  devife  by 

thefe  words  will  not  carry  debts  due  to  the  teftator.     Dyer  59.  b.  pi.  15.     {&)  But  fee  tit.  jijignmenr. 

If  a  man  grant  omnia  bona  $3*  catalla  fua^  a  term  for  years  which  9  H.  6.  51. 

he  hath  in  right  of  his  wife  hereby  pafles.  Abr^/s"^'' 

So,  if  a  man  grants  omnia  bona  ^  catalla  fua^  the  goods  which  For  this 

he  hath  as  executor  (hall  pafs,  as  well  as  his  own  proper  goods.  wV^zRoH. 

Abr.  58. 
Noy,  106.     4  Leon.  22.     i  Leon.  263. 

A  e[rant  of  bona  ^  catalla  felonum  will  not  carry  the  goods  of  a  Sid.  420. 

4.  Where  a  Thing  {hall  be  faid  to  pafs  -as  appendant,  appurtenant, 

or  incident. 

It  feems  agreed,  that  feveral  things  will  pafs  as  appendant  or  10  Co.  64. 
appurtenant  to  the  principal  thing  granted,  without  any  exprefs  Whifticr'g 
mention  of  them  :  as  if  a  (f)  man  grant  a  manor  to  which  an  ad-  ^  roJ], 
vowfon  is  appendant  or  villain  regardant,    without  faying  cum  Abr.  60. 
pertipentiis,  yet  thefe  pafs  as  {(i)  appendant  or  appurtenant  to  the  ^ouldf  42. 
manor.  Co.  Lit.  * 

307.  a.  (c)  Rut  this  muft  be  underftood  of  a  grant  by  a  common  perfon  ;  for  if  the  king  grants  fuch 
a  manor,  or  grants  a  mznox  cum  perUnentlh,  yet  the  aJvowfon  does  not  pafs.  Plow.  251.  10  Co.  64. 
[See  Hargr.  note  2  Co.  Litt.  12.  b.  15th  Edit.]  [d)  Here  note,  as  regularly  true,  that  nothing  can  be 
appendant  or  appurtenant,  unlefs  it  agree  in  quality  and  nature  to  the  thing  whereuuto  it  is  appendant  or 
appurtenant ;  as  a  thing  corporeal  cannot  properly  be  appendant  to  a  thihg  corporeal,  nor  a  thing  incor- 
"porea!  to  a  thing  incorporeal  ;  but  things  incorporeal  which  lie  in  grant,  as  advowfons,  villains,  com- 
mons, and  the  like,  may  be  appendant  to  things  corporeal,  as  a  manor-houfe  or  lands  ;  or  things  corpo- 
real to  things  incorporeal,  as  lands  to  an  office  ;  alfo  they  muft  agree  in  nature  and  quality  ;  for  a  com- 
mon of  turbary  or  of  eflovers  cannot  be  appendant  or  appurtenant  to  land ;  but  to  a  houfe  to  be  fpenC 
there;  nor  a  leet  that  is  temporal,  to  a  church  or  chapel  which  isecclefiaftical ;  neither  can  a  nobleman, 
cfquire,  £fc.  claim  a  feat  in  a  church  by  prefcription,  as  appendant  or  belonging  to  land,  but  to  a  houfe, 
becaufe  fuch  a  feat  belongeth  to  the  houfe  in  refpe(5l  of  the  inheritance  thereof.  Co.  Lit.  121.  b.  1 22.  a. 
———Alfo,  the  thing  to  which  another  is  appendant  muft  be  of  perpetual  fubfiftence  ;  and  therefore  an 
advowfon  which  is  faid  to  be  appendant  to  a  manor,  is  in  truth  appendant  to  the  demefnes  of  the  manor, 
which  are  of  perpetual  fubiiftence  and  continuance,  and  not  to  rents  or  fervices,  which  are  fubjedl  to  ex- 
tinguiihment  and  deftrudion.     Co.  Lit.  122.  a. 

So,  If  a  man  at  this  day  grant  to  a  man  and  his  heirs  common  in  Co.  Lit. 
fuch  a  moor  for  his  beafts  levant  and  couchant  upon  his  manor,  or  '^i.  a. 
if  he  grant  to  another  common  of  eilovers  or  turbary  in  fee-fimple, 
to  be  burnt  or  fpent  within  his  manor  ;  by  thefe   grants  thofe 
commons  are  appurtenant  to  the  manor,  and  fhall  pafs  by  the 
grant  thereof. 

So,  if  A.^  felfed  of  loo  acres  of  land  to  which  a  common  for  2  Roll, 
cattle  levant  and  couchant  is  appurtenant,  by  grant  made  thereof  ^_  \  v°  1^ 
within  time  of  memory,  grant  ten  of  the  Aiid  acres  only,  without  and  Porter. 
faying  cum  pertinentiis ;  yet  a  proportionable  common  for  the  cat- 
tle levant  and  couchant  on  thefe  ten  acres  fliall  pafs  \  for  being  a 
conimoin  appurtenant,  it  is  in  its  nature  apportionablc. 

6  But 
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Savii.  103.         But  if  ^.  grant  the  third  part  of  a  manor  to  which  an  adyow-" 

Long  V.  ^Qjj  jg  appendant,  though  he  adds  cum  perlinentiisy  yet  the  advow- 

ciouTcaer.  fo»  <^'oes  not  pafs  unlcfa  it  be  exprefsly  mentioned. 
Moor,  24.  By  a  grant  of  a  mefiuage  five  tenementuniy  only  the  houfe  and 

p'..  Zz.  i-cr  circuit  thereof  pafles,  but  not  the  garden,  for  thefe  arc  diftintl ; 

Wefto^n  ■^°''  "'  ^  precipe  quod  rcddat  the  demand  mud  be  de  into  mcjfuagio  ^ 

concraiy  to  ufio  gardi/io,  and  the  word  icnenient,  as  here  ufed,  is  only  fynony- 

Krowni  bat  ^^y^jvj  j-q  j.|^£  word  mejfuage ;  but  had  it  been  a  grant  of  a  mefiuage 

held,  that  ^'^'^  tenement,  it  might  be  otherwife. 

the  garden  woulJ  j'afs  by  the  name  of  meffuaje,  with  an  averment,  that  they  weri  occupied  together. 

Vaugh.  178.       Where  a  houfe  or  land  belongs  to  an  office,  or  a   chamber 

to    a   corody,  the  office  or  corody  being  granted  by  deed,  the 

houfes  and  land  follow  as  incident  or  bcloging  to  it  without  livery, 

becaufc  the  office  is  the  principal,  and  the  land  but  appertaining 

to  it. 

Vaugh.  109.       If  a  man  grant  his  faddle  with,  all  things  thereunto  belonging, 

flirrups,  girths,  and  the  like  do  pafs  i  fo,  if  a  man  grant  his  viol, 

"^  the  firings  and  bow  will  pafs. 

Moor,  682.        By  a  grant  of  a  houfe  cum  prrttnentlisy  a  conduit  which  conveys 

nrowneand    water  to  the  houfes  pafles,  and  the  owner  may,  without  alleging 

a  prefcription  or  grant,  enter  upon  the  foil  of  another  to  repair  itj 

but  this  muft  be  done  in  convenient  time. 

Sid.  211.  It  was  found  by  fpecial  verdi£l:,   that  y^.  was  feifed  of  a  mill  in 

i,ev  131.      £gg^  jjj^j  ^.i^,^j.  j^g  j^^jjj.  ^  Y\\n  at  the  end  of  the  clofe  wherein  the 

S.  c.  ^         "lill  ilood,  and  then  granted  the  mill  cum  pertbientiis ;  and  if  the 

Archer  and    kiln  pafled  was  the  queflion  ;  and  the  court  held  clearly,  that  if 

Eennec.         jj.  j^^j  ]yQcn  found  in  the  fpecial  verdict,  that  the  kiln  had  been 

neceflary  to  the  mill,  that  then  it  fhould  pafs  by  a  grant  of  the 

mill ;  fo,  if  it  were  ere6led  for  the  ufe  of  the  mill,  as  fluices, 

though  never  fo  far  off;  fo  a  dove-houfe  to   a  dwelling-houfe  ; 

but  as  it  was  here  barely  found,  there  v.'as  no  colour  to  adjudge  it 

to  pafs. 

Saund.  31:2.       If  a  man  grants  to  another  the  ufe  of  a   pump,  the   grantee 

as  incident  to  the  grant  may  enter  on  the  ground  of  the  grantor 

to  repair  it  ;  for  this  privilege  is  given  to  him  as  incident  to  the 

Saund.  323.  So,  if  a  man  llcenfe  another  to  lay  pipes  of  lead  on  his  ground 
to  convey  water  to  his  cifLern,  alihough  the  ground  is  not 
hereby  granted,  yet  the  grantee  may  eater  thereon  to  repair 
the  pipes. 

Hob.  234,         If  a  man  grant  the  {ifli  in  his  water,  the  grantee  may  fifli  with* 

2  Roll.         jj^    ijm-  }^„  cannot  cul  the  banks. 

Abi.  60. 

H.)b.  234.  So,  if  a  man  grant  or  rcferve  wood,  it  implies  a  liberty  to  takd 
and  carry  it  away. 


Roll. 
Abi.  60. 


5.  What  Eftate  or  IntereR  flKill  be  fald  to  be  granted. 

J  Sidk.  346.       It  is  holden  by  Chief  Juflice  Ho't,  tliat  if  a  termor  grants  the 
land,  the  grantee  is  but  tenant  at  will ;  for  it  docs  not  appear  that 

the 


the  gifantor  meant  to  pafs  his  whole  intereil,  and  this  is  enough  to 
fatisfy  the  grant. 

Alio,  it  vi^as  adjudged  in  B.R.  that  if  a  termor  for  looo  years,  Salk.  346. 
by  deed  reciting  the  original  leafe  of  the  lands,  grants  the  faid  ^"j^^'J"  ^. 
lands,  together  with  the  faid  {a)  recited  leafe,  to  the  grantee,  his  orchard, 
executois,  adminiftrators,  and  afligns,  and  all  writings  relating  [a)  Eat  per 
to  the   premifes,  habendum  to   the  grantee,   his  executors,    ^c.  ^o°'^',w^ 
after  the  death  of  the  grantor  and  his  wife,  for  the  refidue  of  the  would  p.ifs 
term  of  1000  years,  that  hereby  the  term  does  not  pafs.  the  teim, 

■'  but  here  It 

is  the  recited  leafe,  which  can  fignify  nothing  but  the  deed  5  alfo  he  agreed,  that  if  a  termor  devife  the 
land,  all  the  term  pafTes ;  for  the  devifee  cannot  be  tenant  at  will,  b'cauf^  the  devifor  mull  die  before  the 
ievife  can  cake  eftieft,  and  one  cannot  be  tenant  at  wili  to  a  dead  man.     Salk.  346. 

But  this  judgment  was  reverfed  in  the  Exchequer-chamber,  SMk.  I'^S'. 
where  it  was  holden,  that  by  the  grant  of  the  lands  in  the  pre-  ^^^"r^^l '" 
mifes  to  the  grantee,  his  executors,  adminiftrators,  and  afligns,  quer-cham- 
the  whole  term  of  looo  years  was  transferred  ;  and  fince  by  the  ber,  andaf- 
premifes  the  whole  term  pafled  prefently,  but  by  the  habendum  ^^^'^'V^e 

^  -11       r  1  1        1         ri  11-  T  T_  T_ij    Houfe  or 

not  till  alter  the  death  oi  the  grantor  and  his  wite,  they  held  Lords, 
that  ex  confequenti  the  habendum  was  repugnant  to  the  premifes, 
and  void. 

If  a  man  by  deed  grant  a  rent-charge,  reverfion,  common,  or  Roll.  Abr. 
any  thing  elfe  which  lies  in  grant,  without  mentioning  any  parti-  245. 
cular  eftate,  the  grantee  hath  an  eftate  for  term  of  his  own  life,  ^^"  ^  ' 
becaufe  a  man's  own  a£l  is  taken  moft  ftrongly  againft  himfelf ;  8  Co.  85. 
and  where  the  words  of  the  deed  will  bear  two  fenfes  without  in- 
jury to  any  one,  the  purchafer  deferves  the  moft  favour,  and  the 
conftrudlion  that  moft  enlarges  his  intereft  is  to  be  preferred  ;  be- 
iides,  being  granted  to  him,  it  cannot  be  fuppofed  out  of  him  as 
long  as  the  fame  perfon  continues. 

If  A.  grant  a  rent-charge  toB.  and  his  heirs,  habendum  to  him  Moor,  876. 
and  his  heirs,  to  the  ufe  of  him  and  his  heirs  for  the  life  of  y.  S.  ^|'|^j^'' 
this  is  only  a  defcendible  eftate  for  the  life  of  J.  S.  and  not  a  fee-  Perrat. 
fimple. 

If  an  office  be  granted  to  a  man  to  have  and  enjoy  fo  long  as  Co.  Lit. 
he  (hall  behave  himfelf  well  in  it,  the  grantee  hath  an  intereft  for  '^^^^'^  ^°"" 
life  in  the  office  ;  for  fince  nothing  but  his  miftjehaviour  can  de-  ishow-sij. 
termine  his  intereft,  no  man  can  prefix  a  fiiorter  time  than  his  Show.  P. 
life,  fince  it  muft  be  his  own  a£l,  (which  the  law  does  not  pre-  ^^Aoi^i^T. 
fume  to  forefee,)  which  can  make  his  eftate  of  fhorter  continu- 
ance. 

If  the  king  grants  an  office  at  will,  and  grants  a  rent  to  the  Co.  Lit. 
patentee  for  his  life,  for  the  exercife  of  his  office  ;  this  is  no  ab-  ^^'  *" 
folute  eftate  for  life ;  becaufe  the  rent  being  granted  on  account 
of  the  office  and  in  difcharge  of  the  duty  of  the  place,  whenever 
his  intereft  in  the  office  ceafes,  the  rent  is  determined,  becaufe  it 
was  at  firft  granted  for  the  exercife  of  the  office,  which  he  is  no 
farther  concerned  in. 

If  a  man  makes  a  leafe  for  forty  years,  and  grants  that  the  Moor,  C. 
leflee    fliall   have    houfe-bote,  fire-bote,  and   cart-bote,  in  other  P'-^3- 

4  lands 
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lands  of  the  grantor's  not  demlfed,  though  It  Is  not  fald  for 
how  long,  yet  the  grantee  fhall  have  fuch  privilege  during  the 
continuance  of  the  leafe,  and  fuch  privilege  fliall  go  to  his  exe- 
cutors and  afTigns. 

6.    At  what  Time  the  Thing  granted  becomes  vefted,  and  when 
the  Grantee  mail  take  the  fame. 

t  Roll.  If  a  man  grant  a  thing  to  be  taken  yearly,  and  the  grantee  ne- 

Abr.  64.       ]p£^  fQ  j.jjj.g  jj  £qj.  Q,^g  year,  he  cannot  take  double  the  quantity  the 

Southwell  .c  •''  ,  11-1-  ,    ^  c  ^ 

and  Wade,  "^xt ;  as  II  a  man  grant  to  another  and  his  heirs  200  [a)  laggots 
(a)  So,  if  a  of  wood,  to  be  taken  yearly,  and  the  grantee  negleft  to  take  any 
man  grant  a    f^^  ^-^^  ^^.^  year,  he  cannot  the  next  take  400  faggots  ;  for  by  this 

comTnon  for  •  ^  ocy         ^  j 

ten  head  of   means  he  might  deftroy  all  the  woods  of  the  grantor. 

cattle  yearly,  the  grantee,  if  he  neglects  ro  feed  the  common  for  one  year,  cannot  put  on  double  the 
number  the  next.     27  H.  6.  10. 

2  Roll.  But  if  the  grantor  be  to  render  the  thing,  as  if  A.  grant  200 

Abr.  65.  faggots  of  wood  to  be  taken  yearly  out  of  all  his  lands,  with 
claufe  of  dlftrefs,  and  the  grantor  be  to  cut  and  make  up  the  fag- 
gots and  carry  them  to  the  houfe  of  the  grantee ;  if  the  grantor 
uegleft  to  do  this  for  the  firft  or  any  one  year,  the  grantee  fhall 
have  double  the  quantity  the  next ;  for  in  this  cafe  the  grantor 
was  to  do  the  firft  a£l,  and  fhall  not  have  any  advantage  by  his 
negledV. 
7  Co.  iS.  He  who  hath  the  next  avoidance  of  a  church,  muft  prefent  to 

Buift.  i6.  jjjg  next  that  happens  after  fuch  grant,  at  his  peril. 
Moor,  882.  If  a  man  grant  all  his  trees  to  be  taken  within  five  years,  the 
grantee  cannot  take  any  after  the  expiration  of  the  five  years  s 
for  this  is  in  nature  of  a  condition  annexed  to  the  grant ;  but  if 
the  grant  be  of  the  trees,  with  covenants  either  on  the  part  of 
the  grantor  or  grantee,  that  they  fhall  be  taken  away  in  five 
years,  there  the  grantee  may  take  them  afcer  the  expiration  of 
five  years,  and  the  grantor  muft  purfue  his  remedy  by  adtion  of 
covenant. 
Moor,?22.        So,  If  a  man  grant  corn  growing,  and  the  grantee  do  not  take 

^cr  Hutton.  jj  away  in  a  reafonable  time,  by  which  the  grantor  receives  a 
*  So,  for  .,.•',  ,  r>  •  1  r    «. 

not  taking     prejudice,  he  may  have  an  action  on  the  cale  *. 

awaj  tithes  in  due  time,  whereby  the  occupitr  of  the  land  is  prejudiced. 
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A  GUARDIAN  (a)  is  one  appointed  by  the  wifdom  and  policy  (a)  For  tfie 
of  the  law  to  take  care  of  a  perfon  and  his  affairs,  who  by  derivanon 
^  -,.,,..,        .,.  J         '^r  in.        !•  ••  and  (everal 

reafon  of  his  (^)  imbecility  and  want  or  underltanding  is  inca-  fignifica- 

pable  of  a£ling  for  his  {c)  own  intereft ;  and  it  feems  that  by  tionsofthe 

our  (ci)  law  his  office  originally  was  to  inftru£^  the  ward  in  the  '^°'^^g''"j- 

arts  of  war,  as  alfo  thofe  of  hufbandry  and  tillage,  that  when  he  2  inft.  12, 

came  of  age  he  might  be  the  better  able  to  perform  thofe  fervices  (^)  And 

to  his  lord,  whereby  he  held  his  own  land.  *g^;^'-^^°;^^ 

I.  2.  c.  38.  f.  86.  treating  thereof,  fays  de  i/lis,  qui  minor es  funt  &  infra  tetatem^  &  quoi  cpcrtet  rjfefuh 
tutela  &  cura  aliorum,  eo  quod  jc  ifjoi  regere  non  noruni,  &  quorum  quidam  dcbent  elj'e  fub  cujiodia  domini 
cum  terris  &  tenonentis,  qua  funt  de  feodo  eorum,  &  quiJam  Jub  ciiflodia  parent  urn  isf  proximoruni  confan- 
^uinenrum,  ut  pradici.  eft,  &  quibus  dantur  cuftodes  aliquando  dcjxre  de  antique  fcoffamtnto,  &  aliquando 

curatcres  ab  homine. So,  Fletn,  c.  9.   f.  4.     S^idam  fub  cuftodia  parentum  &  proximorum  conjan- 

guinecrum,  &  illis  dantur  cuftcdes  de  jure  g-n'hmi.  (c)  And  therefore  their  authority  and  intereft  extends 
only  to  fijch  things  as  rnay  be  for  the  benefit  and  advantage  of  the  infant.  Co.  Lit.  8.-).  a.  [So  in  the 
Roman  law,  the  poteftas,  or  authority  of  the  tutor,  was  excrcifable  only  for  the  beneiic  of  th;  minor.  J 
{d)  In  the  civil  law  they  are  ciUed  curatort  or  guardians.  Swinb.  194.  [The  curators  were  not  ap- 
pointed, except  in  particular  cafes,  till  the  minor  attained  the  age  of  puberty.  Before  that  time  he 
was  under  the  care  of  perfons  called  tutores.']  ) 

Under  this  head  we  (hall  confider, 

(A)  The  feveral  Kinds  of  Guardians :  And  herein, 

1.  Of  the  feveral  Kinds  of  Guardians  by  the  Common  Law, 

2.  Of  Guardians  by  Cuflom. 

3.  Of  Guardians  by  Statute. 

(B)  What  Perfons  may  be  Guardians. 

(C)  By  what  Authority  Guardians  are  appointed  : 
And  herein  of  the  proper  Jurifdidtion  in  reftralning 
and  punifhing  Abufes  by  Guardians  and  others, 
in  Relation  to  Infants. 

(D)  Of  the  Manner  of  appointing  and  admitting  a 
Guardian. 

(E)  At  what  Time  the  Authority  of  a  Guardian, 
ceafes,  and  what  Ad:s  will  determine  it. 

(F)  Of  the  Guardian's  Interefl  in  the  Body  and 
Lands  of  the  Ward,  and  his  Remedy  for  the  fame. 

Vol.  III.  D  d  (G)  What 
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(G)  What  Things  a  Guardian  may  lawfully  do,  and 
will  bind  the  Infant. 
i  (H)  Of  the  Infant's  Remedy  againft  his  Guardian 

for  Abufcs  by  him. 

( I )  Of  obliging  a  Guardian  to  account,  and  what 
Allowances  he  iliall  have. 


(A)  The  feveral  Kinds  of  Guardians :  And  herein, 

I.  Of  the  feveral  Kinds  of  Guardians  by  the  Common  Law. 

Ce.  Lit.  'T  HERE  are  four  (a)  kinds  of  guardians  by  the  common  law, 
P    TS  '''''^'  g^'^^'^i'^"  "^  chivalry,  focage,  nature,  and  nurture. 

there  is  a  guardian  in  chivalry  and  guardian  in  focage  ;  and  again  guardian  in  cl-.ivalry  is  twofold,  guar- 
dian in  droit,  that  is  to  fay  in  his  own  right ;  and  guardian  in  fait;  as  where  the  king  or  lord  afligneth 
over  the  curtody  to  another  ;  alfo  hoth  thtfe  are  either  guardians  by  right,  or  gusrdians  by  claim  and 
pofleflion  without  right:  likewife  guardian  in  focage  is  twofold,  -viz.  guardian  by  right,  who  is  called 
tutor  frcj»ius  j  and  guardian  by  pollelfion  and  claim,  who  is  called  tutor  alunus.     2  Inft.  305. 

Jjt.  §  103.        I.  As  to  guardian  in  chivalry,  it  is  to  be  obferved,  that  by  the 

Co.  Lit.         common  law,  if  tenant  by  knights -fervice  had  died,  his  heir  male 

al'nftf  12,     being  under  the  age  of  twenty-one  years,  the  lord  fhould  have  the 

13-  land  holden  of  him  till  fuch  heir  had  arrived  to  that  age,  becaufe 

till  then  he  was  not  intended  to  be  able  to  do  fuch  fervice  ;  and 

fuch  lord  had  likewife  the  cuftody  of  the  body  of  the  infant  to 

b^reed  him  up  and  inure  him  to  martial  difcipline,  and  was  tliere- 

fore  called  guanlian  in  chivalry. 

Co.  Lit.  76.       So,  if  an  heir  female  were  unmarried,  and  under  fourteen  at  her 

anceftoi's  death,  the  lord  was  guardian  till  flie  arrived  to  that  age; 

alfo  by  JVcJIin.  2.  cap.  22.  the  lord  (liould  have  had  the  land  till 

Ihe  were  fixteen,  to  tender  convenable  marriage  to  her  •,  and  if  the 

lord  died  within  the  two  vears,  the  law  gave  the  fame  intereft  to 

his  executors  and  adminiftrators. 

Co.  Lit.  "Wardfhip  was  due  to  the  lord  in  rcfpe£l  to  the  tenure;  there- 

■/S^**!  fore    if  the  lord  had  releafcd  his  feigniory  to  his  ward,  or  the 

Abr.  36.       feigniory  had  defcended  to  him,  he  fhould  have  been  out  of  ward, 

for  cejfnnte  cxiuja  ccjfat  cff'ccius. 
Co.  Lit.  An  heir  v/ho  l^ad  been  in  ward  by  reafon  of  a  tenure  in  capiu, 

Tb.  a.  -when  he  came  of  age,  mull  have  fued  livery,  i.  e.  to  have  had 

the  lands  delivered  to  him  by  the  king,  the  expence  of  which 
VI  as  half  a  year's  profit  of  his  lands  holden  ;  but  if  the  heir  had 
been  of  age  at  his  anceftor's  deatli,  he  (hould  have  paid  for  land 
in  poflefficn  a  year's  profit  for  the  king's  primier  feifm  and  livery, 
and  for  reverlions  expectant  on  freeholds  half  a  year's  profit, 
and  the  king  fhould  have  had  all  the  mefne  profits  till  tender 
of  livery  were  niacle ;  fo  if  a  tender  were  made,  and  not  duly 
purfued.  -gy 


loiie 


By  the  ftatute  of  (a)  Mertofiy  cap.  6.  if  the  lord  cllfparaged  his  Co.  Lit.  80. 

(^).male  ward  under  fourteen,  he  fhould  have  loll  the  ward,  and  ^^)  ^"  ^.'""^ 

the  whole  profit  thereof  fliould  have  been  converted  to  the  ward's  tieton\o'ids 

benefit ;  the  lord  was  faid  to  difparage  the  heir  by  marrying  him  that  no  ac- 

to  the  daughter  of  a  villain,  bureefs,  one  attainted  of  felony,  to  "^'"^  *^°"''^ 

a  baitard  or  alien,  one  wanting  hand  or  toot,  delormed,  paralytick,  becaufenonf 

COnfumptive,  IS'c.  was  ever 

brought. 

£^.  Lit.  §  io8. And  the  reafon  hereof,  fays  my  Lord  Coke  in  his  comment,  h  quia  pertculofvm 

ex'tjTwiandum  eft,  quod  bciiorum  'vlroium  non  coviprcbii'ur  extmp!o  ;  not,  fays  he,  that  a  ftatute  can  be 
antiquated,  but  it  may  be  expounded  by  non-ufe.  Co.  Lit.  8i.  b.  [See  Hargr.  note  on  this  paflage.l 
(^)  But  there  never  was  any  forfeiture  of  the  marriage  of  an  heir  female.     Co.  Lit.  82.  b. 

On   the  death    of   guardian  by  knights-fervice,  the  executors  Co.  Lit.  90. 
fhould  have  had  the  wardfhip  of  the   heir,    for  they  had  it  to 
their  own  ufe,  and  might  have  granted  or  afligned  it  over  ;  and 
therefore  were  not  at  all  accountable  to  the  infant  when  he  came 
of  age. 

But  this  fort  of  guardianfliip  being  a  fort  of  dominion  of  maf-  [See  Mr. 
ters  over  fervants  and  vaffals,  introduced  among  the  Gothick  na-  Margrave's 
tions  to  breed  them  to  arms ;  it  was  deemed  a  great  burden,  and  fp°ecieToV'^ 
therefore  is  now  fallen  by  the  12  Car.  1.  cap.  24.  by  which  all  te-  guardian- 
nures  by  knights-fervice,    and  focage  in  capite,  are  turned   into  |^.'P'    ^'^' 
common  focage,  and  difcharged  of  homage,  livery,  primier  feifin,  n.  il^' i-ixh 
wardfhip,  l^c.  which  were  at  law  incident  to  fuch  tenures,  and  edit.] 
aids  pur  file  marrier  Isf  pur  f aire  fitz  chevalier. 

2.  By  the  common  law,  if  tenant  in  focage  die,  his  heir  being  Co  Lit.  87. 
under  fourteen,  whether  he  be  his  iflue,  or  coufm  male  or  female, 
the  next  of  blood  to  the  heir,  to  whom  the  inheritance  cannot 
defcend  (c-),  fliall  be  guardian  of  his  body  and  land  till  his  age  of  [{c)See  i  P. 
fourteen  ;  and  althouph  the  nature  of  focaee  tenure  be  in  fome  ^l"'"'  ~^°' 

r  1  1    r  1  •  •     •        11  •      •      riMi         ,,      1     9  Mod.  142. 

mealure  changed  Irom  what  it  originally  was,  yet  it  isitiU  called  Hanr.  Co. 
focage  tenure,  and  the  guardian  in  focage  is  ftill  only  where  lands  Lit.  87.  i. 
of  that  kind  (as  moft  of  the  lands  in  Englafid  now  are)  defcend  "*  ^"J 
to  the  heir  within  age ;  and  though  the  heir  after  fourteen  may 
choofe  his  own  guardian,  who  (hall  continue  till  he  is  twentv~one, 
yet,  as  well  the  guardian  before  fourteen,  as  he,  whom  the  infant 
iliall  think  fit  to  choofe  afcer  fourteen,  are  both  of  the  fame  na- 
ture, and  have  the  fame  olTice  and  employment  afligned  to  them 
by  the  law,  without  any  intervention  or  diretlion  of  the  infant 
himfelf ;  for  they  v/cre  therefore  appointed,  bccaufe  the  infant, 
in  regard  of  his  minority,  was  fuppofed  incapable  of  managing 
himfelf  and  his  eftate,  and  confequently,  they  derive  their  autho- 
rity not  from  the  infant,  but  from  the  law ;  and  that  is  the  reafon 
they  tranfa6l  all  aftaivs  in  their  own  name,  and  not  in  the  name 
of  the  infant,  as  they  would  be  obliged  to  do,  if  their  authority 
were  derived  from  him. 

Hence   the   law  has  invefted  them  not  with  a  bare  authority  Co.  Lit. 
only,  but  alfo  with  an  intereft  till  the  guardianfnip  ceafes  5  and  to  S'^-  ^• 
prevent   their  abufe   of  this   authority  and  intereft,  the  law  has 
made  them  accountable  to  the   infant,  either  when  he  comes  to 
the  age  of  fourteen  years,  or  at  any  time  after,  as  he  thinks  fit ; 
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and  therefore,  tliey  are  not  to  have  any  thhig  to  their  own  ufe,  as 

the  guardian  in  chivalry  had. 
Co.  Lit.  S4.       3.  Guardian  by  nature,  who  is  the  father  or  mother  ;  and  here 
9E.4- sv    ^Q   mufl:  obferve,  that  by   the  common  law  every  father  hath 
^3,  33H.6.  («)  right  of  guardianfhip  of  the  body  of  his  fon  and  (b)  heir  until 
55.  Raft,     he  attain  to  the  age  of  (r)  tvi^enty-one  years. 

EnC-265. 

(a)  The  father  being  guardian  in  focaijc  (hall  account  with  tlie  fon  for  the  profits  ;  for  otherwife  it  would 
be  more  for  the  fon's  advantage  to  have  another  for  liis  guardian,  than  his  father.     Co.  Lit.  i>8.  ■ 
And  the  true  leafon  of  g-aardianrtiip  is  not  with  refped^  to  the  benrht  of  tiie  lord  by  tenure,  but  with 

refpcft  to  the  good  education  of  the  infant.     Carth.  3S6. But  where  the  father  had  the  cuftody  of 

the  body  of  his  heir  apparent,  in  rcfpctt  of  his  natural  right,  he  fliould  render  no  account  to  the  heir  ; 
for  what  the  father  might  receive  on  fuch  account,  woulvl  oiherwife  have  belonged  not  to  the  heir,  but 
to  the  j'uardian  in  knights  fervice,  Co.  Lit.  8S.  {b)  The  tiuc  teifon  why,  by  the  law  of  Etigland, 
the  father  hath  not  the  guaidianfiiip  of  liis  younger  children,  is,  becaufe  by  our  law  the  younger  caildrcn 
cannot  inhrrit  any  thing  from  their  father.  Carth.  326-  //tr  Holt,  C.  ].  (c)  That  the  guardian/hip 
of  the  father,  which  is  a  gviardianfliip  by  nature,  continues  till  the  fon  and  heir  apparent  attain  to  the  age 
of  twenty -one  years,  but  that  is  with  reffecl  to  the  body  only.     Carth.  386.  per  Holt. 

3  Co.  '^-j.  And  therefore,  when  tenures  in  knights-fervice  were  in  being, 

Ratcilfies  ^]^g  guardian  in  chivalry  could  not  have  the  cuftody  of  the  body 

lV^V.'^Sa.  °*  ^^^  ^^^^"^  ^^  ^°"S  ^^  ^"^  father  was  living;  but  all,  which  fuch 

Dycr,''i89.  guardian  could  have,  was  the  cuftody  of  the  lands  which  were 

Vaugh.iSo.  deft;ended  to  the  infant  from  his  mother  or  otlier  collateral  ancef- 

therefole  tor ;  and  therefore,  the  father  had  an  aclion  of  trefpafs  for  taking 

the  writ  </<  away  his  fon  and  \\€\x  qtiare  fiHimi  IS  h.zrcdem  rapuit^  though  he 

tufiodia  ^jjg  jjQ^  jj^  propriety  of  fpeech  counted  the  {d)  guai'dian. 

harcdh  did  not  lie,  becaufe  the  father  was  not  complete  guardian.     Fitz.  tit.  Garde,  32. 

Lit.  ^  114.  But  neither  the  mother,  nor  any  collateral  anceftior  could  have 
Co.  Lit.  84.  j^^yg  Y^^^  the  cuftody  of  their  heir  apparent  before  the  lord  ;  for 
Harr  Co.  though  they  may  have  an  a6lion  of  trefpafs  qtiare  ccnfanguineum  isf 
Lit.V-  ^'  haredem  rapuity  yet  they  can  have  it  only  againfl:  a  ftranger,  and 
^'  "'^         not  againil  guardian  in  chivalry. 

Co.  Lit.  8S.  4.  Guardian  by  nurture,  who  hath  only  the  care  of  the  perfon 
[As  tb  2nd  education  of  the  infant,  and  hath  nothing  to  do  with  his 

fhin\v  nu'-  lands  merely  in  virtue  of  his  office  ;  for  fuch  guardian  may  be, 
tur'e,  Mr.     though  thc  infant  hath  no  lands  at  all,  which  a  guardian  in  focage 

Hargrave         canUOt. 
cbferves, 

that  it  only  occurs  where  the  infant  is  without  any  other  guardian  ;  and  none  can  have  it  except  the 
father  or  mother.  8  E.  4.  7.  b.  Br.  Guard.  7.  3  Co.  38.  It  extends  no  farther  than  the  cuftody 
and  government  of  the  infant's  perfon,  and  determines  at  fourteen,  in  the  cafe  both  of  males  and  females. 
Lord  Chief  Baron  Comyns  indeed  refers  to  Fieta,  as  if,  according  to  that  ancient  book,  grandfathers 
and  "reat  grandfathers  might  be  guardians  by  nurture;  3  Com.  Dig.  421.  ;  but  the  paHage  cited  doth 
not  point  at  this  fpetles  of  guardian,  it  defcrlbing  the  p.iiria  fotifias  in  general,  and  being  apparently 
borrowed  from  the  te.xt  of  the  Rwi^n  law;  nor  will  it  bear  the  lealt  application  to  guardianihip,  as  our 
own  law  regulates  it.     Hargr.  note  13.  Co.  Lit.  1 19.  b.] 

2.  Of  Guardians  by  Cuftom. 

VAX  for  this  By  the  cuftom  of  tlie  city  of  Loudon^  the  cuftody  and  guardian- 
wid^  tit         fj^jp  of  orphans,  under  age,  unmarried,  belongs  to  the  city. 

Undo-i,  letter  (B). 

Lamb.  611,       Bv  the  cuftom  of  Kenty  where  any  tenant  died,  his  heir  within 

()i2. 624, 5-  age,  the  lord  of  the  manor  might  and  did  commit  the  guardianftiip 

to  the  next  relation  in  thc  court  of  juftice,  within  whofe  jurifdic- 

tion 
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tlon  the  land  was  ;  but  the  lord  was  bound  on  all  occafions  to  call 
him  to  an  account ;  and  if  he  did  not  fee  that  the  accounts  were 
fair,  the  lord  himfelf  was  bound  to  anfwer  it.  This  province  the 
chancellor  hath  taken  from  inferior  courts  fince  the  conquefl,  only 
in  Ketit^  where  thefe  cuftoms  are  continued  ;  but  the  cuftom  is  not 
ufed  even  in  Kent  at  this  day,  becaufe  the  lords  in  giving  tutors  do 
it  at  their  own  peril  in  the  account ;  and  therefore  every  man 
thinks  it  dangerous  to  intermeddle. 

This  guardian  appointed  by  the  lord  is  to  have  the  fame  allow-  Lamb.  624. 
ance,  and  no  other,  with  the  guardian  in  focage  at  common  law, 
and  is  fubje£V,  as  has  been  fald,  to  the  account  of  the  heir  for  his 
receipts,  and  to  the  diftrefs  of  the  lord  for  the  fame  caufe. 

If  copyhold  lands  defcend  to  an  infant  within  the  age  of  fourteen  2  Roll, 
years,  the  next  of  kin,  to  whom  the  lands  cannot  defcend,  fhall  be  "^^ '•  '*^* 
guardian  both  of  the  infant's  land  and  eftate,  if  by  the  cuftom  of  iigg,  s'_  p_ 
a  manor  the  guardianfiiip  does  not  belong  to  another.  faid  to  be  refoived. 

And  therefore  if  a  copyhold  defcend  to  a  lunatick,  or  an  infant  Hob.  215. 
within  the  age  of  fourteen,  the  lord,  without  a  fpecial  cuftom  for  ^^^-  ^6>^7« 
that  purpofe,  hath  no  power  of  appointing  a  guardian.  \i%z^' 

3.  Of  Guardians  by  Statute. 

By  the  common  law,  no  perfon  could   appoint  [a)  a  guardian,  3  Co.  37. 
becaufe  the  law  had  appointed  one,  whether  the  father  was  tenant  ^  '"ft-  62. 
by  knights-fervice  or  in  focage.  common  ^ 

law,  tenant  in  focage  of  age  might  have  difpofed  of  his  land  by  deed,  or  laft  will,  in  truft  for  his  heir  ; 
but  not  the  cuftody  and  tuition  of  his  heir,  for  the  iaw  gave  that  to  the  next  of  kin  to  whom  the  land 
could  not  defcend.     Vaugh.  178. 

The  firft  ftatute,  that  gave  the  father  a  power  of  appointing,  Sid.  Rep, 
was  the  4  ^5  P.  i^ M.  cap.  8.  which  provides  under  fevere  pe-  3^^. 
nalties,  fuch  as  fine  and  imprifonment  for  years,  "That  nobody 
•*  fhall  take  away  any  maid  or  woman-child  unmarried, being  with- 
*'  in  the  age  of  fixteen  years,  out  of  or  from  the  poffeirion,  cuftody 
*'  or  governance,  and  againft  the  will  of  the  father  of  fuch  maid 
**  or  woman-child,  or  of  fuch  perfon  or  perfons  to  whom  the 
*'  father  of  fuch  maid  or  woman-child  by  his  laft  will  and  tefta- 
*'  ment,  or  by  any  other  atl  in  his  life-time,  hath  or  fhall  appoint, 
*'  ailign,  bequeath,  give,  or  grant  the  order,  keeping,  education 
**  and  governance  of  fuch  maid  or  woman-child." 

In  the  conftru6lion  of  this  ftatute  ic  hath  been  holden,  that  if  Poph.  204, 
two  perfons  are  appointed  guardians  by  authority  of  this  ftatute, 
and  one  of  them  dies,  the  guardianfiiip  will  not  furvive,  becaufe 
the  ftatute  gives  an  authority  to  a  fpecial  purpofe,  and  makes  the 
ravifher  criminal  within  the  words  of  it;  and  being  a  penal  law 
ought  to  be  conftrued  ftridlly. 

The  12  Car.  2.  cap.  24.  ena^ls,  "That  where  any  perfon  hath 
**  or  fiiall  have  any  child  or  children  under  the  age  of  twenty-one 
**  years,  and  not  married  at^the  time  of  his  death,  it  fliall  and  may 
*'  be  lawful  to  and  for  the  father  of  fuch  child  or  children,  whe- 
**  ther  born  at  the  time  of  the  deceafe  of  the  father,  or  at  that 
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**  time  in  vcntrafa  mere,  or  whether  fuch  father  be  within  the  age 

*'  of  one  and  twenty  years,  or  of  full  age,  by  his  deed  executed  in 

*'  his  life-time,  or  by  his  lad  will  and  teftanient  in  writing,  in  the 

**  prefence  of  two  or  more  credible  witneiTes,  to  difpofe  of  the 

**  cuftody  and  tuition  of  fuch  child  or  children,  for  and  during 

*'  fuch  time  as  he  or  they  fliall  refpe£lively  remain  under  the  age 

"  of  twenty-one  years,  or  any  lefler  time,  to  any  perfon  or  perfons 

[(j)  Other    <<  in  pofleffiou  or  remainder,  other  than  popifli  recufants  (a);  and 

perfons  a.e     „  f^^j^  difpofition  of  the  cultody  of  fuch  child  or  children,  (liall 

See  the         "  be  good  and  effeclual  agamd  all  and  every  perfon  or  perfons 

9&10W.     <<  claiming  the  cuflody  or  tuition  of  fuch  child   or  children   as 

the  ftatmes    '*  g^'^^dian  in  focage,  or  otherwife  ;  and  fuch  perfon  or  perfons  to 

relative  to      "  whom  the  cuilody  of  fuch  child  or  children  hath  been  or  flaall 

the  quaiifi-    n  j^g  difpofcd  or  devifcd  as  aforefaid,  fhall  and  may  maintain  an 

offi'cerl^See  "  ^ftion  of  ravifliment  of  ward  or  trefpafs  againft  any  perfon  or 

alio  Swinb.    *'  perfons  which  fliall  wrongfully  take  away  or  detain  fuch  child 

part  3  t<  Qj.  (;|iilcli-en,  for  the  recovery  of  fuch  child  or  children,  and  (hall 

'■^  "  and  may  recover  damages  for  the  fame  in  the  faid  aclion,  for 

*'  the  ufe  and  benefit  of  fuch  child  or  children. 

"  And  fuch  perfon  or  perfons,  to  whom  the  cuflody  of  fuch 
*'  child  or  children  hath  been  or  fhall  be  fo  difpofed  or  devifed, 
*<  fliall  and  may  take  into  liis  or  their  cuilody,  to  the  ufe  of  fuch 
**  child  or  children,  the  profits  of  all  lands,  tenements  and  here- 
"  ditaments  of  fuch  child  or  children,  and  alfo  the  cuflody,  tuition, 
'  *'  and  maijagement  of  the  goods  and  chattels  and  perfonal  ellate 

*'  of  fuch  child  or  children  till  their  refpeclive  age  of  one  and 
*"•'  twenty  years,  or  any  lelTcr  time,  according  to  fuch  difpofition 
**  aforefaid,  and  may  bring  fuch  adlion  or  a£lions  in  relation  there- 
*'  to,  as  by  law  a  guardian  in  common  focage  might  do." 

In  the  conflrutiicn  of  this  flatute  the  following  opinions  have 
been  holden  : 
Vaugh.179         1.  That  a  teflamcntary  guardian,  or  one  formed  according  to 
7.    11 .  129.  j.|^jg  flatute,  comes  i/i  loco  parentis,  and  is  the  fame  in  ofhce  and  in- 
terefl  with  a  guardian  in  focage,  and  differs  only  as  to  the  modus 
habendiy  or  in  a  few  particular  circumflances  ;  as  firft,  that  the  guar- 
dianfhip  may  be  holden  for  a  longer  time,  viz.  till  the  heir  attains 
the  age  of  twenty-one,  where  before  it  was  but  to  fourteen  :  Se- 
condly, it  may  be  by  other  perfons  holden  ;  for  before  it  was,  the 
next  of  kindred  not  inheritable  could  have  it  j  now,  who  the  father 
names  fliall  have  it. 
Vaugh.iyS.       2.  That  though  neither  before  nor  fince  this  flatute  a  perfon 
a^e'riament    ""^^^  ^8^  "^^7  "^^vife  his  lands,  yet  a  perfon   under  age  may, 
ary  guardian  withiu  tliis  adl,  difpofc  of  the  cuflody  of  his  child,  and  fuch  dif« 
fhall  h.iv-      pofition  draws  after  it  the  land,  £5V.  as  incident  to  the  cuflody. 

the  cuftody 

of  the  infant's  rcsl  eftats,  a  leafe  granted  by  him  of  facli  eftate  is  abfoluteiy  void.     Roe  v.  Hodgfon, 

Z.  Will".  129.  135.  j 

yaugh.179.  3-  That  an  infant  hath  the  fame  remedy  againfl  a  teflamentary 
guardian,  as  he  had  againfl  a  guardian  in  focage,  though  tho; 
ilatute  fpeaks  only  of  remedies  for  the  guardian. 

4.  If 


4.  If  the  father  being  of  age  devife  his  land  to  J.  S.  during  the  Vaugh.184. 
minority  of  his  fon  and  heir,  in  truft  for  his  heir,  and  for  his  main- 
tenance and  education  until  he  be  of  age,  this  is  no  deviling  the 
cuftody  within  this  llatute,  for  he  might  have  done  this  before  the 
flatute. 

5.  If  a  man  devife  the  cuftody  of  his  heir  apparent  to  J.  S.,  and  Vaugh. 
mention  no  time,  either  during  his  minority,  or  for  any  other  ti.ne,  ^^4»  5' 
this  is  a  good  devife  of  the  cuftody  within  the  a£t,  if  the  heir  be 
under  fourteen  at  the  death  of  the  father  ;  becaufe  by  the  devife,  the 
modus  habendi  cujlodiam  is  changed  only  as  to  the  perfon,  and  left 

the  fame  as  it  was  as  to  the  time ;  but  if  above  fourteen  at  the 
father's  death,  then  the  devife  of  the  cuftody  is  merely  void  for 
tlie  incertainty ;  for  the  act  did  not  intend  every  heir  fhould  be 
in  cuftody  until  one-and-twenty,  non  ut  tamdiuy  fed  }ie  diutius ; 
therefore  he  fliall  be  in  this  cuftody  but  fo  long  as  the  father  ap- 
points ;  and  if  he  appoint  no  time,  there  is  no  cuftody. 

[6.  That  as  the  ftatute  declares  the  guardianfliip  ftiall  continue  Mendez  v. 
till  twenty-one,  if  fo  prefcribed  by  the  father,  it  Ihall  not  be  de-  '*'^!°^"j 
termined  fooner  even  by  the  marriage  of  the  infant.]  '     ^* 

7.  That  this  teltamentary  guardian  hath  the  cuftody  not  only  Vaugh. 
of  the  lands  delcended  or  left  by  the  father,  but  of  all  lands  and  ^^5'  ^' 
goods  any  way  acquired  or  purchafed  by  the  infant,  which  the 
guardian  in  focage  had  not. 

8.  That  this  guardian  cannot  affign  or  transfer  the  guardianfhip  Vaugh.iSr. 
over  to  another,  neither  (hall  it  upon  his  death  go  to  his  execu--  L'^^^''lf' ^' 
tors  or  adminiftrators ;    for  though  it   be  an   intereft,  yet  it  is  2  A:k.  15.] 
an  intereft  joined  with  a  truft,  which  the  teftator  might  think 

thofe  perfons  incapable  of  executing,  though  he  placed  that  truft 
and  confidence  in  the  guardian  himfelf ;  but  it  feems,  that  if  two 
or  more  are  made  guardians,  and  one  of  them  dies,  the  furvivor 
or  furvivors  fhall  continue  guardians,  for  from  the  nature  of  the 
thing  the  authority  muft  be  joint  and  feveral  ;  alfo,  were  it  other- 
wife,  the  more  guardians  were  appointed  for  the  fecurity  of  the 
Infant,  the  lefs  fecure  he  would  be,  becaufe  upon  the  death  of  any 
Cne  of  them  the  guardianfliip  would  be  at  an  end. 

9.  That  if  a  perfon  appointed  guardian  purfuant  to  this  ftatute,  Abr.  Eq. 
die  or  refufe  to  take  upon  himfelf  the  guardiandiip,  the  lord  chan-  '^^'^' 
cellor  may  appoint  a  proper  guardian. 

ID.    Alfo  if  a  perfon,  appointed  guardian  purfuant  to  this  fta-  /-^-/f  zChan. 
tute,  becomes  a  lunatick,  or  is  otherwife  incapacitated  to  execute  ^^q^^^' 
the  truft  repofed  in  him ;  or  if  he  abufes  the  truft,  by  doing  any  Rep.  5S. 
thing  prejudicial  either  to  the  perfon  of  the  infant,  or  his  eitate,  2  ij'd-  424. 
it  feems,  that  the  court  of  Chancery  may  either  totally  remove  ^^^'^g^' 
him,  and  appoint  another  guardian,  or  elfe  impofe  fuch  terms  on  260,201. 
him,  by  obliging  him  to  give  fecurity,  ^c.  as  will  efFecflually  [ii".  Wms. 
hinder  him  from  doing  any  thing  prejudicial  to  the  infant  j  but  in  ^°^^,  ^^^ 
what  particular  inftances  of  this  kind  a  court  of  equity  will  iu-  Ex  parte 
terpofe,  does  not  feem  to  be  clearly  agreed  (a).  ^*^y  ^".^ 

H.  T.  1791.  {a)  It  will  nit  remove  a  mother  on  account  of  her  being  married  to  a  fecond  hulband, 
even  though  /he  be  dcvifee  in  remainder  of  the  real  eitare,  in  cafe  the  infant  vi^'A  ihjuli  die  without 
illue.  Morgan  v.  Dillon,  9  Mod.  135.  3  Br.  P.  C.  341.  MdliiTi  v.De  Cofta,  2  At!i.  15.  See  too 
jWooddef.  46 I.J 

D  d  4  II.  That 
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3  Lev. -505.         11.  That  a  copyholder  is  not  within  this  flatute  to  difpofe  of 

Clench  and  ^],g  culloc^y  of  his  infant  heir,  becaufe  of  the  meannefs  of  his 

and2Lutw.  eilatc,  and  the   prejudice  that  would  accrue  to  the  lord  of  the 

iiSi.  s.  c.  manor;  and  therefore  the  lord,  or  thofe  entitled  by  the  cuftoni., 

flrall  have  the  cullody  of  him. 
Rex  V.  [12.  'iliough  a  natural  daughter  hath  been  holden  to  be  with- 

Corncforth,  j,^  ^j^^  ftatute  of  4  (s'  c  P.  ^  M.  c.  8.  vet  natural  children  are. 

Waidv.  "  not  within  this  ftatute.  But  though  not  within  this  laft  ftatute,  the 

St.  Paul,  court  of  Chancery  will  adopt  the  nomination  of  the  father,  with- 

Re"^  "^S^*  out  referring  it  to  a  Mafter,  unlcfs  fome  objecSlion  be   ftated  to 

and  ['eck-  the  perfon  named  by  the  father.     And  though  a  grandfather  [a) 

ham  V,  cannot. appoint  a  tcftamentary  guardian  for  liis  grandfon,  yet  if 

th«e  ctted.  ^^  Icavc  him  an  eftate  upon  thnt  contlition,  and  the  father  do 

(a)Biakev.  not  fubmit  to  it,  it  will  work  a  furleiture. 

Leigh,  Ambl.  306. 

Vaueh  18  ^3*  ^^  appointment  of  a  tcftamentary  guardian  by  a  mother  is 

Exj,arte       abfolutely  void. 

Edwards,   3  Ack,  5.19. 

Ld.Shaftef-        14*  If  ^  father  difpofe  of  the  cuftody  of  an  infant  by  deed,, 

bury  V.  fuch  difpofition  may  be  revoked  by  will.     But  if  there  be  a  co- 

Finch^"''  venant  in  the  deed  (^),  that  the  father  will  not  revoke  it,  a  court  of 

Rep.  323.  equity  will  not  fet  it  afide  unlefs  the  truft  be  abufed. 

(1^)  Lecone  v.Sheires,   i  Vern.  442. 

Swinb.  p.  3.       15.  As  the  ftatute  prefcribes  no  particular  form  of  appoint- 
^'  ^^'  ment,  it  is  immaterial  by  what  words  the  guardian  is  appointed, 

provided  the  father's  intent  be  fufficiently  apparent.] 
Sid.  363.  And  note^  that  both  by  the  4  ^  5  P.  ^  A/,  c.  8.  and  by  this 

ftatute,  there  are  exprefs  ftivings  with  refpedl  to  the  city  of  Lon- 
don and  other  towns,  as  to  the  cuftody  of  orphans. 


(B)  What  Perfcns  may  be  Guardians. 


Co.  Lit.  SS. 
i  Mod.  176. 


TlER-E  in  the  f.rft  place  we  muft  take  notice,  that  thei'e  can  be 
no  guardian  in  focage  but  where  lands  of  that  nature  de- 
fcend  to  the  htir. 
Co.  Lit.  S7.  Therefore  if  a  man  die  feifed  of  a  i-ent-charge,  common,  or 
fuch  like  inheritances,  which  lie  not  in  tenure,  arid  difpofe  not  of 
the  cuftody  of  his  child,  the  heir  may  choofe  his  guardian  ;  if  he 
be  fo  young  that  he  can  make  no  choice,  it  is  molt  fit  that  his 
next  co'uiai,  to  whom  the  inheritance  cannot  defcend,  fliould  have 
the  cuftociy  ri  him,  and  whoever  takes  the  rent,  ^c.  is  charge- 
able in  account ;  but  if  he  have  sny  focage  land,  the  focage 
guardian  ftrall  take  tlie  rent-cLarges,  ctV.  in  his  cuftody. 
F.  N.  B.  So,  the  wife's  heir  (hall  net  be  in  ward  during  the  lif^-:  of  tenant 

^"^3-  by  the  curtefy,  becaufe  by  his  continuance  of  his  wife's  eitate  the 

defcent  to  the  heir  is  interrupted. 
Co.  Lit.  ?7.        By  our  law  the  next  of  blood,  to  whom  the  inheritance  can- 
ihisfeenns     j^qj  tlefcend,  is  entitled  to  tlie  guardlanfliip  ;  as  if  the  land  defcend 
It^ll'i^Jl^,   from  the  father,  the  mother,  or  other  next  coufiu  of  the  mother's 

fide,. 
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fide,  fhall  be  guardian  in  focage  ^  i^  ftc  e  converfo^  where  lands  law,  and  is 
defcend  from  the  mother ;  but  the  {a)  civil  law  appoints  him  to  ""^g^^*^ 
be   guardian  that  is  to  inherit  next,  which  our  law  fays  is  co7n-  ,.. ,. 
viittcre  ovcm  lupo.  C*^)  The 

rule  in  tlie  civil  law  is,  ubi  Jucct-£ton\s  emolumentum,  tbi  &  tutela  onus  ejj'e  debet. 

If  the  younger  brother  die  feifed  in  tail,  leaving  ifllie  under  Co.  Lit.  8S. 
fourteen,  the  elder,  not  the  middle  brother,  fhall  be  his  guardian 
in  focage,  for  in  equal  degree  the  law  prefers  him. 

But,  if  tenant  in  tail  have  no  brother  or  fifter,  and  die,  leav-  Co.  Lit.  8S. 
ing  iOlie  under  fourteen,  the  next  coufin  of  the  father's  or 
mother's  fide  that  firil  feifes  the  heir  fliall  have  the  cuftody 
of  him ;  for  the  relation  on  both  fides  is  equal,  and  no  caufe 
appears  wherefore  either  fhould  be  preferred  ;  and  he  that  firft 
takes  care  of  the  heir  fhews  himfelf  to  be  mod  concerned  for  his 
intereft. 

But  if  donees  in  frank-marriage  die,  their  ifilie  being  under  Co.  Lh.8S, 
fourteen,  the  next  coufin  of  the  part  of  the  donee  that  was  the 
caufe  of  the  gift  (being  not  inheritable  to  the  donor's  reverfion) 
{hall  have  the  cuftody. 

A.  feifed  of  fome  lands  as  heir  to  his  father,  and  of  others  as  Co.  Lit. 
heir  to  his  mother,  dies,  leaving  iffue  under  fourteen ;  the  next  ^^-  ^' 
coufin  of  either  fide,  that  firft  feifes  the  body  of  the  heir,  fhall 
have  the  cuftody  of  him  ;  and  the  next  coufin  of  the  father's  part 
ihall  enter  into  the  lands  of  the  mother's  part,  ksf  Jic  e  converfo. 

If  d  woman  hath  iflue  a  fon  by  a  former  hufband,  and  ftie  mar-  Cro.  Ellz. 
ries  a  fecond  huiband,  feifed  of  focage  land,  by  whom  fhe  has  ^*5- 
iflue  another  fon,  and  the  huftjand  and  the  wife  die,  leaving  iflue  Moor,  635.' 
the  faid  fon  under  the  age  of  fourteen,  his  brother  of  the  half  2  Jon.  17. 
blood  fhall  be  guardian  in  focage,  {b)  as  next  of  kin  to  whom  the  (,'*^  ^^^^ 
inheritance  cannot  defcend.  brother  of 

the  half  blood  fliali  not  be  guardian  in  focageto  the  younger  brother,  being  heir  to  the  father  of  borough 
i?A^///2)  lands  J  for  the  rule  is,  that  no  peilon,  who  caii  by  any  poflibility  inherit,  ihall  be  guardian. 
Co.  Lit.  8S. 

If  A.  be  guardian  in  [c)  focage  of  B.  under  fourteen,  he  fhall  Co.  Lit. 
be  guardian  in  focage  of  another  infant,  whom  ^.  ought  to  be   ^^•^* 
guardian  of,  as  being  his  next  coufin  piir  caufe  cle  gard,  and  an  [eftament- 
a<5lion  of  account  lies  againft  him.  ary  guard- 

ian, purfu- 
ant  to  the   12  Car.  2.   c.  24..  though  his  ward  happens  as  next  of  kin  to  be  entitled  to  the  guardianfhip 
ot  another  infant,  /hall  not  be  guardian  ^ur  caufe  de  gard  ;  for  he  is  neither  an  hereditam.nt,  nor  goods, 
nor  chattels  of  the  firft  infant.     Vaugh.  184. 

An   infant,  idiot,  lunatick,  twi  compos,  one  blind  and  dumb,  Co.  Lit. 
deaf   and  dumb,  or  leper  removed,  cannot  be  guardian  in  fo-  ''^'  '^• 
cage. 
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(C)  By  what  Authority  Guardians  are  appointed  : 
And  herein  of  the  proper  Jurifdidlion  in  reftraining 
and  punifhing  Abufes  by  Guardians,  and  others, 
in  relation  to  Infants. 


I T  is  clearly  agreed,  that  the  king  as  pater  patria  is  unlverfal 
■■•   guardian  of  all  infants,  idiots,  and  luna'^icks,  who  cannot  take 


ainit.  14. 

.cafe'^aiKiin  ^'^'""^  °^  thcnifclves ;  and  as  this  care  cpunot  be  exercifed  other- 
Scaundf.  wife  than  by  appointing  them  propc  curators  or  committees,  it 
Fra.  37.,  It  fe(.ms  alfo  agreed,  that  the  king  nr- ;,  as  he  hath  done,  delegate  that 
the  kin"  has  authority  to  his  chancellor ;  and  that  therefore  at  («)  this  day  the 
the  protec-  court  of  Chancery  is  the  only  proper  court,  which  hath  jurifdic- 
tion  of  all  j.|qj-j  j,^  appointing  and  removing  guardians,  and  in  preventing 
and  of  all  '  them  and  others  from  abufing  their  perfons  or  eftates. 

their  goods,  lands,  and  tenements  jand  fo  of  fach  as  cannot  govern  thcmfelves,  nor  order  their  lands  and 
tencmenti,  his  grace,  as  father,  mufl  take  upon  him  to  provide  for  them,  that  they  themfelves  and  their 
things  may  be  prelerved.  {a)  Alfo,  it  fcems,  that  when  tenures  were  in  being,  and  till  the  cuurt  of 
wards  was  eredled,  the  w'hole  jurifdittion  of  the  king's  wards,  where  the  lanes  were  holden  in  chivalry  or 
knights  fervice,  was  under  the  jurifdidlion  of  the  court  of  Chancery  5  fo  likewife  in  relation  to  fubjefts, 
this  court  deie;  mined  touching  the  wardfhips  of  the  body,  who  was  the  prior  and  who  was  the  poft-rior 

lord. And  in  Palm.  252.  it  is  laid,  that  if  a  guardian  be  made  by  writ  out  of  Chancery,  or  by  the 

dire£lion  of  the  court,  his  authority  cannot  be  revoked  by  the  infant,  but  that  that  court  will  m.^ke  him 

anl'iver  for  any  a£l  of  his  to  the  prejudice  of  the  infant [This  jurifdidVinn  of  the  court  of  Chancery, 

in  the  cafe  of  infants,  Mr.  Hargrave  conceives  to  have  originated  in  ufurpation,  the  arguments  in  gene- 
ral adduced  in  i;s  fupport  being  very  weak  and  infufficient,  and  its  commencement  of  a  very  Ute  date. 
Co.  Litt.  12S.  note  16.  But  fee  a  very  able  afempt  to  refcue  it  from  this  afperfion  by  the  leained  and 
fpiritcd  annotator  on  the  Treat'ije  of  Equity.     Fonbl.  Eq.  Tr,  2i8.  note  a.  j 

2  Mod.  177.  And  as  the  court  of  Chancery  is  now  invefted  with  this  autho- 
Ai^'^-'^^''  ^^^y*  ^^^"'^^  ^"  every  day's  practice  we  find  that  court  determining 
(Jiib.'Eq.'  ^s  ^^  the  right  of  guardianfliip,  who  is  the  next  of  kin,  and  who 
Rep.  172.  the  molt  proper  guardian  {b);  as  alfo  orders  made,  on  petition  [c) 
^  Mod  ^^6  °'^  motion,  for  the  provifion  of  infants  during  any  difpute  herein; 
335.  [I'le.  as  likewife  guardians  removed  or  compelled  to  give  fecurity  ;  they 
Ch,  106.  and  others  punilhed  for  abufes  committed  on  infants,  and  effectual 
^Ld.Raym.  ^^^^  taken  to  prevent  any  abufes  intended  them  in  their  perfons 
Wms.  703.  or  eitates  j  all  iucli  wrongs  and  mjuries  beuig  reckoned  a  con- 
s  P.  Wms.  tempt  of  that  court  [d),  that  hath  by  an  eftabliflied  jurifdi6tioii 
^  p.'wms.    ^■^^  protection  of  all  perfons  under  natural  difabilities, 

116.  118.  154.  I  Vern.  442.  Caf.  Temp.  Talb  5S.  i  Stra.  168.  2  Stra.  982.  jAtk.  30J. 
(»,i  A  guardian  appointed  by  the  court  is  co.mpetent  to  confent  to  the  marriage  of  an  infant.  Ex 
jattc  Birchell,  3  Atk.  813.  But  a  petition,  that  a  guaidian  may  be  afligned,  unlefs  to  carry  on  a 
fuit  or  proted  an  intercft,  mult  be  purfuant  to  the  ftatute.  Ex  parte  Becher,  i  Br.  Ch.  Rep.  556. 
(f)  It  is  now  fettled  that  an  order  of  maintenance  may  be  male  upon  a  petition  without  a  bill,  though  a 
different  prailice  feems  to  have  once  prevailed.  Ex  parte  Kent,  3  Br.  Ch.  Rep.  83.  Ex  parte  Salter, 
id..  5C0.  In  allowing  maintenance  the  court  will  attend  to  the  circumftances  and  itate  of  the  family  ; 
aa,  where  there  is  an  elJci  ton,  and  younger  children  who  have  no  provifion,  it  will  allow  a  more  ample 
m  iinteiiance  to  the  guardian  of  the  eldeft  Ion,  that  he  may  be  enabled  to  maintain  the  younger  children. 
Hervey  v.  Hcrvey,  a  P.  Wms.  21.  Pierpoint  v.  Lord  Cheney,  i  P.  Wms.  493*  Petre  v.  Petre,  3  Atk. 
511.  Roach  V.  Garvan,  I  Vez  i6o.  And  it  will  in  fume  cafes  allow  the  principal  to  be  broken  in 
upon  for  the  maintenance  of  the  infant.  Barlow  v.  Grant,  i  Vetn.  255.  Hervey  v.  Hervey,  2  P. 
Wms.  21-  (</)  If  a  man  marry  a  ward  of  the  court  without  confent,  he  will  be  committed,  though  it 
ilio-.ld  appear  that  he  did  not  know  tliat  /he  was  io  ;  Herbert's  cafe,  3  P.  Wms.  ii5.  j  and  there  muft 
be  a  proper  fettlemtn:  made  on  the  wile  behfe  the  contempt  can  be  cleared.  Stevens  v.  Savage,  i  Vez, 
jun.  ij^.] 
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[This  court  will  interpofe,  too,  even  agalnft  that  authority  and  Duke  of 
difcretion  which  the  father  hath  in  general  in  the  education  and  Beaufort  v. 

r   1  ■        1  -,  1        \    r      ■      ■     ■  Ml   •  r  •    n.  Berf.e,  i  F. 

management  ot  his  child  :  ajoriion,  it  will  interpole  againit  per-  wms.  702. 
fons  who  derive  their  whole  authority  from  the  father  :  and  there-  Eutier  v. 
fore,  although  it  cannot  remove  a  teftamentary  guardian,  or  con-  ^^^^^"'^^ 
fider  his  condu£l  a  contempt,  unlefs  the  infant  be  a  ward  of  the  LordSha^tf- 
court  (^),   yet  it  may  impofe  fuch  reilriclions  as  will  prevent  him  buryscaie, 
from  prejudicing  the  interefts  of  the  ward  (^).]  ^^^'  ^^'^^' 

Potts  V.  Norton,  in  note  (i)  no  of  Mr.  Cox's  edition  of  that  book.  Powell  v.  Cleaver,  z  Br.  Ch. 
Rep.  499.  But  qu.  if  fuch  child  ihould  not  be  a  waid  of  the  court  ?  Ex  parte  Warner,  4  Br.  Ch, 
Rep.  loi.  {a)  Coodall  v.  Havries,  2  P,  Wms.  561.  {h)  FoUer  v.  D^nny,  a  Ch.  Ca.  2.37.  Roacli 
v.  Garvan,  i  Vez.  160. 

But  it  is  clear,  that  the  ecclefiaftical  court  hath  not  any  jurif-  Vent.  207. 
diction  with  regard  to  a  guardian  in  focage,  or  teftamentary  guar-  [^^^ J  ^^j^p^*' 
dian  ;  and  therefore,   where  Sir  Henry  Wood  having  devifed   the   ["The  right 
guardianfliip  of  his  daughter,  by  his  will  in  writing,  according  to  aifoofap- 
the  12  Can  2.  c.  24.  to  the  lady  Chejler  his  fifter ;  the  duchefs  of  ^"'"^J"^^^ 
Cleveland^  to  whofe  fon  this  daughter,  being  about  eight  years  oftheper- 
old,  was  contraded,  pretending   that  Sir  Henry  Wood  by  word  fonai  eftate, 
revoked  this  difpofition  of  the  guardianfhip,  fued  in  the  preroga-  ^^^^^  ^^^^ 
tive   court  to  have   this   nuncupative   codicil  proved  ;  the   court  guardian  by 
granted  a  prohibition  j  for  they  are  not  to  prove  a  \i'}X\  concern-  tenure  or 
ing  the  guardianfhip  of  a  child,  which  is  a  thing  of  a  temporal  ^^^^^^ 
nature,  and  of  which  the  courts  at  Wejim'mjier  are  to  judge,  whe-  fon,is claim, 
ther  it  be  purfuant  to  the  ftatute  or  not,  ^^  I'y  ^''^  , 

*  ecclenaltical 

courts,  and  feems  warranted,  within  the  province  of  York,  by  Immemorial  cuftom.  Swinb.  210. 
4  Burn's  E.  L.  102.  This  claim  however  hath  in  modern  times  been  treated  as  a  prefumption,  and 
their  power  hath  been  confined  merely  to  the  appointment  of  guardians  ad  litem.  3  Atk.  63i« 
3  Burr.  1436.    Co.  Lit.  88.  b.  n.  i6.j 

[When,  from  a  defe.ft  of  the  law,  the  infant  finds  himfelf  Co.  Lit,  SS, 
wholly  unprovided  with  a  guardian,  he  may  ele£l  one  himfelf.  "•  "•  ^°* 
This  may  happen,  either  before  fourteen,  when  the  infant  has  no 
property  fuch  as  attracts  a  guardianfliip  by  tenure,  and  the  father 
is  dead  without  having  executed  his  power  of  appointing  a  guar- 
dian for  his  child,  and  there  is  no  mother  j  or  after  fourteen, 
when  the  cuftody  of  the  guardian  by  focage  terminates,  and  from 
the  want  of  the  father's  appointment  there  is  no  other  ready  to 
fucceed  to  the  tjruft,  and  to  take  pare  cf  the  infant  or  his  pro? 
perty.] 

(D)  Of  the  Manner  of  appointing  and  admitting  a 
Guardian. 

IT  is  faid,  that  in  Chancery  a  guardian  cannot  be  otherwife  ap-  Abr.  Eq. 
pointed  than  [c]  by  bringing  the  infant  into  court,  or  his  pray-  "^^^^'fJ^^^^^ 
ing  a  commilTion  to  have  a  guardian  afligned  him.  (r)itisfaid 

that  the  court  cannot  appoint  a  guardian,  unlefs  the  heir  be  in  perfon  before  them.    2  Leon.  1S9.  ^  vUe 
Comb.  256.  330,  1, 

Ilegularly 
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/V^  head  of  Regularly  an  infant  is  to  fue  both  at  common  law  and  in 
Infancy  and  Chanccry,  hy  \ns  prockein  amy  {a)  or  guardian  ;  but  he  niuil  al- 
(aTThatin   ways  defend  by  guardian,  who  is  to  be  {b)  admitted  by  the  court.. 

an  ejedtment  againil  an  infant,  the  defendant  cannot  appear  by  procbein  amy,  for  a  guardian  and  prccbein 
Mmy  are  diltintt,  and  i.he  fuit  by  prcchein  an'.'f  was  not  before  the  Ilatuteof  Wcftm.  i.  c.  47.  and  Wejlm.  2. 
«.  15.,  and  is  given  in  cafe  of  neceffity,  where  an  infant  is  to  fue  his  guardian,  or  is  eloineJ,  or  the 
guardian  will  not  ftie  for  him.  Cro.  Jac.  640. — But  for  the  difference  between  a  proche'in  amy  and  guardian 
-juU  Palm.  396.  2-  Inft.  260.  390,  {b)  For  the  regularity  of  fuch  admiflion  i/iuV  4  Co.  53.  b.  zlnft.zSi. 
Cro.  Jac.  641.  Palm,  296.  Sid.  17 ■;.  342.  446.  Mjd.  4S.  Vent.  73.  a  Saund.  04.  2  Keb.  637. 
Lev.  224.  3  Mod.  256.  2  Vern.  342.  Pre.  Ch.  376.  8  Mod.  25.  Fitzgib.  i.  1 14.  164.  2  P. 
Wms.  297.  3  P.  Wms.  140.   i  Str»-.  114.  304.445.  2  Stra,  1076.  Cowp.  128.  Co.  Litt.  135.  b.  n.  i. 

Stil.  369.  The  refpe(flive  courts,  in  which  the  fuit  is  commenced,  mud 

Bridg.  74.  aflign  a  {c)  proper  guardian  to  the  infant  j  and  therefore  if  an  in- 

°  *    ^^'  fant  is  fued,  the  plaintiff  mufl  move  to  have  a  proper  guardian 

(0  That  affigned  him. 

the  courfe 

hath  been  to  allow  fome  of  the  officers  of  t!ie  court,  (^c,  who  by  reafon  of  their  fklU  make  the  bed 

guardians,  and /)ri;j/jii»  d).f{)>i   for  the  advantage  of  the  infant.     2lnft.  261. That  the  court  of 

Chancery  may  alTign  one  of  the  fix  clerks  to  be  guardian  to  an  infant.     2  Chan.  Ca.  163. But  if 

there  be  a  guardian  appointed  by  the  father,  or  ex  pi  o-vifione  legis,  as  guardian  in  focage,  who  adls  accord- 
ingly, he  only  iLall  be  admitted  to  fue  for  the  infant,  unlefs  he  hath  mifdemefned  himf;;lf.     Sid.  424. 

ferKclhi^CJ  That  the  court  may  difcharge  one  guardian  and  appoint  another.      Stil.  456, 

. That  a  hufband  can't  difavow  a  guardian  made  by  the  court  for  his  wife.     Vent.  1S5. [A 

perfon  who  is  reduced  by  age  or  infirmities  to  a  fecond  infancy,  may  alfo  defend  by  guardian.  Pr. 
Ck.  429.] 

(<f)  And  And  as  no  infant  can  bring  his  bill  but  by  prochein  amy^  fo  the 

therefore  prochein  amy  mufl  take  care  of  it  j  for  if  the  bill  is  difmifTed,  he 
mly^bring     "^ufb  {d)  pay  the  cofts  thereof. 

a  bill,  3S  prochiin  amy  to  an  infant  without  his  confent,  becaufe  it  is  at  his  peril  that  he  brings  it  to  be 
jafvverable  for  the  event.     Abr.  Eq.  72.     Andrews  vnd  Cradock, 

Where  a  bill  is  brought  againft  an  infant  (if  in  town)  he  mufl 
appear  in  court,  and  have  a  guardian  afhgned  him,  by  whom  he 
may  defend  the  fuit ;  if  in  the  country,  he  fues  out  a  commif- 
fion  to  afhgn  a  guardian,  and  put  in  his  anfwer  j  and  whether  he 
pleads,  anfwers,  or  demurs,  flill  it  mufl  be  done  by  his  guardian  ; 
for  if  it  is  the  plea,  anfwer,  or  demurrer  of  the  infant,  without 
doing  it  by  the  guardian,  it  will  be  irregular. 

But  where  the  infant  negle6ls  to  appear,  or  to  have  a  guardian 
afTigned,  it  is  a  motion  of  courfe  (he  being  in  contempt  to  an  at- 
tachment) to  pray  for  a  mcflcnger   to  bring  him  into  court,  and 
when  lic  is  there,  the  court  always  affigns  him  a  guardian  ;  but  it 
[i)  Vidctit.  is  (f)  doubted,  whether  this  can  be  done  againll  a  peer  of  the 
fri-uihge.     jealm  who  is  an  infant,  and  whofe  perfon  is  facred. 


(E)   At  what  Time  the  Authority  of  a  Guardian 
ceafes,  and  what  A£ts  will  determine  it. 

Lit.  %  103.  'T~*HE  authority  of  a  guardian  in  chivalry  did  not  determine  till 

Co.  Lit.  75.     X     jijc  heii',  if  a  male,  came  to  the  age  of  twenty-one  years  ; 

'  becaufe  it  was  prefumed,  that  till  that  age  he  was  not  capable  of 

doing  knight-fervice,  and  attending  his   lord   in  the  wars  :   the 

guardiandiip  of  an  heir  female  determined  at  her  age  of  fourteen 

6  at 
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at  common  law,  but  by  Wejlm.  i.  the  lord  had  the  wardfliip  till  («)  As  to 
file  attained  the  age  of  fixteen,  to  tender  her  convenable  mar-  ^^^^^•*"^", 
riage  :  the  authority  of  a  guardian  in  (a)  focage  ceafes  at  the  age  the"father, 
of  fourteen,  at  which  age  the  infant  may  call  his  guardian  to  an  fee  ante. 
account,  and  may  choofe  a  new  guardian.  Thatcom- 

wafte  is  a  forfeiture  of  the  father's  guardianfliip.     Haid.  69. 

If  a  guardian  in  focage  die,  the  guardianfliip  fhall  go  to  the  next  Plow.  ag-j. 
of  kin  of  the  infant,  to  whom  the  inheritance  cannot  defcend,  ^"    ^.inft. 
and  {hall  not  go  to  the  executors  of  the  guardian,  becaufe  they  Lit°*89.s!p. 
can  take  nothing  but  what  the  teftator  had  to  his  own  ufe  j  be- 
fides,  the  law  gives  the  guardianfliip  to  fuch  perfons  as  are  pre- 
fiimed  to  have  mofl:  afFe<£lion  for  the  infant ;  and  therefore  will  not 
cntrufl:  executors  with  it,  who  may  happen  to  be  ftrangers. 

If  a  feme   infant,  who  is  in  ward,  marries,  at  common  law  a  Inft.  260. 
the  guardianfliip  is  determined,  becaufe  the  hufliand  is  immcdi-  t',^*^;^,^- 

1  1  •  1  1  .•  I-  111-         Though  the 

ntely  on  the  marriage  become  her  guardian ;  and  it  would  be  in-  court  of 
confiftient,  that  flie  ftiould  at  the  fame  time  be  under  the  power  Ch,incery 
«f  -  another  guardian.  """°'  ^p- 

o  point  a  guar- 

dian after  maariage,  yet  it  wfll  not  determine  a  guardianfliip,  or  dlfcharge  any  order  made  for  a  guardian 
becaufe  of  marriage.     Roach  v.  Garvan,    1  Vez.  159.] 

If  a  feme  guardian  in  focage  marries,  the  hufljand  becomes  Plow.  294. 
guardian  in  right  of  his  wife ;  but  if  fhe  dies,  the  guardianfliip  ^^    ^■ 
ceafes  as  to  him,  and  fliall  go  to  the  next  of  kin  to  the  infant.       s'p,  ^'  ^' 

A  guardian  in  focage  fliall  not  forfeit  his  Interefl:  by  outlawry,  Co.  Lit. 
or  attainder  of  felony,  or  treafon  ;  becaufe  he  hath  nothing  to  his  "^i'^" 
own  ufe,  but  to  the  ufc  of  the  heir.  0    •  3    • 


(F)  Of  the  Guardian's  Interefl  in  the  Body  and  Lands 
of  the  Ward,  and  his  Remedy  for  the  fame. 

A  S  the  law  hath  invefted  guardians  not  with  a  bare  authority  2  inft.  90. 
■^^  only,  but  alfo  with  an  intereft  till  the  guardianfliip  ceafes,  fo  9'^<»'7*- 
it  hath  provided  feveral  remedies  for  guardians  againfl.  thofe  who 
violate  that  intereft ;  and  therefore  at  common  law  there  were 
remedies  both  droitural  and  poflefllbry,  to  recover  the  guardian- 
fliip. 

As  at  common  law  there  was  the  writ  de  cujiodla  terra  ^  htzre-  %  Inft.  90. 
dis^  called  the  writ  of  right  of  ward,  wherein  the  guardian  reco- 
vered the  cufl:ody  of  body  and  lands ;  but  if  the  ward  were  mar- 
ried, then  the  guardian  was  driven  to  this  a£lion  of  trefpafs, 
^uare  fe  intrujit  maritagio  non  fatisfaB.  But  this  was  remedied 
by  the  ftatute  of  Merton^  cap.  6.  which  provides,  that  in  the 
writ  of  right  of  ward,  the  plaintiff  fliall  recover  the  value  of  the 
marriage. 

Alfo  at  common  law,  an  a(£lion  of  trefpafs  lay  for  the  guardian,  ainft.  50. 
which  was  a  pofleflbry  action;  and  in  this  at  common  law  be  43S- 
could  only  recover  damages  for  his  v,-ard,  and  not  the  v.ard  itfelf j  HuiTey's' 

but 
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cnfe.  but  the  {latute  of  (a)  Wejm.  2.  cap.  35.  gives  a  Writ  of  ravifli-* 

Hob.  94-.       meat  of  ward,  in  which  the  plaintiff  recovered  the  body  of  the 

Co)  And  by    1     •  1         ^    .  1  ^ 

the  equity      heir,  and  not  damages  Only. 

•f  this  ftatute,  a  writ  of  ravifhment  lay  for  the  guardian  in  focage,  as  a  writ  In  conjim'tlt  caju.     Co.  Lit. 

80.  b.     F.N.B.  139.1. And  it  teems,  that  a  teftimentary  guardiaa  may,  by  12  Car.  2.  c.  24. 

which  gives  ("uch  guardian  the  fame  remedies  that  a  guardian  in  focage  had,  have  a  writ  of  raviHiment  of 
ward."     3Keb.  446. 

5K.eb.446.  If  upon  a  habeas  corpus  an  infant  be  brought  into  court,  and  it 
appear,  that  the  quellion  is  touching  the  right  of  guardianfliip, 
the  court  cannot  deliver  the  infant  to  the  guardian  j  for  he  may 
have  a  writ  of  ravifliment  of  ward. 


(G)  What   Things   a   Guardian  may  lawfully   do, 
and  will  bind  the  Infant. 


Co.  Lit. 
88,  89. 
Lit.  §  123, 

124. 
(i)  May 
avow  in  ills 
own  name. 
Vaugh.  18. 
Bro.  tit. 
Card.  70. 
tit.  Garden, 
19. 

4  Roll. 
iVbr.  41. 
Brifden  and 
H'jn"ey,C7o 
Jac.  1:5.  9S 
ShopUnd 
aridRidler. 


TTROM  tlie  authority  and  interefl:,  which  the  policy  of  the  law 
*■  has  Invefted  guardians  with,  it  appears,  that  a  guardian  may 
do  feveral  acls  which  will  bind  the  infant ;  fuch  as  making  leafes 
for  years,  which  he  may  do  in  his  own  {b)  name,  and  fuch  leffee 
may  maintain  eje6lment  thereupon. 


Therefore  if  a  guardian  in  focage  makes  leafes  for  years,  to 
continue  beyond  the  time  of  his  guardianfliip,  fuch  leafes  feern 
not  to  be  abfolutely  void  by  the  infant's  coming  of  age,  but  only 
voidable  by  him,  if  he  thinks  fit ;  for  they  were  not  derived 
barely  out  of  the  interefl;  of  the  guardian,  or  to  be  meafured 
thereby,  but  take  effect  alfo  by  virtue  of  his  authority,  which  for 
the  time  was  general  and  abfolute  ;  and  therefore  all  lawful  acls 
done  during  the  continuance  of  that  authority  are  good,  and  may 
fubfift  after  the  authority  itfelf  by  which  they  were  done  is  de- 
termined J  and  confeqnently  the  infant,  when  he  comes  of  age, 
may,  by  acceptance  of  rent,  or  other  a6l,  if  he  thinks  fit,  make 
fuch  leafes  good  and  unavoidable  :  but  a  guardian  pur  nurture 
cannot  make  any  leafes  for  years,  either  in  his  own  name,  or  in 
the  name  of  the  infant ;  for  he  hath  only  the  care  of  the  perfon 
and  education  of  the  infant,  and  hath  nothing  to  do  with  his 
lands. 

A.  lets  lands  to  B.  for  four  years,  and  dies,  and  the  lands  be- 
ing holden  in  focage,  and  the  heir  under  fourteen,  the  guardian 
in    focage,  by    indenture,  before  the  firfl:  leafe  is  expired,  lets 
the  fame  lands  in  his  own  name  to  B.  for  eight  years  *,  and  if  by 
this  acceptance  of  a  new  leafe  from  the  guardian  in  focage  the 
(0  In  Hut-  fii^^^  leafe  was  furrendered,  was  the  queflion  •,  and  it  is  faid  to  be 
ton,  105.,     holden  by  the  court,  that  it  was  furrendered;  or  if  it  could  not 
be   properly  called  a  furrender,  for  want  of  a  reverfion  in  the 
guardian  in  focnge,  yet  they  held,  that  at  leafl  the  firfl:  leafe  was 
t.hereby  (r)  determined   by   admittance   of  the   leffor's  power  to 
make  fuch  prefent  leafe,  which,  if  the  firfl;  fhould  fl:and  in  the 
way,  he  could  not  do. 
fu^e.^der  properly  fo  called,  buc  that  however  It  amo'jnred  to  a  deteraiixiatioa.  t 
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Leon.  158. 
322. 

4  Leon.  7. 
Gwen,45. 
56.  Willis 
and  White- 
wood 


this  caie 
cited,  and 
there  faid, 
th.a:  in 
ftriclnefs  it 
could  not' 
imount  to  a 


In  eje£lment  tlie  cafe  was,  that  one  A.  devifed  lands  to  B.  his  Cro.  EUz. 
fon  in  tail,  with  divers  remainders  over,  and  makes  one  C.  over-  ^^'  l'^^' 
feer  of  his  will,  and  willed  that  he  fhould  have  the  education  of  Carnifli. 
his  fon  till  he  came  to  twenty-one,  and  to  receive,  fet,  and  let  for 
the  faid  B.  the  faid  lands  fo  given  him,  and  thereof  to  account  to 
the  faid  B.,  being  allowed  his  charges,  ^c.  C.  makes  a  leafe  for 
feven  years  in  his  own  name,  with  refervation  of  rent  to  himfelf, 
and  this  leafe,  by  computation,  was  to  continue  half  a  year  after 
^.'s  attaining  his  full  age  ;  and  if  this  leafe  was  good  for  any  part 
of  the  term  was  the  queftion,  C.  being  dead,  and  B.  not  of  age  ? 
And  it  was  argued  to  be  good  for  the  whole  term,  or  at  leait 
during  the  minority  of  the  fon,  and  only  void  for  fo  much  as  ex- 
ceeded the  full  age  of  the  fon  ;  and  that  C.  had  an  intereft  in  the 
land,  and  not  a  bare  authority  only  ;  for  then  all  leafes  muft  have 
been  made  in  the  name  of  the  infant,  and  fo  he  might  avoid  them 
whenever  he  thought  fit,  which  the  teftator  never  intended  to 
impower  him  to  do :  but  Fopham^  Clench^  and  Fenncr  held,  that 
as  this  devife  is,  C.  was  but  a  guardian  for  nurture,  and  could  not 
make  leafes  at  his  own  will  and  pleafure,  for  then  he  might  make 
them  for  an  hundred  years ;  but  here  he  can  only  make  leafes  at 
will ;  for  there  is  no  other  time  certain  appointed,  and  he  is  but 
in  the  nature  of  a  bailiff,  and  accountable ;  and  therefore  it  was 
adjudged  that  the  leafe  was  void  ;  from  which  cafe  it  appears,  that 
if  the  authority  had  been  fufficient  to  enable  him  to  have  made 
leafes  for  years,  fuch  leafes  made  by  him,  during  the  continuance 
of  that  authority,  would  not  have  determined  therewith,  but 
fhould  have  fubfifted  during  the  whole  term  for  which  they  were 
made  ;  and  the  infant  in  fuch  cafe  could  not  when  he  came  of 
age  have  avoided  them,  as  he  may  leafes  made  by  his  guardian  \\\ 
focage,  if  he  thinks  fit ;  becaufe  the  leflee  would  have  been  In  by 
the  will  and  devife,  not  by  the  guardian  pur  tiurtiire. 

If  a  woman   who  is  guardian   in  focage  to  her  fon  marries  P!ow.  293. 
again,  and  her  hufband  and  fhe  join  in  a  leafe  of  the  infant's  ^.^^^^^'^'''^^ 
lands,  this  leafe  upon  the  death  of  the  hufband  becomes  void  ; 
for  the  intereft  (he   had  in  the  lands   was  In   right  of  the    in- 
fant, and  therefore  (hall  not  bind  her,  as  thofe  a6ls  (hall  in  which 
flie  joins  with  her  hufband  in  parting  with  her  own  poffclnons. 

A  guardian  In  focage  may  grant  copyhold  eftates  In  his  own  Cro.  ]?x. 
name,  and  fuch  grant  fliall  bind  the  heir,  for  he  is  ciornhms  pro  55-  99* 
tempore^  and  (liall  take  the  profits  to  his  own  ufe,  though  he  fliall  q^,^^  ^ll'c. 
account  for  them  ;  and  he  (hall  keep  courts  in  his  own  name.         Godb.  145. 

Roll.  Abr.  499.     2  Rol.  Abr.  42. 

Alfo  It  hath  been  refolved,  that  a  guardian  In  focage  may  grant  Mich. 
copyholds  in  reverfion,  according  to  the  cuftom   of  the  manor,  ^^J*  |^J^ 
and  that  fuch  grants  fhall  be  good,  though  they  come  into  pofi'ef-  ap^j  Barksr. 
fion  during  the  nonage  of  the  Infant. 

A  guardian  or  prockein  at7jy  may  make  partition  In  behalf  of  an  z  Roll. 
infant,  and  it  will  bind  the  Infant,  if  equal  ;  for  the  guardian  Is  ^br.  236. 
appointed  by  the  law  to  take  care  of  the  Inheritance  of  the  In- 
fant ;  and  this  feparation  and  divifion  of  his  part  from  what  be- 
longs   . 
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longs  to  another  is  fo  far  from  being  a  prejudice  to  the  infant, 

that  it  is  really  for  his  benefit  and  advantage. 
Co.  Lit.  17.  As  the  authority  and  intereil  of  a  guardian  extend  only  to 
t>.  89.  a.  f,^j^.]j  tilings  as  may  be  for  the  benefit  and  advantage  of  the  in- 
u)  Rutin  f^ntj  ^"d  whereof  he  may  give  an  account;  on  this  foundation  it 
Cro.  Jac.  is  holdcn,  that  a  guardian  cannot  prefent  to  any  benefice  in  right 
t)Q.,  It  IS  jj£  j.|^g  heir,  becaufe  he  can  make  no  advantage  thereof  (for  that 
if'tiie  heir  would  be  fimony)  J  and  confequcntly  has  nothing  therein  whereof 
be  within  he  Can  give  an  account,  and  therefore  the  (.7)  infant  himfelf  fliall 
the  age  of      prefent  thereto. 

the  guardian  may  prefent  in  his  name. But  ¥arfon  ^  Lata,  c.  lo.  f.  76.  makes  a  qiiare  hereof, 

and  fuppofeth  that  it  mud  be  intended  of  a  guardian  by  knight-fervlce,  and  not  a  guard:an  in  focagc. 

And  in  ■;  Inft.  156.  it  is  faid  by  my  Lord  Cok:,  that  the  heir  /Tiall  prefent  of  what  age  fuever  he 

be,  and  not  the  guardian.  [Sec  ^2^-.  Arthington  v.  Coverley,  z  Eq.  Ca.  Abr.  51S  Mr.  Hargrave  ob- 
ferves  in  his  edition  of  Co.  Lit.  note  t.  S9.  a.,  that  though  this  laft  cafe  "  may  remove  all  doubts 
about  the  legal  right  of  an  infant  of  the  moft  tender  age  to  prefent,  iViil  it  remains  to  be  istn  whether 
the  want  of  difcretion  would  induce  a  court  of  equity  to  control  the  exercJfc,  where  a  prefeniation  is  ob- 
tained from  the  infant  without  the  concurrence  of  tiie  guardian."] 

42E.3. 130.       But  yet  a  prefentment  made  by  the  guardian  in  the  name  of  the 

heir,  is  a  good  title  to  the  heir  in  a  qiiare  wipedlt. 
Hob,  T32.  Alfo  a  guardian  in  focage  of  a  manor  to  which  an  advowfon 

is  appendant,  if  he  be  difturbed,  {hall  have  a  quare  impedit  in  his 
own  name,  although  he  can  make  no  advantage  thereof. 
Carth.  79.  If  a  guardian  puts  in  an  anfwer  to  a  bill  in  Chancery  for  an 
3 Mod. 259.  infant,  on  oath,  fuch  anfwer  fliall  not  conclude  the  infant,  nor 
Ecclefto'n  v.*  ^^  (^)  ^<^'^d  ill  evidence  againft  him  ;  for  the  effe6l  of  an  infant's 
Petty.  anfwer  to  a  bill  in  Chancery  is  to  no  other  purpofe  than  to  make 

2  Vent.  72.  proper  parties,  fo  as  to  have  an  opportunity  to  take  depofitions, 
229.'  Giib.  ^nd  to  examine  witnefies  to  prove  the  matter  in  queftion. 

Eq.  Rep.  4.  I  l^  V^'ms.  504.  2  P.  V/ms.  387.  401.  3P.  Wms.  237.  [Exceptions  cannot  be 
taken  to  an  infant's  anfwer.  Stradwick  v.  Pargiter,  Bunb.  33?!.  Nor  will  an  infant's  not  replying  to 
an  anfwer,  be  an  admilFion  of  the  fa6ls  in  the  anfwer,  as  in  the  cafe  of  an  adult,  for  an  infant  can  admit 
nothing.  Legard  v.  ShefHeld,  2  Atk.  377.]  {b)  If  an  infant  put  in  an  anfwer  by  guardian,  and  ther« 
be  a  decree  againlt  him,  without  any  day  given  liim  to  flicw  raufe,  fuch  anfwer  fhall  not  be  read  or  ad- 
mitted as  evidence  againft  him  when  he  ■:omes  of  age  j  but  if  a  fuperannuated  defendant  put  in  an  anfwer 
by  his  guardian,  it  fhall  be  read  againft:  bim  at  any  time  after,  for  he  is  fuppofed  to  grow  vvorfe,  and  is  not 
to  have  a  day  to  (hew  caufe.     Abr.  Eq.  2S1.     Ls'vhg  and  Ca-verley. 

Abr.  Equ.  An  eflate  having  defcendcd  to  an  infant,  fubje^l  to  incum- 

*^''^^"-  brancesj   and    the  queftion    being,  whether  a    guardian    might, 

Danby.  without  the  dire£lion  of  a  court  of  equity,  apply  the  profits  to 

(f)  That  a  difcharge  the  incumbrances^  or  the  intereli  of  them,  or  whether 

guaidian  ^-^       fliould  not  be  accounted  perfonal  cftate,  and  fo  the  admini- 

ihould  pay  ■'  r     1        •     /•  1  •  ^     ^  '  t    1        •     r  i-     i    •       1  • 

off  ajudg-  itrator  oi  the  uilanc  be  entitled  to  tnem,  it  the  intant  died  in  his 
mentwith  minority;  it  was  holden  by  the  court,  that  a  guardian,  without 
the  profits  direction,  may  pay  the  intereft  of  any  (c)  real  incumbrance, 

of  them-  \  .'.,■'».■'  1  'r        1  •  1  •       rv  j 

fant's etiate.  and  the  principal  01  a  mortgage;  becaule  that  is  a  direct  and 
»chan.Ca.  immediate  charge  on  the  land,  but  not  any  other  real  incum- 
^9J-4"<^      brance. 

"jidi  Lhan. 

Ca.  156.     I  Vern.  436.  iw/ivi. 

aVern.  6c6.       And  therefore  where  a  widow,  who  was  guardian  to  her  fon, 

Ebrll'*  ^"*^    received  the  rents  and  profits  of  his  eflate,  and  paid  off  debts  by 

fpecialty,  but  took  aflignments  of  the  bonds,  the  fon  dying  in  hi» 

minority, 
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minority,  fiie  brought  her  bill  againft  the  defendant  the  heir,  for 
a  difcovery  of  aflets  by  defcent  to  fatisfy  the  money  due  by  bond, 
fhe  claiming  the  profits  as  adminiftratrix  to  her  fon ;  it  was 
holden  by  the  court,  that  the  guardian  was  not  compellable  to 
apply  the  profits  of  the  eftate  of  the  infant  heir  to  pay  off  the 
bond  debts. 

If  a  guardian  borrows  money  of -^.  to  pay  off  an  incumbrance  zVern.  480* 
on  the  infant's  efhate,  and  promifes  to  give  A.  fecurity  for  his  mo-  Hooper  and 
ney,  but  dies  before  it  is  done  ;  though  A's  money  is  applied  to     ^  ^  * 
pay  off  the  incumbrance,  yet  the  court  will  not  decree  him  fatis- 
fadion  out  of  the  infant's  eftate ;  but  if  the  fum  difburfed  ex- 
ceeds the  profits  of  the  eftate,  for  fo  much  A.  fliall  have  an  ac- 
count as  for  money  due  to  the  guardian,  and  it  fhall  be  raifed  out 
of  the  infant's  eftate. 

A  guardian  to  an  infant,  having  a  confiderable  fum  of  money  Vern.  403." 
in  his  hands  that  was  raifed  out  of  the  infant's  eftate,  lays  out,  4-3 5-  .^"1 
with  the  confent  of  his  grandmother,  3000/.   in  a  purchafe  of  cheifea'V. 
lands  which  lay  contiguous  to  the  infant's  eftate,  and  takes  the  Noiciiff. 
purchafe  in  the  name  of  J.  S.  for  his  benefit,  if  when  he  came  W  where 
of  age   he   fliould  agree  thereto,  and  allow  that  money  on  ac-  mitteeofa 
count;  the  infant  dying  in  his  minority,  it  was  holden  by  my  lunatickin- 
Lord  Chancellor,  C.  B,  Atkins,  and  J.  Lidwyche,  againft  the  opi-  ^^ 'Jj^  PjJ'jJj  . 
nion  of  the  Maftjer  of  the  Rolls,  that  though  neither  the  heir  nor  tick's  per- " 
adminiftrator  of  the  infant  were  entitled  to  the  lands,  yet  the  fonal  eftate 
guardian  muft  account  for  this  3000/.  to  the  adminiftrator  of  the  'j."^/"^'" 
infant  ;  and  that  it  was  not  in  the  [a)  power  of  the  guardian,  hnd's  made 
■without  the  direction  of  this  court,  to  turn  the  perfonal  into  real  '"  the  luna- 
eftate,  by  which  it  would  defcend  to  the  heir;  and  that  the  ob-  [["^^^j  ^^1^^* 
jedtion,  that  an  infant  may  make  a  will  at  feventeen  of  his  per-  en,  that  he 

fonal  eftate,  but  not  of  his  real,  was  not  anfwered.  had  exceed- 

ed his  power, 
by  changing  the  perfonal  eftate  into  a  real,  and  thereby  defeating  the  next  of  kin  in  favour  of  the  heirs  at 
law  ;  and  therefore  the  court  decreed,  that  the  purchafed  lands  fhould  be  fold,  and  the  money  divided 
amongft  the  next  of  kin,  according  to  the  ftatute  of  diftiibutions.  2  Vern., 192.  Awdley  and  Awdley. 
A  guardian  cannot  change  the  nature  of  the  ward's  eftate,  unlefa  by  fome  aft  manifeftly  f  (r  the  ward's 
advantage.  Tuliict  v.  Tullitt,  Ambl.  370.  Therefore,  where  an  eftate  in  mortgage  defcend s  to  an 
infant,  the  guardian  muft  not  let  the  intereft  run  in  arrear  to  increafe  the  perfonal  eftate,  but  ftiould 
regularly  apply  the  profits  of  the  eftate  to  keep  it  down.     Jennings  v.  Looks,  2  P.  Wms.  27S.] 

A  mother,  as  guardian  to  her  infant  fon,  had  out  of  his  per-  2Vern.  193. 

fonal  eftate  paid  off  a  mortgage ;  the  infant  afterwards  died,  and  ^,""'1^  ^""^ 
the  eftate  defcended  to  a  remote  heir,  and  then  the  inother  would  ' 

have  had  back  the  money,  but  the  court  denied  her  any  relief. 


(H)  Of  the  Infant's  Remedy  againft  his  Guardian 
for  Abnfes  by  him. 

A  T  common  law,  both  a  prohibition  of  wafte  and  an  a£l:ion  of  4  jnft.  -o<. 
^^   wafte  lay  againft  a  guardian  in  chivalry  and  a  guardian  in   [t)  But  if 
ibcage,  for  a  voluntary,  but  not  for  permiffive  wafte,  or  wafte  •|||^^(j.r,a„'^'^ 
done  by  a  (b)  ftranger.  of  a  ward, 

and  the  one  do  wafte  5  this  is  the  wafte  of  b->th,  for  he  is  noftroiiger.     3  E.  3.  i2. 

Vol.  III.  E  e'  If 
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3inft.  305.  If  a  guardian  fuflcrcth  a  ftranger  to  cut  down  timber  trees,  or 
to  proftrate  any  of  the  houfcs,  and  doth  not,  accordhig  to  his 
duty  and  office  as  guardian,  endeavour  to  keep  and  preferve  the 
inheritance  of  the  ward  in  his  cuftody  and  keeping,  and  doth  not 
proliibit  and  withftand  the  wrong-doer;  this  fliall  be  taken  in  law 
for  his  confent,  according  to  the  rule,  qui  non  prohihet  quod  pro- 
hibere potejly  ajj'entire  v'uieiur ;  and  if  fuch  wafte  and  deftrudlion  be 
done  without  the  knowledge  of  the  guardian,  or  with  fuch  force 
as  he  could  not  withiland,  then  ought  the  guardian  to  caufe  an 
affife  to  be  brought  ag:\inll  fuch  wrong-doers,  by  the  heir,  where- 
in he  ftiall  recover  the  freehold,  and  damages  for  fuch  wrong  and 
diHierifon. 
» Inft.  305.  And  if  the  heir  brings  his  adion  of  wafte  within  age,  the  judg- 
ment according  to  the  ftatute  of  (Mocejlcr^  6  Ed.  i.  cap.  5.  fliall 
not  only  be  to  recover  locum  vajlaium,  but  the  guardian  (hall  lofe 
the  whole  wardfhip,  and  yield  to  the  heir  fingle  damages,  if  the 
Wardfliip  be  not  fufficient  to  {vitisfy  the  damages, 
i  Inft.  305.       If  the  guardian  doth  wafte,  and  after  affigneth  over  his  intereft, 

an  a(fl:ion  of  wafte  licth  againft  the  grantor  in  the  tenet. 
a  Inft.  306.  Alfo  if  the  vi^aftc  be  committed  fo  near  the  time  of  the  in- 
fant's coming  of  age,  that  he  could  not  conveniently  bring  his 
n£lion  of  wafte  during  his  minority  ;  yet  after  the  determination 
of  the  guardian's  intereft,  he  may  bring  his  a£lion  of  wafte, 
and  in  fuch  cafe,  as  he  cannot  recover  the  wardftiip  which 
is  ended,  he  fliall  by  the  ftatute  of  Glocejler  recover  treble 
damages. 
>  Inft. 413.  By  Wejlm.^.  cap.  5.  if  leflee  for  years,  or  guardian  alien  in 
fee,  the  remedy  for  recovering  the  freehold  fliall  be  by  an  affife 
of  novel  dijfeiftn^  and  both  the  feoffor  and  feoftee  (hall  be  efteemed 
difleifors,  and  the  furvivor  of  them  fliall  be  liable  to  this  remedy. 
So,  if  either  happen  to  die,  he  that  furvives  may  be  conftrued 
a  dideiflbr,  and  as  fuch  liable  to  this  a£lion. 

Not  only  guardians  in  chivalry,  but  in  focage,  and  by  nature, 
come  within  this  law  of  Wejlm.  1.  So  alfo  their  alienations  not 
only  in  fee,  but  in  tail,  or  for  life,  are  within  the  adl. 
Bro.  DifTei-  If  a  guardian  accepts  of  a  feoffment  from  his  w^ard,  the  ward 
*•"'  95-  may  bring  an  affife  againft  him  as  a  diffeifor  ;  for  the  guardian  a£ls 
arc'coumof  Contrary  to  his  duty,  when  he  affents  to  any  alienation  made  by 
C4aity  of  his  infant ;  for  it  is  his  duty  to  protedl  the  inheritance  of  his 
the  infla-  v/ard,  and  to  deliver  it  up  to  him  at  full  age,  and  not  to  bring  it 
from  this      ii^'to  his  owu  famUy. 

relation,  that  they  will  in  gener-.l  refcind  any  tranfaftion  between  guardian  and  ward.  See  the  cafes  re-t 
feircd  tojujir,  tit.  Fraud,  306.] 

Co.  Lit.  57.  •  If  a  guardian,  after  the  full  age  of  the  heir,  continues  in  pof- 
b.  Z7'.  a.  feffion,  he  is  an  abator,  and  an  affife  of  Mortdancefler  lies  againft 
rp"9Cal?*  J^J"''  by  l^^s  heir;  but  he  cannot  be  deemed  a  diffeifor,  becaufe  he 
C.  E.  on  the  docs  not  actually  ouft  the  heir  of  his  freehold,  which  is  required 
argument  of  jj^  ^  diffeifin,  but  holds  him  out  by  an  intermediate  entry  between 
BiundcU  V.  him  and  his  anceftor,  which  makes  the  diftindlion  between  an 
Eaugh,         abatement  and  a  diffeifin. 

commonly 

<illcd  the  £arl  of  Nottingham's  cafe,  Juftice  Barclay  faid.  that  lie  whom  Lord  Coke  in  this  cafe  calls  an 

Abator, 
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Abifor,  mur;  be  taken  for  a  difTcifoi-,  as  he  had  aftual  potl'eCCior)  by  the  pofleflion  of  the  guardian.  Lord 
Mo'.t.  I'.IS-i. — See  Cro.  Car.  302.  Lie.  Rep.  37a.  i  Ve.ntr.  35.  80.  Co.  Lie.  zyt.  a.  n.  z.  i3ch 
ed  t.] 

If  an  infant  appears  by  guardian  and  fafiers  a  recovery,  this  Roll.  Abr. 
fiial!  bind  him  ;  and  one  of  the  reafons  hereof  is,  that  if  the  re-  73 1-^ 
covery  be  to  the  prejudice  of  the  infant,  he  has  his  (a)  remedy  -i.-ij/tit. 
for  it  againft  his  guardian,  and  may  reimburfc  himfelf  out  of  his  Fines  ani 
pocket,  to  whom  the  law  had  committed  the  care  of  him.  Rero-^enes, 

guardian  faint  pleads  nr  mif.  leads,  the  infant  hath  an  adlinn  againft  h'nrj.  Dyer^  104.  b.  Moi.  48,  4^. 
A  fiuardiaii  fuffered  a  dowrcfs  to  recover  at  law,  by  not  fettipg  up  a  term  which  was  crc.^.ted  for  pro- 
tciftinii  a  purchaier,  and  the  infant  was  relieved  in  equity,  i'reccd.  Chan.  151.  2  Vern.  378.  S.  C. 
1  P.  VVms.  137.  S.  C.     1  Er.  P.  C.  137. 


(I)  Of  obliging  a  Guardian  to  account,  and  what 
Allowance  he  Ihall  have. 

T)Y  the  (a)  common  law,  guardians  in  focage  are  accountable  to  Co.  Lit.  27. 
■^  the  infant,  cither  when  he  comes  to  the  ajre  of  (^)  fourteen  ('OAtcom- 
years,  or  at  any  time  after,  as  he  tnmks  nt.  executors 

could  not  have  an  aflion  of  account,  nor  could  any  but  the  king  have  fuch  an  aftion  againft  t^em  ;  £:>T 
matters  of  account  lie  Co  much  in  privity  between  the  parties,  that  thofe  who  are  ftrangerj  thereto  can 
neither  tell  what  allowinces  ought  to  be  made  by  the  one  party,  or  what  might  be  alleged  in  difcharge 
of  the  other;  but  by  TVcftni.  z.  cap.  23.,  if  the  heir  mike  his  v.-ill,  (which  it  feems  to  be  agreed  he  may 
now  do  at  the  age  of  fourteen),  his  executo:s  fhall  have  an  adion  of  account  againft  guardian  in 
focage  :  and  by  at;  E.  3.  c.  5.,  executors  of  executors  may  have  fucn  an  action  ;  and  by  31  E.  3.  c.  it., 
adminiflrators  ;  and  by  4  &  5  Ann.  c.  16.,  an  atftion  of  account  lies  againft  the  executors  of  a  guardian, 
bailiff  or  receiver.  Co.  Lit.  87.  {l>)  That  an  infant  may  by  his  J/rocbcin  any  call  his  guardian  to  an 
accfunt  even  during  his  .Tinority.  2  Vern.  342.  i  P.  Wms.  1 19.  [The  cnuri.  of  Chai  eery  will  per- 
mit a  ftranger  to  come  in  and  complain  of  the  guardian  and  abufe  of  the  infant's  eftate.  Earl  ot  Fom- 
fret  V.  Lord  Wind  for,  iVez.  4S4..] 

But  the  guardian,  on  his  account,  fhall  have  allowance  of  all  Co.  Lit. 
reafonable  expences  ;  and  if  he   is  (r)  robbed  of  the  rents   and  ^'>  3- 
profits  of  the  land  without  his  default  or  negligence,  he  fhall  be  the  ir.font's 
difcharged  thereof  upon  his  account ;  for  he  is  in  the  nature  of  a  eftate  fuffera 
bailiff  or  fervant  to  the  Infant,  and  undertakes  no  otherwife  than  by ''^"."'^cr, 

r       ,  •       ,.,.  1    /-J    T  lightning, 

tor  his  diligence  and  hdehty.  ^^^  tempeft,  or  other  ir.evltalh  accidents.     8  Co.  S4. 

If  a  man  enters  as  guardian  into  the  lands  of  an  infant,  who  Poll.  Abr. 
has  no  title  to  be  guardian,  it  is  at  the  (d)  eleiEVion  of  the  infant  (.^''car. 
to  make  him  a  difleifor  on  account  of  his  wrongful  entry  upon,  -,2,. 
and  adual  oufter  of,  fuch  infant,  or  elfe  diflemble  the  wrong,  and  {^)  If  guar- 
call  him  to  an  account  as  guardian.  foc"<'e'oc- 

cupy  after  the  heir  attain  to  the  age  of  fourteen  years,  he  may  be  charged  as  bailiff.     2  Lift.  5S0. 

If  a  man  during  a  perfon's  infancy  receives  the  profits  of  an  Abr.  Eq. 

infant's  eftate,  and  continues  to  do  fo  for  feveral  years  after  the  f"^*  /^  , 

mtant  comes  of  age,  before  any  entry  is  made  on  him  v  yet  he  Ihall  woithy. 

(^)  account  for  the  profits  throughout,  atul  not  during  the  infancy  in  That  if 

0"'y-  trud.  up.n 

an  infant,  I:e  ftiall  receive  the'  profits  but  as  guardian,  and  the  infant  iliail  have  an  account  againft  him  in 
Ciiincery,     Vern.agj. 

-'  -  E  e  2  A  receiver 
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Prsced.  A  receiver  to  the  guardian  of  an  infant,  who  has  had  his  account 

Chan.  535.    allowed  him  by  the  guardian,  fliall  not  be  obliged  to  account  over 

again  to  the  infant  when  he  comes  of  age. 
a  Chan.  If  a  guardian  takes  a  bond  for  the  arrears  of  rent,  he  thereby 

Rep.  C.7.       niakes  it  his  own  debt,  and  fliall  be  charged  with  it. 

Wale  and  '  ^ 

Buckley. 

iChan.  If  a  guardian  to  an  infant,  wliofe  lands  are  incumbred  to  the 

Ca.  245.       ^aiue  of  6co/.  buys  it  off  with  ico/.  of  the  infant's  money,  he 
fliall  not  charge  the  infant  with  the  600/. 


^aUas  Corpus. 


(A)  Of  the  Nature  and  feveral  Kinds  of  Writs  of 
Habeas  Corpus. 

(B)  Of  the  Habeas  Corpus  ad  Suhjiciefidum  :  And 
herein, 

1.  What  Courts  have  a  Jurifdidlion  of  granting  it. 

2.  To  what  Place  it  may  be  granted. 

3.  In  what  Cafes  it  is  to  be  granted,  and  where  it  is  the 
proper  Remedy. 

4.  How  far  the  Courts  have  a  difcrctionary  Power  in  grant- 
ing or  denying  it :   And  therein  of  the  Habeas  Carpus  Act, 

5.  Of  the  Manner  of  fuing  it  out,  and  the  Form  of  the  Writ, 

6.  To  whom  it  is  to  be  dire£led. 
7.^  By  whom  to  be  returned. 

8.  Of  the  Manner  of  compelling  a  Return,  and  the  Offence 
of  a  falfe  Return. 

9.  What  Matters  mufl:  be  returned  together  with  the  Body 
of  the  Party. 

10.  Where  the  Return  fliall  be  faid  to  be  fufBcient,  and  to 
warrant  the  Commitment. 

11.  Whether  the  Party  can  fuggefl;  any  Thing  contrary  to 
the  Return. 

12.  Whether  any  Defe£l  in  the  Return  may  be  amended. 

13.  What  is  to  be  done  with  the  Prifoner  at  the  Return  : 
And  therein  of  bailing,  difcharging,  or  remanding  him. 

(C)  Of  the  Habeas  Corpus  ad  faciendum  ^  recl^ 
pienduiiu  ^^^  q^. 


ipaljcajof  Corpus?.  421 

(A)  Of  the  Nature  and  feveral  Kinds  of  Writs  of 
Habeas  Corpus, 

WHEREVER  a  perfon  is  reftrained  of  his  liberty  by  being  Vaugh.nfi. 
confined  in  a  common  gaol,  or  by  a  private  perfon,  whe-  ^^^j-^^'^n^ 
ther  it  be  for  a  criminal  or  civil  caufe,  he  may  regularly  by  habeas  that'itis  at 
corpus  have  his  body  and  caufe  removed  to  fome  fuperior  jurifdic-  this  day  the 
tion,  which  hath  authority  to  examine  the  legality  of  fuch  com-  ^^^^^^l 
mitment,  and  on  the  return  thereof  either  bail,  difcharge,  or  re-  be  relieved 

mand  the  prifoner.  againit  a  wrongful  imprifonment. 

The  habeas  corpus  ad fubjlciendum  is  that  which  iffues  in  criminal  2.lnft.  55. 
cafes,  and  is  deemed  {a)  a  prerogative  writ,  which  the  king  may  t^s^^ro. 
iiTue  to  any  place,  as  he  has  a  right  to  be  informed  of  the  flate  and  jac.  543. 
condition  of  the  prifoner,  and  for  what  reafons  he  is  confined.  It  2.  Roll. 
is  alfo  in  regard  to  the  fubjeft   deemed  his  writ  of  (1^)  right,  that  ,/,  \^lx. 
is,  fuch  an  one  as  he  is  entitled  to  {c)  ex  debkojiijiiticey  and  is  in  na-  it  is  an  an- 
ture  of  a  writ  of  error  to  examine  the  legality  of  the  commitment ;  '^^^^^  ^"^ 
and  therefore  commands  the  day,  the  caption,  and  caufe  of  deten-  (j°o.  car,' 
tion  to  be  returned.  ..  _    466-    But 

it  is  no  original  writ.  Carter,  22  r.  /jsV  Vaughan.  (c)  4  In  ft.  290.  *  Iffaed  in  vacation,  and  return- 
able Immediute  before  a  judge  at  his  chambers  ^  does  not  empire  by  the  coming  in  of  the  term;  but  de- 
fendant may  be  brought  into  court  upon  the  old  writ,      i  Bur.  480.  542.  606. 

Tne  habeas  corpus  ad  faciendum  ^  recipiendum  ilTues  {d)  only  in  For  this 
civil  cafes,  and  lies  where  a  perfon  is  fued,  and  in  gaol,  in  fome  T^'^lf^"'^^ 
inferior  jurifdi£lion,  and  is  willing  to  have  the  caufe  determined  in  t^js  writ  a 
fome  fuperior  court,  v/hich  hath  jurifdiclfion  over  the  matter;  in  civil  adion, 
this  cafe  the  body  is  to  be  removed  by  habeas  corpus j  but  the  pro-  ^^^^l^^\^ 
ceedings  mud  be  removed  by  certiorari.  crime  be 

returned  5  as  if  a  perfon  be  arrefted  for  debt,  and  alfo  charged  with  a  warrant  of  a  juftice  ot  pejce  for 
fel,-ny  ;  in  fuch  cafe,  1.  If  it  appear  to  tha  judge  or  court,  that  the  arreft  for  debt,  or  other  civil  aftion, 
is  fraudulent,  they  may  remand  him.  2.  li  it  be  found  real,  they  may  commit  him  to  the  King's  Bench 
with  his  caufes,  though  they  are  matters  of  crime;  for  that  court  hath  conufance  as  well  of  the  crime  as 
of  the  civil  aflion;  but  then  in  the  term  "the  court  may  take  his  app.earance  or  bail  to  the  civil  aftion,  and 
remand  him,  if  they  fee  caufe,  as  to  the  crime  to  be  proceeded  on  below  ;  but  upon  the  writ  ad  facien- 
dum &'  renfuiidiim,  there  ought  not  fingly  a  matter  of  crime  to  be  returned,  for  that  belongs  to  the 
habeas  cor^'Ui  ad  j'ubjkkndum.  '  2  Hal.  Hiil.  P.  C.  145.  &  -vide  6  Mod.  133. 

There  Is  likewife  a  writ  of  habeas  corpus  ad  refponde?idum,  where  Dyer,  197. 
a  perfon  is  confined  in  a  gaol  for  a  caufe  of  a£lion  accruing  within  ^:  '^^^' 
fome  inferior  court ;  and  a  third  perfon  hath  alfo  a  caufe  of  action  2^5.  Iq-, 
againft  him;  in  which  cafe  he  may  have   this    writ  in  order  to  Mod. 231;. 
charire  him  in  fome  fuperior  court :  for  inferior  courts  being  tied  „  ^  .  f*'^""-* 

r  •  r  •   y  •  i-  ••ri-o-  i  Reglft.  330. 

down  to  caufes  arifing  withni  their  own  jurifdicbon,  the  party  aStr. 936. 
would  be  without  remedy,  unlefs  allowed  to  fue  him  in  another  2  Burr. 
court,     (e)  But  it  feems,  that  regularly  a  perfon  confined  in  B.  R.,  ]°^'^,'f 
cannot  be  removed  to  tiie  L.  n.  by  tins  writ,  nor  vice  vaya ;  tor  the  Counter 
in  thefe  cafes  there  can  be   no  defecl  of  jultice,  as  thcfe  courts  be  removed 
have  {/)  conufance  as  well  of  local  as  tranfitory  acSlions.  'KinJ's^ 

Bench  by  liabeas  cotfus,  and  intending  to  go  over  to  the  Fleet,  procure  fome  friend  to  bring  a  habeas 
ecrjjus  to  remove  him  thither,  he  fliall  no:  be  removed  thither  till  he  has  a;-.fwered  to  the  caufe  in  B.  R-, 

E  e   3  fu« 
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for  he  fhall  not  compel  tlie  plaintiff  to  follow  after  a  prolling  defendnnt  ;  and  fo  <vke  merfa  of  the  Com- 
mon Pleus,  each  court  fhall  letain  the  defendant  wheie  he  is  firll  attached,  and  attpr  he  has  anfwered 
there,  he  m.iy  be  carried  anywhere.  Salk.  350.  pi.  i.  [VVheie  a  defend jnt  chaiytd  with  piocefs  out 
of  B.R.  ii  removed  Zif/b' *  (ieclaration  to  the  F/eer  jirilon,  the  pt;\intiff,  in  on!er  toen.ible  hinilcif  to  de- 
clare againft  him  in  B-  R-,  mufV  removi  him  there  by  this  writ;  otlicivvife  his  proctcding  rr.uft  be  in 
C- P  Maddock  V.  Fletcher,  Eaines,  3S4.  Beallcy  \ .  Smith,  iV.  4-:2.  If  defendant  be  removed  jftcf 
declaration  delivered,  ti.e  p!jint;rt'  may  proceed  where  he  hatii  declared.  A(h  v.  Day,  id.  3?4--] 
(_/")  And  therefore  this  writlie^  not  to  a  county  palatine,  Salk.  •554.  pi.  17.— nor  to  the  cii^que  ports, 
unlefs  the  a£lion  be  local,  fo  that  they  cannot  have  conuf.ince  of  it.  Mod.  zo.  S  Mi.d.  22. 
12  Med.  666.  ['1  his  writ  d.th  n(»t  lie  for  the  pljintiff  in  an  inferior  court  to  remove  tlie  body  of  the 
defendant  into  B.  R.  to  anfv.er  to  4  nciv  atllon  there  f  .r  the  f.ime  debt.  Meifome  v.  Gaidntr,  Cowp. 
J  I  6.  it  a  defendant  is  in  cullody  at  the  fuit  of  tho  crown,  he  cannot  be  turned  over  on  a/wAiMs  corpui 
to  another  prifon  at  the  inftance  of  a  private  perfon  for  debt,  on  an  allegation  of  a  pardon  by  a£t  ot  par- 
liinient,  but  it  mnft  be  by  fuggeliio.n  on  teeord,  that  the  cic.vn  may  tiaverfe  it.  Rex  v.  Fawlett, 
Andr.  27,;..  A  prifoner  in  the  Meet  for  contempt  in  the  Exchequer  in  not  paying  a  debt  to  the  cioivn, 
niay  be  brought  into  .ff.  R.  hy  hil>:as  iorpm,  and  funeiideied  to  the  iiiar<l:i.il,  in  difclnrge  of  bjil  in 
another  caufc,  ar.>l  c.innct  be  remaniJcJ.  to  ihe  Fleet  on  motion  ;  but  a  [rdn-ai  C'ji-fus  n:uil  be  brought  inrtn 
the  Exchequer,  which  tlie  marihal  will  ictuni  there,  and  they  will  rcmjnd  to  tiie  Fleet.  So,  in  civil 
caufes  btlwteu  fubjed^  and  fubjeit,   and   in  criminal  caule;^  at  the  fuit  of  the  crov»n.     Chitty's  cafe, 

1  V/ilf.  248.  See  tco  the  cafe  of  the  b.!il  of  Eolce  and  Sellers,  i  Str.  641.  A  h<i/'cai  corpus  may  ha 
had  to  bring  up  an  impiefied  iri:in,  or  a  foldier,  in  difchargeof  bail  ;  but  as  foon  ai  he  is  furrtndcrcd 
and  committed,  he  will  be  difchargcd.     Bond  v.  Ifaac,   i  Burr.  339  J 

(j)  Thercis  T'lcre  are  nlfo  befides  thefe  (a)  other  writs  of  habeas  corpus^  as  a 
alfoawritot  labeas  covpus  ad  deliberandum  Lf  rec'ipiendnt)!,  which  lies  (b)  to  rc- 

babeai  c-nr.  ■'  ■<  ii-i 

fus  adfarif.  Hiove  a  pcrloii  to  the  proper  place  or  county,  wiiere  lie  committed 
fadcndiim      fomc  crimiiiul  oficiice, 

after  a  judg- 
ment j  and  on  this  writ  tlic  attorney  for  t'-.e  plaintiff'  mull:  indorfe  the  number-roll  of  the  judgment  on 
the  back  of  the  writ.      Sid.  100.  S;yl.  Regill    331.      [And  this  writ  as  well  as  the  hab.at  corpus  ad 
relpondcndi.m  llioulj  be  direfled  to  the  warden  of  the  Fleet,  or  keeper  of  any  inferior  prifon,  returnable 

at  a  day  certain  in  court.      Tidd's  Pr.  170,  171.] Habcm  ccrpm   boon  a  ccji,  where  the  party  is- 

taken,  and  in  execution  in  the  court  beiow. So,  upon  an  attachment  out  or  Chancery,  and  a  cepi 

corpus  returned  by  the  fteiiff,  th;  next  Itep  is  a  b.ibcas  corpus  ;  for  the  iherifi"  h.rving  executed  the  com- 
mand of  tiie  writ  of  attachment  by  taking  the  body,  he  cannot  carry  him  out  oi  the  county  without  the 

king's  writ There  is  alfo  a  writ  of  /jii/'eas  corpus  ad  tcji'ificai:d.,  which  is   to  remove  a  perfon  in 

confinement  in  order  to  give  his  teltimony  in  fome  court  of  jultice  ;  for  which  vide  St>  1..  1 19.  126.  230. 

3   Keb.    51.       Cmv.D.   17.   48. *  Ilabe^is   corf  us   ad  ttfiifi(tir.duii:  lies  to   remove  a  prifoner   in 

execution,  to  be  a  vvitr.cls  ;  yet  where  it  appears  to  be  a  contrivance,  the  c.iurt  will  not  grant  it ;  as 
if  A-  convi£led  of  biibery  on  the  oath  of  B.,  indids  him  for  perjury  on  that  very  oath.  Rex  v. 
r-uvbagc.  3  Bur.  1440.  [It  was  rcfufed  to  bring  up  a  perfon  who  was  in  the  capacity  of  a  common 
failor  on  board  a  m*n  of  war,  and  not  detained  there  as  a  prifoner,  becaufe  there  WdS  no  affidavit 
of   his    having   been   fervcd    with    a    fuSpa'tia,  and    being    willing   to    attend.       Rex  v.   Roddam, 

Cowp.  67 i. It  will  not  be  granted  to  bring  up  a  prifoner  of  uar ;   the  ulual  way  of  obtaining   tlie 

prefence  of  fuch  a  witnefi,  is  by  order  from  the  fecrctavy  of  Itaic.  Furley  v.  Newnham,  Dougl.  419.  j 
(b)  A  perfon  committing  a  crime  in  Barbiidoes,  and  apprehended  here,  may  be  fent  thither  by  habe.is 
torpus  and  tried  3  Keb.  560.  566.  568.  14'an:er^TCik. Alfo,  fincethe  habeas  corpus  aft,  a  per- 
fon committing  a  criminal   oticnce  in  Ireland  being  here,  may   be  le.it  to  Ireland  and    tried    there, 

2  Vent.  314.     Col.  I/«K</y's  cafe.     2Stia.848.     B.unard. /C.  7^  225.     Fitzgib.  1 1 1.  pi.  12.     i4Vin. 

Abr.  569.  pi.  7.. Alfo,  juftices  of  ganl-delivcry  may  fend  pripjiiers  by  bal>eas  corpus  to  the  iheriti' 

of  another  countv,  and  a  precept  to  the  fncritf  of  that  uiher  county  to  receive  them,  namely  for  a  iclony 
pommitted  in  that  county,  though  that  county  be  out  of  the  circuit  of  the  judice  that  fends  the:n. 
2  IJaie\  nift.  P.  C.  37.  That  it  any  habeas  corpus  cume  to  receive  a  prifoner  from  another  gaol,  the 
gaoler  is  to  take  notice  of  the  offence  for  which  he  (load  committed  at  the  other  gaol,  and  to  inform  the 
court,  that  if  he  ihall  happen  to  be  acquitted  or  have  his  clergy,  he  may  yet  be  lemanded  to  the  former 

ijaol,  it  there  be  caufc.      KeiYnge4.- And  that  if  any  habeas  corpus  c  me  to  the  gaolers  to  reinov;  a 

prii!oi,tr,  that  v.ith  the  piilouer  they  alio  catif;^  the  caufe  for  which  hs  tteoj"  there  conitnitte4. 
Kelyngc,  4. 
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(B)  Of  the  Habeas  Corpus  ad  Subjiciendum:    And 

herein, 

I.  What  Courts  have  Jurifdidllon  of  granting  It. 

/     TT  is  clear,  that  both  by  the  common  law,  as  alfo  by  the  ftatnte*,  2  Inft.  55; 
-*   the  courts  of  Chancery  and  King's  Bench  have  jurifdiftion  of  4  lift- 19^. 
awarding   tins  writ   of  habeas  corpus^  and  that  without  any  privi-  \  lon.'n/' 
lege  in  the  perfon  for  whom  it  is  awarded  ;  but  it  feems,  that  by  i+.  17- 
the  common  law  the  court  of  King's  Bench  could  only  have  award-  *  3^  Car.  2. 
ed  it  in  term-time,  but  that  the  Chancery  might  have  done  it  as 
well  out  as  in  term,  becaufe  that  court  is  always  open. 
/       If  -the  habeas  corpus  iffaes  out  of  Chancery,  and  on  the '  return  2  Hal.  Hid. 
.  ^    thereof  the  Lord  Chancellor  finds  that  the  party  was  illegally  re-  ^-  ^-  '+"• 
ftrained  of  his  liberty,  he  may   difcharge   him,  .or  if  he  finds  it  p.  c.  c.if, 
doubtful  he  may  bail  him  ;  but  then  it  mull  be  to  appear  in  the  ^81. 
court  of  King's  Bench,  for  the  Chancellor  hath  no  power  to  pro- 
ceed in  criminal  caufes  ;  or  the  Chancellor  may  commit  the  party 
to  the  Fleet)  and  in  term-time  may  propriis  maiiibus  deliver  the  re- 
cord into  the  King's  Bench,  together  with  the  body;  and  thereupon 
the  court  of  King's  Bench  may  proceed  to  ball,  difcharge  or  com- 
mit the  prifoner. 

If  the  habeas  corpus,  and  alfo  a  certiorari^  be  granted  returnable  in  2  Hal.  H!/l. 
Chancery,  and  the  caufe  and  body  be  returned  there,  they  may  be  P-C.  147,8^ 
fent  into  the  King's  Bench  ;  if  the  body  only  be  returned  with  the 
caufes,  by  habeas  corpus  into  the  Chancery,  and  delivered  over  into 
the  King's  Bench,  they  may  proceed  to  the  determination  of  the 
return,  and  either  by  procedendo  remand  him,  or  grant  a  certiorari 
to  certify  the  record  alfo,  and  thereupon  commit  or  bail  the  pri- 
foner, as  there  fhall  be  caufe. 
,       But  fending  an  habeas  corpus  ad  faciendum  l2f,  recipiendum  by  the  2  Hal.  H!ft. 
Chancellor  for  perfons  arrelled  in  civil  caufes,  efpecially  being  in  ^-  ^'  i43» 
execution,  is  neither  warrantable  by  law  nor  ancient  ufage,  and 
•particularly  forbidden  by  the  Ib^vtutc  ^H.  ^.  JJat.  i.  cap.  2.  as  to 
perfons  in  execution. 

There  are  feveral  ftrong  opinions,  that  no  habeas  corpus  adfub-  Dyer,  175. 
jiciendum  could  by  the   com.mon  law  ilTue  out  of  the  courts  of  ^'.  ^\'  ^^' 
Exchequer  or  Common  Pleas,  unlefs  it  were  in  the  cafe  of  privi-  3  Leon,  ik 
lege,  becaufe  thefe  courts  are  confined  to  civil  caufes  merely ;  and  4^"^-  70* 
therefore  unlefs  the  party  were  an  attorney,  or  entitled  to  the  pri-  m '1^^°' 
vilege  of  the  court  as  an  ollicer,  ^c,  or  unlefs  there  had  been  a  2  Mod.  r^?. 
fuit  commenced  againll  him  in  thofe  courts,  they  could  not  grant  Y^^s'^  ^95. 
a  habeas  corpus  adfubjicietidum,  though  they  might  any  other  writ  ^  vm.^2* 
of  habeas  corpus. 

But  notwithftanding  thefe  opinions,  it  was  holden  in  Bi/Jhel's  Vaugh.ic^^. 
I     cafe,  that  the  court  of  Common  Pleas  may  ifiue  a  habeas  corpus  ad  ^"^  '=^^"^ 
fubjiciendum,  and  that  if  it  appeared  on  the  return  thereof  that  the  of"rits"of 
party  was  imprifoned  and  detained  againll  law,  the  court  might,  h^bcai  cor~ 

Ee  4  tliough  /-^ot'ti^s 
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kind  out  of  though  there  was  no  privilege,  in  the  cafe,  dlfcharge  him  ;  for 
tne  court  of  jjj.^j.  jy  remand  him  would  be  an  acl  of  iniuftice  in  the  court,  and 

C.  j5.    [See  ,  J  ' 

"Wiikes's       contrary  to  magna  cbarta. 

Cdfe,  3  Wils.  171.     Wood's  cale,  3  Bl.  Rep.  745.  S.  C] 

2  Hal.  Hift.       Alfo,  by  the  ftatute  of  i6  Car.  i.  cap.  10.  they  have  an  original 

I'C.  14.4..    jurif(j;£^lon  to  bail,  difchargc,  or  commit,  upon  ■aw  habeas  corpus 

for  one  committed   by  the  Council-Table,  as  well  as  the  King's 

Bench,  and  that  although  there   be   no  privilege  for  the  perlon 

committed. 

a  Jon.  14.  Alfo,  by  the  haheas  corpus  acl,  31  Car.  2.  cap.  2.  any  of  ih^  faid 

'7"  courts  in  term-time,  and  any  judge  of  either  Bench,  or  baron  of  the 

Exchequer,  being  of  the  degree  of  the  coif,  in  i.l:e  vacation,  may 

award  a  habeas  corpus  ior  any  prifover  ivhaifoeveri  and  on  the  return 

thereof  difcharge  him,  if  it  fhall  clearly  appear  tliat  the  commit- 

nient  was  againft  law,  as  being  made  by  one   wlio  had  no  jurif- 

di(flion  of  the  caufe,  or  for  a  matter  for  which  no  man  ought  by 

law  to  be  punifned ;  or  bail  him,  if  it  (liall  be  doubtful  whether 

the  commitment  were  legal  or  not ;  or  remand  him,  according  to 

the  nature  and  circumftances  of  the  cafe. 

/' 

2.  To  what  Places  it  may  be  granted. 

«  Roll.  It  hath  been  already  obferved,  that  the  writ  of  habeas  corpus  is  a 

Abr.  69.       prerogative  writ,  and  that  thfcrefore  by  the  common  law  it  lies  to 

,1'  ^^  '      any  part  of  the  king's  dominions ;  for  the  king  ought  to  have  an 

account  why  any  of  his  fubjedts  are  imprifoned,  and  therefore  no 

anfwer  will  fatisfy  the  writ,  but  to  return  the  caufe  w'wh.  paratum 

hahco  corpus f  ^c. 

Palm.  54.  Hence  it  was  holden,  that  this  writ  lay  to  [a)  Calais  at  the  time 

(.0  Error  of  ^j  ^^^g  fubica  to  the  king  of  England. 

a  judgment  ■'  00 

in  the  King's  Bench  in  Irelavd;  it  was  fuggefted,  that  the  plaintiff  was  in  execution  upon  the  judgment 
iii  Ireland  ;  and  the  court  feciped  to  be  of  opinion,  that  i habeas  corpus  might  be  fent  thither  to  remove 
hina,  as  wriis  mandatory  had  been  awarded  to  Calais,  and  now  iojcrjey,  Guervjey.  Vent  357."  ■  [See 
ace.  2  Burr.  856.  J     A  habeas  corpus  gnnud  to  Jajey.     Sid.  386. 

2  Roll.  It  hath  been  holden,  that  this  writ  lies  to  the  marches  of  Wales t 

>\br.  69.       gg  jj.  ^Qgg  ^Q  2I1  oti^ier  courts  which  derive  their  authority  from  the 

V*  cihcrlcv  ...  •.«.  •• 

and  We-  J^-hig,  as  all  the  courts  exercifing  jurifdidtion  within  his  dominions 
theriey.         do,  and  that  being  a  prerogative  writ  it  does  not  come  within  the 

rule  brevia  domini  regis  tion  currant,  isfc,  for  that  mull  be  under- 

ftood  of  writs  between  party  and  party. 
{b)  But  a  Alfo,  it  hath  been  adjudged,  that  (b)  this  writ  lies  to  the  (c) 

^^^^"vT'  cinque  ports,  to  Ecriuick,  although  objecied  to  have  been  part  of 
cier.dumh      Scotland^  and  to  the  {d)  county  palatine. 

recipiendum  does  not  lie  to  the  cinque  ports.  Sid.  431.  (c)  Palm.  54.  t;.  96.  Bcurne^s  cale.  Cro. 
Jac.  543.  S.  C.  adjuugeJ.     2  Rol.  Abr.  69.      (J)  Latch  1 60.    Jobjon  ^czic.     ^  Kcb.  zy^. 

Alfo,  by  the  habeas  corpus  a£l,  31  Car.  2.  cap.  2.  par.  11.  it  is 
enabled  and  declared,  *'  That  an  habeas  corpus,  according  to  the 
**  intent  and  true  meaning  of  tlie  ait,  may  be  diredled  and  run 

*'  into 


**  into  any  county  palatine,  the  cinque  ports,  or  other  privileged 
**  places  within  the  kingdom  of  'England^  dominion  of  Wales^  or 
**  town  of  Ber%mck  upon  Tweedy  and  the  ifles  of  Jerfey  or  Guern- 

"  yo'>  ^"y  ^^^>  ^c." 

3.  In  what  Cafes  it  is  to  be  granted,  and  where  it  is  tlie  proper 

Remedy. 

A  habeas  corpus  is  a  writ  of  right,  which  the  fubje<5l  may  demand,  Vaugh.135. 
and  is  the  molt  ufual  remedy  by  which  a  man  is  reftored  to  his 
liberty,  if  he  hath  been  againft  law  deprived  of  it. 

By  the  31  Car.  1.  cap.  2.  par.  9.  it  is  ena£led,  **That  if  any 
*'  fubje£t  of  this  realm  {hall  be  committed  to  any  prifon,  or  in 
*'  cuftody  of  any  officer  or  officers  whatfoever,  for  any  criminal 
*'  or  fuppofed  criminal  matter,  that  die  faid  perfon  (hall  not  be 
**  removed  from  the  faid  prifon  and  cuflody  into  the  cuftody  of 
<*  any  other  officer  or  officers,  unlefs  it  be  by  habeas  corpus^  or  fomc 
<^  other  legal  writ ;  or  where  the  prifoner  is  delivered  to  the  con- 
**  ftable,  or  other  inferior  officer,  to  carry  fuch  prifoner  to  fomc 
**  common  gaol ;  or  where  any  perfon  is  fent  by  order  of  any 
**  judge  of  affife,  or  juftice  of  the  peace,  to  any  common  work- 
**  houfc  or  houfe  of  correclion  j  or  where  the  prifoner  is  removed 
**  from  one  prifon  or  place  to  another  within  the  fame  county,  in 
**  order  to  a  trial  or  difcharge  by  due  courfe  of  law  ;  or  in  cafe  o£ 
**  fudden  fire  or  infedlion,  or  other  neceility,  upon  pain_,  that  he 
"  who  makes  out,  figns  or  counterfigns,  or  obeys  or  executes  fuch 
*'  warrants,  fhall  forfeit  to  the  party  grieved  one  hundred  pounds 
**  for  the  firft  offence,  two  hundred  pounds  for  the  fecond,  l^fc^"* 

If  a  party  be  imprifoned  againlt  law,  though  he  is  entitled  to  a  Fitz.  corpus 
habeas  corpus^  yet  may  he  have  an  adion  of  faife  imprifonment,  in  ''"'"  <^^«y^» 
which  he  fhall  recover  damages  in  proportion  to  the  injury  done  ^'    , 

him.  z  Inft.  55.    10H.7.  17.     5C0.  64.     March  117.     11  Co.  98,  93, 

But  it  was  holden  in  the  cafe  olBuJhel^vAxo  together  with  the  other  Mod.  1 19. 
jurors  appointed  to  try  an  inditlment  for  a  riot  between  the  king  3  K.eb.  32Z, 
and  Fe7i  and  Mead,   was  fined  at  the  Old  Baileyy  becaufe  they  ^^  * 
found  a  verdi£l:  contra plenam  evidentiam  i^direHionem  curixin  materia 
legis ;  and  for  non-payment  of  the  fine,  divers  of  them  being  com- 
mitted to  prifon,  brought  their  habeas  corpus  in  C.  B.;  that  though 
the  imprifonment  [a)  was  illegal,  yet  that  no  action  lay  againft  the  {a)  Vaugb. 
commiffioners,  becaufe  they  adted  as  judges;  and  commiffioners  of  ^53- 
oyer  and  terminer  can  no  more  be  punifhed  for  an  erroneous  commit-  sid.  2*73. 
ment,  than  they  can  be  for  an  erroneous  judgment  j  and  the  high-  2  Bl.Rep. 
eft  remedy  the  party  in  this  cafe   can  have  is  a  writ  of  habeas  ^^^^' 
forpus. 

If  a  hufband  confine  his  wife,  ffie  may  have  a  habeas  corpus  ;  but  2  Lev.  128, 
the  judges  on  the  return  of  it  cannot  remove  the  wife  from  her 
hulhand. 

A  motion  was  made  for  a  habeas  corpus  to  the  Lord  Leigh,  to  LadyLelgh'i 
have  in  court  the  body  gf  hia  wife  j  and  the  cafe  was,  the  parties  "/'[^al^'z''" 

were  in  B.R.  * 
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were  married  in  1669,  and  becaufe  they  were  both  within  age,  no 
fettlement  was  made  ;  in  1671,  Lord  Leigh  perfuades  his  wife  to 
levy  a  fine  of  feme  hinds  of  900  /.  per  aim,  whereof  ilie  had  the 
inheritance,  to  him  and  h.is  heirs  ;  and  becaufe  {he  prayed  to  ad- 
vife  with  her  friends,  he  confined  her  until  her  mother  had  peti- 
tioned the  king  and  council  j  and  there  tlie  matter  was  referred  to 
three  lords  of  the  council ;  and  they  made  an  award,  which  the 
Lady  Leigh  was  ready  to  perform  ;  but  the  Lord  Leigh  brouglit  to 
her  an  inftrument  to  be  lo.ded,  upon  which  fhe  made  the  fame 
requcfl:  as  before,  that  fhe  might  advife  with  her  friends,  but  he 
refufed  to  permit  it,  and  prefently  compelled  his  wife  to  go  with 
him  to  his  houfe  in  the  country,  where  he  made  her  his  prifoner; 
and  though  by  the  barbarous  ufage  of  her  hufband  flie  fell  fick, 
yet  he  would  not  let  her  have  phyficians  or  fervants  to  attend  her, 
or  to  be  vifited  by  her  friends  \  iff  per  cur.  a  habeas  corpus  was 
granted,  for  this  is  a  writ  of  right,  which'the  fubjeft  may  demand, 
and  the  king  ought  to  have  an  account  of  his  fubjecl  -,  and  though 
it  was  objected  that  here  was  no  afBdavit  but  of  fuch  complaint  as 
the  Lady  Leigh  had  made  in  a  letter  to  her  mother,  yet  the  habeas 
corpus  fhall  go  to  put  the  lady  in  a  condition  to  make  oath  of  this 
matter  herfelf,  and  to  exhibit  articles  againft  her  hulband ;  for 
here  is  fufficient  matter  to  compel  him  to  find  fureties  of  the 
cVeHoufe  peace,  and  of  his  good  behaviour  alfo  ;  for  this  treatment  the  lady 

of  Lords,  may  fue  out  a  divorce  propter  favitiam  :  and  in  a  like  cafe  between 
Sir  Philip  Howard  and  his  wife  a  habeas  corpus  was  granted  ;  and 
in  this  cafe  an  attachment  may  be  granted  againft  my  Lord  Leigh, 
if  he  refufes  obedience  to  the  writ,  for  being  a  contempt,  a  peer 

privilege  of    has  uo  privilege  («). 

peerage,  nor  of  parliament,  extended  fo  far  as  to  exempt  a  peer  or  lord  of  parliament  from  paying 
©bedie;ice  to  a  writ  of  habeas  corpus  directed  to  hi:n.  bee  Lords  Journals,  7  Feb.  1757J  S  Jan.  1757. 
]  Burr.  631.] 

Rex  V.  [A  hufband  is   entitled  to  a  habeas  corpus  for  his  wife  ;  and 

Mary  Mead,  though  it  be  fuggefted  by  alHdavit  that  articles  of  feparation  have 
^ex"v!^^*'  ^'^^^^  executed  between  them,  yet  the  court  will  not  therefore  fu- 
JamesWin-.  pcrfedc  the  writ,  or  difpenfe  with  the  produdion  of  the  party.] 

ton,  5  Term  Rep.  S9. 

/j-Inft.  290.  If  a  perfon  be  taken  in  the  manner  within  a  foreft  killing  or 
chafing  deer,  ^V.,  and  the  officer  upon  tender  of  fufficient  fureties 
refufe  to  bail  him,  he  may  have  a  habeas  out  of  the  courts  at  We/I' 
minfier^  which  courts  may  b?il  him  to  appear  at  the  next  eyre 
holden  for  the  foreil ;  and  this  tlie  rather,  becaufe  juffice-feats 
are  but  feldom  holden,  and  the  party,  \vithout  this  remedy,  might 
be  obliged  to  continue  a  long  time  in  confinement. 

If  a  perfon  "ne  excommunicated,  and  \ht  fignijicavit  do  not  ex- 
prefs  that  the  c;ufe  of  excommunication  is  for  any  of  the  offences 
within  the  ftatute  5  Eliz.  cap.  23.  the  remedy  exprefsly  appointed 
upon  that  ftatute  is  a  habeas  corpus^  and  upon  the  return  of  it  the 
parties  fliall  be  difcharged. 

If  the  chief  juftice  of  the  King's  Bench  commit  one  to  the  mar- 
flial  by  his  warrant,  he  ought  not  to  be  brought  to  the  bar  by  rule, 
but  by  habeas  corpus.  ^  p^^f^^^ 


2  Lev.  12S. 
3K.eb.  433. 
S.  C. 

[(j)  Not- 
>»'ithltand. 
ing  this  dc- 
cilion,  a 
doubt  hav- 
ing arilen 
in  my  Lord 
Ferrers' 
cafe,  whe- 
ther the 
court  of 
King's 
Bench  could 
ifTue  an  at- 
tachment 
againft  a 
peer  during 
the  fitting 
of  Parlia- 
ment, and 
execute  it 
upon  him 
vily  for  a 
eontempt  if 
their  court, 
the  quellion 
was  moved 


and  after 
fome  debate, 
that  Houfe 
refolvedj 
that  neither 


Vern.  24. 
Dominus 
Hex  V. 
Sneik-r  j 
fcf  -vide 
Sid.  181. 
Keb.  683. 
Salk.  359. 
pi.  4.  per 
Kok,  C.  J. 
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A  perfon  convicted  of  horfe-fteallng,  and  in  gaol  at  St.  Albans,  Cro.  Car. 
was  brought  by  habeas  corpus  and  certiorari  to  B.  iv.,  and  the  court  *76- 
demanded  of  him  what  he  could  fay  why  execution  {hould  not  be 
done  upon  the  indictment  j  and  becaufe  he  could  not  fliew  good 
caule  to  ilay  the  execution,  he  was  committed  to  the  marflial, 
who  was  commanded  to  do  execution,  and  the  next  day  he  was 
hanged. 

If  a  perfon  be  in  cuftody,  and  alfo  indicated  for  fome  offence  in  a  Hal.  Hlft, 
the  inf  rior  court,  there  nuiil,  befide  the  habeas  corpus  to  remove  V?'  ^"; 
the  body,  be  a  certiorari  to  remove  the  record  ;  for  as  the  certiorari  pi. ,"-.   ^' 
alone  removes  not  ihe  body,  fo  the  habeas  corpus  alone  removes  not  Comb.  2, 
tlie  record  itfelf,  but  only  the  prifoner  with  the  caufe  of  his  com- 
mitment ;   and  therefore,  although  upon  the  habeas  corpus,  and  the 
return  thereof,  the  court  can  judge  of  the  fufficiency  or  infuflici- 
ency  of  the  return  and  commitment,  and  bail  or  difcharge,  or  re- 
mand the  prifoner,  as  the  cafe  appears  upon  the  return  ;  yet  they 
cannot  upon  the  bare  return  of  the  habeas  corpus  give  any  judg- 
ment, or  proceed  upon  the  record  of  the  indi£lment,  order  or 
judgment,  without  the  record  itfelf  be  removed  by  certiorari ;  but 
the  fame  itands  in  the  fame  force  it  did,  though  tlie  return  fhould 
be  adjudged  infuiEcient,  and  the  party  difcharged  thereupon  of  his 
imprifonment;  and  the  court  below  may  iflue  new  procefs  upon 
the  indidtment. 

But  it  is  otherwife  in  a  habeas  corpus  in  civil  caufes,  which  fuf-  Salk.  352. 
pend^  the  power  of  the  Inferior  court;  fo  that  if  they  proceed  ^^*  '^* 
after,  their  proceedings  are  coram  uon  judice'^ .  impreffed 

under  a  prefs-att,  who  is  noc  in  curtody,  (cither  as  having  abfconded,  or  as  being  promoted  to  be  a  cor- 
poral,) cannot  bring  bub^as  corpus ;  but  the  court  will,  on  motion,  grant  a  rule  to  the  commilTioners  for 
putting  tJie  att  in  execution,  to  (hewxaufe  why  he  fhould  not  be  difcharged.     Rex  v.  Dawes,  Rex  v. 

Kclki.      1  Bur.  636.  7. ll  the  perfon  confined  is  too  weak,  to  be  brought  into  cjurt,  they  will  make 

a  rule  that  certain  perlons  fliall  have  accefs  to  him.     z  Bur.  1099.  11 15.  ' But  will  not  give  thaC 

liberty  unlefs  to  perfons  who  have  fome  pietenlion  to  demand  it.     3  Bur.  1362, 


4.  How  far  the  Courts  have  a  Difcretionary  Power  In  granting  or 
denying  it :  And  therein  of  the  Habeas  Corpus  Acl. 

Notwithflanding  the  writ  of  habeas  corpushc  a  writ  of  right,  and  4  Inft, 290. 
what  the  fubje6l  is  entitled  to,  yet  the  provifion  of  the  law  herein  3  Euif.  27. 
v.'as  in  a  great  meafure  eluded  by  the  judges  being  only  enabled  to 
award  it  in  term-time,  as  alfo  by  an  imagined  notion  in  the  judges 
that  they  had  a  difcretionary  power  of  granting  or  refuihig  it  ; 
but  efpecially  by  the  art  and  contrivance  of  ollicers,  to  whom  it 
was  directed,  who  ufed  great  delays  in  making  any  return  to  it. 

By  the  3 1  Car.  2.  cap,  2.  commonly  called  the  habeas  corpus  act,  *  Upon  thi» 
reciting,  "That  great  delays  had  be^n   ufed  by  fherifFs,  gaolers,  1^^="^^  |Jr- 
"  and  other  olHccrs,  to  whofe:  cuftody  the  king's  lubjects  had  btcn  fervcs 
*'  committed  for  criminal  or  fuppoftd  criminal  matters,  in  mak- 


two 


i  hat  al- 
;h  the 


*'  ing  return  of  writs  of  habeas  corpus,  bv  Itanding  out  -in  alias  and  ^,   ^ 

"  pluriiSy  and  fometimes  more,  and  by  other  Ihilts,  to  avoid  their  comiabieby 

*'  yielding  obedience  to  fuch  writs,  contrary  to  their  duty  and  the  b:s  own  at»- 

*'  known  laws  of  the  land,   wKrcby  many  fubiects  have  been  '-'.^'''y' 

'^  i  •'J  ...  without  any 

O  "  detamed 
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warrant  of  **  detained  in  prlfon  in  fuch  cafes,  where  by  law  they  were 
commit-       u  baihble  :" 

jnent  may 

carry  an  offender  to  gaol  ;  and  this  was  the  method  of  fecuring  prifoners  before  there  were  any  jufticcs  of 
the  peace  ;  yet  fince  the  inftitution  of  that  m->.gitbate  it  is  better  that  they  be  carried  before  him,  to  be 
fcnt  by  him  tJgaol  by  warrant  of  commitment ;  othcrwife  they  have  a  right  to  be  bailud  upon  this  a£l 
whatever  theotience  may  be.  z.  That  tiie  warrant  of  commitment  ought  to  fet  forth  the  caufefpecialiy, 
that  U  to  fay,  not  for  tre.if-)n  or  felony  in  general,  buttreal'on  for  coun:f-f citing  the  king's  coin,  or  f'-lonyyir 
Jiealing  the  goods  of  fuch  an  o>:e  ti  jiicb  a  -value,  and  the  like,  that  fo  the  touit  may  judge  thereupon 
wheti.er  or  no  the  offence  is  fuch  for  which  a  prifoner  ought  to  be  admitted  to  bail.  Burn.  64. — [Ad- 
mitted in  cafe  of  felony  by  LoriCamden,  3Wils.  13S.  11.  St.  Tr.  304.  but  it  is  faid  in  Lord  Mjh:^c~ 
mery^scafe  10  Mod.  334.  that  a  commitment  for  trcafon  gcnci ally  is  i;ojd.  And  fo  it  was  holden  in  Sir 
"W.  lFy>idiam''scife,  3  Vin.  Abr.  530.  Str.  z.  A  commitment  for  ahhdg.'r.crai'y  is  good.  3  Wiif. 
J58.  1'.  St.  Tr.  304.] 

It  is  thereupon  enaiflcd,  "  That  whenfoever  anypcrfon  flirrll  bring 
*'  any  habeas  corpus^  directed  unto  any  perfon  whatfoever,  for  any 
**  perfon  in  his  cuftody,  and  the  faid  writ  fliall  be  ferved  on  the 
•'  faid  officer,  or  left  at  the  gaol  or  prlfon  with  any  of  the  under- 
*'  officers,  under-kcepers,  or  deputy  of  the  faid  officers  or  keepers, 
"  that  the  faid  officer  or  officers,  his  or  their  undcr-officers, 
**  under-keepers  or  deputies,  fhall  within  three  days  after  fuch 
**  fervice  thereof;  (unlefs  the  commitment  were  for  treafon  or 
**  felony,  plainly  and  fpecially  expreflcd  in  the  warrant  of  com- 
**  mitment)  upon  payment  or  tender  of  the  charges  of  bringing 
**  the  faid  prifoner  to  be  afcertained  by  the  judge  or  court  that 
•*  awarded  the  fame,  and  indorfed  on  the  faid  writ,  not  exceeding 
**  \id.  per  mile,  and  on  fecurity  given  by  his  own  bond  to  pay  the 
<^  charges  of  carrying  back  the  prifoner  if  he  fhould  be  remanded, 
**  and  that  he  will  not  make  any  efcape  by  the  way,  make  return 
[  **  of  fuch  a  writ,  and  bring  or  caufe  to  be  brought  the  body  of 

"  the  party  fo  committed  or  reftrained  unto  or  before  the  lord 
*'  chancellor,  or  the  lord  keeper,  or  the  judges  or  barons  of  the 
**  court  from  which  the  faid  writ  {hall  iffiie,  or  fuch  other  perfons 
"  before  whom  the  faid  writ  is  made  i-eturnable,  according  to  the 
**  command  thereof;  and  fhall  then  llkewife  certify  the  true 
*'  caufes  of  his  detainer  or  Imprifonmcnt,  unlefs  the  commitment 
*'  be  in  a  place  beyond  twenty  miles  diilance,  k:^c.  and  if  beyond 
**  the  diflance  of  twenty,  and  not  above  one  hundred  miles,  then 
**  within  the  fpace  of  ten  days  ;  and  if  beyond  the  diilance  of  one 
*'  hundred  miles,  then  within  the  fpace  of  twenty  days." 

And  it  is  further  enabled,  §  3.  "That  all  fuch  writs  ffiall  be 
*'  marked  in  this  vciTinnQV,  per  Jinf  urn  triceftmo  primo  Caroli  feciindi 
*'  regis^  and  flaall  be  figned  by  the  perfon  that  awards  the  fame  ; 
**  and  if  any  perfon  fhall  be  or  ftand  committed  or  detained  as 
**  aforefaid  for  any  crime,  unlefs  for  treafon  or  felony,  plainly  ex- 
**  preiTed  in  the  warrant  of  commitment,  in  the  vacation-time,  it 
**  Ihall  be  lawful  for  fuch  perfon  fo  committed  or  detained,  (other 
**  than  perfons  convifl  or  in  execution  by  legal  procefs)  or  any  one 
*'  on  his  behalf,  to  complain  to  the  lord  chancellor,  or  lord  keeper, 
"  or  any  jufllce  of  eitiier  Bench,  or  baron  of  the  Exchequer,  of  the 
*'  degree  of  the  coif;  and  the  faid  lord  chancellor,  £2V.  jufllce  or 
*'  baron  on  view  of  the  copy  of  the  wirrant  of  the  commitment, 
*'  or  otherwife  an  oath  that  it  was  denied,  are  authorized  and  rc- 

"  quired. 
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«  quired,  on  requefl  in  writing,  by  fuch  perfon,  or  any  In  hisbe- 

*<  half,  attedtd  and  fubfcribed  hy  (a)  two  witneffes  who  were  (a)  One 

"  prefent  at  the  delivery  of  the  fame,  to  grant  an  habeas  corpus  ^itnefs, 

*<  under  the  feal  of  the  court,  whereof  he  {hall  be  one  of  the  ^ffi()av?t 

*'  judges,  to  be  directed  to  the  officer  in  whofe  cuftody  the  party  that  the 

**  fliall  be  returnable  Immediate  before  the  faid  lord  chancellor,  °'^"  1^ 

"  is'c.j  juflice  or  baron  ;  and  on  fervice  thereof  as  aforefaid,  the  .'(Ifficienf. 

«  officer,  ^c,  in  whofe  cuftody  the  party  is,  (hall,   within  the  Comb,  i, 

**  times  refpe6l;ively  before  limited,  bring  him  before  the  faid  lord 

*'  chancellor,  juftice  or  baron,  before  whom  the  faid  writ  is  re- 

*'  turnable  ;  and  in  cafe  of  his  abfence,  before  any  other  of  them, 

"  with  the  return  of  fuch  writ,  and  the  true  caufes  of  the  coin- 

**  mitment  and  detainer ;  and  thereupon,  within  two  days  after 

**  the  party  (hall  be  brought  before  them,  the  faid  lord  chancelloi-, 

"  juftice  or  baron,  before  whom  the  prifoner  ffiall  be  brought  as 

*<  aforefaid,  fliall  difcharge  the  faid  prifoner  from  his  imprifon- 

«<  ment,  taking  his  recognizance,  with  one  or  more  fureties,  in  any 

**  fum,  according  to  their  difcretions,  having  regard  to  the  quality  ^ 

*<  of  the  prifoner  and  nature  of  the  offence,  for  his  appearance  in 

**  the  King's  Bench  the  term  following,  or  in  fuch  other  court 

*<  where  the  offence  is  properly  cognizable,  as  the  cafe  (hall  re- 

*'  quire ;  and  then  fiiall  certify  the  faid  v/rit,  with  the  return 

**  .thereof,  and  the  recognizance  into  fuch  court,  unlefs  it  be  made 

**  appear  to  the  faid  lord  chancellor,  ^r.,  that  the  party  fo  com-  [ 

*'  mjtted  is  detained  upon  a  legal  procefs,  order  or  warrant,  oat 

**  of  fome  court  that  hath  jurifdi<Slion  of  criminal  matters,  or  by 

"  fome  warrant  figned  and  fealed  with  the  hand  and  feal  of  any  of 

*'  the  faid  juftices  or  barons,  or  fome  juftice  or  juftices  of  the 

**  peace,  for  fuch  matters  or  offences,  for  the  which  by  law  the 

"  prifoner  is  not  bailable."       \ 

But  it  is  provided,  §  4.  "  That  if  any  perfon  Ihall  have  will- 
"  fully  negledted,  by  the  fpace  of  two  whole  terms  after  his  im- 
*«  prifonment,  to  pray  a  habeas  corpus  for  his  enlargement,  he  (hall 
*'  not  have  a  habeas  corpus  to  be  granted  in  vacation-time  in  pur- 
**  fuance  of  this  a£l." 

And  it  is  further  enabled  by  the  faid  ftatute,  §  6.  "  That  no 
"  perfon,  who  fliall  be  fet  at  large  upon  any  habeas  corpus^  fliall  be 
*'  again  iraprifoned  for  the  fame  offence  by  any  perfon  whatfoever, 
*'  other  than  by  the  legal  order  and  procefs  of  fuch  court,  where- 
*'  in  he  fliall  be  bound  by  recognizance  to  appear,  or  other  court 
**  having  jurifdiclion  of  the  caufe,  on  pain  of  500/." 

And  it  is  further  enadled,  §  7.  "  That  if  any  perfon,  who  (hall  {f>)  Need 
*«  be  committed  for  treafon  or  felony,  plainly  and  fpecially  ex-  "?'  ^"^""^ 

,,  rr    !   •        1  r  .       '      ^  *    ,  .  ^  •'         .      his  praver 

•'  preiled  la  the  warrant  or  commitment,  upon  his  prayer  or  peti-  the  fuft 

"  tion,  in  open  court,  the  {b)  firft  week  of  the  {c)  term,  or  the  firft  week,  if 

"  days  of  the  feffions  of  oyer  and  ternmier^  or  general  gaol-deli-  g^'^,''^  ^"' 

*«  very,  to  be  brought  to  his  trial,  fliall  not  be  indi£led  fometime  liament  ' 

**  in  the  next  term,  feffions  of  oyer  and  terminer^  or  general  gaol-  which  fuf- 

"  delivery,  after  fuch  commitment,  the  juftices  of  the  faid  court  |^T1V«^-- 

**  ftiall,  upon  motion  in  open  court,  the  laft  day  of  the  term  or  put  ad,  ar.d 

"    feffions,    '^^k-.-s  a-.vDy 
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the  powCT  "  fefTions,  fct  at  liberty  the  prifoncr  upon  Bail,  unlefs  it  appear 

of  iiaiiing  (i  ^pon  oatli  that  the  witncfs  for  the  kinjr  could  not  be  produced 

Salk.  loi.'  "  *^^^  (dme  term  ;  and  if  fucli  prifoner  upon  his  prayer,  (s'c.^  fhall 

pi.  2.  *'  not  be  indi£bed  and  tried  the  fecond  term  or  fcilions,  he  (hail 

f  For  upoa  t(  [,q  difchargcd  from  his  imprifonment." 

the  alarm  "  ^ 

of  any  dangerous  confpiracy  againft  the  government  ;  it  hath  been  ufual  to  fufpend  the  operation  of  this 
claufe  of  the  ftatute  by  pafTing  an  aft  to  empower  his  MajclVy  to  detain  for  a  Imitcd  tinnc  perfons  coin- 
mitteJ  by  the  privy -council  for  high-treafon,  fufpicion  of  crciion,  or  tieafonabtc  priflices,  who  are  not  to 
be  bailed  or  tried  by  any  judge  or  jufticc  of  the  peace  wirhout  o.dei  from  the  couir.il,  fiened  by  fix  of  the 
members,  i^ee  34  Geo.  3.  c.  54.]  (c)  That  to  this  purpofe  the  grand  felTi0!;s  o( IValcf  is  in  the  nature 
of  a  term,  fo  that  the  party  entering  his  prayer  there  on  the  want  of  profecution  for  a  term,  B.  R.  may 
bail  him.     Comb.  6. 

Provided,  §.  8.  **  That  noth.ing  in  this  acl  fliall  extend  to  dlf- 

■     **  charge  out  of  prifon  any  perfon  charged   in   debt,  or  other 

•  *'  action,  or  with  procefs  in  any  civil  caufe,  but  that  after  he  (hall 

"  be  difcharged  of  his  imprifonment  for  fuchliis  criminal  offence, 

"  he   fliall  be  kept  in  cullody  according  to  law  for  fuch  other 

«  fuit." 

[a)  And  And  it  is  further  ena£l:ed,  <^  lo.  "  That  it  fhall  be  lawful  for 

therefore  cc  ^ny  prifoner  as  aforefaid,  to  move  and  obtain  his  habeas  corbiis. 
this  flatute  j   ^  >  r     > 

makes  the  *'  ^s  well  out  of  the  Chancery  or  Exchequer,  as  the  King's  Bench 

judges  liable  "  or  Common  Pleas  ;  and   if  the  faid  lord   chancellor,  or  lord 

toanadion  n  i^geper,  or  any  judge  or  judges,  baron  or  barons,  for  the  time 

of  the  party  "  hcing,  of  the  degree  of  the  coif,  of  any  of  the  courts  aforeHiid, 

grieved  in  "  in  the  (c)  vacation-timc,  upon  view  of  the  copy  of  a  warrant  of 

one  c.ifc  a  commitment  or  detainer,  or  on  oath  made  that  fuch  copy  was 

only,  whiCii  i-iniii  -rTi  i         ^  •        '\  •       i 

is  the  re-  "  denied,  Ihall  deny  any  writ  oi  habeas  corpus  by  this  acr  required 
fufing  to  a  to  be  granted,  being  moved  for  as  aforefaid,  they  fhall  feverally 
rrlrj^tr    "  ^^^^^^t  to  the  party  Vdeved  the  fum  of  500/." 

in  vacation-time,  but  leaves  it  to  their  difcrction,  in  all  other  cafes  to  purfue  its  direftions  in  the  fame 
manner  as  rhey  ought  to  execute  all  other  laws,  without  miking  them  fubjeft  to  the  adtion  of  the  party, 
or  to-uiy  other  exprefs  penalty  or  forfeiture,     a  Hawk.  F.  C.  c.  15.   §  2,4. 

It  is  provided,  §  i8.  **That  after  flie  aflizes  proclaimed  for  that 
**  county  where  the  prifoner  is  detained,  no  perfon  fiiall  be  re- 
**  moved  from  the  common  gaol  upon  any  habeas  corpus  granted  in 
**  purfuance  of  this  acl,  but  upon  fuch  habeas  corpus  (hall  be 
**  brought  before  the  judge  of  afhze  in  open  court,  who  there- 
*'  upon  fliall  do  what  to  juftice  fliall  appertain." 

But  it  is  provided,   ^  19.  **  That  after  the  afhzes  are  ended,  any 

**  perfon  detained  may  hav.e  his  habeas  corpus^  according  to  the 

*'  direction  of  this  a£l:." 

JO  Mod.  In  the  confliruttion  of  this  flatute  it  v/as  holden  by  two  judges, 

+^9-    *  1'    In  the  abfencc  of  one,  and  contrary  to   the  opinion  of  the  other, 

fhall  not  be       ,  .  -        i  i  ,         r  '  -,111 

allowed  to  a  t"'^t  pcrlons  committed  by  rule  oi  court  are  not  entitled  to  the  be- 
perfon  com-  nefit  of  this  act  ;  and  that  none  are  entitled  to  make  their  prayer 
ni.trcd  for     ^^^^  ^^j^|^  ^^  ^j.^  committed  by  a  warrant  of  a  iuftice  of  peace,  or 

hip,h-trei-  r  n    ^  \  ir  -iiir^  r 

for.  by  rule  lecretary  or  kate,  and  not  tnole  committed  by  rule  of  court,  lor 
of  court.  that  is  not  within  the  meaning  of  the  acl,  which  fpeaks  of  a  com- 
siia.  142.     itiitment  by  warrant  *. 

A  pcrlon  J 

co.mmittpJ  for  high-treafon  done  in  Scotlar.d,  is  not  within  the  aft.     Rex  v.  Mackinto/h.     Stra.  368. 

A.  perfon  conimittcd  to  the  Toiver  for  high-trea^^n,  cannot  m^ke  his   nrayev  at  the  O/J-Bniley,  to  l:s 

bailed  or  tiisd.     Rex  v,  Bilnop  of  Rochellcr,  Fort.  loi. Koi  i:  HiJs's.JijlL     Rex  v.  Li.  N'lrth 

anl 


and  Grey,  M.  S.   Fort.  103. It  fhall  nnt  be  allowed  to  a  prifoner  at  war,  the  fubjefl  of  a  neutral 

power,  taken  in  tl-c  enemies  fervicc,  into  which  he  was  foiced  when  taken  prifoner  by  them  in  aaEngliA 
fhip.     Rex  V.  Schiever,     a  Burr.  765. 

5.  Of  the  Manner  of  fuing  it  out,  and  Form  of  the  Writ. 

By  the  (a)  l  &  2  Ph.i^  M.  cap.  13.  §  7.    «  No  writ  of  habeas  [a)  And  by 

*'  corpus  or  certiorari  fhall  be  granted  to  remove  any  prifoner  out  thesiCar.a. 

"  of  any  gaol,  or  to  remove  any  recognizance,  except  the  fame  evc^ry^SS* 

**  v/rit  be  {b)  figned  with  the  proper    hands  of  the  chief  juftlce,  corpus  pur- 

*'  or  in  his  abfence,  of  one  of  the  juflices  of  the  court,   out  of  ^"anttothat 

*«  which  the  fame  writ  fliall  be  awarded  or  made,  upon  pain  that  be  ma^rked  ^ 

*«  he  that  writeth  any  fuch  writs,  not  being  figned  as  is  aforefaid,  in  this  man- 

«  do  forfeit  for  every  fuch  writ  5  /.  ilTtumn'i 

tl'fcfftmo  pvfmo  CaVOli  ^CCtlnlli  3L{,C.frfS,  and  ftall  be  figned  by  the  perfon  tliat  awards  the  lame. 
[And  if  not  figned,  it  need  not  be  obeyed.  Rex  v.  Roddam,  Cowp.  672.]— -For  the  form  of  the  writ 
ii'ide  2  Inft.  53,  4.     (i)  Vide  Salk.  i  50.   pi.  19. 

A  habeas  corpus  was  prayed  to  \.h'.  gaoler  of  the  county  gaol  of  Mich. 
Worcejler^  to  remove  one  Fox  into  B.R.y  to  affign  errors  in  perfon,   ^6  Car.  2. 
upon  the  record  of  his  convi£lion  of  a  pramiinire  for  recufancy  ;     °^^^^^' 
but  this  was  not  granted  till  the  writ  of  error  was  brought  into 
court  under  fcal,  and  the  record  certified. 

Every  habeas  corpus  ad  fubjiciendiim  mufl  in  term-time  be  award-  a  Mod.  306. 
ed  on  motion  and  leave  of  the  court,  but  a  habeas  corpus  ad  faci- 
endum i5f  recipiendum  is  ufually  granted  without  motion,  as  it  relates 
to  a  civil  affair  only. 

So,  where  debt  was  brought  againft  hufband  and  wife  on  an  Lev.  r. 
obligation  fealed  by  them  both,  and  both  being  taken  by  capias,  it  Slater  and 
was  moved  for  an  habeas  corpus  to   bring  them  into   court,  to  the  ^'*'^''' 
intent  that  the  hufband  only  might  be  committed  in  cuftody,  and 
the    wife  difcharged ;  it    was  holden    by    the    court,   that    this 
habeas  corpus  for  removing  the  ^o^/^j- might  have  been  for  them  with- 
out viotiouy  but  where  the  party  is  committed  for  a  crimcy  there  it 
ought  to  be  on  motion, 

6.  To  whom  It  is  to  be  directed. 

Wherever  a  perfon  is  imprifoned  by  any  perfon  whatfoever,  Godb.  44. 
whether  he  be  one  concerned  in  the  adminiflration  of  juftice,  as 
a  flieriff,  gaoler,  ts'c.  or  a  private  perfon,  fuch  as  a  do£lor  of 
phyfick,  who  confines  a  perfon  under  pretence  of  curing  him  of 
niadnefs,   fe'V.  the  habeas  corpus  mufl  be  directed  to  him. 

A  habeas  corpus  was  "direi^ted  to  the  chancellor  of  Durham,  by  Kil.  2<;& 
which  he  was  directed  to  make  a  precept  to  the  (heriff  to  have  r^  ^■"-  ^• 
the  body  of  J.  S.  with  the  caufe  of  his  commitment,  coram  Do-  i^Keb.  270-* 
viino  Rege  apud  Wejim.\  the  chancellor  returned,  that  he  made  a  s.  c. 
precept  to  the  flieriff  to  have  his  body  before  him,  with  the  caufe 
of,  ksc.  who  accordingly  returned  the  caufe  and  the  body  before 
him,  and  fets  out  the  caufe,  IS  hac  eji  caufa  detentionis;   ^  per 
Hale,  C.  J.      A  habeas  corpus  ad  faciendum  iS  recipiendum  directed 
in  this  manner  is  good;  /ecus  of  a  habeas  corpus  ad  fuljiciendum  ; 
for  the  king  may  fend  his  writ  to  whom  he  pleafes,  and  lie  mail 

have 
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Salk.  350. 
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have  an  anfwer  of  his  prifoner  wherever  he  be  :  there  is  a  great 
deal  of  difference  between  a  }?abeas  corpus  ad  fuljiciendiim  and 
other  habeas  corpus;  for  this  Is  the  fubje£l's  writ  of  right,  in  which 
cafe  the  county  palatine  hath  no  privilege.  In  31  E.  i.  a  habeas 
corpus  adfubjiciendutn  was  diredled  to  the  Bifhop  of  Durhaniy  who 
returned,  that  he  was  a  count  palatine,  and  therefore  was  not 
bound  to  anfwer  the  writ,  for  which  he  was  fmed  4000/.  Hill. 
17  Car.  I.  a  habeas  corpus  was  directed  to  the  Bifliop  of  Durham 
to  return  the  body  of  one  Rickoby;  and  refolved,  that  the  writ  did 
well  run  thither  :  In  this  cafe  the  writ  is  dire£led  to  the  chancel- 
lor, to  command  the  flierlff  to  have  his  body  here  ;  but  he  com- 
mands him  to  have  the  body  before  himfelf,  which  is  ill :  again, 
the  chancellor  doth  not  return  the  body  to  us,  for  here  is  no  cujus 
corpus  parat.  habeo ;  it  is  not  enough  for  him  to  fay,  that  the  fherifF 
returned  the  body  to  him,  but  he  ought  to  return  it  to  us  here  ; 
we  have  nothing  before  us,  therefore  he  muft  be  I'emanded,  for 
he  is  brought  up  without  a  warrant. 

A  habeas  corpus  diredlcd  in  the  disjunftive  to  the  (l-jerifF  or 
gaoler  is  wrong ;  but  where  a  man  is  taken  on  a  warrant  of  the 
fherilF,  in  purfuance  of  a  writ  to  the  fheriff,  the  habeas  corpus 
ought  to  be  directed  to  the  fherifF,  for  the  party  is  In  his  cuftody, 
and  the  writ  itfelf  muft  be  returned  ;  otherwife  it  is  where  one  is 
committed  to  the  gaoler  immediately,  as  in  cafes  criminal. 

7.  By  whom  it  is  to  be  returned. 

This  writ  muft  be  returned  by  the  very  fame  perfon  to  whom 
it  is  diredled. 

A  habeas  corpus  was  awarded  to  the  fheriff  of ,  who  before 

the  return  leaves  the  ofhce,  and  a  we-w  fheriff"  is  made,  who  re- 
turns lafiguidus;  this  return  is  not  good,  but  it  ought  to  be  re- 
turned by  them  two,  the  firft  that  he  had  the  body,  and  had  de- 
ftabie  IS  an    ijyered  \x.  to  the  new  fheriff,  and  the  new  flieriff  may  then  return 

in  the  mean-   InngUldus  *. 

ing  of  the  ftat.  31  Car.  2.  c.  2.,  and  obliged  to  give  a  copy  of  the  warrant  of  commitment.  Stra.  167. 
—  If  an  habeas  corpus  is  not  returned,  an  attachment,  ri<Ji,  (hall  go  witliout  rule  to  return.  Stra.  915. 
—On  an  habeas  corpus  granted  by  a  judge  in  vac.ition,  returnable  inimcdijie,  before  himfelf  at  his  cham- 
bers, the  p.arty  may  be  brought  into  court  in  term,    i  Burr.  460.  542. ^Or  if  on  an  habeas  orput  fa 

retornable,  the  party  is  brought  before  him,  he  may    if  he  judges  it  advifcnble,  adjourn  the  return,  and 

direft  the  party  to  be  brought  into  court  the  firft  day  of  term.     Rex  v.  Clarke,   i  Burr.  606. Tkc 

court  will  not  grant  an  attachment  to  accompany  an  habeas  corpus.  Rtx  v.  E.  Ferrers,  i  Burr,  Sji.f— 
"Where  it  was  ttatcd,  that  the  party  wa;  a  lunatick,  conhncd  by  her  near-iil:  relations,  who  were  apply- 
ing for  a  commiiTion  of  lunacy,  the  court  enlarged  the  time  to  return  the  writ.  Rex  v.  Clarke, 
3  Burr<  1362. 

•  8.  Of  the  Manner  of  compelling  a  Return,  and  the  Offence  of  a 

falfe  Return. 
F.N.B.  6S.  The  method  to  compel  a  return  to  a  habeas  corpus  is  by  taking 
iJ^"''!,^^'  out  an  alias  and  pluries  (a),  which  if  difobeyed,  an  attachment 
2  Lev.  1^2?,  ifhies  of  cou^fe  ;  alfo  the  court  may  make  a  rule  on  the  officer  to 
9.  5  Mod.  return  his  writ,  and,  if  difobeyed,  the  court  may  proceed  againft 
665"'^^°'^"  ^^^^  difobedience  in  the  fame  manner  as  they  ufually  do  againft 
1(a)  But  it    t^^e  difobedience  of  any  other  rule. 

liath  been  lofig  fettled  that  a  return  muft  be  made  to  the/r/Z  writ,  e'.fe  an  attachment  will  Iffue  imme- 
•iiaieiy.    Rex  v.  Jamcs  Winton,  5  TermRep.  89.J  And 


Pafch. 
2*  Car.  3 
Peck  and 
CrefleC. 
*  A  con- 
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And  by  tKe  31  Car.  2.  cap.  2.  §  2.  it  is  ena£led,  <*  That  if  any 
**  officer,  Cifc.  fhall  negle£l  or  refufe  to  make  returns,  as  by  the 
"  a£l  is  direiled,  or  to  bring  the  body  of  the  prifoner,  accord- 
**  ing  to  the  command  of  the  writ,  or  fhall  not  within  fix  hours 
**  after  demand  deliver  a  true  copy  of  the  commitment,  tsfc.  he 
**  fliall  forfeit  for  the  firft  offence  100/.  for  the  fecond  offence 
•*  200/.  and  be  made  incapable  to  hold  his  office." 

A  habeas  corpus  went  to  the  Stannary  Court,  to  which  an  infuf-  Sa!k.35o. 
fJcient  return  was  made,  and  therefore  difallowed ;  ^  per  Cur.  P^*  ^' 
the  warden  of  the  Stannaries  mud  be  amerced,  and  you  may  go 
to  the  coroners  and  get  it  affeered,  and  eflreat  it,  and  an  alias 
/habeas  corpus  muft  go  for  the  infufficiency  of  the  return  of  the  firft, 
and  upon  that  the  body  and  caufe  mufl  be  removed  up  j  if  another 
cxcufe  be  returned,  we  will  grant  an  attachment. 

And  as  a  gaoler,  i^c.  is  obliged  to  bring  up  the  prifoner  at  the  2  Jon.  178. 
day  prefixed  by  the  writ,  it  is  no  excufe  for  not  obeying  a  writ  ^^^"^'^'  ^9« 
of  habeas  corpus  ad  fubjicienduniy  that  the  prifoner  did  not  tender  ^So.^^ 
the  fees  due  to  the  gaoler  ;  nor  yet  is  the  want  of  fuch  tender  an  2Show.!7j, 
excufe  for  not  obeying  a  writ  of  habeas  corpus  ad  faciendum  ^  re^  P'*  ^^5* 
cipiendum;  but  if  the  gaoler  bring  up  the  prifoner  by  virtue  of 
fuch  habeas  corpus,  the  court  will  not  turn  him  over  till  the  gaoler 
be  paid  all  his  fees. 

For  a  falfe  return  there  is  regularly  no  remedy  againfl  the  offi-  6  Mod.  99. 
ccr,  but  an  {a)  adion  on  the  cafe  at  the  fuit  of  the  party  grieved,  ^^^'  349* 
and  an  information  or  indi£lment  at  the  fuit  of  the  king.  («)  But  n» 

'  adlion  lies  until  the  return  be  filed.     Salk.  352.  pi.  13. 

But  it  has  been  holden,  that  if  a  gaoler  return  one  languidus  [^  If  any 
when  the  party  himfelf  brings  his  habeas  corpus,  and  is  in  good  j^i^""^'''^,, 
health,  an  attachment  fhall  iffue  againfl  him ;  fecUsf  if  the  habeas 
corpus  was  brought  by  another. 

9,  What  Matters  mull  be  returned  together  with  the  Body  of 

the  Party. 

As  upon  the  return  of  the  writ  the  court  is  to  judge,  whether  Vaugh.rj/. 
the  caufe  of  the  commitment  and  detainer  be  according  to  law  or 
againfl  it }  fo  the  officer  or  party,  in  whofe  cuflody  the  prifoner 
is,  mufl,  according  to  the  command  of  the  writ,  certify  on  the 
return  thereof  the  day,  caufe  of  caption  and  detainer. 

A  habeas  corpus  was  directed  to  remove  one  J.  S.  to  which  no  Hil.  25  st 
return  was  made  ;  then  an  alias  was  granted,  and  it  was  returned  *^  ^^-  *• 
i^uod  iraditur  in  ballium  ante  adventum  ijlius  brevis ;  and  the  truth  salnion  y, 
of  the  cafe  was,  that  between  the  firfl  and  fecond  writ  the  party  siade,* 
was  bailed  ;  ^  per  Cur.  after  an  habeas  corpus  delivered,  the  party 
cannot  be  bailed  ;  and  if  it  happens  otherwife,  yet  the  caufe  of 
the  commitment  ought  to  be  returned,  though  the  body  cannot 
be  brought  into  court ;  and  in  this  cafe  the  officer  having  on  the 
firfl  writ  of  habeas  corpus  taken  5/.  to  have  the  body  in  court, 
and  yet  made  no  return,  the  court  granted  an  attachment  againfl 
him. 

Vol.  UI.  F  f  Where 
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Silk.  349.  Where  a  commitment  is  in  court  to  a  proper  officer  tliere  pre- 
^    5*  fent,  there  is  no  warrant  of  commitment ;    and  therefore  to  ;i 

habeas  corpus  he  cannot  return  a  warrant  in  hitc  verba.,  but  mult 
return  the  truth  of  the  whole  matter,  under  peril  of  an  a£lion  •,  but 
-if  the  party  be  committed  to  one  that  is  not  an  ofEcer,  there  muft  be 
a  warrant  in  writing,  and  where  there  is  one  it  muft  be  returned  % 
for  otherwife  it  would  be  in  the  power  of  the  gaoler  to  alter  the 
cafe  of  the  prifoner,  and  make  it  either  better  or  worfe  than  it 
is  upon  the  warrant ;  and  if  he  may  take  upon  him  to  return  what 
he  will,  he  makes  himfclf  judge  ;  whereas  the  court  ought  to 
judge,  and  that  upon  the  warrant  itfelf. 
9«lk.  350.         If  a  perfon  in  cuftody  on  an  excommunicato  capiendo  brings  a 
^^'  7*  habeas  corpus^  the  writ    of  excommunicato  capiendo  itfelf  muft  be 

returned,  as  well  as  the  (hcriff's  warrant  for  taking  him,  becaufe 
the  warrant  may  be  wrong  when  the  writ  is  right ;  and  though 
the  warrant  be  wrong,  yet  if  the  writ  is  right,  the  party  is  right- 
fully in  cuftody  of  the  IherifF. 
Pafch.  Upon  a  habeas  corpus  directed  to  the  conftable  of  Windfor-Cajlley 

18  Car.  2.  to  remove  the  body  of  one  Mr.  T/^yor,  a  barrifter,  at  the  day  of 
cafe.  "^^  the  return  of  the  writ,  a  foldier  brought  the  prifoner  into  court, 
♦Pleadings,  and  the  writ,  and  the  warrant  by  which  he  was  committed ;  but 
proceeding!,  jj^g  court  held  it  no  manner  of  return,  for  it  ought  to  be  entered 
in  Erzhjh,  ^^  Latin  *,  and  engrofTed  in  due  form, 
by  virtue  of  4  Geo.  2.  c  z6. 

10.  Where  the  P.eturn  fhall  be  faid  to  be  certain  and  fufficient 
to  warrant  the  Commitment. 

Vaugh.137.       It  is  faid  in  general,  that  upon  the  return  of  the  habeas  corpus 

the  caufe  of  the  imprifonment  ought  to  appear  as  fpecifically  and 

certainly  to  the  judges,  before  whom  it  is  returned,  as  it  did  to 

the  court  or  perfon  authorized  to  commit. 

But  for  this        For  if  the  commitment  be  againft  law,  as  being  made  by  one 

•vide  head  of  ^|^q  ^i-iA  no  iurifdiftion  of  the  caufe,  or  for  a  matter  for  which 

Commitment,    .       .  ■>  .  -nii  j-ri- 

\ita\oi Bail  by  law  no  man  ought  to  be  punilhed,  the  court  are  to  dilcnarge 
in  Criminal  him,  and  therefore  the  certahity  of  the  commitment  ought  to  ap- 
ll^^H\&.  P^^^ '  ^"*^  *^^  commitment  is  liable  to  the  fame  obje6tion  where 
p.  C.  5S4.     the  caufe  is  fo  loofely  fct  forth,  that  the  court  cannot  adjudge 

whether  it  were  a  reafonnble  ground  of  imprifonment  or  not. 
Skin.  676.         Rud'jard  an  attorney  of  C.B.  being  committed  to  Newgate  by 
pK2.  12 Co.  ji^g  Jq^jJ  mayor  and  Sir  John  Robinfony  for  refufing  to  give  fecu- 
Trin.  22      I'ity  for  his  good  behaviour,  was  brought  by  habeas  corpus  to  the 
Car.  in  C.B.  Q.  B.  and  it  was   returned  as  the    caufe  of  his  commitment, 
Rudyard  s     ^^^^  whereas  he  had  been  complained  of  to  the  lord  mayor  and 
Sir  John  Robinfon  for  feveral  mifdemefnours,  particularly  for  in- 
citing his  majefty's  fubjefts  to  the  difobedience  of  his  majefty's 
laws,  more  particularly  of  an  a6i:  of  parliament  made  in  the  2 2d 
year  of  his  reign,  againft  feditious  conventicles ;  and  whereas  he 
had  been  examined  before  them  for  abetting  fuch  as  abetted  fedi- 
tious conventicles,  contrary  to  the  ftatute  22  Car.  2.  cap.  i.  and 
upon  his  examination  they  found  caufe  to  fufpedt  him,  therefore 

thejr 
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they  requefted  fureties  of  him  for  his  good  behavlourj  and  for  *  A  return 
refufal  coinmitted  him.  Wildy  Juflice,  was  of  opinion,  that  by  that  the  de- 
abetting  fuch  as  frequented  feditious  conventicles,  muft  be  in-  commitiei 
tended  abetting  them  in  that  particular,  and  fignifies  as  much  as  for  back- 
encouraging  them  to  frequent  fuch  conventicles,  and  finding  caufe  ''^^'"^s  and 
to  fufpecl  him,  &c.  (which  cannot  now  be  queilioned,  for  the  away  a'j.-er 
return  is  admitted)  they  may  well  fend  him  to  prifon,  and  there-  is  g)o>i  after 
fore  he  ought  to  be  remanded.     But  Vaughan,  C.  J.,  Tyrrell,  and  ""'•'^i.'"'> 

A      1  °  r  •     •  n  r     •        J  though  It 

Archery  were  ot  a  contrary  opmion  :    I.   xJecaule  it  does  not  ap-  does  not  fiy 
pear  but  that  he  might  abet  the  frequenters  of  conventicles  in  a  uniaiufuiiyi 
way  which  the  law  allows,  as  by  foliciting  an  appeal  for  them,  or  f^''^"'^^ ''^* 
the  like.     2.  To  fay  that  he  was  complained  of,  or  that  he  was  tion.    Fort, 
examined,  is  no  proof  that  he  was  guilty  ;  and  then  to  fay  that  272-    That 
they  had  caufe  to  fufpe6l  him,  is  too  cautious  i  for  who  can  tell  ygj.'^'of-''ju" 
wliat  they  may  count  a  caufe  of  fufpicion,  and  how  can  that  ever  writ  he  had 
be  tried?    At  this  rate  they  would  have  arbitrary  power,  upon  delivered  the 
their  own  allegation,  to  commit  whom  they  pleafed,  whereas  they  he™u"band 
cannot  require  fureties  for  any  man's  behaviour,  and  confequently  and  knows  * 
not  commit  for  refufal,  unlefs  the  juftices  have  any  thing  againit  not  where 
him  of  their  own  knowledge,  or  by  proofs  of  witnefles  that  tend  good^ return. 
to  a  breach  of  the  peace.     Upon  this  return  -^rt/^iT  declaimed  his  Stra.  915. 
opinion  to  be,  that  he  fhould  not  be  remanded,  but  give  his  own  —That  at 
recognizance  to  appear  in  court  the  next  term,  to  anfwer  any  thing  of^the  w'iT 
that  fhould  be  alleged  againft  him  ;  but  Vaughan  and  Tyrrell  were  defendant 
for  his  abfolute  difcharge  ;  for  feeing  by  the  return  it  did  not  ap-  was  not  ia 
pear  there  was  any  caufe  for  his  commitment,  they  thought  they  o/the^pfi^- 
had  no  reafon  to  require   a  recognizance  of  him.     Thereupon  fon's  cuiio. 
Wild  moved  that  he  could  not  be  difchareed,  there  being  but  two  ^^^  ^  g°°<^ 

.  return 

for  it.     But  Archer  replied,  that  it  had  been  feveral  times  ruled,  Andr.jsi. 
that  where  there  were  three  opinions,  that  was  taken  to  be  per  Cur.  —That  be- ; 
which  had  tvi'o  of  the  judges  for  it:   And  accordingly  Rudxard  f°''«.f'he 

Jo  o  >^  •  cotnin^  or 

was  difcharged.     Vaughan  and  Tyrrell  made  another  objedlion  to  t^g  wrtt, 

the  return,  Wz.  that  they  fliould  have  exprefTed  the  fum  in  which  defendant 

they  required  him  to  give  fecurity  (which  they  had  not  done),  for  ^^j^^^/^j'^jy. 

they  faid  that  thofe  perfons  that  might  be  willing  to  be  bound  for  of  hiscufta- 

him  in  40/.  might  not  be  wiliins;  to  be  bound  for  him  in  100/.  dybyanor- 

^c.  and  therefore  till  he  knew  the  fum  he  could  not  know  whom  Z""  °'  . " 

-n     1         1111"        lions,  witn- 

to  provide.     But  as  to  this  it  was  laid,  that  Rudyard  had  ablo-  out  faying 
lutely  refufed  to  give  any  fecurity,  and  therefore  it  was  to  no  pur-  what  fef. 
pofe  to  tell  him  of  the  fum;  if  he  had  confented  to  give  fccu-  o"dTr' ol^^' 
rity,  then  the  juftices  ought  to  have  told  him  the  fum  *.  that  he  was 

dilcharged 
by  due  courfe  of  law  ;  good  for  the  purpofa  of  filing  the  writ.  Ibid.  A  return  that  the  ^fri can  Com-. 
pany  hal  retained  the  defendant  in  their  fervice,  and  fent  him  to  the  Savoy,  till  he  fhould  embark,  is 
bad  ;  and  defendant  was  difcharged,  and  an  information  ordered  againft  the  colonel  .ind  the  keeper  of 
the  Sa-voy.  Stra.  404.. — A  recurn  that  the  defendant  was  committed  by  an  order  of  two  juftices  of  the 
peace,  for  that  he,  being  overfeer  of  the  poor,  had  not  accounted  as  by  Itatute  diredted,  and  had  not  ac- 
counted before  them,  bad;  he  might  have  accounted  before  others.  Fort.  272.  [  A  return  that  "  he 
had  not  at  the  time  of  receiving  the  writ,  nor  hath  he  fince  had  the  body  of  ^.  B.  detainedin  his  cufloJy, 
fo  that  he  cou/d  ret  have  her.  Sec."  is  bad.  Rex  v.  James  Winton,  5  Term  R,ep.  S9.  See  aa 
obfervation  on  the  kind  of  certainty  required  in  thefe  returns,  Dougl.  159.— If  the  power  of  commit- 
ment be  at  common  law,  it  is  not  neceifary  to  ftatc  it  in  the  return.  In  Croftjy's  cafe,  3  VVilf.  i88., 
2  Bl.  Rep.  754-,  the  power  of  the  Speaker  of  the  Houfe  of  Commons  was  not  alleged.  Dougl.  1^0. 
dV£uer.do,] 

T  i  2  II.  Whether 
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ir.  Whether  the  Party  can  fuggeft  any  Thing  contrary  to  the 

Return. 

Cro.EHz.  Although  it  feem  to  be  agreed,  that  no  one  can  in  any  cafe 
Ssi.  5  Co.  controvert  the  truth  of  the  return  to  a  habeas  corpus^  or  plead  or 
I  Hawk,  f"gg<^ft  .^"y  matter  repugnant  to  it ;  yet  it  hath  been  holden, 
p.  c.  c.  15.  that  a  man  may  confefs  and  avoid  fuch  a  return  by  admitting  the 
§  78.  truth  of  the  matters  contained  in  it,  and  fuggeding  others  not  re- 

pugnant, which  take  ofl"  the  efFe£l  of  them. 
Pafch.        ,      Upon  a  habeas  corpus  it  was  returned,  that  Sivalloiv^  a  citizen 
jSCai-.  2.     oi  London y  was  fined  for  alderman,  and  was  committed  for  his 
Swallow's      ^^^  ^y  *^^  judgment  of  the  court  in  London.     Sivalloiv  alleged, 
wfe,  Sid.      that  he  was  an  officer  of  the  mint,  and  by  an  ancient  charter  of 
287.  2  Kcb.  privilege  granted  to  the  minters  or  moneyers  he  ought  to  be 
5°'54->    c-  exempted.     It  was  at  firft  doubted  whether  he  might  not  plead 
this  to  the  return,  it  being  a  matter  confident  with  it.     Upon  the 
ftatute  W.  2.  it  is  held  the  parties  may  come  in  and  plead,  and  fo 
upon  5  Eliz.  but  here  there  is  a  difference  j  for  he  might  have 
pleaded  this  in  the  court  below,  but  now  that  is  pafl,  and  here 
is  a  judgment  and  execution.    Another  day  Swallo-w  brought  into 
court  a  writ  of  privilege   upon  that  charter,  and  the  recorder 
prayed  that  it  might  not  be  allowed  againll  the  ancient  cuftoms 
of  the  city;  for  if  fuch  a  way  might  exempt  men,  they  fhould 
have  little  benefit  by  fines  in  fuch  cafes :  but  per  Cur.  the  privi- 
lege ought  to  be  allowed,  for  it  is  very  ancient,  and  it  appears  he 
has  an  office  of  neceffary  attendance  elfev.'here,  which  makes  the 
privilege  reafonable.     The  king  may  by  his  charter  exempt  from 
juries,  if  there  be  enough  befides,  much  more  here  ;  and  if  there 
be  not  fufficient  befides,  upon  (hewing  that,  the  privilege  ought 
to  be  fufpended ;  and  Sivalloiv  may  be  difcharged  by  this  court 
now  as  well  as  he  could  at  firft,  or  as  if  he  had  taken  upon  him 
the  aldermanlhip.     This  court  is  fupreme  and  mandatory  in  fuch 
cafes.     And  he  was  accordingly  difcharged. 
5  Mod.  322.       Alfo  the  court  will  fometlmes  examine  by  affidavit  the  circum- 
*54-  ftances  of  a  facSl,  on  v.-hich  a  prifoner  brought  before  them  by  an 

•*    '      *   habeas  corpus  hath  been  indi6led,  in  order  to  inform  themfelves, 
on  examination  of  the  whole  matter,  whether  it  be  reafonable  to 
(/?■)  Trin.      bail  him  or  not :  And  agreeably  hereto  (j),  where  one  Jackfon, 
4.  Geo.  I.      .^,]^Q  ]j3fj  been  indicted  for  piracy  before  the  feffions  of  Admiralty 
on  a  malicious  profecution,  brought  his  habeas  corpus  in  the  faid 
court,  in  order  to  be  difcharged  or  bailed,  the  court  examined 
the  whole  circumftances  of  the  fail  by  affidavits  j  upon  which  it 
•  appeared  that  the  profecutor  himfelf,  if  any  one,  was  guilty,  and 
carried  on  the  prefent  profecution  to  fkreen  himfelf :  and  there- 
upon the  court,  in  confideration  of  the  unreafonablenefs  of  the 
profecution,  and  the  uncertainty  of  the  time  when  another  fef- 
fions of  Admiralty  might  be   holden,  admitted  the  faid   Jack- 
fon to  bail,  and  committed  the  profecutor  till  he  fliould  find  bail 
to  anfwer  the  facts  contained  in  the  affidavits. 

12.  Whether 


12.  Whether  any  Defed  in  the  Return  may  be  amended. 

It  feems  that  before  the  return  is  filed,  any  defetl  in  form,  or  Mod.  102, 
the  want  of  an  averment  of  a  matter  of  fa£l  may  be  amended  j  ^^l- 
but  this  mud  be  at  the  peril  of  the  officer,  in  the  fame  manner 
as  if  the  return  were  originally  what  it  is  after  the  amendment. 

But  after  the  return  is  filed  it  becomes  a  record  of  the  court,  Mod.  io3> 
and  cannot  be  amended.  ^°3- 

So  after  a  rule  to  have  the  return  filed ;  as  where  a  habeas  cor-  Hil.  26  & 
piiSy  alias  ^  pluries  was  direfled  to  Sir  Robert  Viner,   mayor  of  ?7Car.  2. 
Londotiy  to  have  the  body  of  Bridget^  daughter  and  heir  of  Sir  Emenon  v. 
Thomas  Hyde,  deceafed  ;  and  upon  the  pluries  he  returned  quod  sir  Rob. 
tempore  receptionis  hujus  brevis  nee  unquam  pojlea  tjon  fiiit  infra  cujlo-      ^^\'>     „ 
diam  meaiii;  and  the  counfel  of  the  lord  mayor  expounded  this  3Keb.  434. 
return  that  flie  was  within  the  houfe  of  the  lord  mayor,  but  not  447-  S.  C. 
detained  in  cuftody  prout  per  breve  fuppsnitur  ,•   ^  per  Cur.  this  is  |^  q°  '^[^g^ 
an  infufllcient  return  ;  for  he  ought  to  fay  not  only  tempore  recep" 
tionis  hujus  brevis,  fed  alicuj us,  upon  a  return  of  ?i  pluries.     Then  a 
queftion  was,  if  the  return  could.be  amended  ;  for  though  a  rule 
was  made  that  the  return  fliould  be  filed,  yet  this  was  not  actually 
done  -,  but  per  Cur.  this  is  filed  by  the  rule  of  the  court,  and  af- 
ter cannot  be  amended  :  and  this  return  the  court  held  to  be  equi- 
vocal ;  for  it  is  well  enough  known  that  fhe  is  not  detained  in 
ferris  ;  but  though  ihe  hath  the  liberty  of  the  houfe,  if  fhe  can- 
not go  out  of  the  houfe,  or  not  without  a  keeper,  fhe  is  within 
his  cudody ;  and  the  court  fiiall  adjudge  what  fort  of  cuftody  is 
intended  by  the  writ. 

13.  What  is  to  be  done  with  the  Prifoner  at  the  Return  j  and 
therein  of  bailing,  difcharging,  or  remanding  him. 

Upon  the  return  of  the  habeas  corpus  the  prifoner  is  regularly  5  Mod.  az. 

to   be  difcharged,  bailed,   or    remanded;    but  if  it  be  doubtful  ^"^y'^,  16. 
which  the  court  ought  to  do,  it  is  faid  that  the  prifoner  may  be 
bailed  to  appear  de  die  in  diem  till  the  matter  is  determined. 

By  the  petition  of  light,  or  {a)  ij  Car.  i.  cap.  10.  the  court  (a)  Py  the 

mufl  within  three  days  after  the  [b)  return  of  the  habeas  corpus  ^^1/^1^"'^' 

either  difcharge,  bail,  or  remand  the  prifoner.     But  it  feems  that  Car.  2.'c.  2. 

a  commitment  by  the  court  of  King's  Bench  to  the  MarfJmlfea  is  §3-'  ^^^ 

remanding,  being  an  imprifonment  within  the  ftatute.  ^\t^ ^c 

ftall  within  two  days  after  the  return  of  the  haheai  corpus  take  order,  &c.,  and  bail  or  remand  th» 
prifoner.  (^)  That  is,  alter  the  return  filed,  for  before  then  there  is  nothing  before  the  court. 
5  Mod.  Z2. 

Alfo  it  hath  been  ruled,  that  the  court  of  King's  Bench  may.  Vent.  330? 
after  the  return  oi  the  habeas  corpus  is  filed,  remand  the  prifoner  to  ^')  -^^  ^^* 
the(c)  fame  gaol  from  whence  be  came,  and  order  him  to  be  brought  peton's 
up  from  time  to  time,  till  they  (hall  have  determined  whether  it  cafe,  who 
is  proper  to  bail,  difcharge,  or  remand  him  abfolutely.  ,   ^       wasremand- 

'^     ^  '  °  "'         tAxotht  tower.  Vent.  346. 

And  though  in  doubtful  cafes  the  court  is  to  bail  or  difcharge  the  Salk.  34S, 
party  on  the  return  of  the  habeas  corpus;  yet  if  a  perfon  be  con-  ^I'.V, 

F  f  3  vicled,  ^"°  ■  ^9» 


438  Ipateasi  CovpuiS. 

20.  [Where  vl£lecl,  and  the  conviftion  on  the  return  of  the  habeas  corpus  ap- 
*^^''^. if.*       near  only  defe£live  in  point  of  form,  it  is  at  the  eleflion  of  the 

conviction,       r  .V  ,T1  1  Ll-  !•  ^L-  !• 

the  court  court  either  to  difcharge  the  party,  or  obhge  him  to  brnig  his 
will  not        writ  cf  error. 

ciifcharge 

On  the  warrant  of  commitment  without  having  the  convidlon  before  them.     Rex  v.  El.vell,  Bart. 

a  Str.  794  ] 

3Keb.  526.  If  on  the  return  of  the  habeas  corpus  it  appears  that  the  conteft 
2  Lev  128.  relates  to  the  richt  of  "uardianfliip,  though  the  court  will  not  de- 
llngof  the  termme  that  point,  yet  will  it  let  the  iniant  at  liberty,  lo  as  to 
party,  the  let  him  choofe  where  he  will  go  till  that  matter  is  determined  ; 
court  will  Q^  jf  j|,^j.g  i^g  ^  danger  of  abufe,  will  order  him  into  fuch  hands 
the.T  difcre-  35  will  take  cfFeftual  care  of  him. 

tlon  upan  the  circun.ltances  of  the  particular  cafe  before  them. — A  young  lady,  a  minor,  who  was  mar- 
riageable, and  lived  wiih  her  guaidian,  was  biouaht  up  by  a  habe\.i  corpus  taken  out  by  a  man  who 
claimtd  her  as  h's  wile:  fhe  denied  the  marriage,  and  exprcffed  a  widi  to  remain  vvitli  her  guardian, 
which  the  c  lurt  ordeiel,  and  hearing  that  th'-  man  had  a  dcli^n  lo  feize  her,  feiit  a  tipllaff  home  with 
her  to  prot«<fl  h-r.  Rex  v.  C  arkfon,  i  Str.  444.  A  child  \o  young  as  to  be  incapable  of  exeicifuig 
any  judgment  of  iti  own,  was  delivered  by  the  court  into  the  cuftody  of  the  /cT-a/ guardian  appointed  by 
the  father's  will.  Rex  v.  Johnfon,  i  Str.  57).  2  Ld.  Raym.  1334-  S.  C.  On  a  habeas  corpus  fued 
out  by  a  father  in  order  to  have  his  fon,  an  infant,  who  was  kept  by  an  aunt,  delivered  to  him,  the  court 
having  confulted  the  boy's  inclination;,  and  entertainin^^  a  bad  opinion  of  the  father  s  dcfign  in  applying 
for  the  cuftody  of  the  child,  refuied  to  give  him  up  to  him.  Rex  v.  Smith,  2  Str.  982.  A  young 
lady  of  full  age  having  been  dtccyed  fiom  htr  father  in  or&er  to  be  married  to  a  mean  perion,  and  biought 
back  by  the  father's  means  lo  his  houfe,  a  habeas  corpus  was  fued  out  by  one  of  the  dtcoyers  j  but  upon 
the  court  being  told  by  the  young  lady  that  ftie  was  defuous  of  going  back  to  her  father,  they  faid  /he 
was  2t  liberty  to  do  fo.  Rex  v-  James  Clarke,  i  Purr.  606.  On  a  habeas  corpus  by  the  tah.r  of  a 
kept  miftreft,  aged  eighteen,  direded  to  her  keeper,  the  court  Jilchaiged  her  from  all  icllraint,  and  gave 
her  liberty  to  go  where  (hep  eafed.  Rex  v.  Sir  Francis  Delaval,  3  Burr.  1434  On  3.  habeas  corpus  h'j  z 
hufband  for  his  wife,  it  appealed  that  articles  of  feparation  had  been  executed  between  them  in  confider- 
ation  of  money  received  by  the  hufbaml,  who  had  alfo  covenanted  not  to  moleft  the  wife,  or  any  one 
with  whom  flie  might  li\e  :  the  court  held  this  agreement  a  formal  renunciation  by  ihe  hulband  of  his 
marital  right  to  feiae  her,  and  force  her  back  to  live  with  him,  and  told  the  lady  tha:  Ihe  was  at  liberty 
to  go  where,  and  to  whom  (he  pleafed.  Rex  v.  Mary  Mead,  r  Burr.  542.  S  ,  where  the  wife  had  fled 
to  htr  own  family  for  pioteftion  from  her  hufband  who  had  ufed  her  very  ill,  and  upon  her  appearance 
on  the  return  of  the  writ  (he  fvvore  the  peace  again(t  him,  the  court  refufed  to  deliver  her  up  to  him. 
-Anne  Gregory's  cafe,  4  Burr.  1991.  Where  a  defendant  was  brought  up  from  the  Admiralty,  there 
charged  with  embezzling  tl^e  goods  of  a  (hip  5  on  ai^davic  of  a  caufc  of  adtion  on  a  note  in  B.  R.,  that 
tourt  took  him  from  the  Admiralty,  and  deliveied  him  into  the  cuftody  of  their  mar(hal,  for  the  jaufe 
in  the  Admiralty  court,  they  (aid,  might  as  wel  be  followed  in  an  aftinn  of  trover.  Rutherford  v.  Scott, 
ft  Str.  9-;6-  A  perf^n  committed  by  a  fecretary  of  (tate  to  the  cuitody  of  a  meflenger  on  fufpicion  of 
hi^h-treaf  n,  and  kept  there  two  years,  was  dilcharged,  Lecaufe  the  Altorney-Cencrai  would  not  under- 
take to  profecute  dircftiy.  Rex  v.  Fi^zgeralo,  i  Wilf.  2^4.  B.  R.  c.nnot  remard  a  perfon  to  the 
cuilody  or  a -king's  mefl'erger,  butmuftcommithimtotheirmirfti.il.  Rex  v.  Dr.  Shebbe^re,  i  Burr. 
460.  Where  a  fane  perfon  confined  by  her  hu(band  in  a  ir.ad-houfe,  wa?  broujjht  up,  and  intended  to 
demand  the  peace,  but  had  not  articles  ready  ftainpt,  the  court  permitted  her  to  go  away  with  a  friend, 

he  undertaking  to  produce  her.     Rex  v.  Turlington,  2   Burr.  1 1 15. On  a  iMbeas  corpus  returnable 

before  tlie  chief  juftice,  a  corrmitment  by  another  judge  is  good,  without  an-.ei.dmcnt  of  the  return. 

Merefield  v.  Hulls,  Barnes,  20 The  Ci  mmon  Pleas  cannot  comn;it  to  the  Hett  a  frifoner  on  a 

juftice's  warrant,  for  v.ant  of  lu/etles  on  an  indiftment  of  baftardy,  or  on  excon'.n.un'uuto  cajiersAo  out  of 
Chancery,  returnable  inB.  R.,  or  on  an  extent  out  of  the  Fxchetjuer,  but  mult  remand  him.  Cut  per- 
haps thoy  might  do  fo,  if  he  were  committed  only  on  txcliequer  procels,  on  recognizance  forfeited  at 
fefllons.     jfje/iar.'f  Martin,   Barnes,  2?3. 

Jn  the  year  1757,  the  above  adl  ot  the  gi  C.  2.  c.  2.,  came  under  difcufTion  in  both  Houfes  of 
Farih'.inent,  upon  the  following  occafion  :  A  gentleman  hiving  been  imprefied  before  the  commiliioners 
>ji)d2r  a  prcfiing-aft  paiTcd  in  the  preceding  feli-on,  and  confined  in  the  Savoy,  hia  friends  made  applica- 
tion for  a  writ  of  habeas  corpus,  which  procucea  fome  hefitation,  and  dilTicuitj  j  for,  according  to  the 
above  ftaiute,  the  privilege  relates  only  to  peifons  committed  for  criminal,  or  fu.  pofeo  criminal  matters  ; 
and  this  gentleman  did  not  ftana  in  that  p'edicarrent  Before  the  que(ticn  c<  uld  be  determined,  he  was 
difch^rged,  in  conleqiience  of  an  Epplication  to  the  Secretary  at  War  ;  but  the  nature  of  the  cafe  (eero- 
iiig  to  point  out  a  detcd  in  the  aft,  a  bil  for  giving  a  more  fpeedy  remeoy  10  the  lubjetl  .upon  the  writ 
of  hribios  crpiis,  was  prepared,  and  prefented  to  the  Houle  of  Commons.  It  imported,  that  the  feve- 
ra!  provfions  made  in  the  above  aft  of  31  Car.  2.  fcr  the  awarding  of  writs  of  habeas  tcrpus  in  cafes  of 
commitment,  or  detainer  for  any  criminal  or  fuppoled  ciiminal  niatter,  (houid  in  like  manner  e;(lend  (a 


(C)    Of  the    Habeas    Corpus    ad  faciendum    Eif  , 

recipiendum. 

'  I  "HE  habeas  corpus  ad  faciendmn  ^  recipiendtirn  is  ufed  only  in  Mod.  23  5^- 
civil  caufes,  and  lies  for  removing  fuits  out  of  an  inferior  to  ^^^<"i-  ^^^' 
fome  fuperior   court,  at  the  application  of  the  defendant,  who 
may  imagine  himfelf  injured  by  the  proceedings  of  fuch  inferior 
court. 

[This  writ  is  commonly  called  a  habeas  corpus  cum  caufu^  and  is  i  Lev.  i. 
grantable  at  all  times  of  common  right,  whether  in  term  or  vaca-  *  *'^''^*  3°^* 
tion,  without  motion  in  court. 

By 

all  cafes  where  any  perfon,  not  being  committed  or  detained  for  any  criminal  or  fuppof^d  criminal  mat- 
ter, Ihould  be  confined,  or  retrained  of  his  or  ihcir  liberty,  under  any  colour  or  pretence  whatfoever  ; 
that  upon  oach  made  by  fuch  perfon  fo  confined  or  r;ftrained,  or  by  any  oiher  perfon  on  his  behalf,  of 
any  aflual  confinement  or  reftjaint,  and  that  fuch  confinement  or  i-eftraiot,  to  the  befl  of  the  knowj; 
ledge  and  belief  of  the  perfon  fo  applying,  was  not  by  virtue  of  any  commitment  or  detainer  for  any 
tnminal  or  tuppofed  criminal  ma'ter;  an  habeas  c^rjus  dirfd^ed  to  the  ptrl'on  or  perfons  fo  confining  or 
retraining  the  party,  fhould  be  granted  in  the  fams  rr.ainer  as  is  directed,  and  under  the  fame  penalties 
as  are  provided  by  the  faid  aft  in  the  cafe  of  perfons  comm'tted  or  detained  for  any  criminal  or  fuppofed 
matter  ;  that  the  perfon  before  whom  the  party  ftould  be  brought  by  virtue  of  an  habeas  corpus  granted 
in  the  vacation-time  under  the  authority  of  this  aft,  might  and  fliould,  within  three  days  after  the  re- 
turn made,  proceed  to  examine  into  the  fafts  contained  in  fuch  return,  and  into  the  caufe  of  fuch  con- 
finement and  reftraint,  and  thereupon  either  difcharge,  or  bail,  or  remand  the  party  fo  brought,  as  the 
cafe  fliquld  require,  and  as  to  julfice  fiiculd  appertain.  The  reft  of  (he  bill  related  to  the  return  of  the 
■writ  ir  three  days,  and  the  penalties  upon  thofe  who  fliould  negieft  or  refufe  to  mal:e  the  return,  or  to 
comply  with  any  other  claufe  of  this  regulation.  See  the  bill,  and  the  arguments  for  and  againft  it,  in 
the  Appendix  to  Vol.  7.  Debrett's  Debates,  from  1743  to  1774.  The  bill  was  foon  pafled  by  the 
Commons  ;  but  in  the  Hcufe  of  Lord°,  it  was  thrown  cut  at  the  fecond  reading,  and  the  judges  were 
ordered  to  prepare  a  bill  to  extend  the  power  of  granting  writs  of  habeas  corpus  ad fuhjkiendum  in  vaca- 
tion-time, in  cafes  not  within  the  ftatute  of  31  Car.  2.  c.  2,,  to  all  the  judges  of  his  majefty's  courts 
at  IVefim'irJler,  a:id  to  provide  for  the  ifiu'ng  of  procef-;  in  vacation-time  to  compel  obedience  to  fuch 
writs  ;  and  that  in  preparing  fuch  bill  they  take  into  conlideiation,  whether  in  any,  and  what  cafes, 
it  may  be  proper  to  make  provifion  that  the  truth  of  the  fafts  contained  in  the  leturn  to  a  writ  of 
hahtjs  corpus  may  be  controverted  by  affidavits  or  traverfe,  and  fo  far  as  it  ihall  appear  to  be  proper,  that 
claufes  be  infeited  for  that  purpofe,  and  that  they  lay  fuch  bill  before  the  Houfe  in  the  beginning  of 
the  next  feffion  of  parliament.     The  matter,  however,  was  never  refumed. 

When  the  above  bill  was  before  the  Lords,  the  following  queftions  were  propofed  to  the  judges  ;— — • 
ift,  Whether  in  cafes  not  within  the  aft  of  ;i  Car.  2.  c.  2.  wiits  o(  hokcis  corpus  ad  fubjkkndumf  by 
the  law  as  it  now  riands,  ought  to  ifi"ue  of  courfe,  or  upon  probable  caufe  verified  by  affidavit  ? — 2d,  Whe- 
ther in  cafes  nor  within  the  faid  aft,  fuch  writs  of  habeas  corpus,  by  the  law  as  it  now  ftands,  may  iflue 
ill  vacation  by  fiat  from  a  judge  of  the  court  of  King's  Bench,  returnable  before  himfelf? — 3d,  What 
elTeft  will  the  feveial  provinoiis  prr)p  )!ed  by  this  bill,  as  to  the  awarding,  returning,  and  proceeding  upon 
returns  to  fuch  wiits  of  habeas  corpus,  have  in  praSice  r  and  how  much  will  the  fame  operaLe  to  the 
benefit  or  prejudice  of  the  fubjeft  ? — 4th,  Whether  at  the  cimmon  law,  and  be.*'ure  the  (latute  of  habeas 
ccrpus  in  the  31  ft  of  King  Charles  2.  any  and  which  of  the  judges,  could  regularly  iflue  a  writ  of 
h.2bfas  corpus  ad Jubj.c'iendum  in  time  of  vacation,  in  all  or  in  what  cafes  particularly  ?  —  5th,  Whether 
the  judges  at  the  common  law,  and  before  the  fiid  ftata'e,  were  bound  to  iflTLie  fuch  writ  v^  habeas  cor- 
pus in  time  of  vacation,  upon  the  demand  of  any  perfon  under  any  reftraint  ?  or  might  they  xefufe  to 
award  fuch  writ,  if  they  thought  proper  ? — 6th,  Whether  the  judges  at  the  common  law,  and  before  the' 
faid  fiatute,  were  bound  to  make  fu^h  writs  iilucd  in  t'nie  of  vacation  returnable  immediate?  and  could 
they  enforce  obedience  to  fuch  writ  ilTued  in  time  of  vacation,  if  the  party  ferved  therewith  fliould  neg- 
ieft or  refufe  to  obey  the  fame,  and  by  what  means  ? — 7th,  Whether,  if  a  judge,  before  the  faid  ftature, 
ftould  have  refuied  to  grant  the  faid  \Vrit  on  the  demand  of  any  perlon  under  any  reftraint,  had  the  fub- 
jeft any  remedy  at  law,  by  aftion  or  othei-wife,  againft  the  judge  for  fuch  refufal  ? — Sth,  Whether  ia 
cafe  a  writ  of  habeas  corpus  ad  fuijiciendum  at  common  law  be  direfted  to  any  perfon  returnable  irim:e- 
diate,  fuch  perfon  may  not  ftand  out  an  alias  and  piuries  habeas  corpus,  befo;e  due  obediince  thereto  can 
be  regularly  enforced  by  the  courfe  of  the  common  law  ? — 9th,  Whether  the  faid  ftatuteof  3  i  Car.  a.  and 
the  levera!  prr.vifions  therein  made  for  the  immediate  awarding  and  returning  the  writ  of  habeas  corpus, 
extend  to  tue  cafe  of  any  compelled  againlt  his  wiil,  in  time  of  peace,  either  into  the  land  or  lea  fervice, 
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By  the  flatute  of  43  E/iz.  r.  5.  it  is  enafted,  "  That  no  writ 
•*  of  habeas  corpus^  or  other  writ  to  remove  any  caufe  depending  in 
«'  an  inferior  court,  having  jurifdidion  thereof,  (hall  be  received 
*'  or  allowed  by  the  judges  or  officers  of  fuch  court,  but  they 
**  may  proceed  therein,  as  if  no  fuch  writ  were  fued  forth  or  de- 
<*  livered  ;  except  the  faid  writ  be  delivered  to  fuch  judges  or 
**  officers  before  the  jury  have  appeared,  and  one  of  them  is 
♦*  fworn."  And  by  21  Jac.  i.  c.  23.  §21.  "  no  writ  of  habeas 
**  corpusy  certiorari,  or  otlier  writ,  except  writs  of  error,  or  at- 
**  taint  to  (lay  or  remove  any  caufe  depending  in  an  inferior  court 
**  of  record  having  jurifdiftion  thereof,  ftiall  be  received  or  al- 
**  lowed  by  the  judges  or  officers  of  fuch  court,  but  they  may 
•*  proceed  therein,  ^c.  except  the  faid  writ  be  delivered  to  fuch 
*'  judges  or  officers,  before  iflue  or  demurrer  joined  in  the  faid 
**  caufe  ;  fo  as  the  fame  be  not  joined  within  fix  weeks  next  af- 
*<  ter  the  arreft  tor  appearance  of  the  defendant." 

This 

without  any  colour  of  legal  authority,  or  to  any  cafe  of  imprifonment,  detainer  or  reftraint  whatfoever, 
except  cafes  of  commitment  or  detainer  (or  criminal,  or  fu^jpofed  criminal  matters  >. — loih,  Whether,  in 
all  cafcj  wharfcever  the  judges  are  fo  bound  by  the  fadts  fet  forth  in  t'le  re. urn  to  the  writ  ^i  habeas 
Corpus,  that  they  cannot  difcharge  the  perfon  brought  up  before  them,  although  it  ftiouid  appear  moft 
manifeftly  to  the  judges,  by  the  cleareft  and  moft  undoubted  proof,  tihat  luch  return  is  lalfe  in  faft,  and 
that  the  perfon  fo  brought  up  is  rettrained  of  his  liberty  by  the  moft  unwarrantable  mean^,  and  in  dire(5t 
violation  of  Jaw  and  juitice  r — The  third  quertion  was  waved  at  the  requell  of  the  judges.  Upon  tJie 
lirft  qu.ition  they  all  delivered  their  opinions  in  the  very  fame  words,  '« that  in  cafes  not  within  the  aft 
of  31  Car.  2.,  writs  oi  babea:  corpus  ad fuhjkier.dum,  by  the  law  as  it  now  ftands,  ought  not  to  ifl'ue  of 
coarfe,  but  up;n  probable  caufe  verified  by  afiidavit.".  ■■  Mr.  Juftice  Noel,  upon  the  2d  and  4th 
queftions,  delivered  his  opinion,  "  That  at  the  cummon  law,  before  the  ftatute  31  Car.  2.  no  judge  could 
regularly  ifiae  a  viuioi  huheos  corpus  ad  Juhjic'ierdum  in  vacation  ;  but,  by  the  law  as  it  now  ftands,  upon 
the  pradiice  of  the  court  of  King's  Bench  ever  fince  the  faid  ftatute,  fuch  writs  may  illue  in  the  vacation 
by  a  fiat  from  a  judge  of  the  court  of  King's  Bench,  returnable  before  himfelf,  in  cales  not  within  the 
faid  aft."— Upon  the  51!!  queition,  "That  the  judges  at  the  common  law,  and  before  the  faid  ftatute, 
were  not  bound  to  iffue  fuch  writs  of  habeas  corpus  ad  Juhjicundum  in  vacatien,  upon  the  demand  of  any 
perfon  under  isrftraint ;  and  might  refufe  to  award  fuch  writ,  if  they  thought  proper,  in  the  time  or 
»aca:ion."— Upon  the  6th  queftion,  "  That  the  judges,  at  the  common  law,  and  befjre  the  faid  ftatute, 
*ere  not  b mnd  to  make  fuch  writs,  fo  iiTued  in  vacation,  returnable  immed ate;  and  they  could  not  en- 
force obedience  to  fuch  writ  i:Tued  in  the  vacation,  if  the  party  firved  therewith  ftiould  negleft  or  refufe 
fo  obey  the  fame."— Upon  the  yth  queftion,  "  That  if  a  judge,  before  the  faid  ftatute,  fliould  have  ve- 
fiifcd  to  gra;)t  the  faid  writ  upon  the  demand  of  any  perfon  under  any  tCitraint,  the  lubjeft  had  not  any 
remedy  at  law,  by  aftion  or  otherwife,  againft  the  judge,  for  (uch  refufal."—  Upon  the  8th  queftion, 
**  That  in  fafe  a  writ  of  habeas  carpus  at  the  common  law  had  been  direfted  to  any  perfon  returnable 
imtned'iat;,  the  court  always  granted  an  alias  and  pluries  habeas  corpus  befure  due  obedience  couid  be  en- 
forced ;  but,  fince  the  ftatute  31  Car.  2.  the  alias  and  pluries  have  been  omitted." — Upon  the  9th  quef- 
tion, "  Tliat  the  ftatute  31  Car.  2.  and  the  provifions  therein  made,  for  the  immediate  awarding  and 
returning  the  writ  of  habtas  corpus,  do  not  extend  to  the  cafe  of  any  man  compelled  againft  his  will,  in 
time  of  peace,  either  into  the  land  or  iea  fervice,  without  any  cnlour  of  legal  authority,  nor  to  any  ofes  of 
imprifonment,  detainer,  or  reftraint,  except  cafes  of  commirment  for  criminal  or  fuppoled  criminal 
matter." — Upon  the  icth  queftion,  *<  That  the  judges  are  not  in  all  cafes  whatfoever  fo  bound  b>  the  re- 
turn to  the  writ  of  habeas  corpus,  that  they  cannot  difcharge  the  perfon  brought  befoie  them,  if  itihould 
appear  mOlt  manifeftly  to  the  judges,  by  the  cle-ueft  and  moft  undoubted  proof,  that  fuch  return  is  faife 
in  fjft,  and  that  the  perfon  fo  brought  up  is  reftrained  of  hi«  liberty  by  the  moft  unwaria.jtabic  means, 
and  in  direft  v>  ilatiort  of  law  and  juftice. " 

y.x.  Juftice  iyHmot,  upon  the  2d  queftion,  delivered  his  opinion,  '«  That  in  cafes  not  within  the 
aft  31  Car,  2.  writs  of  habeas  corpus  ad  Jubjiciendum,  by  ilie  law  as  it  now  ftands,  may  ifTue  in  the  vaca- 
tion by  fist  from  a  judfc,e  of  the  court  of  King  s  Bench,  returnable  before  hi.mlelf." — Upon  rhe  4th 
queftion,  '«  That  after  the  reftoration,  and  before  the  ftatute  31  Car.  2.  the  chief  juftice  and  other  judges 
•f  the  court  of  King's  Bench  did,  in  faft,  iffue  writs  oi  habeas  corpus  ad /ubj,cienaum,  in  t  me  ot  vaca- 
tion, in  criminal  cafes;  and  thinks  fuch  praft;ce  was  legal,  and  warranted  by  the  lame  p.inciplee  which 
■ow  fupport  the  praftice  of  iifuing  writs  in  vacation  in  all  cafes  which  are  not  within  the  31  Car.  2.  but 
thinks  there  was  no  fettled  rf|ular  praftig*  »f  iffuinj  writs  of  habeas  cc-pus  ed  jubjiiisr.dum  in  vacation,  in 


This  laft  ftatute,  it  hath  been  holden,  doth  not  extend  to  the  Cox  v.  Hart, 

cafe  of  an  interlocutory  judgment ;  and  the  modern  praclice  is  to  ^  B^^".  758. 

allow  the  habeas  corpus  as  upon  the  43  Eliz.  provided  it  be  delivered  Prothefk, 

at  any  time  before  the  jury  are  fworn  j  and  fo  it  is  where  ilTue  is  id.  1151. 

Joined  within  fix  weeks  next  after  the  defendant's  arreft  or  ap-  f  "^  """"• 

J  ^      Wyatt  V. 

pearanCC*  Markham,  Barnes,  221.     Hornbuckle  v.  Eaton,  ibid* 

By  §3.  of  the  laft  mentioned  ftatute,  "  If  any  caufe  com- 
**  menced  in  an  inferior  court  be  removed  by  any  writ  or  procefs, 
**  and  afterwards  remanded  by  procedendo  or  other  writ,  fuch  caufe 
**  (hall  never  afterwards  be  removed  or  ftayed  before  judgment 
**  by  any  writ  out  of  any  court  whatfoever."     By  §  4.  "  If  in 


(( 


am 


any  cafe  before  the  ftatute  31  Car.  a.  attheinftanceof  a  perfon  under  reftraint."— Upon  the  5th  queftion, 
**  That  the  judges,  at  che  common  law,  and  before  kt.x.  faid  Jutute,  wtre  not,  nor  are  now,  bound  t» 
iiTue  fuch  writs  of  habeas  ur^us  in  time  of  vdcatio-.,  u^on  the  demand  of  any  perfon  uncer  leftraint ;  and, 
if  thev  thought  (.roper,  might,  and  now  may,  retufe  to  iflue  fuch  writs  upon  the  demand  of  any  perfon 
under  reftraint;  for  he  thinks  a  copy  of  the  commitment  mufl:  be  produced,  or  there  muft  be  fome  cafe 
made,  before  the  judges  are,  or  ever  were,  bound  to  grant  fuch  wiits  at  the  inftance  of  a  perfon  under 
zeftraint."  -  Upon  the  6th  queftion,  "  That  the  judges,  at  the  common  law,  and  before  the  faid  ftatute, 
uere  not  bound  to  make  wis  of  habeas  corpus  ad  jubjider.dum  illueil  in  vacation-time  returnable /»»w«rfi- 
me;  and  thinks  the  judges,  in  time  of  vacation,  cannot  enforce  obedience  to  any  writs  oi  habeas  corput 
ilTued  in  time  of  vacation,  whether  they  iflue  in  cafes  within  the  31  Car.  2.  or  in  cafes  out  of  that  aft, 
if  the  party  ferved  therewith  fliould  negieft  or  refufe  to  obey  the  fame  by  any  means  whatfoever." — Upon 
the  7th  queltion,  "  1  hat  if  a  judge,  betore  the  faid  ftatute,  fhould  have  refufed  to  grant  the  faid  writ 
Upon  the  demand  of  any  perfon  under  reftraint,  the  fubjeft  had  no  remedy  at  law,  by  aftionor  otherwife, 
againft  the  judge  for  fuch  refufal."— Upon  the  8th  quetlion,  "  That  in  cafe  a  writ  o(  habeas  corpus  ad 
Jubjiciendum  H  the  common  law,  and  before  the  ftatute,  hsd  been  directed  to  any  perfon,  returnable  iw- 
mediate,  fuch  perfon  might  have  ftood  out  an  alias  and  pluries  habtas  cjrpus,  before  due  obedience  thereto 
could  have  been  regularly  enforced  by  the  courfe  of  the  common  law  :  but  the  method  of  proceeding  by 
alias  and  pluries  in  cafes  out  of  the  act  of  3 1  Car.  2.  has  been  long  gone  into  difufe  5  and  in  cafe  a  writ  of 
habeas  corpus  ad Jubjiciendum  at  the  common  law  be  now  direfted  to  any  perfon,  returnable  immediate,  he 
is  of  opinion,  that  the  court  would  enforce  obedience  to  fuch  writ  by  attachment." — Upon  the  9th 
queftion,  "  That  the  faid  ftatute  of  the  31ft  of  King  Charles  2.  and  the  ieveral  provifions  therein  made 
for  the  immediate  awarding  and  reiurning  tne  writ  of  habeas  carpus,  do  not  extend  to  the  cafe  of  any  man 
compelled  againft  his  will,  in  time  of  peace,  either  into  the  land  or  fea  fervice,  without  any  colour  of  legal 
authority  j  or  to  any  cafes  of  imprifonment,  detainer,  or  reftraint  whatfoever,  except  cafes  ofcommit- 
ment  for  criminal  or  fuppofed  crimin.il  matters." — Upon  the  10th  queftion,  "  That  in  no  cafes  whatfo- 
ever, the  judges  are  fo  bound  by  the  fails  fet  forth  in  the  return  to  the  writ  of  habeas  corpus,  that  they 
cannot  difcharge  the  perfon  brought  up  before  them,  if  it  fhould  appear  moft  manifeftly  tj  the  judges,  by 
the  cleareft  and  moft  undoubted  proof,  that  fuch  return  is  falfe  in  faifl ;  and  that  the  perfon  fo  brought 
up  is  reftrained  of  his  liberty  b-  the  moft  unwarrantable  means,  and  in  diredt  violation  of  law  and  juftice  j 
but  by  the  cleareft  and  moft  undoubted  proof  he  means  the  veidift  of  a  jury,  or  judgment  on  demurrer, 
or  otherwife,  in  an  aftion  for  a  falfe  return  :  and,  in  ca(e  the  fadls  averred  in  the  re, urn  to  a  writ  ot  habeas 
corpus  are  fufficient  in  point  of  law  tojuttify  the  reftiaint,  he  is  of  opinion,  tiiat  the  court,  or  judge  before 
who.m  fuch  writ  is  returnable,  cannot  try  the  facts  averred  in  fuch  return  by  affidavits  in  any  proceeding 
grafted  upon  the  return  to  the  writ  oi  habeas  corpus." 

Mr.  Juft.ce£<zr/jj(>y?,  upon  the  2d  and  4th  queftions,  delivered  his  opinion,  "That  at  common  law, 
and  before  th-j  31  Car.  2.  nojudge  could  regularly  iflue  a  writof /i^j/'fai  corpus  ad  fubjicie,-r!ur>:,  returnable 
before  himfelf,  in  time  of  vacation,  for  the  purpofe  of  bailing  or  difcharging  ;  but  by  the  law  as  it  now 
ftands,  fuch  writ  may  iflue  in  the  vacation,  by  fiat  from  a  judge  of  the  court  of  King's  Bench." — Upon 
the  5th  queftion,  "  That  no  judge  at  the  common  law,  and  beiore  the  faid  ftatute,  was  bound  to  iilue  fuch 
writ  of  habeas  corpus  aa  Jukfukndum  in  time  of  vacation,  upon  the  demand  of  any  peifjn  under  reftraint  j 
and  the  judges  might  retufe  to  award  fuch  writ,  if  they  thought  proper-"— Upon  the  6th  queftion,  "That 
thejudges  by  the  common  law,  and  before  the  ftatute,  were  not  bound  to  make  fuch  writ,  (o  iflued  in 
time  of  vacation,  returnable  immediate;  and  they  could  not  enforce  obedience  to  fuch  writ  iiVued  in  time 
of  vacation,  if  the  parcy  ferved  therewith  refufed  to  obey  the  fame." — Upon  the  7.h  queftion,  "  That 
the  fubjeft  had  not  any  remedy,  by  law  or  otherwife,  againft  a  judge  for  what  he  did  in  hisjuditial  capa- 
cif  before  the  ftatute  31  Car.  2." — Upon  ti;e  8th  queftion,  »■  That  at  common  law,  the  court  always 
granted  an  alias  zn6  pluries  habeas  corpus  before  they  enforced  obedience  by  attachment  or  otherwife;  but 
iince  the  fta.ute  of  the  31  Car.  2.  the  practice  has  been  in  that  refpedl  altered." — Upon  the  9th  queftion, 
<'  That  the  word;  cf  the  ftatute  31  Car.  z.  and  of  the  feveral  provifions  therein  maue  fov  ths  immediate 

awarding 
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**  any  caufe  not  concerning  freehold  or  inheritance,  or  title  of 

«'  land,  leafe,  or  rent,  commenced  or  depending  in  any  fuch  inferior 

•'  court  of  record,  it  {hall  appear  or  be  laid  in  the  declaration,  that 

**  the  debt,  damages,  or  things  demanded  do  not  amount  to  five 

**  pounds,  fuch  caufe  fhall  not  be  ftayed  or  removed  by  any  writ 

<*  or  writs  whatfoever,  other  than  writs  of  error  or  attaint." 

iinning-  But  foon  after  the  pafhng  of  this  ftatute  a  method  of  evading 

ton's  cafe,     jt  ^gg  devifcd,  by  fetting  up  another  action  for  a  fictitious  de- 

a  01. 403.    j^^nd  of  5/.   or  upwards,  and  then  upon  the  habeas  corpus  both 

caufes  were  removed.     In  order  to  prevent  this  it  was  ena£led  by 

12  Geo.  c.  29.  §  3.  *'  that  the  judges  of  fuch  inferior  courts  as  are 

**  defcribcd  in  the  ftatute  of  James  may  proceed  in  fuch  caufes 

"  as 

awarding  and  returning  tVip  writ  ofiiiifas  f  or^ds,  do  not  extend  to  the  cafe  of  any  man  compelled  againft  his 
M'ill,  in  time  of  peace,  either  into  th:  lam  or  tta  fcrvics,  without  2ny  colour  oi  leg^l  auth  irity,  or  to  my 
caf«  of  imprifonment,  detainer,  or  reftraint  whatfoever,  except  cafes  of  commitmEnt  forcriminal  or  fup- 
pcfed  criminal  matter  ;  but  in  favour  of  liberty,  the  judges  of  the  court  of  King's  Eench  have,  in  con- 
formity to  that  ftatute,  extended  the  fame  relief  to  all  cafes." — Upon  the  loth  queftion,  "  That  the 
judge?  are  not  in  all  cafes  fo  bound  by  the  re'urn  to  the  writ  oi hjb,.ds  corpus,  that  they  cannot  difcharge 
the  perfon  b. ought  before  them,  in  cafe  it  marjifellly  appears  to  them  that  fuch  return  is  falfe,  and 
that  the  peifon  ii  leilrained  of  his  liberty  by  the  moft  unwarrantable  means,  and  in  direct  violation  of  law 
and  juftice." 

Mr.  Baron  ^(/j»j.',  upon  the  ^&  queftion,  delivered  his  opinion,  *•  That,  in  cafes  not  within  the  faid 
aft,  by  the  law  as  it  now  ftands,  fuch  writs  may  ilfue,  in  time  of  vacation,  by  fiat  from  a  judge  of  the 
court  of  King's  Bench,  returnable  before  himfelf. " — Upon  the  4th  queftion,  "  That  it  appears  to  him, 
that  at  the  common  law,  before  the  rcftoration,  the  judges  did  not  iffne  fuch  writs  of  baheai  corpus  at  the 
prayer  of  the  fubjeft  in  time  of  vacation,  but  that  it  began  firft  to  be  put  in  praftice  about  tiiat  time  ; 
yet  he  cannot  fay,  they  could  nothave  aone  it  before,  as  the  fame  authority  which  warranted  their  doing 
it  then,  v.'ould  have  warranted  it  beLre,  had  it  been  thought  nectfTary  or  expedient." — Upon  the  5tri 
queilion,  "  That  the  judges  at  the  common  law,  and  before  the  faid  Itatute,  while  no  fuch  practice  was  as 
yet  fettled  and  eftabiifiied  by  ufage,weie  not  bound  to  iifue  fuch  writs  of  i>i2/'MJ«rj!)!/j  in  time  of  vacation, 
but  apprehends  that  the  judges  of  the  court  of  King's  Bench,  upon  a  cafe  properly  iaio  before  them,  aie 
bound  at  this  day,  the  practice  ftanding  confirmed  and  eltiblifhed  by  fo  long  an  ufage,  to  iflje  fuch  writ 
in  the  vacation  in  cafes  not  within  the  fa  d  itatute."— Upin  the  6tli  queftion,  "  That  as  at  the  common 
law,  and  before  the  faid  ftatute,  th;  judges  were  not  bound  to  iffue  fuch  writs  of  haleoi  coiyus  in  the  vaca- 
tion, fo  they  were  not  bound  to  make  it  returnable  immediute,  nor  had  any  means  of  enforcing  obedience 
to  it."— Upon  the  7th  queftion,  "  Th.it  if  a  judge,  before  the  faid  ftatute,  had  rcfufcd  to  grant  a  writ  of 
habeas  corpus,  the  fubje£t  had  no  rcme(]y  againft  the  judge  for  fuch  refufal."— Upon  the  8lh  queftion, 
*'  That  in  no  cafe  a  fintle  judge  could  do  more  than  grant  an  alias  ov  pluries  habeas  corpus ;  but  as  to 
writs  ilfued  by  the  court,  the  court  iiave  of  late  years  aocpted  a  pradtice  of  granting  an  attachment  to  en- 
fo.cc  obedience  to  the  t?rft  writ."— Upon  the  9th  queftion,  "  That  the  faid  fta.ute  of  the  31ft  of  King 
Charles  2.  and  the  I'everal  provifions  theiein,  do  not  extend  to  any  cafes  of  imprifoninent  or  reftraint 
whatfoever,  except  cafes  of  criminal  or  fuppofed  criminal  matter." — Upon  the  lolh  queftion,  *'  That  if 
an  action  was  brought  for  a  falfe  return  made  to  an  habeas  corpus,  and  therein  the  return  ihouid  be  fal/ified 
by  judgment  upon  verditt,  demuirer,  or  otherwife,  the  judges  might  tliercupon  ilfue  an  al.as  habeas  cor-i 
fus,  and  upon  that  difcharge  the  party  ;  but  that,  in  all  cafes  whatfoever,  when  the  matter  comes  before 
the  court,  fingly  upon  the  return  made  to  the  habeas  corpus,  if  tha'.  return  contains  a  fufficient  and  jufti- 
fiable  caufe  of  reftiaint,  the  judges  muft  determine  upon  the  caufe  as  it  there  appears,  and  cannot  hear 
a.ny  proof  in  contradidtiun  to  itj  hut  are  fo  bound  by  the  fads  fet  forth  therein,  that  though  they  be 
faile  in  fa6t,  and  the  party  in  truth  leftiained  of  his  liberty  by  the  moft  unwarrantable  means,  and  in 
diredt  violation  of  law  and  juftice,  they  cannot  difcharge  him,  but  he  is  driven  to  Isis  adtion." 

Mr.  Baron  Smythe,  upon  the  id  queftion,  delivered  his  opinion,  '•  That,  in  cafes  not  within  the  faid 
aft,  fuch  writs  of  habeas  ccrfus,  by  the  law  as  it  now  ftands,  may  iflue  in  the  vacation,  by  fiat  from  a 
judge  of  the  court  of  King  s  bench,  returnable  befoie  himfelf." — Upon  the  ;qth  queftion,  "  That, at  the 
common  law,  and  before  the  faid  ftatute  of  the  31ft  of  King  Charles  2.  thejudges  of  the  court  of  King's 
Bench  could  iflue  fuch  wiits  of  habeas  corpus  \n  time  of  vacation,  where  a  probable  caufe  was  fhcwn  that 
the  perfon  was  unjuftly  imprifoned,  or  bailable." — Upon  the  5th  queftion,  "  That,  at  the  common  law, 
and  before  the  faid  ftatute,  the  judges  of  the  court  of  King's  Eench  were  bound  to  ilTue  fuch  writs  of 
habeas  corpus  in  time  of  vacation,  if  a  probable  caufe  was  Ihewn,  but  not  without."— Upjn  the  6th  quef- 
tion, "  That  the  judges  at  the  common  law,  and  before  the  faid  ftatute,  were  not  bound  to  make  fuch 
writs,  fo  ifiued  in  time  of  vacation,  returnable  iwwiV/'jrt-,  but  ought  to  make  them  returnable  before 
themlelves,  or  in  court,  as  would  beft  aafwer  the  f  urpcfes  of  juftice.     They  could  not  in  vacation-tirae 

enforce 
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**  as  are  therein  fpecified,  which  appear  or  are  laid  not  to  exceed 
**  the  fum  of  five  pounds,  althouji,h  there  may  be  other  atlions 
*«  againft  the  defendant,  wherein  the  plaintiff's  demands  may  ex- 
"  ceed  the  fum  of  five  pounds."  And  by  the  ftatute  of  19  Geo.  3. 
c.  70.  §  6.  "  no  caufe  where  the  caufe  of  a£tion  (hall  not  amount 
"  to  ten  pounds  or  upwards  Ihall  be  removed  or  removeable  into 
**  any  fuperior  court,  by  any  writ  of  habeas  corpus  or  otherwife, 
"  unlefs  the  defendant  fhall  enter  into  a  recognizance  to  the  plain- 
*'  tiff  in  the  inferior  court,  with  tw^o  fufficient  fureties  in  double. 
**  the  fum  demanded,  for  the  payment  of  the  debt  and  coils  in 
"  cafe  judgment  fhall  pafs  againii  him." 

By 


enforce  obedience  to  fuch  wiiti  but,  if  the  party  ferved  therewith,  fhould  negkft  or  refufe  to  obey  the 
fame,  the  court  oi  King's  Bench,  in  the  next  term,  could  enforce  obedience  to  fuch  writ  by  attachment.'" 
—Upon  the  yih  queftion,  "  That  a  judge,  before  the  faid  ftatute,  for  his  refufal  to  grant  2i  vint  of  haheca 
corpus,  where  he  ou^ht  to  have  granted  it,  would  have  been  liable  to  punilhment  in  the  fame  manner  as 
for  any  other  breach  cf  hi-  duty." — Upon  :he  ^th  qusftion,  "  That,  in  cafe  fuch  writ  of  habeas  corf  us, 
at  the  common  law,  be  di-edttd  to  ary  pcrf  n  returnable  mtnedhti,  fuch  perfon  may  ftand  out  an  a/:as 
AnAfluries,  if  the  party  fuing  out  the  writ  chufes  to  fue  out  an  alias  and  f'urks  habiis  corpus  5  but  the 
court  wih  giant  an  attachment  for  thefirft  dlfobedience,  without  putting  the  party  to  his  «/iji  and //«n«." 
— Upon  the  9th  queftion,  "  That  the  faid  itatuce  of  the  31  ft  of  King  Charles  2.  and  the  feveral  provi- 
fions  therein,  do  not  extend  to  any  cnfes  of  imprifonment,  detainer,  or  relhainc  whatfoever,  except  cafes 
cf  commitment  for  criminal,  or  fuppofsd  criminal  matters." — Upon  the  loth  queftion,  "  That  the 
judges  were  fo  bound  by  t'ne  fids  fet  forth  in  the  return  to  the  writ  oi  habeas  corpus,  that  they  cannot 
enter  into  proof  by  affidavits  to  controvert  the  return  j  the  fadts  fet  forth  in  the  return  C^n  be  contro- 
verted or  contradifted  only  by  the  verdidl  of  a  jury." 

Mr.  Baron  Leg'rc,  upon  the  2d  queftion,  delivered  his  opinion,  "  That,  in  cafes  not  within  the  faid 
aft,  fufh  writ-  oibbeas  corpus,  by  the  law  as  it  now  ftands,  may  iflue  in  the  vacation,  by  fiat  from  a 
judge  of  the  court  of  King's  Bench,  returnable  before  himfeif." — Upon  the  4th  quelUon,  "  That,  at 
the  common  law,  and  befoie  the  ftatute  of  habeas  corpus  in  the  3;ft  of  King  Charles  2.  no  judge  could 
regularly  iflue  a  writ  of  halcas  corpus  ad Jubjkier.dum,  in  time  of  vacation,  in  any  cafe." — Upon  the  5th 
queftion,  "  That  the  judges,  at  the  ccmn-.on  law,  and  before  the  faid  ftatute,  were  not  bound  to  ilTue 
fuch  vini  of  habeas  corpus  ad  jubjicierdum,  in  lime  of  vacation,  upon  the  demand  of  any  perfon  under  re- 
ftraint ;  but  might  refufe  to  award  fuch  writ,  if  they  thought  proper." — Upon  the  6th  queftion,  "  That 
the  judges,  at  the  common  law,  and  before  the  faid  ftatute,  were  not  bound  to  make  fuch  writs,  iflued  in 
time  of  vacation,  returnable  immediate,  and  could  rot  enforce  obedience  to  fuch  writ  iflTued  in  time  of 
vacation,  it  t^.e  party  ferved  therewith  ftieuld  negled  or  refufe  to  obey  the  fame,  by  any  mrans." — Upon 
the  7th  queftion,  "  That  if  a  judge,  before  the  faiu  ftatute,  fiiould  have  refufed  to  grant  the  faid  writ 
upon  the  demand  of  any  perfon  under  a?y  reftiaiiit,  the  fubjcdt  had  not  any  remedy  at  law,  by  adionor 
otherwife,  againft  the  judge  fcr  fuch  refufal."— Upon  the  8th  queftion,  "  That  in  cafe  a  writ  of  habeas 
corpus  ad  lu'-jkitrjurn,  at  the  cmmon  law,  had  been  diredled  to  any  perfon,  returnable  irr.meciate,  fuch 
perf(  n  might  have  ftood  out  an  alias  and  pluries  habeas  corpus,  before  due  obedience  thereto  could  have  been 
regularly  enforced  by  the  courfe  of  the  crmmon  law  ;  but  as  the  law  now  ftandj,  the  pradice  has  long 
prevailed,  fo  the  court  of  King's  Bench  to  enforce  the  firft  habeas  corpus  by  an  attachment." — Upon  the 
9th  queftion,  '■  !  hat  the  laid"  ftatute  of  the  31ft  of  King  Charles  a.  and  the  feveral  piovifions  therein 
mads  f  r  the  immediate  awarding  and  returning  the  writ  of  habeas  corpus,  do  not  ex' end  to  the  cafe  of  any 
imaa  compelled  againft  his  will,  in  time  of  peace,  either  into  the  land  or  fea  fervice,  without  any  colour  of 
legal  authority  ;  cr  to  anj  cafes  of  imprifonment,  detainer,  or  reftraint  whatfoever,  except  cafes  of  com- 
mitment for  criminal  rr  fuppnfed  criminal  matters." — Upon  the  icth  queftion,  "  That  the  judges  are  not 
in  all  cafes  whatfoever  fo  bound  by  the  fafts  fet  forth  in  the  return  to  the  writ  of  habeas  corpus,  that  they 
cannot  difchaige  the  perfon  brought  up  before  them,  although  it  fhould  appear  moft  manireftly  to  the 
judges,  by  the  deareit  and  rr.oft  undoubted  proof,  that  luch  return  is  falfein  faft  ;  and  that  the  perfon  fo 
br<u^ht  up  is  refttained  of  his  liberty  by  the  moft  unwarrantable  means,  and  in  direct  violation  of  law  and 
juftice." 

Mr.  Juftice  Cli-ve,  upon  the  2d  and  ^\h  qucfticns,  delivered  his  opinion,  "  That,  at  the  common  law, 
and  before  the  ftatute  cf  31  Car.  2.  no  judge  could  regularly  iflue  a  writ  of  habeas  corpus  ad  jubjickndum  in 
time  of  vacation  ;  but  by  the  law  as  it  now  ftands,  fuch  writs  may  iiTue  in  the  vacation,  by  fiat  from  a 
judge  of  the  court  of  King's  Bench,  returnable  before  himfelf." — Upon  the  5th  qtitftion,  "  That  no 
judge  by  the  common  law,  and  before  the  faid  ftatute,  was  bound  to  iflue  fuch  writs  of  habeas  corpus  and 
fubjicierdum  in  time  of  vacation  upon  the  dernand  of  any  perfon  under  reftraint,  and  the  jurigesmight  re- 
fufe  to  award  fuch  writ." — Upon  the  6th  queftion,  "  That  the  judges  by  ti^e  cummon  law,  and  before 
the  faid  ftatute,  were  not  bouad  to  make  fuch  wiits  fo  iflued  in  time  of  vacation,  returnable  immediaref 

and 
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By  a  provifo  in  §  6.  of  the  ftatute  of  James,  that  a£l  is  limited 

to  fuch  "  courts  of  record  only,  and  for  {o  long  time  only  as  there 

••  is  or  fhall  be  an  utter  barrifter  of  three  years  ftandinp-  at  the 

•*  bar  of  one  of  the  four  inns  of  court,  who  (hall  be  fleward  or 

•*  under-fteward,  town-clerk,  judge,  or  recorder  of  fuch  inferior 

«*  court,  or  affidant  to  fuch  judge  or  judges  of  the  fame  as  fhali 

•*  not  be  an  utter -barrifter  or  uttcr-barriiters  of  fuch  ftanding, 

"  there  prefent,  and  not  of  counfel  in  any  a6lion  or  fuit  there 

**  depending." 

Chpham*!         If  this  provifo  be  not  compHed  with,  the  caufc  may  be  removed 

cafe,  Cro.     at  aj^y  tjj^g  .  a^^i  jj-  jg  j^Qt;  enough  that  the  judge  is  a  barrifter  j  he 

AnoJ^*       muft  be  actually  prefent  at  the  trial. 

3  Mod.  89.     Fairley  v.  M'Connel,  i  Burr.  514.     Tidd's  Pr.  178, 


Watfon  V.  But  if  the  writ  be  difallowed  by  the  judge  of  the  inferior 
r  "h%  court  for  any  of  the  caufes  about  fpecified,  it  muft  be  returned  to 
Haley's        t^e  court  abovc  Vi  ith  th^fpecial  matter.] 

caf  ,  1  Mod.  195. 

Saljc.  352.  It  fufpends  the  power  of  the  court  below ;  fo  that  if  they  pro- 
f'*J'5*,         ceed  after,  the  proceedings  are  {a)  void,  and  coram  nonjudice. 

after  ferving  a  writ  of  habeas  corput  it  is  error  to  proceed  after.  Cro.  Car.  261.  Ellis  v.  Johnfon, 
a  Jon.  209.  S.  P.  adjudged.  That  if  zhabcai  corpus  be  diiedled  to  an  infe:ior  court,  relurnabie  two 
days  after  th«  end  of  the  term,  yet  the  inferior  court  cannot  proceed  con:riry  to  the  writ  of  habeas  cor- 
tus.     Mod.  105.     iz  Mod.  666. 

By 

and  they  could  not  enforce  obedience  to  fuch  writ  jfTued  in  the  time  of  vacation,  if  the  psrty  ferved 
therewith  refufed  to  obey  the  fame."— Upon  the  7th  queftion,  "  That  the  fubjedt  had  not  any  remedy, 
by  law  or  otherwife,  againft  a  judge  for  what  he  did  in  his  judicial  capacity,  before  the  faid  itatuCe 
31  Car.  2." — Upon  the  8th  queftiou,  "  That  at  common  law,  the  court  always  granted  an  elias  and 
fluiics  habeas  corp.s  before  they  enforced  obedience  by  attachment."  — Upon  tiie  9th  queftion,  "  That 
the  words  of  the  ftatute  of  the  31  Car.  2.  and  of  the  feveral  provifions  therein  made,  for  the  immediate 
awarding  and  returning  the  writ  of  habeas  corpus,  do  notext;nd  to  the  cafe  of  any  man  compelled  againft: 
his  will,  in  time  of  peace,  either  into  the  land  or  fea  fcrvice,  without  any  colour  of  le^al  authority  j  or 
to  any  cafes  of  imprifonment,  detainer,  or  reftraint,  whatfoever,  except  cafes  of  commitment  tor  criminal 
or  fuppofed  criminal  matters." — Upon  the  10th  queftion,  "  That  the  judges  are  not  in  all  cales  fo  bound 
by  the  return  to  the  writ  of  habeas  corpus,  that  they  cannot  difcharge  the  perfon  brought  before  them, 
in  cafe  it  manifeftly  appears  to  them  that  fuch  return  is  falfe,  and  that  the  perfon  is  retrained  of  his 
liberty  by  the  mcft  unwarrantable  means,  and  in  dire£l  violation  of  law  and  juftce." 

Mr.  Juftice  Demiijon,  upon  the  2d  queftion,  delivered  his  opinion,  "  That  in  cafes  not  within  the 
^d  aft,  fuch  writs  of  habeas  corpus,  by  the  law  as  it  now  ftands,  may  iflue  in  the  vacation  by  fiat  from 
■  judge  of  the  court  of  King's  Bench,  returnable  before  himfelf."— Upon  the  4th  queftion,  "  That 
before  the  ftatute  of  the  3  lit  of  King  Charles  a.  the  judges  of  the  court  of  King's  Bench,  by  ufage, 
might  ifliie  a  writ  of  habeas  corpus  ad  fubjicitrdum  in  time  of  vacation."— Upon  the  5th  queftion, 
•'  That  the  judges  of  the  court  of  King'b  Bench  might  iffue  fuch  writs  in  time  of  vacation,  upon  pro- 
bable caufe  proved  by  aftidavits  ;  but  the  ufage  was  not  certainly  eftabli/hed."— Upon  the  6th  queftion, 
*'  That  the  judges  of  the  court  of  King's  Bench,  before  the  faid  ftatute,  might  make  fuch  writs  re- 
turnable either  imtnediaic,  or  in  the  fubfequent  term  j  but  could  not  enforce  obedience  to  fuch  writ  iffued 
in  the  vacation  ;  but  it  might  be  dor.e  in  the  fubfequent  term." — Upon  the  7th  queftion,  "  That  if  a 
judge,  before  the  ftatute,  ftiould  have  refufed  to  grant  the  faid  writ  upon  demand,  no  aftion  would  lie 
againft  him."— Upon  the  8th  queftion,  "  That  before  the  faid  ftatute,  the  party  might  ftand  out  an 
clias  and  pluries  j  but,  fince  the  faid  ftatute,,  the  courfe  hath  been  to  grant  an  attachment  without  any 
alias  or  /j/ttWa."— .Upon  tlie  9th  queftion,  "  That  the  faid  ftatute  of  the  31ft  of  Kmg  Charles  2., 
and  the  feveral  provifions  theiein  made,  for  the  immediate  awarding  and  returning  the  writ  of  habeas 
corpus,  do  not  extend  to  the  cafe  of  any  man  compelled  againft  his  will,  in  time  of  peace,  either  into  the 
land  or  fea  fervice,  without  any  colour  of  legal  authority  ;  or  to  any  cafes  of  imprifonment,  detainer,  or 
reftraint  wbatfoever,  except  cafes  of  commitment  for  criminal  or  fuppofed  criminal  matters." — Upon  the 
loth  queftion,  *•  That,  in  all  cafes  whatfoever,  where  the  return  confifts  of  fafts  juftifying  the  taking 
and  detaining  by  law,  the  judges  are  fo  bound  by  the  fafts  fet  forth  in  the  return  to  the  writ  of  habeas 
(trfusy  that  they  cannot  difcharge  the  perfon  brought  uf  before  them  upon  affidavits  to  be  read  in  that 

c  proceeding. 
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By  this  writ  the  proceedings  in  the  inferior  court  are  at  an  Skin.  244- 
cnd  •,  for  the  perfon  of  the  defendant  being  removed  to  the  fupe-  ^jji^^^.^f^'^"'^ 
rior  court,  they  have  loft  their  jurifdi£lion  over  him,  and  all  the  dothnocrc- 
proceedings  in  the  fuperior  court  are  de  novo,  and  (a)  bail  de  novo  move  the 
mud  be  put  in  in  the  fuperior  court.  return 'iJ^* 

merely  a  hirtory  or  account  of  the  proceedings  below  fent  up  to  the  fuperior  court,  to  enable  thcra 
to  judye  and  determine  the  matter  there.  Ihld.  i  Salic  352.  6  Mod.  177.  I  Term  Rep.  372} 
(j)  That  though  the  fum  be  under  10/.,  yet  if  in  tlie  inferior  court  fpecial  bail  was  requifite,  theie 
&all  be  fpecial  bail  in  the  court  above. 

And  although  this  writ  be  a  writ  of  right,  yet  w^here  it  is  to  Salk.  8. 
abate  a  rightful  fuit  the  court  may  refufe  it ;  as  where  an  adion  P^-  *°'. 

-,,         o,  ,  .nr'r.'i  1  1         Hethering- 

of  debt  was  brought  agauift  a  feme  iole  m  the  palace  court,  who,  ton  and 
after  appearance  and  plea  pleaded,  married,  and  then  removed  Reynolds, 
the  caufe  by  habeas  corpus  to  B.  R.  where  (lie  pleaded  her  cover- 
ture in  abatement ;  the  court  held,  that  if  this  matter  had  been 
moved  on  the  return  of  the  habeas  corpus,  they  would  have  granted 
z  procedendo ;  but  that  now  the  plea  in  abatement  muft  be  holden 
good ;  for  the  proceedings  are  de  novo,  and  the  court  takes  not  no- 
tice of  the  proceedings  below,  or  of  what  preceded  the  habeas  ^ 
corpus. 

After  an  interlocutory,  and  before  final  judgment  in  an  Inferior  Salk.  352, 
court,  a  habeas  corpus  cum  caufd  was  brought ;  before  the  return  of  P'-  '^• 
the  writ  the  defendant  died,  and  a  procedendo  was  awarded,  be- 
caufe  by  the  8^9  W.  3.  cap.  1 1.  the  plaintiff  may  have  a  fcire 
facias  again  ft  the  executors,  and  proceed  to  judgment,  which  he 
cannot  have  in  another  court  ;  and  by  this  means  he  would  be 
deprived  of  the  efFedt  of  his  judgment,  which  would  be  unrea- 
fonable. 

If 


proceeding,  contradicting  the  fafls  contained  in  the  return  ;  but,  if  it  fhould  appear  moft  manifellly  to 
the  court,  by  the  cleareft  and  moll  undoubted  proof,  either  in  aftion  or  in  fome  collateral  proceeding, 
that  fuch  return  is  falfe  in  faft,  and  that  the  perfon  fo  brought  up  is  reltrained  of  his  liberty  by  unwar- 
rantable means,  and  in  direft  violation  of  law  and  julVice,  the  prifoncr  may  be  difcharged." 

Lord  Chief  Baroa  Parker,  upon  the  id  qucftion,  delivered  his  opinion,  "  That  in  cafes  not  within 
the  adt  of  the  31ft  of  King  Charles  2.,  writs  of  habeas  corpus  ad Jubjldemiutr!,  by  the  law  as  it  now 
ftands,  may  iflue  in  vacation,  by  fiat  from  a  judge  of  the  court  of  King's  Bench,  returnable  before 
himfelf." — Upon  the  4th  queftion,  "  That  berore  the  llatut*  of  the  ^ift  of  King  Charles  2.,  fome  of 
the  judges  of  the  King's  Bench  did,  in  fadt,  iiTue  writs  of  habeas  corpus  ad Jubjicierdi'fn  in  ime  of  va- 
cation j  but  it  does  not  appear  to  his  fatisfaftion,  that  there  was  any  certain  lefled  pradlice  for  ifluing 
writs  of  habeas  corpus  adfubj'uiendtim  in  vacation,  befoie  the  fla'ute  of  tile  5  ft  of  King  Charles  2. 
upon  the  application  of  a  pe.fon  under  reftraint;  but  it  has  been  (liewn  that,  in  two  inftances  before 
the  faid  ftatute,  the  court  difapproved  of  fuch  practice  ;  and  he  is  therefore  inclined  to  think,  that  the 
judges  of  the  court  of  King's  Bench  could  not,  before  the  faid  ftatute,  regularly  il'.ue  a  writ  oi  bobcat 
corpus  adfubjkiendum,  for  the  purpofe  of  dilcharging  or  bailing  any  peifun  l>  u' dei  rpftraint  as  afore- 
/aid,  though  he  cannot  pofitiveiy  fay  that  they  could  not  do  fo." — Upon  the  yh  queltion.  "  That  the 
judges,  at  the  common  law,  and  before  the  faid  ftatute,  were  not  bound  to  illue  Inch  wiit  of  habeat 
corpus  ad  jubjicierdum  in  time  of  vacation  upon  the  demand  of  anv  perfon  under  reft.aiut,  but  might 
refufe  to  award  fuch  writ,  if  a  proper  foundation  was  not  laid  for  it  by  affidavit." — Upon  the  6th 
queftion,  "  That  the  judges,  at  the  common  law,  and  before  the  fa.d  ftatute,  were  not  bound  to  make 
writs  of  habeas  co'-pus  ad fubjicicndum,  iffued  in  vacation,  retuinnble  immediate  ;  nor  could  tiiey  in  time 
of  vacation  enforce  obedience  to  fuch  writ  iffued  in  time  of  vacation,  if  the  p?rty  ferved  therewith 
fhould  negled:  or  refufe  to  obey  the  fame,  by  any  means  whatfoevcr." — Upon  the  7th  queft'i.n,  "  That 
if  a  judge,  before  ihe  faid  ftatute,  fhould  have  refufed  to  granr  the  faid  writ,  upon  the  ceinand  rf  any 
perfon  under  any  reftraint,  the  fubjedl  had  not  any  remedy  at  law,  by  a£lion  or  otherwife,  ag.iinft  the 
i«idge  for  fuch  refufal."— iUpon  the  Sth  queftion,  <'  That  in  cafe  a  writ  of  babeai  ccr^ui  adjubjkitr.aum, 

at 
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2  Roll.  If  an  a£lion  be  brought  in  London  for  calling  a  woman  a  wliore, 

Abr.  69.       jj^jg  cannot  be  re:noved  by  habeas  corpus^  becaufe  the  words  are 
'  ^^*     not  actionable  elfewhere  ;  and  if  allowed  to  be  removed  the  cuf- 
tom  would  be  defhroyed. 
Pope  V.  [So,  where  zfane  covert y  fole  trader  in  London,  is  fued  in  either 

Vaux,  iBi.     Qf  (.j^g  city  courts. 

Rep.  1060.  '' 

Fry  V.  Gary,       Where  an  a£lion  was  brought  in  the  court  of  the  (heriffs  of 
s  Str.  527.    London  againft  two  partners,  and  one  of  them  brought  a  habeas  corpus 
and  put  in  bail  for  himfelf  only,  ^procedendo  was  granted  ;  for  other- 
wife  the  plaintiff  would  have  been  difabled  to  go  on  in  either  court. 
Anon,  If  a  prifoner,  who  is  brought  up  from  a  county  gaol,  to  be 

iSif.  30S.    turned  over  to  tlie  King's  Bench,  will  not  pay  the   Iheriff  the 

charges  of  bringing  him  up,  the  court  will  remand  him. 
Nicholas  If  one  (hilling  per  mile  is  tendered  and  refufed,  attachment 

Fling's  cafe,  (hall  be  granted. 

Barnes,  377.  ° 

Hoimanv.        But  the  gaoler  muft  obey  the  habeas  corpus^  though  the  prifoner 
Barber,         refufc  to  pay  his  fees,  for  he  has  his  remedy  for  them. 

If 


at  the  common  law,  and  before  the  faid  ftatute,  had  been  direfted  to  any  peifjn,  returnable  immediate, 
fuch  perfon  might  have  flood  oat  an  alias  and  p'uiia  habeai  corpus  befoie  due  obedience  thereto  could 
have  been  regularly  enforced  by  the  courfa  of  the  common  l-iw  j  but  the  method  of  p/ocseding  by  alias 
and  phries  habeas  corpus,  in  cjfes  out  of  the  faid  ftacute,  has  bsert  long  difcontinued  ;  and,  in  cafe  a 
writ  of  habeai  corpus  aJ  fubjiciendutn,  at  the  common  law,  be  now  direfted  to  any  perfon  returnable 
immediiite,  he  thinlcs  that  the  court  would  enforce  obedience  to  fuch  wiit  by  attachment." — Upon  the 
5th  queftion,  "  That  the  faid  ftatute  of  the  3  ;  It  of  King  Charles  z.,  and  the  fev&ral  provilions  therein 
made  for  the  immediate  awarding  and  returning  the  writ  of  habeas  copus,  do  not  extend  to  the  cafe  of 
any  man  compelled  againft  his  will,  in  time  of  peace,  either  into  the  land  or  fea  fervice,  without  any 
colour  of  legal  authority  ;  or  to  any  cafes  of  imprif)nment,  detainer,  or  reftraint  whatfocvsr,  except 
cafes  of  commitment  for  criminal  or  fuppofed  criminal  matters." — Upon  the  10th  queftion,  "  That  in 
no  cafe  whatfoever  the  judges  are  fo  bour.d  by  the  fadts  fet  forth  in  the  return  to  the  writ  of  habeas  corpus, 
that  they  cannot  difcharge  the  perfon  brought  up  befoie  them,  if  it  Ihould  appear  moft  manifeftly  to  the 
judges,  by  the  cleareil  and  moft  undoubted  proof,  that  fuch  return  is  falfe  in  fadl,  and  that  the  perfon 
lb  brought  up  is  iei}rained  of  his  liberty  by  the  moft  unwarrantable  means,  and  in  dire£l  violation  of  law 
andjufticcj  but,  by  the  cIe-:roft  and  moft  undoubted  proof,  he  unde.ftands  the  verdidt  of  a  jury,  or 
judgment  on  demurrer,  or  otherwiife,  in  an  aftion  for  a  falfe  return  ;  and,  in  cafe  the  fadts  returned 
to  a  writ  of  habeas  corpus  fhew  a  fufficient  ground  in  point  of  lavv  tor  fuch  reitraint,  he  is  of  opinion, 
that  the  court,  or  judge,  before  whom  fuch  writ  is  returnable,  cannot  tiy  the  fa£ts  contained  in  fuch 
return  by  affidavits." 

Lord  Chief  Juitice  JVil!:s,  upon  the  zA  que.lion,  d-livered  his  opinion,  "  That  in  cafes  not  within 
the  faid  aft,  fuch  writs  of  habeas  corpus,  by  the  law  as  it  now  ftands,  may  iflue  in  the  vacation,  by  fiat 
from  a  judge  of  the  court  of  King's  Bench,  ijturnable  before  himielf."^Upon  the  4th  queftion, 
**  That  at  the  common  law,  and  befo  e  the  ilat^te  of  the  3ilt  of  King  Charles  i.,  none  of  the  judges 
could  regularly  ifTue  an  habeas  corpus  ad  fubj icier dum  in  time  of  vacation,  in  any  cafe  whatfoever."— 
Upon  the  i;th  queftion,  "  That  the  judges,  at  t!-.e  common  law,  and  before  the  faid  ftatute,  were  not 
bound  to  ifljae  fuch  writs  of  habeas  i.rj  -is  ad  Jubjic'iendum  in  time  of  vacation,  upon  the  demand  of  any 
perfon  under  reitraint ;  but  that  they  might  refufe  to  award  fuch  writ,  if  they  thought  proper."— Upon 
the  6th  queftion,  "  That  the  judges,  at  the  common  law,  before  the  faid  ftatute,  were  not  bound  to 
make  fuch  writs,  to  iiTaed  in  time  of  vacation,  returnable  in:m-d!aie^  aiid  that  they  could  not  enforce 
obedience  to  (uch  writs  iffued  in  time  of  vacation,  if  the  party  ferved  therewith  fliould  negledt  or  refufe 
to  obey  the  fame,  by  any  means  whatfoever,  before  tlie  next  term."— Upon  the  7th  queftion,  "  That  if 
a  judge,  before  the  faid  ftatute,  fli'nild  have  retufed  to  grant  the  faid  writ  upon  the  demand  of  any  per- 
fon under  any  reftiaint,  the  fubjedt  had  not  any  remedy  at  law,  by  aftion  or  otherwif;,  againft  the  judge 
for  fuch  refufal." — Upon  the  8th  queftion,  "  That  in  cafe  a  habeas  corpus  ad  fubficiendum,  at  the 
common  lavv,  had  been  diredted  to  any  perfon,  returnable  immeJiare,  fuch  perfon  might  ftand  out  an 
<r/wi  and  pluries  habeas  corpus  before  due  obedience  thereto  could  be  regularly  enforced  by  the  courfe  of 
the  common  law." — Upon  the  9th  queftion,  "  That  the  words  of  the  ftatute  of  the  31ft  Car.  2.,  and 
the  feveral  pxovifloas  tbereia  made  int  the  unmediate  awaidtDg  aad  returning  the  writ  of  habeas  corpus, 

do 
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If  plaintlfF  deliver  flierifF  habeas  corpus  to  remove  defendant  in  White  ▼. 
execution  on  a  ca.fa.  to  B.  R.  prifon,  he  cannot  refufe  to  obey  ^^^'^''^'g 
till  his  poundage  is  paid.     Semb.     Sed.  qii.  For  it  was  argued  in 
this  cafe,  that  he  fhould  carry  him  to  a  judge's  chambers ;  and 
Fojlery  J.  faid,  if  he  came  before  him,  he  would  not  turn  him 
over  till  poundage  paid. 

If  it  is  tefted  in  term,  it  may  be  returnable  immediate  before  the  Bettefworth 

chief  juftice.  ;•  ^'"'  3 

J  Buvr.  1875. 

Plaintiff  may  remove  defendant  by  this  writ,  after  he  has  de-  Ibid. 
clared  againft  him  in  cuftody  of  the  iherilF. 

Defendant  may  be  committed,  though  return-day  is  paft.  Hewitt  v. 

Powell,  Barnes,  221. 

A  prifoner  in  the  Fleet  by  procefs  of  C.  B.  may  be  brought  up  Barnes,385, 
by  rule,  but  if  holden  by  execution  of  another  court,  there  muft 
be  habeas  corpus. 


do  not  extend  to  the  cafe  of  any  man  compelled  againft  his  will,  in  time  of  peace,  either  into  the  land  or 
fea  fervice,  without  any  colour  of  legal  authority  3  nor  to  any  cafes  of  imprifonment,  detainer,  or  re- 
ftraint,  except  cafes  of  commitment  f^r  criminal  or  fuppofed  criminal  matters."— Upon  the  lotli 
queftion,  "  That  the  judges  are  not  in  all  cafes  whatfoever  fo  bound  by  the  fafts  fet  forth  in  the  return 
to  the  writ  of  habeas  corpus,  that  they  cannot  difcharge  the  perfon  brought  up  before  them,  though  it 
Ihould  appear  moft  manifeftly  to  them,  by  the  cleareft  and  moft  undoubted  proof,  that  fuch  return  is 
falfe  in  faft,  and  that  the  perfon  fo  brought  up  is  reftrained  of  his  liberty  by  the  moll  unwarrantable 
means,  and  in  diredl  violation  of  law  3nd  juftice." 

Then  it  was  propofed,  •'  That  the  following  queftion  be  put  to  the  judges,"  •videlicet,  "  Whether, 
If  a  writ  of  habeas  corpus  ad  fubjk'iendum  at  the  common  law  b-  applied  for,  either  in  term  or  vacation- 
time,  by  the  friend  or  agent,  and  on  the  behalf,  of  any  perfon  under  adtual  confinement  or  rettraint ; 
and  if  the  perfon  fo  applying  fhould  make  an  affidavit  of  fuch  confinement  or  reftraint,  and  that  he 
believes  the  fame  not  to  be  by  virtue  of  any  commitment  for  criminal  or  fuppofej  crim'mal  matter,  but 
fliould  declare,  that  he  could  give  no  other  material  information  relative  thereunto  ;  would  fuch  an 
affidavit,  as  the  law  now  ftands,  be  a  proper  probable  caufe  for  the  awarding  of  the  faid  writ  of  habeas 
corpus?  and  would  the  court,  or  judge,  be  bound  immediately  to  award. the  fame  as  a  writ  of  right  ? 
or  would  the  court,  or  judge,  be  bound  to  refufe  the  fame  upon  fuch  affidavit  only  ?  or  is  it  in  fucfi 
cafe  entirely  left  to  the  difcretion  of  the  court,  or  judge,  to  grant  the  faid  writ  of  habeas  corpus  to  one 
perfon  upon  fuch  affidavit,  and  refufe  it  to  another  upon  fuch  affidavit,  if  they  ihould  fo  think  fit  ?" 
And  the  fame  being  objeded  to,  after  debate,  the  queftion  was  put,  "  Whether  the  faid  queftion  ibaU 
be  put  to  the  judges  ?"  It  was  tefolved  in  the  negative.] 
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(A)  Of  the   Nature  of  the   Relationfhlp   between 
Heir  and  Anceftor. 

(B)  Of  the  feveral  Kinds  of  Heirs :  And  herein, 

1.  Of  the  Heir  Apparent. 

2.  Of  the  Heir  General,  or  Heir  at  Common  Law. 

3.  Of  the  Special  Heir,  or  Ifliie  in  Tail. 

4.  Of  the  Cuftomary  Heir, 

5.  Of  the  Hares  FaSfus, 

(C)  Of  what   Conditions,    Covenants,  &c.  of  the 
Anceftor,  the  Heir  fhall  take  Advantage. 

(P)  What  Conditions,  Covenants,  &c.  fhall  extend 
to  him  fo  as  to  bind  him. 

(E)  What  Adions  he  may  commence  and  profecutc 
in  Right  of  his  Anceftor. 

(F)  Where  the  Heir  Ihall  be  faid  to  be  bound  to 
anfwer  his  Anceftor's  Debts  and  Contrads. 

(G)  How  to  be  proceeded  againft  where  he  is  bound. 

(H)  Where   he   fhall  be   liable   himfelf,    and   the 
Judgment  general  or  fpecial :  And  herein, 

1.  Where  he  fhall  be  liable  for  his  falfe  Pleading. 

2.  Where  by  his  Promife  to  pay  or  difcharge  the  Debt  of 
his  Anceftor. 

( I )  What  fhall  be  Aflets  in  his  Hands. 

What  Things  (hall  go  to  the  Heir,  and  not  to  the  Executor, 
vide  Tit.  Executors  and  Admimjirators, 

(A)  Of 
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(A)  Of  the  Nature  of   the   Relationfhip   between 
Heir  and  Anceftor. 

AN  heir,  faitli  niy  Lord  Coke,  in  the  legal  underftanding  of  Co.  Lit. 
the  (a)  common  law,  is  he  to  whom  lands,  tenements,  or  7-  J*, 
hereditaments,  by  the  a£t  of  God  and  right  of  (b)  blood  do  de-  L\°Bu*by 
fcend,  of  fome  eftate  of  (c)  inheritance.  the  civil 

Jaw  hares 
ex  tejiamtrto  ftxcedit  in  uni-verfum  jus  tefiatoris^  (o  that  by  taking  the  whole  eftate,  whether  it  be  real  or 
perfonal,  by  the  wili  he  is  made  heir,  and  called  only  by  that  name.  Godolph.  Orph.  Leg.  119.  {i>)  And 
therefore  heir  and  anceltor  are  always  applied  to  natural  perfons,  as  predecelFor  and  fucceiror  are  to  bodies 
politick  and  corporate.  Co.  Lit.  78.  b.  (c)  For  a  man  cannot  be  heir  to  goods  or  chattels  ;  for  hares 
dhitiir  ab  hareditate,  Co.  Lit.  3.  a.  vd  dkitur  ab  harendo,  quia  hartdiias  fibi  baret.     Co.  Lit.  7.  b. 

The  word  heh'  in  the  notion  of  it  implies,  that  the  party  hath  {d)  Co.  Lit. 
all  thofe  legal  [d)  qualifications  which  our  laws  require  in  all  per-  9-    2ut 
fons  that  reprefent  or  ftand  in  the  place  of  another,  and  is  of  exceptions 
fuch  importance,  that  regularly  Without  the  word  heir  no  fee-  to  the  gene 
fimple  can  be  created.  !?'/"'% 

■■^  For  thefe, 

and  that  an  heir  at  law  is  to  be  favoared,  -vide  tit.  J)ej'ce)it,  ST  vide  tit.  EJ}ate  in  Fee-Jimphy  and  tit.  Dt' 
"vlfti  £f  infra. 


(B)  Of  the  feveral  Kinds  of  Heirs :  And  herein, 

I.  Of  the  Heir  Apparent. 

TtERE  we  muft  obferve,  that  no  perfon  can  be  heir  until  the  Co.  Lit. 

•*-  •*   death  of  his  anceftor,  according  to  the  rule,  nefno  ejt  hueres  ^-  ^■ 

vhentis  (e)-,  yet  in  common  parlance  he,  who  ftands  neareft  in  de-  jj  a„  ex^* 

gree  of  kindred  to  the  anceftor,  is  called,  even  in  his  life-time,  cett/on  to 

heir  apparent  (■ /).  this  rule  in 

t^  \J  J  the  cafe  of 

the  Duchy  of  Corn-mail,  which  the  king's  firft-born  fon  takes  by  hereditary  right  in  the  llfetiine  of  his 
father  uno-sr  the  ii  Ed.  3.  :  for  without  an  a£l  of  parliiment  the  courfe  of  defcent  could  not  be  al- 
tered. 8  Co.  16.  (_/")  He  is  not  called  her  apparent,  unlefs  his  right  of  inheritance  be  indefsartble, 
provided  he  outlive  the  ancfftor  :  if  he  be  only  heir  io  the  prefent  circumftances  of  things,  fut-jecl  co 
have  his  right  defeated  by  the  contingency  of  fome  nearer  heir  being  born,  he  is  called  only  preluuipcivc 
heir,     a  Bl.  Comm.  208.]  , 

Alfo,  the  law  takes  notice  of  an  heir  apparent  fo  far  as  to  al-  3  Co.  37. 
low  the  father  to  bring  at^  action  of  trelpafs  for   taking  away  R^tc'i^'s 
his    fon    and   heir,    quare  jUinm    fs*  haredem  rapiiit,    the    father  Lit.'-c.sV 
being  guardian  by  nature  to  his  fon  where  any  lands  defcended  Dyer,  1S9. 
to  him.  Vaugh.iSc. 

Alfo,   a  perfon  may  take  by  purchafe,   or  defcript  10  perfons,  by  Vent.  311. 
the  name  of  heir  even  in  the  life-time  of  his  anceftor;  as  where  334-Ray'n. 
a  man  devifed  lands  to  A.  and  his  heirs  during  the  life  of  .5.  in  ^?°*  ^-^l' 
truft  fot  B.  and  after  the  deceafe  of  B.   to    the  heirs  male  of  chet  and 
the  body  of  B.  now  living,  it  was  held  that  by  this  devife  the  Durdant. 
remainder  was  immediately  vefted  in  the  fon,  and  that  the  words  ^"^^  j,^^/' 
heirs  male  noiv  living  in  a  will,  were  a  full  defcription  of  the  fon,  Dtr//>,  let. 

Vol.  III.  G  g  who  <^)' 
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who  then  was  the  heir  apparent  of  B.  and  known  by  the  devifor 

to  be  fo. 
Kelw.  84.          But  the  fon  and  heir  hath  no  power  over  the  inheritance  dur- 
Co.Lit.a6s.  jj^jT  the  life  of  the  anceftor :  Therefore  if  a  fon  and  heir  bargains 
feemsthatif  ^"^  ^^^^^  ^^''^  inheritance  of  his  father,  this  is  void,  becaufe  he 
the  foB  re-    hath  no  right  to  transfer  j  fo  if  he  {a)  releafes,  the  law  is  the 

leafes  with      fame. 

warranty, 

he  and  his  heirs  are  for  ever  barred  by  the  rebutter.     Co.  Lit.  265.  a. 

Co.  Lit.  But  if  the  fon  makes  a  feoffment  of  the  inheritance  of  his 

165.  a.  father,  this  pafles  an  eftate  during  the  fon's  life ;  for  it  is  a 
dilTeifm  to  the  father,  and  the  fon  after  the  father's  death  can- 
not avoid  it :  For  no  man  can  allege  an  injury  in  a  voluntary  a£l 
of  his  own. 
s  Inft.  513.  Neither  is  there  that  privity  between  the  heir  apparent  and  his 
Hob*  -^^'*'  ^""^^o'^*  ^2  to  make  a  fine  levied  by  the  anceftor  a  bar  within 
'  '  the  4  H.  7.  rap.  24.  as  if  the  heir  apparent  be  feifed  of  lands, 
and  the  fatl^er  levy  a  fine  and  die,  it  fliall  not  bar  the  heir ;  be- 
caufe he  does  not  claim  or  derive  any  title  to  the  land  from  his 
father,  and  therefore  in  that  refpedl  (hall  have  five  years  to  pre- 
ferve  himfelf  from  the  fine  :  For  the  privies  underftood  and  in- 
tended by  the  a<ft  are  thofe  who  are  privy  not  only  in  blood,  but 
likewife  in  eftate  and  title  to  the  land  of  which  the  fine  was 
levied,  that  is,  thofe  who  muft  necefTarily  mention  the  conuzor, 
and  convey  themfelves  through  him,  before  they  can  make  out 
their  title  to  the  eftate. 

2.  Of  the  Heir  General,  or  Heir  at  Common  Law. 

That  he  The  heir  at  common  law  is  he  who  after  his  father  or  ancef- 

muft  be  of    j.Qy»g  death  hath  a  right  to,  and  is  introduced  into  all  his  lands, 

the  whole  1  1  1  • 

blood,  not     tenements,  and  hereditaments. 

a  baftard,  alien,  &c.  -vide  tit.  Dejcentt,  and  tit.  Coparceners. 

Co.  Lit.  None  but  the  heir  general,  according  to  the  courfe  of  the  com- 

Cro'fac  *"°"  ^^^^'*  ^^^  ^^  ^^^^  ^°  ^  warranty,  or  fue  an  appeal  of  the  death 
217,218.     of  his  anceftor. 

Vide  tit.  Appeal,  letter  (C). 

Cro.  £iiz.  If  a  condition  be  annexed  to  borough-engllfti  or  gavelkind 
?,°4-  lands,  and  the  condition  be  broken,  the  heir  at  common  law  (hall 

Plow.  28.  ^  ,  ....  ,  .        '      ^  .  I  11 

Co.  Lit.  IT,  enter;  tor  the  condition  is  a  thing  of  new  creation,  and  collate- 
12.  [VJe  ral  to- the  land  :  But  when  the  eldeft  fon  enters,  the  heir  or  heirs 
Juproy  304]  ^y  cuftom  fhall  enjoy  the  land  ;  for  by  breach  of  the  condition  they 

are  reftored  to  their  ancient  eftate. 

Hob.  25.  If  a  man   feifed  of  fee-fimple  lands,  as  alfo  of  lands  of  the 

C0.L1t.376.  i^u^t-ure  of  gavelkind  and  borough-englifli,  acknowledge  a  ftatute, 

and  die,  the  heir  at  law  fhall  make  the  fpecial  or  cuftomary  heirs 

contribute  in  proportion,  becaufe  all  of  them  come  in  as  heirs  to 

the  land  defcended,  and  are  equally  chargeable  with  the  debts  of 

the  anceftor. 

5  Co.  13.3.       So,  if -^.  binds  himfelf  in  a  recognizance  or  ftatute,  and  after 

iCo.25.  b.  jjjg  jg^jj^  ^^^g  ^£  j^j^  j^^^^^  defcend  to  the  heir  of  the  part  of  the 

father, 
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father,  and  fome  to  the  heir  of  the  mother,  both  heirs  fhall  be 
equally  charged  •,  and  if  the  conuzee  loads  one  only,  he  ihall  have 
contribution. 

-  The  heir  at  law  is  bound  by  his  anceflor's  {a)  alienations  and  {")  But  If  a 
difpofitions,  as  alfo  by  his  covenants  and  conditions,  as  far  as  he  '"'*"  "^^" 
hath  alTets.  «  aicer  his 

death  his  heir  at  law  fliallftand  feifed  to  the  ufe  of  hlsyoungeftfon,  this  'n  void.     Hob.  -^ii.  pir.Hobart. 

Alfo,  if  the  anceflor  agrees  to  convey  or  fell  lands,  and  re-  2Vern.  215. 
ceives  part  of  the  purchafe-money,  but  dies  before  a  conveyance  ^^^'^^'. 
is  executed,  and  a  bill  is  brought  againft  the  heir,  he  will  be  decreed  f,,f.'a,wQ\\. 
to  convey,  and  the  money  fhall  go  to  the  executor,  efpecially  if  105.] 
there  are  more  debts  due  than  the  teflator's  perfonal  eftate  is  futfi- 
cient  to  pay. 

So,  if  a  father  conveys  to  a  younger  fon  by  a  defective  convey-  Vije  j  vern. 
ance,  and  dies,  the  heir  at  law  in  two  cafes  fhall  be  compelled  to  ^^^ 
make  it  good,     i .  Where  there  is  a  covenant  for  further  aflur- 
ance,  binding  the  heir.     2.  Where  there  is  a  provifion  made  by 
the  father  in  his  life-time  for  the  heir,  or  he  hath  fuch  provifion 
by  defcent  from  the  father. 

Alfo,  the  heir  at  law  is  bound  by  a  decree  obtained  againft  the  [iVez.  184. 
anceftor;  which  may  be  carried  into  execution  two  ways,      i/?,  '^heenroi- 
If  the  decree  is  enrolled,  the  party  may  fue  out  -x  fubpcsna  fcire  crees  being" 
facias  againft  the  heir,  to  fhew  cauie  againft  the  decree  :  But  this  now  much 
is  only  after  an  enrolment,  and  not  before  :  And  the  party  muft,  ^^^'^^^^  "^ 
at  the  return  of  ihtfuhposnay  fhew  caufe,  if  he  have  any,  againft  the  praftice 

the  decree.  torevivein  all  cafes,  indifctiminately,  by  bill.     Mitf.  Eq.  Pl.  65.] 

2dlyj  The  plaintlfF  may  bring  his  bill  of  revivor,  to  carry  the 
decree  into  execution :  And  this  is  the  fureft  and  fafeft  way;  for 
where  the  decree  was  obtained  againft  the  anceftor,  and  his  heir 
does  not  claim  under  that  title,  but  by  virtue  of  another  title  pa- 
ramount, there  the  decree  can  never  be  carried  into  execution 
againft  him ;  as  where  an  eftate  is  decreed  againft  a  man,  and 
his  heir  infifts  his  father  had  no  title  thereto,  or  was  only  tenant 
for  life  thereof,  the  decree  in  that  cafe  can  never  be  carried  into 
execution  againft  him ;  he  is  at  liberty  to  controvert  thejuftice 
and  validity  of  that  decree ;  he  may  make  a  new  defence  from 
what  his  anceftor  did,  and  vary  his  cafe  as  hefliall  be  advifed, 
and  the  parties  go  into  a  new  examination  of  the  matter,  and  hear 
the  caufe  de  novoj  and  the  court  judge  whether  the  decree  is  right 
or  not,  and  may  affirm  or  reverie  it  at  their  pleafure. 

But  where  one  man  obtains  a  decree  againft  another  for  a  real 
fftate,  and  the  party  dies  before  the  plaintiff  is  put  ip.to  poiTeffion, 
in  that  cafe  if  the  heir  at  law  claims  the  eftate  by  defcent  under 
his  anceftor,  or  as  devifee  under  him,  he  fhall  never  controvert 
the  juftice  of  the  decree  though  his  anceftor  ftiould  have  miftaken 
his  defence ;  nor  Ihall  he  be  at  liberty  to  make  a  new  defence,  or 
enter  into  new  proof,  fo  as  to  overthrow  the  former  decree,  efpe- 
cially where  it  appears  to  the  court  that  the  decree  hath  been  of 
an  ancient  ftanding. 

C  g  2  3-  Of 
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3.  Of  the  fpeclal  Heir,  or  Iflue  in  Tail. 


The  iflue  in  tail  claims  per  (a)  formam  doni,  and  as  the  fta^uttf 
de  donis  preferves  the  eftate  to  him,  his  anceftor  cannot  gram  or 
alien,  nor  make  any  [b)  rightful  eftate  of  freehold  to  another,  but 
for  term  of  his  own  life. 


Lit.  ^613. 

[a)  And 

therefore 

the  rule  of 

ffejp.ofra- 

tris  does  riot 

extend  to  lands  in  tail  ;  for  as  to  them  a  man  muft  claim  as  heir  fer  formam  don't.     Co.  Lit.  15.  'vidt 

tit.  Defcff-.s,  letter  (C).      {b)  How  far  he  may  difcontinue,  -vide  tit.  Difcoritinuance,  letter  (B).    That  by 

the  32  H.  8.  c.  zS.  he  may  m^k^  leafc:  for  three  lives,  or  21  years,  to  bind  his  iilue,  but  not  thole  in 

rcverllon  or  remainder,  -vidi  tit.  Ltajis  and  Tsrntifor  Tears. 


Plowd.  557*. 
SCo.i66.a. 


r.l-  tU. 

Def.ait, 
letter  (D), 
tit.  B:rotigLi- 
Engl'ifb  and 
Gavelkind' 
Co.  Lit. 
J40.  a. 
Co.  Lit.  10. 
Hob.  31. 


Co.  Lit.  2 10. 
a  Lev.  138. 


If  the  ifiue  in  tail  be  attainted  of  felony  in  the  life  of  his  fathefi 
and  pardoned,  upon  the  death  of  the  donee,  the  donor  cannot 
enter  j  for  though  the  difability  to  take  by  defcent  remains  after 
the  par  lion,  yet  the  donor  cannot  enter  againft  his  own  gift  while 
there  is  any  ilTue  in  being  ;  and  though  the  iflue  cannot  by  reafon 
of  fuch  difability  claim  as  heir  to  the  donee,  yet  he  may  enter  as 
a  fpecial  occupant,  for  the  gift  is  flill  a  good  deftgnatio  perfonay  who 
{h?.\\  take  upon  the  death  of  the  donee  ;  but  then  the  iflue  mud 
take  it  fubje£t  to  the  charges  of  his  father,  becaufe  he  is  to  take  it 
as  the  tenant  left  it,  and  confequently  is  to  make  good  all  charges 
which  he  left  upon  it. 

4.  Of  the  Cuftomary  Heir. 

A  cuftom  in  particular  places  varying  the  rules  of  defcent  at 
common  law  is  good  ;  fuch  as  the  cuftom  of  gavelkind,  by  which 
all  the  fons  (liall  inherit,  and  make  but  one  heir  to  their  anceftor: 
the  general  cuftom  of  gavelkind  lands  extends  to  fons  only  :  but 
a  fpecial  cuftom,  that  if  one  bi'other  dies  without  ifliue,  all  his  bro- 
thers may  inherit,  is  good. 

But  if  a  remainder  of  lands  of  the  nature  of  gavelkind  be  limited 
to  the  right  heirs  of  J.  5.,  the  heir  at  common  law  fliall  take  it, 
and  not  the  heirs  in  gavelkind  ;  for  this  remainder  being  newly 
created,  cannot  be  reckoned  within  the  cuftom. 

So,  the  cuftom  of  borough-englifti,  that  the  youngeft  fon  only 
fhall  inherit,  is  good  ;  but  the  youngeft  brother  (hall  not  inherit, 
by  force  of  this  cuftom,  unlefs  there  ihall  be  a  particular  cuftom  to 
that  purpofe  alfo. 

5.  Oi  i\\t  Hisres  faBits. 


3  Co.  42.  a. 


An  h;vres  faBus  is  only  a  devifee  of  lands,  being  made  fo  by  the 
will  of  the  teftator,  and  has  no  other  right  or  intereft  than  the  will 
gives  him. 

It  has  been  holden  in  Chancery,  that  fuch  an  heir  (hall  have 
the  aid  of  the  perfonal  eftate  in  difcharging  the  debts  of  the 
teftator. 

But  this  muft  be  underftood  of  an  hares faclus  of  the  whole 
eftate,  who  fliall  have  the  benefit  of  the  perfonal  eftate,  but  a  de- 
vifee (r)  of  particular  lands  fliall  not. 

ftiall  have  tliis  benefit ;  fo  ruted  by  Lord  Nottingham  in  the  above  cafe  of  Pockley  ▼.  Pockley,  and  no# 
admitted  as  fctted  law.     Gallon  v.  Haiico<;k;  z  Atk,  437.     Lutkins  y.  Leigh,  Ca  teuip.  Talb.  5J.} 


Pock'ey  v. 
Pockley, 
Vern.  36,  7. 

Preced. 
Chan.  3. 
(.')But  fuch 
a  devifee 
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(C)  Of  what  Conditions,   Covenants,   ^c.   of   the 
Anceftor  the  Heir  fhall  take  Advantage. 


/conditions  {a]  and  covenants  real,  or  fuch  as  are  {b)  annexed  43  E.  3.  4. 
^  to  eftates,  Ihaii  defcead  to  the  heir,  and  he  alone  (liail  take  ad-  f '?'^„'5" 

'  (a)   That 

vantage  of  them.  conditions 

can  only  be  referved  to  the  feoffor,  donor  or  leflbr  and  their  heirs,  but  not  to  any  ftranger.     Lie.  ^  447. 

Co.  Lit.  214..      (t)  Secus  of  covenants  in  grrifi.      Palm.  558. Alio,  tor  a  breach  in  the  time  of  the 

covenantee,  the  a£lion  (hall  be  brought  by  his  executor,  though  the  covenant  was  with  him,  his  heiis  and 
a/Tignsonly.      Vent.  175.     z  Lev.  26.  adjudged. 

And  this  not  only  where  there    are  exprefs  words,  but  alfo  Roll.  Abr. 
where  there  are  none  j  for  the  law  by   implication   referves  the  't-7^'-  472' 
condition  to  the  heir  of  the  feoffor,  ^c.  ;  for  being  prejudiced  by 
the  difpofition,  it  is  but  reafonable  that  he  fhould  take  the  fame 
advantages  which  his  anceftor  whom  he  reprefents  might. 

If  a  man  feifed  of  land  in  right  of  his  wife,  makes  a  feoffment  SCo.  45. 
In  fee  upon  condition,  and  dies,  and  after,  the  condition  is  broken,  Co.Lit.zi2. 
the  heir  of  the  hufband  fhall  enter  j  for  though  no  right  defcended 
to  him,  yet  the  title  of  entry  by  force  of  the  condition,  which  was 
created  upon  the  feoffment,  and  referved  to  the  feoffor  and  his 
heirs,  defcended. 

The  heir  ihall  take  advantage  of  a  nomine  poefia^  for  being  incident  Co.  Lit. 
to  the  rent,  it  fhall  defcend  to  the  heir,  being  a  fecurity  or  penalty  ^^*-  '•• 
to  fccure  the  payment  of  the  rent ,  whoever  therefore  has  a  right 
to  the  rent,  ought  in  reafon  to  have  the  penalty  which  is  to  oblige 
the  tenant  to  pay  it. 

If  an  abbot  and  convent  covenant  to  flng  for  the  covenantee  and  2  H  4  ^-  ^» 
his  heirs  in  fuch  a  chapel,  his  heirs  at  all  times  fhall  have  a  writ  ^    °-  "• 
of  covenant  for  the  not  doing  thereof. 

If  a  man  leafes  for  years,  and  the  leffee  covenants  with  the  leffor,  2  Lev.  92. 
Ills  executors  and  adminiftrators,  to  repair  and  leave  the  premifes  ^°."f.  ^^  ^' 

^,  iiin-i-         c-s        1  •      Williams, 

m  good  repair  at  the  end  of  the  term,  and  the  leflor  dies,  cr^-.,  his  skin.  305. 
heir  may  have  an  aftion  upon  this  covenant,  for  this  is  a  covenant  S.  C.  cited, 
which  runs  with  the  land^  and  fliall  go  to  the  heir,  though  he  is 
not  named ;  and  it  appears,  that  it  was  intended  to  continue  after 
the  death  of  tbe  leffor,  in  as  much  as  his  executors,  Cffr.  are  named. 

The  plaintiff,  as  heir,  declared,  that  his  anceftor  per  i?identuram  Salk.  141. 
fiiam^  cujus  alteram  partem  ftgillo  of  the  leffee  (omittingj/?o/7/i7/. )  hie  ^^^  Ravm. 
in  curia  prof ert^  did  demife,  that  the  leffee  covenanted   to  repair   ,..^. 
from  time  to  time,  and  to  leave  in  repair,  and  then  fhewed  that  his  Vivian  v. 
anceftor  died  anno  10  W.  3.  and  for  breach  afhgned,  quod primo     *™?""** 
apr.  anno  tertio  Regime  nuncy  ^  per  to  annos  ante  tunc,  the  premifes 
were  out  of  repair  ;  after  verdict  for  the  plaintiff,  it  wus  moved  in 
arreft    of  judgment,    i.  That   the    -word /igil/at.   was    wanting; 
2.  That  part  of  the  ten  years  incurred  in  the  life  of  the  anceftor, 
and  that  this  was  a  hard  adion  ;  ^  per  Holt  C.  J.  the  want  of 
figillat  is  cured  by  the  verdi£l  and  pleading  over;  and  if  the  premifes 
were  out  of  repair  in  the  time  of  the  anceftor,  and  continued  fo  in 
the  time  of  the  heir,  it  is  a  damage  to  the  heir,  and  the  jury  give  as 

G  g  3  much. 
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much  in  damages  as  will  put  the  premifes  in  repair ;  but  hereby 
no  damages  are  given  in  refpeft  of  the  length  of  time  they  conti- 
nued in  decay,  but  in  refpetl  of  what  it  will  coft  at  the  time  of 
the  a£lion  brought  to  put  the  premifes  in  repair  j  therefore  per 
decfin  aniios  was  frivolous :  and  he  faid,  that  this  is  not  a  hard 
a£lion,  and  good  damages  are  always  given  in  thefe  cafes,  becaufe 
the  damages  recovered  ought  to  be  applied  to  the  repair  of  the 
premifes. 
Co.  Lit.  If  A.  enfeoffs  B.,  upon  condition,  that  if  the  heir  of  ^.  pays  to 

-H'  ''•         B.,  i3c.,  20S.,  then  he  and  his  heirs  may  re-enter;  this  is  a  good 
condition,  of  which  the  heir  of -(^.,  may  take  advantage,  and  yet 
Aj  himfelf  never  can. 
Mich.  y.  S.  had  iffue  three  fons,   TVilliatn  his  eldefl,  Nathaniel  his 

5  Geo.  I.      fecond,  and  Daniel  his  third  ;  William  died  in  the  life-time  of  his 
Marks  and     father,  leaving  iiTue  only  a  daughter  ;  afterwards  the  father  devifed 
^!3rk;s,  in     tlie  edate  in  queftion  toAmie\\\'i  wife  for  her  life,and  after  her  death 
CziAhr^'     ^°  ^^'^   ^°'^   Dafiiel  ^nd  his  heirs;  provided,  that  if  Nathaniel  did, 
ic6.  pi.  6.    within  three  months  after  the  death  of  his  wife,  pay  to  Danielyhis 
10  Mod.       executors  or  adminiftrators,  the  fum  of  500/.  then  the  faid  lands 
i2o  s  C^'    ^'°"^^  come  to  his  fon  lylathanicl  and  his  heirs;  the  wife  lived 
feveral  years  after,  and  during  her  life  Nathaniel  died,  leaving  the 
plaip.tiff  his  heir  ;  and  the  w  ife  afterwards   dying,  the   plaintiff 
brought  his  bill  within  three  months  after  her  death,  praying,  that 
upon  payment  of  the  500/.  he  might  have  a  conveyance  of  the 
eftate  ;  and  the  principal  point  of  the  cafe  was,  whether  this  500/. 
being  to  be  paid  by  Nathaniel  within  a  limited  time,  and  he  dy- 
ing before  tliat  time  came,  his  heir  at  law  could  now,  on  pay- 
ment of  tlie  money,    make  a    title   to  thefe  lands  ;  for  it  was 
agreed  that  lie  was  not  heir  at  law  to  the  teftator :  and  it  was  in- 
fifted  upon  that  he  could  not :  that  this  was  a  condition  precedent, 
and  merely  perfonal  in  Nathaniel^  who  had  neitheryW  in  ?v,  nor 
ad  rewy  and  could  neither  have  devifed,  nor  releafed,  nor  extin- 
guiflied  this  condition ;  and  being  a  bare  poflibility,  and  he  dying 
before  it  was  performed,  his  heir  could  not  make  it  good  ;  and 
though  the  word  heirs  be  ufed  in  the  devife  to  Nathaniel^  yet  that 
is  not  defigned  to  give  them  any  edate  originally,  but  to  denote 
the  quantity  of  eftate  which  Nathaniel  was  to  take  ;  and  for  this 
(a)  10  Co.    were  cited  the  cafes  in  the  (./)  margin.     On  the  other  fide  it  was 
Lampcts      infifced,  that  this  was  like  the  common  cafe  in  ib)  Co.  Lit.  where  a 

cafe,  Plowd.    ^  '       .  ,       ^      _     ^ „'    ,,    ,     r         r      t 

Brett  and  leoliment  is  made  on  condition  that  the  feoffor  fhall,  before  iuch  a 
Rigden.  day,  isff.,  there,  if  the  feoffor  die  before  the  day,  his  heir  may 
occ^  Tp.  perform  the  condition,  for  the  reafons  there  mentioned,  and  that 
AVms.  397,  it  being  fo  at  law,  it  fhould  flill  be  conllrued  more  liberally  in 
(/')  Co.  Lit.  equity,  where  the  letter  of  a  condition  is  not  always  required  to 
^f°^/cham  ^^  ftritfly  performed  ;  and  for  this  were  cited  the  cafes  {c)  in  the 
Caf.  89.  margin  ;  that  the  poffibility  of  perforning  this  condition  was  an 
3Chan.Ca.  intereft  or  right,  ox  fcintillu  juris ^  which  vefted  in  Nathaniel  K\n\- 
lalkiand.  ^'^'^'  ^^^''^  ^^  furvived  the  teftator  ;  and  therefore  this  differed  from 
Bret  and  Rigdcu's  cafe  ;  that  confequently,  fuch  right,  poflibility, 
or  ii.tcreft,  defcended  to  his  heir,  and  might  be  performed  by  him  j 

as 
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as  before  the  ftatute  de  donisy  the  poflibillty  of  reverter  defcended 
to  the  heir  of  the  donor ;  and  for  this  were  alfo  cited  the  cafes  in 
the  [d)  margin:  the  caufe  being  firft  heard  by  the  mafter  of  the  (<j)2Saund- 
rolls,  was  thought  by  him  a  matter  of  great  difficulty,  and  there-  ^"refoyand 
fore  he  appointed  the  counfcl  to  fpeak  to  it  when  the  court  was  Cro.^Car. 
full :  afterwards  it  was  decreed  by  my  lord  chancellor,  with  the  358.  Cro. 
afliftance   of  the  mafter  of  the  rolls,  for  the  plaintiff,  on  Lit.  J^^-  5^'- 
5  334)  335*  and  my  lord  chancellor  faid,  that  though  a  condition.  Manning's* 
in  ftri(^nefs  of  law,  was  not  devifable,  yet,   fince  the  ftatute  of  cafe, 
vifes,  the  devifee  may  take  benefit  of  it  by  an  equitable  conftruttion, 
i^fc,  and  that  Nathaniel  might  have  releafed  or  extinguiflied  this 
condition. 


(D)  What  Conditions,  Covenants,  Effr.  fhall  extend 
to  the  Heir  fo  as  to  bind  him. 


S  the  heir  at  law  Is  the  proper  and  only  perfon  who  can  take  Roll.  Abr, 
advantage  of  conditions,  ^c.  annexed  to  the  real  eftate,  fo  ^"; 


(,h)  Shall  be 


A 

fhall  he  be  bound  by  (a)  all  fuch  conditions,  l^c.^  as  {b)  run  with  bound'by 
the  land,  v/hether  fuch  conditions  were  annexed  to  the  eftate  by  conditions 
the  original  feoffor,  grantor,  or  his  immediate  anceftor.  '"  j^"'  ^^ 

prefs  conditions.  Co.  Lit.  233.  800.44.  Hard.  11.  And  though  an  infant,  fhall  be  hound  to  per- 
fbnn  them  ;  but  for  this  -vide  tit.  Infants,  {c)  If  the  anceftor  levies  a  fine  of  ancient  demefns  lands  to 
the  prejudice  of  the  lord,  an  action  of  deceit  lies  againlt  the  heir.  Saik,  210.  pi.  i.  Ld.  Raym.  I77> 
3  Salk.  35. 

If  a  gift  be  made  in  tail,  upon  condition  that  the  donee  fhall  not  Co.  Lit. 
<^ifcontinue,  and  the  donee  have  iffue  two  daughters,  and  one  of  ^^3-  ''• 
them  difcontinue,  the  donor  fhall  enter  and  evidl  them  both  \  be- 
caufe  it  was  the  original  condition  annexed  to  the  whole  eftate, 
that  no  part  of  it  fhould  be  difcontinued. 

But  here  we  muft  take  notice,  that  neither  tenant  in  tail,  nor  ViJe  head  of 
his  iffue,   can  be  reftrained  from  aliening  by  fine  and  recovery,  -^A'"  ^«"^« 
though  they  may  be  reftrained  from  aliening  by  feoffment,  or 
other  tortious  a6l:,  which  amounts  to  a  difcontinuance. 

So,  where  one  devifed  lands  to  yl.  and  the  heirs  male  of  his  Vent.  321. 
body,  provided,  that,  if  he  attempted  to  alien,  then  immediately  pj^stnd^^* 
his  eftate  fhould  ceafe,  and  B.  fliould  enter;  and  A.  made  a  feoff-  Wmn. 
ment  in  fee,  and  thereupon  B.  entered  ;  it  was  adjudged  againft 
B.y  and  that  the  condition  was  void,  becaufe  non  conjlat  what  fhall 
be  adjudged  an  attempt,  and  how  it  fhould  be  tried. 

Alio,  where  a  condition  is  annexed  to  the  eftate  given  to  the  Dyer,  316. 
heir,  which  goes  in  abridgment  and  reftraint  thereof,  the  fame  i^Co.  41. 
(hall  in  fome  cafes  be  conftrued  a  limitation  ;  for  if  it  were  a 
condition,  no  body  could  take  advantage  of  it  but  the  heir  him- 
felf. 

As  If  a  copyholder  in  borough-englifh  furrenders  to  the  ufe  of  Cro.ElIz. 
his  will,  and  after  devifes  to  his  wife  for  life,  remainder  to  his  ^^^.J^ 
eldeft  fon,  paying  40/.  to  each  of  his  brothers  and  fifters  within  Hammond, 
two  years  after  the  death  of  his  wife,  ^r.,  this  is  a  limitation,  and  300.20,21. 

n  ^    .  »l/^«•    aLeon.  114. 

^  S  4  not  5_  c. 
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Cro.  Eliz. 
833.  919. 
Moor,  644 
pi.  891. 
Noy,  51 


■Vaugh.271. 
a  Mod.  26. 
-S.  C.  cited. 


not  a  condition  ;  for,  if  it  fhould  be  a  condition,  it  would  extin- 
guifli  in  the  heir,  and  there  would  be  no  remedy  for  the  money. 

So,  where  one  feifed  of  lands  in  fee,  having  ilTue  twofons  and  a 
daughter,  devifed  to  his  youngefl  fon  and  daughter  2c/.  a  piece,  to 
be  paid  by  his  eldeft  fon,  and  devifed  his  lands  to  his  eldeft  fon 
and  his  heirs,  upon  condition,  that  if  he  did  not  pay  the  faid  fums, 
'Id^P^^tr^  that  then  the  land  fliould  remain  to  his  youngeft  fon  and  daughter 
adjudged.  '  and  their  heirs,  and  died  ;  the  eldefl:  fon  entered,  and  did  not  pay 
the  money  ;  it  was  adjudged  that  the  youngeft  fon  and  daughter 
fhould  have  the  land;  for,  i.This  devife  to  the  eldeft  fon  and 
heir,  being  no  more  than  what  the  law  gave  him  without  fuch 
devife,  was  void.  2.  If  this  fhould  be  a  condition,  it  would  be 
defeated  by  the  defcent  upon  the  eldeft  fon,  who  was  to  perform 
it ;  therefore,-  3.  It  was  holden  to  be  a  devife  to  the  eldeft  fon  only, 
or  no  longer  than  till  he  failed  to  pay  the  faid  fums,  and  then  to 
the  youngeft  fon  and  daughter,  which  gives  them  the  land  by  way 
of  limitation,  upon  his  failing  to  pay  the  faid  fums. 

One  devifes  lands  to  ^.  his  heir  at  law,  and  deyifcs  otlier  lands 
to  B.  in  fee,  and  if  ^.  moleft  B.  by  fuit  or  otherwife,  he  fliall  lofe 
what  is  devifed  to  him,  aud  it  fliall  go  to  B.  and  dies;  ^.  enters 
into  the  larfds  devifed  to  B.  and  claims  them  •,  and  it  was  holden, 
I.  That  this  was  a  fuflicient  breach  to  give  title  to  B.  2.  That 
if  this  fhould  be  a  condition,  it  would  by  the  defcent  thereof  to 
u^.  who  was  to  perform  it,  and  alfo  to  enter  for  the  breach  there- 
of, be  merged  and  defeated  ;  therefore  it  was  holden  to  be  a  limi- 
tation, which  determined  the  eftate  of  ^.  and  caft  the  pofl'efTion 
upon  B.  without  entry. 

But  wherever  the  anceftor  makes  a  conveyance  or  difpofition  on 
condition,  which  goes  in  reftraint  and  abridgement  of  the  eftate 
of  the  heir,  he  muft  have  notice  of  it ;  for  having  a  good  title  by 
defcent,  he  is  not  obliged  to  take  notice  of  fuch  condition  at  his 
peril,  as  (a)  others  muft  do. 

Lev.  21.      Raym.  236.       z  Keb.  756.  7S7.  814.  867.      2  Ch, 


a  Mod.  7. 
Shuttle, 
worth  and 
£arber< 


8  Co.  Fran- 
cis's cafe. 
(a)    This 
diverfity  is 
agreed  in 
tl^e  cafe  of 
Fry  and 

Porter.     Vent.  199.      Mod.  S6 
Rep.  26.     a  Show.  316. 


Malioon  and 
Fitzgerald, 
3  Mod.  28. 
a  Show. 3 1 5. 
S.C. 

Skin.  125. 
S.  C. 
[Whalley 
V.  Reede, 
1  Lutw. 
809.  S.  P. 
Burleton  v. 
Humphrey, 
Ambi.  256. 

S.  P.] 


As  where  ^.  feifed  of  lands  in  fee,  and  having  iflue  only  one 
daughter  named  B.  by  leafe  and  releafe  conveys  his  lands  to  the 
ufe  of  himfelf  for  life,  and  after  his  death  to  the  ufe  o^ B.  in  tail, 
provided  that  fhe  married  (with  the  confent  of  the  truftees,  or  the 
major  part  of  them)  fome  perfon  of  the  family  and  name  oi  FiiZ" 
geraldy  or  who  fhould  take  upon  him  that  name  immediately  after 
the  marriage  ;  but  if  not,  then  the  truftees  to  raife  a  portion  out 
of  the  faid  lands  for  5.  and  the  lands  to  remain  toC;  afterr 
wards  A.  dies,  and  B.  marries  one  who  neither  was  nor  took  up- 
on him  the  name  of  Fitzgerald ;  the  only  point  upon  which  judg- 
ment was  given  was  the  want  of  notice  in  B.  of  the  fettlement, 
without  which,  being  heir  at  law,  and  fo  having  a  title  by  de- 
fcent, (he  was  not  bound,  ex  officio^  to  take  notice  of  the  con* 
dition. 
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(E)  What  Adlons  he  may  commence  and  profecute 
in  Right  of  his  Anceftor. 

iT  is  clear  that  the  heir  may  bring  any  real  aflion,  or  aflion  C0.Lit.x64, 
■*  droitural^  in  right  of  his  anceftor,  but  cannot  regularly  bring 
any  perfonal  atlion,  becaufe  he  has  nothing  to  do  with  the  aflets 
or  perfonal  contrails  of  his  anceilor. 

Ahb,  if  an  erroneous  judgment  be  given  againft  the  anceftor.  Roll.  Abr, 
by  which  he  lofeth  the  lands,  the  heir  may  bring  (a)  a  writ  of  '^^■'^■ 

error.  Gocb.  3;57. 

(a)  That  error  and  attaint  always  defcend  to  fuch  perfon,  to  whom  the  land  ihould  defcend,  as  it  no  fjck 
recovery  or  falfe  oath  had  been,     j  Leon.  a6i. 

And  if  one  hath  lands  on  the  part  of  his  mother,  and  lofeth  Leon.  261. 
by  erroneous  judgment,  and  dies,  the  heir  of  the  part  of  the  mo-  ^  ^"^'  5^* 
ther  fhall  have  the  writ  of  error. 

So  the  younger  fon,  when  entitled  to  the  land  by  the  cuftom  Owen,  6S. 
of  borough-englifh,  fhall  bring  the  writ  of  error,  and  not  the  heir  ^^°"-  ^^^* 
at  common  law;  for  this  remedy  defcends  with  the  land.  adjudged^* 

(if  wde  Bridg.  79.     Rol.  Rep.  311, 

So,  if  there  be  an  erroneous  judgment  againft  tenant  in  tail  Dyer,  90. 

female,  the  ilTue  female,  and  not  the  fon,  fhall  bring  a  writ  of  ^^""-  ^^'» 
*  *  *  °  Roll.  Abr. 

errpr.  ^  7^^. 

So,  if  a  man  fettle  land  to  the  ufe  of  himfelf  and  the  heirs  of  Dyer,  89. 
his  bodv,  the  remainder  to  his  own  right  heirs,  and  die,  leaving  ^'°-  ^^'*' 
iflue  only  a  daughter,  who  levies  a  fine,  and  dies  without  iffue,  ^  ^eV.  36. 
and  J.  S.  bring  a  writ  of  error  as  coufin  and  collateral  heir  to  the 
daughter  ;  yet  he  fhall  never  reverfe  the  fine,  for  there  could  no 
right  defcend  to  him  from  the  daughter,  becaufe  (he  had  but  an 
eftate-tail,  which  determined  by  her  death  without  iflue  ;  and  it 
does  not  appear  that  the  remainder  in  fee  was  in  the  daughter  as 
right  heir  ;  wherefore  jf.  S.  fhall  not  reverfe  the  fine,  ^uia  de  tion 
appayent'ibus  ^  non  exijientibus  eadem  ejl  rat'io^  efpecially  in  a  court 
of  judicature,  where  the  judges  can  take  notice  of  nothing  that 
does  not  come  judicially  before  them,  and  appear  in  the  plead- 
ing. 

If  J.  S.  bind  himfelf  and  his  heirs  In  a  bond,  and  thereupon  Styi.38,39, 
judgment  be  obtained  againft  J.  S.  and  he  make  his  will,  and  his  White  an* 
heir  at  law  executor,  and  die,  leaving  lands  which  defcend  to  his  tfrRolL 
heir,  yet  he  fhall  not  have  a  writ  of  error  as  heir,  for  he  is  not 
privy  to  the  judgment ;  and  when  an  extent  is  made  upon  him,  it 
is  as  tertenant;  but  after  the  lands  are  taken  in  execution,  he  may 
have  a  writ  of  error. 

Alfo  the  heir  at  law  may,  in  right  of  his  anceftor,  maintain  an  11H.6. 15; 

action  of  debt  for  rent  referved  on  a  leafe  made  by  his  anceftor,   '9H.6.4I,. 

for  the  rent  is  part  of  the  lands,  and  incident  to  the  reverfion  ;   j^l^^[' 

but  for  arrears  of  rent  incurred  in  the  life-time  of  the  anceftor.  nei-  (a)  But  now 

ther  the  heir  nor  (a)  executor  could  by  the  commoii  law  maintain  ^^  nH.8. 

_  c.  77.,  aa 

^  any      ^^ ' 
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exscutor  any  TiCt'ion  ;  for  as  to  the  heir  they  were  confidered  as  part  of  the 

may  main-  pcrfonal  eftate  j  and  as  to  the  executor,  he  could  not  reprefent 

lw.nof  debt  ^^^  deflator  as  to  any  contradls  relating  to  the  freehold  and  inhe- 

for  fuch  ar-  ritancc. 

icars  J  for  which  i>ide  tit.  Debt,  letter  (C). 

Co.  Lit.  If  a  nobleman,  knight,   efquire,  ts'c.  be  burled  in  a  church, 

\*-\  ^ ^'J'^  ^^'^^  h^vc  his  coat  of  arms,  and  pennons  with  his  arms,  and  fuch 
Roll.  Abr.  Other  enfigns  of  honour  as  belong  to  his  degree  or  order,  fet  up 
625.  Noy,  in  the  church,  or  if  a  grave-ftone  or  tomb  be  laid  or  made, 
104.  Godb.  ^-^^  fQj  ^  monument  of  him  ;  in  this  cafe,  albeit  the  freehold  of 
jic.  ■367.  '  the  church  be  in  the  parfon,  and  that  thefe  be  annexed  to  the 
aBuhi.151.  freehold,  yet  cannot  the  parfon,  or  any,  take  them  or  deface 
them,  but  he  is  fubjedl:  to  an  a6lion  by  the  heir  and  his  heirs, 
in  the  honour  and  memory  of  vvhofe  anceftor  they  were  fet  up. 


(F)  Where  the  Heir  fliall  be  faid  to  be  bound  to 
anfvver  his  Anceftor's  Debts  and  Contradls. 


Plow. 441.  "^TTTHEPuE  the  anceftor  binds  himfelf  and  his  heirs  in  an  obli- 
■c^°*/ac  ^  gation,  the  obligee  may  fue  his  heir  (a)  or  executor  at  his 

450!      '  election,  and  may  have  execution  of  the  land  defcended  to  the 

(d  I  And.  7.  lieir  ;  for  the  common   law  having  allowed  the  adtion  of  debt 

■'  *,i^.*  '  againft  the  heir,  he  could  have  no  benefit  by  the  a£lion,  unlefs  he 

of  the  an-  were  permitted  to  have  execution  of  the  lunas  which  defcended 

ceftor.  to  the  heir. 

3  Lev.  1S9. 

adjudged  on  demurrer.— May  fue  the  fjme  peifon,  being  both  heir  and  executor;  alfo  may  fue  theex- 
ccuttr  for  pait,  and  the  heir  for  the  refidue  ;  but  if  the  heir  or  executor  p-  y  ihe  whole  or  part,  and  after- 
wards the  other  befued,  there  fball  be  relief  in  an  audita  querela.      3  iev    330-4-5. Where  the 

heir,  being  likewife  adminiftrator,  and  having  real  aflets  by  defcent,  diKhar^ed  a  bond  debt,  in  which  he 
v.-js  boun;l,  which  l;e  infilled  was  out  of  the  perfonal  eflate  j  the  court  of  Clianceiy  would  not  admit  of 
this  conrifudion,  to  the  defeating  of  the  fimple  contradt  creditors.     Abr.  Eq.  44. 

Dyer,  8i.  But  the  body  of  the  heir  is  protedled,  for  it  would  be  moft  un- 

P'- ^-:  reafonable  to  fubjedl  the  heir  to  the  payment  of  his  anceftor's 
pay"hisan-    debts,  any  farther  than  the  value  of  the  aflets  defcended. 

celtor's  debts  to  the  value  of  the  land  defcended,  he  fliail  hold  the  land  difcharged.  Buckley  v.  Night- 
ingale, I  Str.  665.     Ca.  ternp.  Talb.  109.] 

a  Iftft.  19.  Alfo  the  heir  muft  be  {b)  exprefsly  named,  otherwife  he  is  not 

Hob  6^^°  chargeable  ;  and  the  reafon  why  the  heir  is  not  chargeable  in  this 

■vtaefM.  '  cafe,  as  the  executor  is  in  cafe  of  a  bond  entered  into  by  the  tef- 

Eye.uiioii,  tator,  without  being  named,  is  this*,  by  the  common  law  only 

(""rAn^''  *^^  goods  and  chattels  of  the  debtor,  and  the  annual  profits  of 

therefore  no  the  land  as  they  arofe,  and  not  the  land  itfelf,  were  liable  to  exe- 

aftion  will  cution  for  debt  or  damages,  becaufe  thefe  being  the  fecurity  the 

the'hcT^r  creditor  depended  upon,  they  were  liable  in  the  hands  of  his  re- 

the  cicjpe  prefcntative,  or  executor,  as  well  as  in  the  hands  of  the  debtor 

0/ one  in  himfelf",  and  hence  it  was,  that  the  executor  was  bound  to  an- 

<uffercd°bv  ^^'^^  ^^^^  ^^^^  °^  ^^^  teftator,  fo  far  as  he  had  chattels  or  aflets, 

the  ancei-  though  hc  was  HOC  named  in  the  contrail ;  but  the  land  was  not 

liable 
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liable  to  execution,  becaufe  it  was  preferved  from  the  perfonal  tor,  ncr  for 
contrails  and  engagements  of  the  tenant,  that  he  might  be  the  ^"y. '°"  °' 
better  able  to  anfwer  the  feudal  duties  to  the  lord,  which  were  his^aifoif 
the  life  and  fupport  of  the  government;  and  therefore  the  land,  theanceftor 
not  being  originally  liable  to  the  demand  in  the  hands  of  the  j^"^""]- 
obligor,  muft  be  much  lefs  liable  in  tlie  hands  of  the  heir,  who  an  obiiga- 
was  not  comprehended  in  the  contradt.  tion,  and 

die,  execu- 

t'lon  /hall  be  taken  out  by  elegit,  and  not  of  all  the  lanJs  defcended.     Dyer,  a-Ji,  a.  pi.  25 •  But  the 

heir  fhall  anfwer  for  the  efcape  of  a  prifoner  in  execution,  on  a  ftatute-merehant,  by  the  ct.  de  jyLnator* 
13  Ed.  I.  ftat.  3.  &  "vide  injra. 

But  if  A.  hath  granted,  for  him  and  his  heirs,  to  B.  and  his  Roll, 
heirs,  fuch  a  rent  out  of  his  lands  ;  in  this  cafe  the  heirs  being  p'^'V^n^* 
comprehended  in  the  contradl  are  bound  to  make  good  the  grant,  H°ob.  c8. 
fo  far  as  they  have  aflets  by  defcent  from  the  grantor ;  and  this  Dyer,  344. 
was  allowed  at  common  law,  becaufe  the  grantee  of  the  rent  had  ^'  ^"°' ^"^ 
the  land  originally  in  view  for  his  fecurity,  and  by  the  grant  it- 
felf  having  it  in  his  power  to  diftrain  the  land  for  the  rent,  it 
was  equal  to  the  heir  whether  the  land  was  to  anfwer  the  rent 
by  diflrefs,  or  by  an  execution  upon  a  judgment  in  a  writ  of 
annuity. 

If  the  anceftor  binds  himfelf  in  a  ftatute,  recognizance,  ^V.  3  Co.  12. 
the  heir  is  liable  not  only  as  tertenant,  but  alfo  as  heir,  otherwife  ^^'^','*" 
he  could  not  have  his  age;  and  cannot  oblige  a  purchafor,  whe-  cafe, 
ther   for  valuable  confideration,  or  without,  to  contribute;  but 
one  heir  may  oblige  another  to  contribute  ;  as  if  a  man  ft;ifed  of 
two  acres,  the  one  defcendible  according  to  the  courfe  of  the 
common  law,  the  other  in  hcrough-engUjh^  acknowledge  a  ftatute, 
^c,  tl^  heir  at  law  fliall  oblige  the  heir  in  borough -englifu  to  con- 
tribute :  So,  one  coparcener  fhall  oblige  the  other  to  contribute ; 
or  if  the  conuzor  hath  lands,  fome  defcendible  to  the  heirs  of  the 
father,  and  fome  defcendible  on  the  heirs  of  the  mother,  the  heir 
on  the  part  of  the  father  fiiall  compel  the  heir  on  the  part  of  the 
mother  to  contribute  ;  Is  fic  vice  verfd. 

By  the  common  law,  if  the  heir  before  an  action  brought  againfl  Co.Lit.ios. 
him  had  aliened  the  aflets,  the  obligee  was  without  [a)  any  reme-  ^^  '"""* 
dy ;  but  if  he  only  aliened,  pending  the  writ,  the  lands,  which  ^hg  ftatute 
he  had  by  defcent  at  the  time  of  the  {b)  original  purchafed,  were  he  was  re- 
liable fponlible  in 

equity  for 
the  \alue  of  the  land  aliened  before  aftion  brought  1  P.  Wms.  777.]  {a)  Upon  a  motion  for  a  new 
trial,  Tvvifden  faid,  that,  in  his  praftice,  the  heir  in  an  adtion  of  debt  againlt  him  upon  a  bond  of  his  an- 
ceftor pleaded  rietii  ^er  d'uccr.t :  the  plaintiff  knew  the  detendant  had  levied  a  fine,  and  at  the  trial  it  was 
produced  ;  but  becaufe  they  had  not  a  deed  to  lead  the  ufes,  it  was  urged,  that  the  ufe  was  to  the  conuzor 
and  his  heirs,  and  fo  the  heir  in  by  defcent  5  whereupon  there  was  a  verdid:  a^ainft  him  ;  and  being  a  juft 
debt,  they  could  never  after  get  a  new  trial.  Mod.  a.  S.  P.  \nB.  R.  Mich.  14  Geo.  2.  Smith  v.  Kig- 
gins.  {b)  Or  filing  a  bill  in  B,  R.  which  to  this  purpofe  has  been  holden  as  etfcdlual  as  an  original 
writ.     Carth.  245. 

In  confequence  of  this  do6lrine,  that  the  lien  fhall  have  rela-  Carth.  245. 
tion  to  the  time  of  the  original  purchafed,  it  hath  be&n  adjudged,  ?,''."  ^"'*. 
that  where  there  were  two  creditors  to  J.  S.  whofe   heir   was  judged'; ^an^ 
bound,  viz.  A.  and  B.,  and  A.  filed  an  original  in  C.  B.  and  had  North's 
judgment  thereon,  Trin,  Tertrty   2  Jac  2.   by  default,  and  there-  op'"'°"» 
upon  a  general  elegit  ifTued  againft  all  the  lands  of  the  heir,  and  ihatbclho 

a  moiety 


4^0 

firft  obtains 

judgment 
fliall  be  fa- 
tisfieH,  de- 
nied to  be 


Carth.  246. 
■per  Car, 


(a')  A  bill 
■was  brought 
in  Chancery 
againft  the 
heii'  and  his 
alienee,  and 
the  crLditor 
relieved, 
though  it 
Vas  objeft- 
ed,  due  ihe 
ftatute  be- 
ing intro- 
«hjftive  of 
-3t.  ntvt  law, 
the  relief  on 
it  ought  to 
have  been  at 
common 
law.     Abr. 
Iq.  149- 
(h)  Made 
perpetual  by 
6&7W.  3. 
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a  moiety  thereof  was  delivered  to  ^. ;  and  B.  on  a  bill  filed  in 
B.  R.  1^2  Jac.  2.  had  a  fpecial  judgment  againft  the  affets 
confeffed  by  the  heir,  TV/;/.  Tfrm.  3  Jac.  2.;  though  5.'s  judg- 
ment be  fubfequent  to  -4.'s,  yet  it  appearin;^  that  his  bill  or  origi- 
nal was  filed  before  -^.'s,  the  judgment  fhould  have  relation  there- 
to, and  therefore  he  was  to  be  firft  fatisfied. 

So  it  feems  in  the  above  cafe,  that  though  ^.'s  judgment  had 
been  on  an  original  a£lually  filed  before  B.'Sy  B.  muft  have  been 
preferred,  becaufe  his  judgment  was  general  againft  the  heir,  and 
the  execution  a  general  and  common  execution  by  elegit,  and  not 
againft  the  aflets  only  by  way  of  extent ;  and  therefore  fuch  a 
general  judgment  will  not  operate  by  way  of  relation  to  the  ori- 
ginal, but  binds  only  as  in  common  cafes,  from  the  time  of  the 
judgment  given. 

But  to  prevent  the  wrong  and  injury  to  creditors  by  alienation 
of  the  lands  defcended,  ^c  by  the  (a)  3  ^^4  W. '3  M.  cap.  14. 
(^)  it  is  enabled,  "  That  in  all  cafes,  where  any  heir  at  law  ftiall 
"  be  liable  to  pay  the  debt  of  his  anceftor,  in  regard  of  any 
"  lands,  tenements,  or  hereditaments  defcending  to  him,  and 
"  fhall  fell,  alien,  or  make  over  the  fame  before  any  aflion 
*'  brought  or  procefs  fued  out  againft  him,  that  fuch  heir  at  law 
**  {hall  be  anfwerable  for  fuch  debt  or  debts  in  an  action  or 
**  aftions  of  debt  to  the  value  of  the  faid  land  fo  by  him  fold, 
**  aliened,  or  made  over  ;  in  which  cafes  all  creditors  (hall  be  pre- 
"  ferred  as  in  a£lions  againft  executors  and  adminiftrators,  and 
"  fuch  execution  fhall  be  taken  out  upon  any  judgment  or  judg- 
"  ments  fo  obtained  againft  fuch  heir,  to  the  value  of  the  faid 
"  land,  as  if  the  fame  were  his  own  proper  debt  or  debts ;  fav- 
**  ing  that  the  lands,  tenements,  and  hereditaments  l>ond  fid? 
"  aliened  before  the  adliorj  brought,  fhall  not  be  liable  to  fuch 
"  execution, 
f.  14.. 

"  Provided,  That  where  any  a£lIon  of  debt  upon  any  fpc 
**  cialty  is  brought  againft  any  heir,  he  may  plead  riens  per  dif* 
*'  cent  at  the  time  of  the  original  writ  brought,  or  the  bill  filed 
"  againft  him  ;  any  thing  herein  contained  to  the  contrary  not- 
<*  withftanding  ;  And  the  plaintiff  in  fuch  atlion  may  reply,  that 
**  he  had  lands,  tenements,  or  hereditaments  from  his  anceftor 
*'  before  the  original  writ  brought,  or  the  bill  filed  :  And  if,  up- 
"  on  iffue  joined  thereupon,  it  be  found  for  the  plaintiff,  the  jury 
"  fhall  inquire  of  the  value  of  the  lands,  tenements,  or  heredi- 
*'  taments  fo  defcended,  and  thereupon  judgment  fhall  be  given, 
"  and  execution  fhall  be  awarded  as  aforefaid  :  But  if  judgment 
**  be  given  againft  fuch  heir,  by  confeffion  of  the  a£lion  without 
**  confeifing  the  affets  defcended,  or  upon  demurrer,  or  tiihil 
**  dicit,  it  fliall  be  for  the  debt  and  damages,  without  any  writ 
*'  to  inquire  of  the  lands,  tenements,  or  hereditaments  fo  de- 
«  fcended." 

Alfo  if,  before  this  ftatute,  the  anceftor  had  devifed  away  the 
lands,  a  creditor  by  fpecialty  had  no  remedy  either  againft  the 
heir  or  devifge, 

But 
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Bui  now  by  the  faid  flatute  3  ^  4  ?F".  ^  iW.  cap.  14.  recking 
that  feveral  perfo^s  had  by  bonds  or  other  fpecialties  bound  them- 
felves  and  their  heirs,  and  had  afterwards  by  will  difpofed  of  their 
lands,  with  an  intent  to  defraud  their  creditors  •,  it  is  enicled, 
"  That  all  wills  and  teftaments,  limitations,  difpofitions,  or  ap- 
**  pointments  of  or  concerning  any  manors,  mefTuages,  lands, 
**  tenements,  or  hereditaments,  or  of  any  rent,  profit,  term,  or 
**  cr.arge  out  of  the  fame,  whereof  any  perfon  or  perfons  at  the 
*'  time  of  his,  her,  or  their  deceafe  fhall  be  feifed  in  fee-fimple, 
*'  in  pofleflion,  reverfion,  or  remainder,  or  have  power  to  dif- 
**  pofe  of  the  fame  by  his,  her,  or  their  laft  wills  or  teftiments, 
"  (hall  be  deemed  and  taken  (only  as  againft  fuch  creditor  or  cre- 
**  ditors  as  aforefaid,  his,  her,  and  their  heirs,  fuccefTors,  executors, 
*^  adminiflrators,  and  affigns,  and  every  of  them)  to  be  fraudu- 
"  lent,  and  clearly,  abfolutely,  and  utterly  void,  fruftrate,  and 
"  of  none  efFedl  -,  (any  pretence,  colour,  feigned  or  prefumed 
**  ccnfideration,  or  any  other  matter  or  thing  to  the  contrary  not- 
"  withftanding." 

**  And  for  the  means  that  fuch  creditors  may  be  enabled  to  [(«)  So,  In 

"  recover  their  faid  debts,  it  is  further  enabled.  That  in  the  cafes  f^'^'^y*  the 

*'  before  mentioned  every  fuch  creditor  fliall  and  may  have  and  ^e  made  a 

'*  maintain  his,  her,  and  their  action  and  a£lions  of  debt,  upon  party  with 

**  his,  her,  and  their  faid  bonds  and  fpecialties,  againft  the  heir  ^^  devifee. 

**  and  heirs  at  law  of  fuch  obligor  or  obligors,  and  fuch  devifee  wade,  i*p» 

**  and  devifees  jointly  (a),  by  virtue  of  this  a£l ;  and  fuch  devifee  Wms.  99.' 

or  devifees  {hall  be  liable  and  chargeable  for  (b)  a  falfe  plea  by  ^.^"]1  ^' 

him  or  them  pleaded,  in  the  fame  manner  as  any  heir  (liould  zAtic.'zs.] 

**  have  been  for  any  falfe  plea  by  him  pleaded,  or  for  not  con-  (*)  ^^i^e 

**  fefling  the  lands  or  tenements  to  him  defcended."  ^'^    Y'  ^* 

II.,  by  which,  akhough  the  heir  of  the  cejli/i  que  truji  is  made  liable  to  anfAer,  ©"f.  yet  by  realon  of  any 
kind  of  plea,  or  other  matter,  he  fhall  not  be  chargeable  to  pay  the  condemnation  out  of  his  own  eftate. 

"  Provided,  That  where  there  hath  been  or  (hall  be  any  limi-  [if  there  be, 

**  tatioii   ox  appointment,  devife  or  difpofition  of  or  concerning  theiefore, 

'  .  a  devife 

**  any    manors,  mefluages,  lands,  tenements,  or  hereditaments,  fubjea'to 

**  for  the  raifing  or  payment  of  any  real  or  juft  debt  or  debts,  or  the  payment 

*'  any  portion  or  portions,  fum  or  fums  of  money  for  any  child  of 'i'-bts, 

**  or  children  of  any  perfon,  other  than  the  heir  at  law,  accord-  trad  ere-' 

*'  ing  to  or  in  purfuance  of  any  marriage  contra£l  or  agreement  ditors  will 

**  in  writing  bona  fide  made  before  fuch  marriage,  the  fame,  and  '>«  entitled 

•*  every  of  them,  fliall  be   in  full  force,  and  the  fame  manors,  pun  papi 

"  mefTuages,  lands,  tenements,  and  hereditaments  Ihall  and  may  with  bond 

**  be  hulden  and  enjoyed  by  every  fuch  perfon  or  perfons,  his,  ""^  °!  j ' 

**  her,    and    their  heirs,  executors,  adminiftrators,  and    afiigns,  creditors; 

<*  for  whom  the  faid  limitation,  appointment,  devife,  or  difpofi-  f'rincon-_ 

**  tion  was  made,  and  by  his,  her,  and  their  truftee  or  truftees,  ^^'t?'^^  ^^^" 

«*  his,  her,   and   their  heirs,*  executors,  adminiftrators,  and   af-  be  equally 

**  figns,  for  fuch  eftate  or  intereft  as  (hall  be  fo  limited  or  ap-  favoured, 

**  pointed,  devifed  or  difpofed,  until  fuch  debt  or  debts,  portion  ly'^^g^*^" 

**  or  portions  fhall  be  railed,  paid,  and  fatisfied  ;  any  thing  con-  vvooiften- 

**  tained  in  this  a£l  to  the  contrary  notwithftanding."  ^^°^^  ^* 

1:  Ch.  Ca.  3a.    3  Ch.  Rep.  7.  Hixon  v.  Witham,  Ch.  Ca.  Z48.  Ano.i.  2  Ch.  Ca.  54.  Citling  v.  Lcc, 

I  Vera. 
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I  Vern.  63.  Child  ▼.  Stephens,  tJ.  101.  Sawley  v.  Gower,  2  Vern.  6r.  Wilfon  v.  Fieldlnp,  W.  7C3. 
And  ("uch  .1  devife  will  admit  creditors  whofe  debts  arc  barred  by  the  Itatute  of  limiutions.  Goftin  v. 
Mill,  2  Vern.  141.  And  though  it  hath  been  hoiden  in  fome  cafes,  that  if  the  cftat^:  be  devifcd  to  the 
executor  for  payment  of  debts,  this  will  make  it  legal  alTets  ;  yet  it  fcem;  to  be  now  fettled  that  the  cir- 
cumftance  of  giving  the  real  eilate  by  any  m°an;  to  the  eitecutor,  fliall  not  occafioa  the  produce  of  it 
when  fold,  to  be  applied,  as  it  would  in  the  ecdefiiflical  court ;  but  it  muft  neverthelefs  be  conftdered  a» 
equitable  aireis.  Per  Lord  Thurlowe,  Newton  v.  Bennet,  i  Br.  Ch.  Rep.  135.  See  alf)  Silk  v.  Prime, 
J  Br.  Ch.  Rep.  Addit.  7.  But  a  devife  of  the  real  eftate  to  the  heir,  charged  with  the  payment  of  debts, 
does  not  break  the  defc^nt.  AHam  v.  Heber,  2  Str.  1270.  Emirfon  v.  Inchbird,  Ld..Raym.  728. 
Clerk  V.  Smith,  i  Salk  24.1.  i  Lutw.  793.  Hurft  v.  Earl  of  Winchelfea,  2  Bur.  879.  i  Bl.  Rep.  187. 
the  cftate,  therefore,  will  be  le^al  alFets.  Freemoult  v.  Dedire,  I  P.  Wms.  4.29.  Plunkec  v.  Penfon, 
&  Atk.  290.J 

And  it  is  further  enabled  by  the  faid  ftatute,  "  That  all  and 
*'  every  devifee  and  devifees  made  liable  by  this  adt,  fhall  be  liable 
*'  and  chargeable  in  the  fame  manner  as  the  heir  at  law,  by  force 
**  of  this  a6t,  notwithftanding  the  lands,  tenements,  and  heredi- 
**  laments  to  him  or  them  devifcd  fliall  be  aliened  before  the 
"  a6lion  brought." 

In  the  conllruiStion  of  this  ftatute  it  hath  been  holden,  that, 
though  a  man  is  prevented  thereby  from  defeating  his  creditors 
by  will,  yet  any  fettlement  or  difpofition  he  fhall  make  in  his  life- 
time of  his  lands,  w^hether  voluntary  or  not,  will  be  good  againft 
bond -creditors  ;  for  that  was  not  provided  againft  by  the  ftatute, 
which  only  took  care  to  fecure  fuch  creditors  againft  any  impofi- 
tion,  which  might  be  fuppofed  in  a  man's  laft  ficknefs ;  but  if  he 
gave  away  his  eftate  in  his  life-time,  this  prevented  the  defcent 
of  fo  much  to  the  heir,  and  confequently  took  away  their  remedy 
foiution,he  againft  him,  who  was  only  liable  in  refpecl  of  the  lands  de- 
fliouidhave  f^endcd  ;  and  as  a  bond  is  no  lien  whatfoever  on  lands  in  the 
tlicr  ocini-  hands  of  the  obligor,  much  lefs  can  it  be  fo  when  they  are  given 
on,  for  that    away  to  a  ftranger. 

fuch  a  dif- 

pifition  had  been  holden  fraudulent  by  Lord  Holt,  in  the  cafe  of  Templeman  v.  Beke.     And  Mr. 

Vernon's  diffatisfailion  is  taken  notice  of  by  Lord  Talbot,  in  Jones  v.  Marfli,  Ca  temp.  Taib.  64.3 
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In  debt  againft  an  heir,  who  pleaded  riens  per  d'lfcent  on  the  day 
of  the  bill,  the  plaintiff  replied  fpecially,  that  the  obligor  (father 
of  the  defendant)  died  on  fuch  a  day,  and  that  the  defendant 
(pfter  the  death  of  his  father)  and  before  the  day  of  the  bill, 
vi%.  on  fuch  a  day  which  was  a  day  after  the  death  of  the  obligor, 
had  lands  by  defcent  from  his  father  in  fee-fimplc,  unde  pradiEt. 
(th.e  plaintiff)  de  debito  pradiclo  fatisfecijfe  potu'it^  "viz.  apud  Yi.  pr/e- 
die?,  y  /joc  parat.  ejl  ver'ijicare^  unde  petit  judicium^  according  to 
the  above  ftatute.  To  this  the  defendant  made  a  frivolous  re- 
joinder ;  and  thereupon  the  plaintiff  demurred.  The  queftion 
was,  if  the  replication  was  good  in  purfuance  of  the  ftatute ;  for 
it  was  obje£led  that  it  was  ill,  becaufe  the  plaintiff  had  put  the 
value  of  the  lands  in  iffue  by  thefe  words,  imde^  ^i.  de  debita 
pradiHo  fatisfccijfe pciititj  which  ought  to  have  been  omitted,  be- 
caufe the  ftatute  is  exprefs,  that  after  the  iffue  tried  the  jury  fliall 
inquire  of  the  value  •,  fo  that  it  is  matter  of  fnqueft  only  ex  officio^ 
and  not  to  be  the  point  of  the  iffue  ;  and  by  this  ftatute  the  plain- 
tiff is  only  to  recover  pro  tamo  againft  tlie  defendant  with  refpe£l 
to  the  value  of  fuch  aliened  affets,  and  is  not  to  have  a  general 
judgment  againft  the  heir,  as  at  coi^njou  law  upon  a  falfe  plea.  Bed 

per 
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per  Cur.  upon  debate,  this  replication  is  good  and  as  it  ought  to 
be,  and  that  if  twde,  ^c.  de  dehito  pradiclo  fatlsfecijfe  potuit  had 
been  left  out,  it  might  have  been  a  good  caufe  of  objection  ;  for 
the  ftatute  doth  not  give  occafion  to  alter  any  more  of  the  form 
of  the  replication  common  in  fuch  cafes,  but  only  as  to  the  time 
concerning  aflets  by  defcent ;  and  the  conclufion,  which  (before 
the  ftatute)  was  to  the  country,  muft  now  be  with  an  averment 
only,  becaufe  the  defendants  may  have  an  opportunity  to  anfwer 
the  new  matter  alleged  in  the  replication. 

It  feems  that  neither  before  nor  fince  this  ftatute  the  [a)  exe-  Tiln.  32 
cutor  or  adminiftrator  of  the  heir  are  liable ;  for  the  perfon  of  the  ^^'' *• '" 
heir  is  not  chargeable,  but  with  refpecl  to  the  land  •,  and  if,  be-  ^^^^^  p^J 
fore  the  ftatute,  the  heir  had  aliened  before  a£lion  brought,  he  ronWcftoa 
fhould  not  be  charged  for  the  profits  he  received ;  which  is  evi-  ^".'^  '?'^".''^» 
dent  from  the  plea  of  riem  per  difcent  the  day  of  the  writ  pur-  \a)i^t  for 
chafed  •,  much  lefs  then  could  his  executor  {b) ;  for  an  executor  is  this  w</« 
but  in  nature  of  a  truftee  for  the  perfonalty,  and  not  at  all  privy  ^^lan. 
to  the  inheritance.  Vern.'4ooI 

and  Dyer  344.  a  precedent  cited  in  the  book  of  entries,  where  debt  was  brought  againft  the  executor  of  aa 
heir  upon  a  bond  made  by  the  anceftor,  which  is  alfo  mentioned  in  Raft.  Entr.  172.  b.  p.  4.  Plow.  441. 
2  Leon,  II.  3  Leon.  70.  But  the  heir  of  an  heir  is  liable.  F."  N.  B.  120.  b.  note  c.  Dy.  368.  a. 
p.  46.  Cro.  Car.  151.  Carth.  129.  (^)  But  yw^re  ©"fiie  2  Vern.  62.  where  it  is  faid,  that  if  the 
heir  aliens  the  land  to  prevent  the  creditors  from  having  fatisfadion  of  their  debts,  equity  will  follow  the 
money  into  the  hands  of  the  heir  or  his  executor. 

If  there  be  judgment  in  debt  againft  two,  and  one  die,  -a.  fare  Lev.  30. 
facias  lies  againft  the  other  alone,  reciting  the  death,  and  he  can-  Raym.  26. 
not  plead  that  the  heir  of  him  that  is  dead  has  aflets  by  defcent,  ^^^^  ^Edfar 
and  demand  judgment  if  he  ought  to  be  charged  alone  :  For  at  and  Smart. 
{c)  common  law  the  charge  upon  a  judgment  being  [d]  perfonal  i-'X^^^^'^ 
furvived,  and  the  ftatute  of  Wejlm.  2.  which  gives  the  elegit  does  ■'„"  'f^^  p^i_  ' 
not  take  away  the  remedy  of  the  plaintiff^  at  the  common  law,  41.  C^  liiit 
and  therefore  the  party  may  take  out  his  execution  which  way  he  *9  Affile, 
pleafes  ;  for  the  words  of  the  ftatute  are,  ft  in  eleElione-,  but  if  he  \'  2' '^^  ^o. 
(hould,  after  the  allowance  of  this  writ  and  revival  of  the  jutlgment,  (<i)  Fcr  the 
take  out  an  elegit  to  charge  the  land,  the  party  may  have  remedy  ^''^^'^^"'^e 

y       r  n-        ^      y  ,.  »  r       /  ^  i    between  a 

by  luggeltion,  or  by  audita  querela.  real  and  per- 

fonal execution;  and  that  a  perfonal  execution  will  furvive,  though  a  real  one  will  nor,  fidt  3  Co.  \\. 
Yelv.  209.  Raym.  153.  2  Keb.  3.  331.  4iVlod.  315.  3  Keb.  295.  Salk.  319.  pi.  3.  320. 
Show  402. 

If  there  be  a  fequeftration  for  a  perfonal  duty  againft  the  an-  Vem.  i4> 
ceftor  where  the  heir  is  not  bound,  and  the  defendant  die,  there  3  Lev.  355. 
is  an  end  of  the  fequeftration,  and  it  cannot  be  revived  againft  gg^  9.'^ 
the  heir ;  becaufe  neither  the  heir  nor  the  lands  are  bound  by 
fuch  decree  :  But  if  the  decree  be  upon  a  covenant  that  bound 
the  heir,  and  the  defendant  die,  fuch  decree  may  be  revived  by 
fubpcetia  fcire  facias  againft  the  heir  to  ftiew  caufe  againft  the  de- 
cree, if  the  decree  be  enrolled  of  record ;  or  if  not,  by  bill  of 
revivor  ;  and  when  revived  againft  heir  and  executor,  (v/hich  is 
the  ufual  and  regular  way),  the  fequeftration  alfo  will  be  revived 
on  motion,  if,  upon  coming  into  court,  caufe  is  not  lliewn  why 
the  decree  ftiould  not  be  revived:  And  in  this  cafe  it  hath  been 
refolvcd,  that  the  decree  ftiould  liavc  the  fame  authority  to  bind 
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the  pdrfona!  afl*ets  as  a  judgment  at  law,  and  therefore  (hall  go 
pari pajfu  to  be  paid  off  and  difchar^^od  ;  bUt  the  lien  of  the  judg- 
ment upon  lands  cam?  in  bv  the  ftatute,  which  only  gives  an  elegit 
for  a  moiety  of  the  land  in  fatisfa£lion  of  the  debt,  and  therefore 
that  could  give  no  authority  to  lay  a  fequeltration  on  the  real 
eftate  for  a  mere  perfonal  duty,  where  the  heir  is  not  bound  in 
the  covenant. 

[If  a  declaration  againft  the  heirs  and  devifees  Under  this  fta- 
tute difclofe  a  devife  for  the  payment  of  debts,  it  may  be  de- 
murred to. 

The  plaintiff  may  join  iflue  on  the  plea  riens  per  difcent.,  with-* 
out  replying,  as  he  is  impowered  by  the  flatute  ;  and  in  fuch  cafe 
the  jury  arc  not  to  fet  out  the  value  of  the  lands  defcended  ;  it  is 
fufficient  for  them  to  find  that  lands  came  by  defcent,  fufhcient 
to  anfwer  the  debt  and  dam.ages. 

To  a  plea  of  riens  per  difcent  al  tempts  del  original^  the  plaintifT 
replied  that  the  defendant  had  fufficient  lands  before  the  time  of 
the  original  purchafed,  and  on  iiTue  thereon,  a  verdi6l  was  given 
for  the  plaintiff,  but  no  inquiry  of  the  value  of  the  land :  the 
court  awarded  a  repleader-,  for  iflue  ought  not  to  have  been 
joined  on  the  fufficiency  of  the  land  defcended. 

The  heir  cannot  have  two  defences,  one  at  common  law,  and 
one  on  the  flatute  :  therefore,  if  to  riens  per  difcent  al  temps  del 
ivrif,  the  plaintiff  reply,  that  before  that  time  lands  defcended  ; 
the  heir  cannot  rejoin  that  he  fold  them,  and  paid  bond  debts  to 
the  amount  j  he  ought  to  difclofe  the  whole  in  his  bar  at  once.] 
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Rowden, 
Carth.  126. 
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(G)  How  to  be  proceeded  againft  where  he  is  hound. 

Salk.  355.  tF  the  heir  be  fued  upon  a  bond  or  covenant  in  which  he  is 
pl. 2.  But  1  bound,  it  need  not  be  ihewn  how  he  is  heir;  for  the  plaintiff 
cafe  of""  ^s  '^  flranger,  and  it  would  be  liard  to  compel  him  to  fet  forth 
another's  pedigree :  But  where  the  heir  fues,  he  muft  fhew  his 
pedigree,  and  cement  hares;  for  it  lies  in  his  proper  knowledge. 

Show.  248.     3  Lev.  286. 

It  mull  be  alleged,  that  the  heir  was  bound  ;  and  therefore, 
where  a  bill  was  brought  by  tiie  obligee  in  a  bond  againft  the  heir 
of  the  obligor,  alleging,  that  he,  having  alTets  by  defcent,  ought 
to  fatisfy  this  bond  ;  the  defendant  demurred,  becaufe  the  plain- 
tiff had  not  exprefsly  alleged,  in  the  bill,  that  the  heir  was  bound 
in  the  bond  ;  and  though  it  was  alleged  that  the  heir  ought  to 
pay  the  debt,  yet  that  was  holden  infulhcient,  and  the  demurrer 
was  allowed. 
5  Co.  36.  a.        If  an  aclion  be  brought  againft  the  heir  upon  the  bond  of  his 
Plow.  440.     anceftor,  in  which  the  heir  is  bound,  it  muft  be  in  the  {a)  debet 
pi! 6?  Ton.    ^"^'  deiinet;  becaufe  he  hath  the  afi'ets  in  his  own  right,    and 
87.    Lev.     therefore  is  to  be  fued  as  if  it  were  his  own  bond. 

I  ^o.    Cro. 

El:z.  712.  S.  P.  and  the  reafons  there  given,  becaufe  he  is  bound  by  fpecial  words  in  the  obligation,  Gf 
'Hide  2  Leon.  11.,  2  Brownl.  204,  5.,  Cro.  Eliz.  350.,  like  point.  (j)  But  if  in  the  duinet  only,  it 
h  good  after  verdict,  by  the  xk  and  17  Car.  2.  c.  S.  Comber  and  Watten,  Lev.  124.  adjudged.  Sid.  342. 

575.  s.c.  ^j^ 
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tin  a  declaration  againft  the  heir  on  a  covenant  that  runs  with  Deridey  v. 

the  land,  the  plaintiff  may  charge  him  as  aHignee ;  for  evidence  '^"p^"^^* 

that  the  land  defcended  to  him  as  heir  of  the  lefTor  will  fupport  Kep/"^ 
fuch  an  iffue.] 

(H)  Where    he   fhall   be   liable   hlmrelf,    and    the 
Judgment  general  or  fpecial :  And  herein, 

I .  Where  he  Ihall  be  liable  for  his  faife  Pleading. 

'"pHE  heir  at  law,  though  bound  by  his  anceftor,  fhall  yet,  as  21 E.  3.10. 
■*•     hath  been  obferved,  be  chargeable  no  further  than  he  has  4°  £•  3- 14« 
aflets  from  fuch  anceftor,  unlefs  by  falfe  pleading  he  make  him-  pj;  5^  ^'^^^ 
felf  fo  ;  And  therefore  if  an  a<5llon  of  debt  be  brought  againft  pi.  80. 
him,  and  he  confefs  the  a£lion,  and  alfo  fet  forth  in  certainty  g'°J'^''"'^* 
what  aflets  he  hath,  he  {hall  be  charged  no  further;  and  neither  5C0.35!* 
his  goods  {[>),  body,  nor  other  lands  (hall  be  liable  •,  but  the  judg-  ^-  Roll. 
ment  in  fuch  cafe  (hall  be  fpecial,  to  recover  the  debt  of  the  lands  f^^[^°{lJJ^g 

defcended.  •     pointadmit- 

ted  in  all  the  modern  books,  (a)  And  therefore  an  heir  at  law  is  not  to  be  holden  to  fpecial  bail,  becaufe 
the  demand  is  not  on  the  perfon,  but  on  the  affets,  of  the  deceal'ed.  z  Jon.  82.  &  vide  tit.  Bail, 
letter  (B). 

But  if  an  action  (r)  of  debt  be  brought  againft  an  heir  on  the  f^dethezu- 

obligation  of  his  anceftor,  in  which  he  is  bound,  and  he  plead  r^°'^'^'^j 

riens  per  difcent,  which  is  found  againft  him,  the  judgment  fliall  r^:!.  Abr. 

be  general*  to  recover  the  debt,  v/hich  he  muft  pay  out  of  his  269,   Roll. 

own  pocket  for  his  falfe  plea.  r//  But^* 

there  is  a  diverfity  between  an  aft'on  of  debt  and  a  fare  facia:  againft  the  heir  upon  a  judgment  had 
againft  his  anceftor  ;  for  if  in  afjire  facias  the  heir  plead  a  falfe  plea,  and  it  be  found  againit  him,  yet 
the  judgment  ftiall  be  of  the  lands  defcended  only  ;  for  the  execution  in  fuch  cafe  ihall  be  upon  the  firft 
judgment  againft  the  anceftor,  and  not  upon  the  judgment  in  the  Jc'.re  fac':at,  oucd  habeat  exccuti'many 
becaufe  fuch  judgment  did  not  alter  nor  enlarge  the  firft  judgment.  Boa yer  v.  Rivet:  adjudged.  Paf. 
I93.  sBulft.  317.  Jon.  87.  Cro.  Car.  296.  Carth.  93.  S.  C  cited.  *  And  execution  of  hij 
own  lands  and  goods,  and  againft  his  body  by  capiat  adjatlifacicndum,  like  as  for  his  own  debt,  Plowd. 
Com.  440.  a.     2  Roll.  Abr.  70.  1.  40.     Dyer  149  a.     a  Leon.  1 1 .  -vide  infra. 

So,  if  an  aftion  of  debt  be  brought  againft  the  heir,  who  con-  Plow.  440. 
fefles  the  a£lion,  but  does  not  fet  forth  the  affets  in  certainty,  the  ^^""o^ 
judgment  (hall  be  general ;  for  he  is  charged  in  the  dehet  as  well 
as  detinety  and  aifets  (hall  be  prefumed. 

So,  if  an  a6lion  be  brought  againft  the  heir  on  the  bond  of  his  piow.  440. 
anceftor,  and  there  be  judgm.ent  againft  him  by  default,  non  Jinn  Davis  and 
informatus,  nihil  dicky  6fc.  the  judgment  againft  him  Ihall  be  ge- j^^^J^j^g^^ 
neral,  and  he  (hall  be  charged  de  bonis  propriis*  cited,  and 

agreed  to  be  law  in  feveral  books. 

So,  where  debt  was  brought  againft  an  heir,  who  pleaded  in  Carth.  93. 
bar  that  J.  S.  was  jointly  and  feverally  bound  with  his  anceftor,  ^^,'Jj'^J,^'"'^ 
and  that  he  paid  the  money  ;  which  being  found  againft  him,  it  adjudged^ 
was  holden,  that  the  judgment  (hould  be  general,  and  he  for  his  and  faid, 
falfe  plea  cliargeable  de  bonis  propriis.  ^^^  /^^"^^J*"' 

tied  in  the  akfu^ra  of  Davis  and  Pepys.     Plow.  440.     Comb.  162.  S.  P.  adjudged. 

Vol.  III.  Hh  So, 
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Saik.  354.         So,  where  the  heir  pleaded  that  his  anceftor  was  feifed  in  feC 
pi.  2.   Ld.    q{  three  fourth-parts  of  fuch  and  fuch  tenements,  and  that  he 
SibkIi  &■  ^    demifed  the  fame  for  500  years  to  ^.  who  entered,  and  that  the  . 
Ux.  V.  faid  reverfion  defcendtd,  ^  ricf:s  ultra,  and  that  at  the  time  of 

•'^rs'^''         the  a6lion  brought  he  had  no  tenements  in  fee-fimple  by  defcent 
s.  c.  prifierqnam  the  faid  reverfion  ;  and  that  afterwards  there  was  a 

3Saik.  17S.  bill  in  Chancery  exhibited  againft  him  by  the  anceftor's  wife  for 
^1  '  c  °b    '^^^'^''"»  ^"^  ^  decree  obtained  againll  him  for  the  third  part  of 
J62.    Ld.    thefe  three-fourths  for  the  wife's  life  ;  ^  hoc,  ts'c.  in  this  cafe  a 
Raym.  53.    general  judgment  was  given    againft   him ;  and   it  was  holden 
»Wii   49.    gy  Ho/t,  C.  J.   ly?,  That  an  heir  could  not  plead  a  term  for  years 
in  delay   of   prefent  execution,    but   ought   to   confefs    affets ; 
and  that  the  common  law  had  no  regard  for  a  term  for  years,  and 
that  there  is  no  mifchief  in  this  cafe  ;  for  though  in  confequencc 
a  levari  facias  may  go,  yet  the  leiTee  may  maintain  himfelf  againll 
an  ejedlment  by  virtue  of  Iiis  leafe.   2.  As  to  the  decree  in  Chan- 
cery, he  held  it  plain  that  there  was  no  cftate  or  intereft  vefted  in 
the  wife  by  that,  fo  that  the  plea  in  this  refpect  is  naught  and 
moft  apparently  falfe. 
iRoii.  And  it  is  faid,  that  in  thefe  cafes  the  court  cannot  give  a  fpe- 

■^11'* ''^V      cial  judgment  without  the  aflcnt  of  the  plaintiff;  as  where  debt 
Koidtn,  ad-   ^as  brought  againft  the  heir,  who  pleaded  riens  per  difcent,  which 
judged.         was  found  for  the  plaintiff;  and  there  being  judgment  to  recover 
Tna.  1651.  ^j^g  debt,  damages  and  cofts  of  the  lands  descended;  and  it  not 
being  known  what  land  defcended,  a  writ  v/as  awarded  to  inquire 
what  land  defcended ;  the  court  held  this  judgment  erroneous, 
becaufe  by  law  the  judgment  ought  to  be  general,  which  can- 
not be  altered  without  the  plaintiff's  confent,  and  that  did  not 
appear  here. 
iRoiI.  So,  in  an  acflion  of  debt  againft  an  heir,  if  he  pleads  riem  per 

ViilhlUi    ^'f^-"^y  which  is  found  againft  him  ;  and  it  is  further  found  by 
Sneigrave      the  jurv,  that  hc  had  certain  lands  by  defcent,  upon  which  judg- 
aud  Cuivile.  ment  is  given  that  the  plaintiff"  ihall  recover  his  debt,  damages, 
and  cofts  of  the  lands  defcended  ;  this  is  an  erroneous  judgment, 
becaufe  it  ought  to  have  been  general :  alfo,  it  is  faid,  that  upon 
this  iffue  they  could  not  inquire  of  the  affets  defcended. 
2  Roll.  But  if  in  a  writ  of  annuity  the  plaintiff' declares  for  the  arrear- 

Aor.  71.  ages,  ^c.  againft  the  heir,  upon  the  grant  of  his  anceftor,  and 
Stukeiy.'  t^^  ^^61^  pleads  that  it  is  not  the  deed  of  his  anceftor,  which  is 
found  againft  him  ;  in  this  cafe  the  judgment  may  be  fpecial, 
without  the  confent  of  the  plaintiff ;  for  being  in  the  cafe  of  an 
annuity,  which  is  always  executory,  it  is  at  Icaft  in  the  eleftion 
of  the  plaintiiT  to  have  execution  of  all  the  lands  defcended  ;  where- 
as on  a  general  judgment  he  can  only  have  a  moiety  of  all  the 
heir's  land  in  execution :  alfo,  in  this  cafe,  the  entering  of  a  fpecial 
judgment  is  for  the  heir's  advantage,  and  therefore  he  cannot  af- 
fign  it  for  error, 
s  RolJ.  Alfo,  if  upon  pleading  riens  per  difcetit  it  be  found  againft  the 

Abr.  71,       heir,  or  if  he  confefs  the  a£lian  without  fetting  forth  the  affets, 
or  if  there  be  ^  general  judgment ;  upon  thefe,  or  upon  a  nofi 

6  Jum 
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fim  informatuSi  nihil  didt,  &c.  againft  him,  the  execution  may  be 
general  of  a  moiety  of  ail  the  lands  of  the  lieir. 

But  if  in  an  aclion  of  debt  brought  againft  the  heir,  the  de-  2  Roll, 
fendant  acknowledge  the  a£lion,  and  fhew  in  certainty  the  afll'ts,  ^^''  7*' 
upon  which  there  is  a  judgment  that  the  plaintiff  fliall  recover, 
and  tliat  the  debt  {hall  be  recovered  of  the  aflets  defcended,  here 
the  plaintiiT  fliall  have  execution  to  levy  the  debt  of  all  the  land 
defcended,  and  to  have  a  moiety  only,  as  on  an  elegit. 

Aifo,  in  cafe  of  a  general  judgment  againft  the  heir,  although  2  Roll. 
the  plaintiff  mayhave  execution  by  elegit  of  a  moiety  of  all  the  -^br.  71,  ys; 
heir's  lands  ;  yet  may  he  alfo  at  his  election  furmife  that  the  heir 
hath  fuch  and  fuch  land  by  defcent,  and  pray  execution  thereof; 
for  were  it  othcrwife,  the  plaintiff  might  be  a  lofer  by  this  gene- 
ral judgment,  in  which  he  is  only  entitled  to  a  moiety  of  the  land, 
in  as  much  as  the  heir  might  not  have  any  other  lands,  except 
thofe  defcended. 

2.  Where  by  his  Promife  to  pay  or  difcharge  the  Debt  of  his 

Anceilor. 

If  z   man  binds  himfelf  and  his  heirs  in  an  obligation,  and  Roll.  Abr. 
dies,  and  after  the  obligee  fues  the  heir  upon  the  obligation,  who  ^'  f"'"'^ 
had  no  alTets  defcended  to  him  j  and  the  heir  fays  to  him,  that,  if  ,  Leon."?  * 
he  will  not  fue  him,  then  he  will  pay  him  the  money ;  this  is  no  68.  4  Leon, 
confideration  fo  as  to  maintain  an  adlion,  becaufe  he  was  not  ^•S-P./'er 
chargeable  (a)  without  aflets.  _  (a)  But  it  Is 

held,  that  in  ajfumpjit  againft  an  executor  on  his  promife  it  is  not  neceflary  to  allege  the  afTets,  and  that 
forbearance  is  a  good  confideration.  f^iJe  tit.  Executors  and  Adm'imjirators,  letter  (M).— And  nott)  by 
the  ftatuie  of  frauds  29  Car.  2.  c.  3.  ^  4..  the  promife  mutt  be  in  wiiting. 

So,  in  an  a/fumpftt  againft  an  heir  upon  fuch  a  prorhife,  it  muft  Baker  and 
be  exprefsly  fhewn  that  the  heir  was  bound,  elfe  it  fliall  not  be  Fox, 2 Sand- 
intended,  though  after  a  verdict.                                                            ,rg'.  ad- 
judged; Hunt   and  Siuain,  Sid.  2+8.     Raym.  12.     Lev.  165.     Keb.  890.  S.  P.  adjudged And 

Kedtng  faid,  to  chirga  an  executor  upon  his  promife  you  need  not  fay  afiecs,  (though  without  tliem  he 
Ciall  r.ot  be  bound)  becaufe  we  will  intend  afTets,  but  we  cannot  intend  the  heir  v/as  bound,  but  in  tWs 
•afa  muft  look,  upon  him  as  a  mere  Itranger. 

But  in  fuch  a  cafe  where  the  plaintiff  declared,  that  the  de-  Sid  3r. 
fendant,  in  confideration  the  plaintiff  would  deliver  the  bond  to  ^^*.^''^* 
him  and  difcharge  the  debt,  proniifed,   i5fc.  it  was  holden  a  good  Y^\y.  56. 
declaration,  and  that  it  fliould  be  intended  he  was  liable,  or  at 
leall,  that  the  difcharge  fhould  be  made  to  him  who  was  fo. 


{ I )  What  fhall  be  Affets  in  his  Hands. 

"TT/Herever  the  anceftor  binds  himfelf  and  his  heirs,  all  his  fndeBro. 

»  '     lands  of  (/>)  freehold,  which  defctnd  in  (c)  fee-fimple,  are  ^jf-iy^'J* 

afTets  by  defcent,  and  fliall  be  liable,  as  far  as  they  extend,  to  an-  ^^,j.  Roll. 

fwer  the  anceftor's  obligations.  Abr.  26--. 

[i)  Cut  if  a  copyhold  dcfcsuds  to  sn  heir,  this  f^.a'l  not  be  affets,  becaufe  it  is  an  inheritance  created  by 

H  ij  a  cuUcm, 
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cuftom,  and  the  common  law  direft?  the  dcfcent ;  but  not  that  it  (h  Ul  hsvc  any  other  Collateral  qualitk* 
which  do  not  concern  fuch  defcent,  and  which  other  inheritances  at  common  law  have.     4  Co.  zx  a. — • 

But  lands  by  dckcnt  in  ancient  dcmclne  (hall  be  alTets.     7  H.  4.  14,     Bro.  tit.  Affets,  11. So,  an 

advowlon  is  dfTrti,  and  may  be  extended  at  the  rate  ot  a  {hilling  tor  every  mark  of  they  early  value  of  the 
living.    Co.  Lit.  374.  b.      [Robinfon  V.  Tonge,  3  Br.  P.  C.  556.    3  P.  Wms.  401 .  s  Str.  879.   Weft- 

faiing  V.  Weftfaling,  3  Atk.  460.]    {c)  Muft  be  lands  in  fee-jimple.   42 E.  3.  10  b. For  what  (hall 

be  alTets  to  make  a  lineal  warranty  a  bar  to  an  eltate-tail,  vide  Co.  Lit.  374.  b.  z  \n!k.,  a93« 
Kelw.  104.  b.  ii\.     a  Roll.  Abr.  774. 

Saik.  354.         A  reverfion  after  a  leafe  for  years  made  by  the  anceftor  Is  pre- 

P'-  4-^'  fent  aflets,  {a)  fo  that  the  heir  cannot  plead  nerts  per  difcent  in  delay 

aLd^Raym.  of  execution  of  the  rent  and  reverllon,  {b)  though  the  plaintiff 

783. 2  Mod.  cannot  have  benefit  of  the  reverfion  till  the  leafe  be  determined. 
50,  51. 

Ld.  Riym.  "I^.  Hern  Plead.  310.  {a)  In  debt  againll  the  heir  if  he  pleads  rtem  per  difcent,  the  plaintiff 
niav  have  judgment  piefently,  and  i  fcire  fjcias  when  alibts  delcend.  8  Co.  t  34.  in  A'Liy  Shej)ley^s  cafe, 
which  point  ii  lield  to  be  law  ^   likcwife   in  cafe  of  an  executor,   in  Hob.  199.  Vent.  94    5.      Sid.  448. 

Contrary  to  the  cafe  of  Dorchefter  and  VVchb-    Cro.  Car. So,  in  a  luarrantia  cbarta-  againft  an  heir, 

who  pleads  r'n-ns  par  dijccnt,  or  that  the  plaintiff  is  not  empleadcd,  the  plainfiff  may  pray  judgment  pre- 
fenlly,  F.  N.  B.  i-;4.  8  Co.  134.  Vent.  94.  and  Hob.  199.  S.  P.  and  that  the  fame  may  be  done  »n 
the  cafe  of  an  extcutor  ;  but  it  the  plaintiff  will  proceed  to  prove  aflets  prefently,  and  that  be  found 
a?ainlt  him,  he  (hall  be  barred  fur  ever;  and  yet  there  was  a  debt  due,  and  that  in  effect  confeflcd. 
Hob.  199.  (i)  Where  a  man  obtains  a  judgment  againlt  an  heir  who  has  a  reverfion  in  fee  defcended  to 
him,  the  judgment  is  anly  of  alTets  qujndo  accidcrent,  and  the  creditor  cannot  by  a  bill  in  equity  compel 
the  heir  to  fell  the  reverfion,  but  muft  expert  until  it  falls.     2  Vern.  1 34.     Fortrey  and  Fortrey. 

So,  a  reverfion  expeftant  upon  the  determination  of  an  eflate 
for  life  in  quqft  aflets,  and  ought  to  be  pleaded  fpeclally  by  the 
heir,  and  the  plaintiff  in  fuch  cafe  may  take  judgment  of  it  cum 
acciderit. 

But  a  reverfion  in  fee  expe^lant  upon  an  eflate-tail  is  not  affets, 
becaufe  it  lies  in  tlie  will  of  the  tenant  in  tail  to  dock  and  bar  it 
at  his  pleafure. 

S.  P.  3' Lev.  287.  3  Mod.  257.  Carth.  129.  S.  P.  agreed,  and  that  it  fliall  not  charge  the  heir  upoA 
th*  general  iflu;-,  r'uns  per  difcent. — But  after  the  tail  is  fpent,  it  is  alltits.  3  Mod.  257.  [That  fuch  a 
levcrfion  is  aflets  fcr  the  debt  of  the  firft  perfon  who  was  in  pofTeffion,  and  who  created  the  reverfion,  hath 
been  cxpreftly  determined  by  Lord  Hardwicke  in  Kinafton  v.  Clarke,  2  Atk.  204.  but  whether  it  be  fo 
for  the  debt  of  any  of  the  intermediate  takeis,  is  a  point  which  hath  lately  been  much  agitated,  but  hath 
recfiveil  no  decifim.  Tweedale  v.  Coventry,  i  Br.  Ch.  Rep.  240.  Arundel  v.  Knight  1787.  Id.  260. 
The  cafe  of  Smith  v.  Parker,  2  Bl.  Rep.  1230.  purports  to  have  decided  that  fuch  a  reverfion  is  aflets. 
In  chat  cafe,  which  was  debt  upon  bond  againit  the  heirs  of  the  obligor,  Edward  Perrot  deviled  aneftate. 
to  his  brother  Charles  Perrot  for  life,  remainder  to  his  brother  Robert  Perrot  for  life,  and  bis  firft  an(J 
other  fons  in  tail,  remainder  to  trultees  for  thirty  years,  remainder  to  Edward  John  Perrot  and  his  fitft 
and  other  fons  in  tail,  remainder  to  WillUm  Perrot  fcr  life  and  his  firft  and  other  fons  in  tail-male,  re- 
mainder to  Benjamin  Perrot  for  life  and  his  firi't  and  other  f-ins  in  tail-male,  remainder  to  the  teftator's 
richthe'rs.  On  the  teftator's  death  Ch.irles  entered  and  died  without  illue.  Robert  died  without  iflue 
before  the  tcftator.  Edward  John  entered,  and  whilft  in  pofTeffion  .-riade  the  bond  in  queftion,  and  died 
without  iflue.  William  entered,  and  Jied  without  ifi'ue.  And  on  his  death,  Benjamin  being  dead  with- 
out iifue  and  all  the  faid  perlons  having  died  inteftate,  the  eftate  came  into  poflcflion  of  the  defendants 
who  were  heirs  at  law  both  of  the  teftator  and  of  Edward  John  the  obligor,  which  Edward  John  was  alfo,-. 
whilft  in  pcfli:flion  of  the  eftate,  the  heir  at  law  of  the  teftator. — In  this  cafe,  however.  Lord  Thurlowe 
obferves  in  Twcedale  v.  Coventry,  the  contingent  ufes  never  came  into  pofreftion,  fothat  it  was  not  a  re- 
verfion after  an  eftate-  tail,  but  after  an  eftate  for  life  only.  See  the  cnfe  of  G jffard  v.  Barber,  Vln,  Abr, 
tit.  Charge,  A.  pi-  17-  wliere  Lord  Hardwicke  is  reported  to  have  faid,  that  the  reverfion  would  not  be 
liable  to  a  bond  of  an  intermedi  ite  taker,  unlefs  the  eftate  came  as  aflets  by  defcent  to  the  very  heir  of 
fuch  perfon;  though  it  would  be  to  a  judgment,  becaufe  that  ajttaches  on  the  land.  J 
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Garth.  127.  If  ^.  hath  iffue  B.  and  C,  and  conveys  lands  to  the  ufe  of  him- 

3  Lev.  2  6.  feif  for  life,  the  remainder  to  B.  in  tail  male,  the  remainder  to  his 

i'c°'^Kel-  °^"  '^'S^'-  ^^i^s>  ^"^  -^*  '^''^^*  ^"^  ^^^^  reverfion  defcends  to  B.  his 

lo'w  v.  fon,  and  B.  dios  feifed,  and  the  reverfion  defceads  to  hi«  fon,  who 

RMwden<  disS. 
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dies  without  iflue,  fo  that  the  tail  is  fpent,  and  C.  enters,  thefe 
lands  fliall  be  aflets  to  anfwer  the  debt  of  his  father. 

The  lands,  as  hath  been  obferved  mult  dt-fcend  to  the  heir  ;  and  Cro.Eliz. 
therefore  it  was  formerly  holden,  that  if  he  took  by  purchafe,  as  *^^- 
if  the  teftator  devifed  them  to  him  paying  fo  much,  or  if  he  de- 
vifed  lands  to  one  or  two,  and  his  heir  at  law  jointly,  that  thofe  lands 
were  not  aflets ;  but   if  he  devifed  one  part  to  A.,  and  another  to 
B.J  another  to  his  heir  at  law,  this  third  part  was  aflets. 

By  the  ftatute  of  frauds  and  perjuries  it  isenafted,  that  if  lands  That  it  was 
come  to  the  heir  by  reafon  of  a  fpecial  occupancy,  they  (hall  be  "°'  ^'^'■"l^ 
chargeable  in  his  hands  as  aflets  by  defcent,  as  in  cafe  of  lands  in  ftatme. 
fee-fimple;  and   in  cafe  there  be  no  fpecial  occupant  thereof,  it  ioCo.98.  a. 
Ihall  go  to  the  executors  or  adminiftrators  of  the  party  that  had  the  ^''^^  eftjte 
eftate  thereof  by  virtue  of  the  grant,  and  fhall  be  aflets  in  their  limite/to^" 

hands.  l^eirs  is 

within  the 
ftatute  of  fraudulent  devlfes,    3  &4W.  &  M.  c.  14.,  and  liable  to  fpeclalty  debts.     Weftfaiin»  v. 
Weftfaling,  3  Atk.  460.     Mar  wood  v.  Turner,  j  F.  Wins.  164.] 

.  Alfo,  by  the  fald  ftatute,  §  lo  Js*  ii.  where  lands  are  fettled  In  VidezYan. 
truft,  and  defcend  in  fee  to  the  heir  of  cejJuy  que  triijl^  the  fame  ^^S- 
Ihall  be  aflets  in  the  fame  manner  as  lands  in  poflelhon,  but  the  heir 
fhall  not,  by  reafon  of  any  plea  or  other  matter,  be  chargeable  to 
pay  the  condemnation  out  of  his  own  eftate. 

An  equity  of  redemption  of  an  inheritance  is  aflets,  for  the  heir  4  Chan.  Ca. 
having  a  right  in  [a]  equity,  that  ought  in  equity  to  be  liable  to  H^- 
fatisfy  a  bond  debt.  eqiifv"of  *" 

redemption  of  a  mortgage  that  is  forfeited  is  not  affets  at  law,  for  at  law  there  is  no  redemption. 
2  Vern.  6i. — And  there  it  is  made  a  quare,  whether  an  heir  being  creditor  by  bond  or  judgment  may 
not  retain,  tlie  leafon  being  the  lame  in  the  cafe  of  an  heir  as  it  is  of  an  executor,  for  neitner  can  fuc 
himfelf. 

Tenant  in  tail  fuflx^rs  a  recovery  to  let  in  a  mortgage  of  500  Preced. 
years,  and  then  limits  the  land  to  the  old  ufes,  and  makes  his  will,  ^^^'  39* 
and  devifes  all  his  lands  for  the  payment  of  his  debts,  the  redemp-  Auftln. 
tion  was  limited  to  him,  his  heirs  and  affigns  ;  and   the   court 
thought  that  the  equity  of  redemption  of  this  mortgage  fliould  be 
afllets  to  fatisfy  creditors,  or  a  fubfequent  grantee  of  an  annuity. 

A  right  without  any  eftate  in  (b)  polfeflTion,  reverfion,  or  remain-  6  Co.  5?. 
der,  is  not  aflets  till  it  be  recovered  and  reduced  into  pofleflion.      ('^)ifarent- 

^  feck  d£- 

fcends  to  an  heir,  it  is  not  affets  till  he  hath  gained  fcifin.     6  Co,  58.  b. But  if  lands  defcend  to  an 

heir,  they  aie  affets  before  entry,  for  he  may  enter  when  he  will.     42  E.  3.  10.  b.     Roll.  Abr.  269. 

Where  the.perfonal  eftate  only  ihall  be  applied  in  difcharge  of 
debts,  vide  fupra  85. 
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(A)  Of  Herefy :  And  herein, 

1.  What  It  is. 

2.  By  whom  it  is  cognizable, 

3.  How  punifiied. 

(B)  Of  Witchcraft,  and  how  punifhed, 

(C)  iOf  Offences  againft  Religion  as  punifliable  by 
the  Common  Law. 

(D)  Of  Offences  by  Statute  againft  Religion :  And 
herein, 

1.  Of  the  Offence  of  profaning  the  Lord's  Day. 

2.  Of  the  Offence  of  Swearing. 

3.  Of  the  Offence  of  Drunkennefs. 

4.  Of  the  Offence  of  reviling  the  Sacrament. 

5.  Of  Offences  againft  the  Common  Prayer. 

6.  Of  the  Offence  of  teaching  School  without  conforming  to 
the  Church. 

7.  Of  the  Offence  In  not  coming  to  Church:  And  herein, 

1.  What  Forfeitures  of  Mone^y  Lands  or  Goods  fuch  Offenders 
incur. 

2.  In  what  Alanner  they  are  to  be  proceeded  a  gait fl  for  thtfe 
Forfeitures. 

3.  What  other  Inconvmiencies  they  are  fuhjeB  to. 

4.  By  what  Means  they  may  be  dlfcharged. 

J.   How  fur  a  Perfon  is  punlfoable  for  fuffering  fuch  Ahfence 
in  others. 

%.  Of  Offences  againft  the  Eftabliftied  Church  by  Proteftant 
Diffenters. 

Of  the  Offence  of  profeffing  or  encouraging  the  Poplfli 

Religion,   i^ide  tit.  PopifJj  Rccufa-nts. 
Of  the  Offence  cf  holding  an  Office  without  conforming 

to  the  EftabliCied  Religion,  '■cidc  tit.  Office. 
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(A)  Of  Herefy :  And  herein, 

I.  What  it  is. 

HERESY  (a)  among  proteftants  is  faid  to  be  a  falfe  opinion  Hawk.  P. C. 

repugnant  to  fome  point  of  do6lrine  clearly  revealed  in  ^' ^*  C4-B1. 

fcripture,  and  either  abfolutely  eflential  to  the  chriftian  faith,  or  f^rThat^ 

at  lead  of  mod  high  importance.  anciently 

under  the 
general  name  of  herefy  there  have  been  comprehended  three  forts  of  crimes:  i,  Apoftacy,  when  a  cbrif. 
tian  did  apollatize  to  Paganifm  or  to  Judaifm.  z.  Witclicraft.  3.  Formal  herefy,  which  feems  to  bean 
apoftacy  from  the  eftabliihed  religion  ;  for  which,  and  the  feveral  ways  of  determining,  punifiiing,  and  the 
difference  between  the  civil  and  imperial  laws,  popiih  canons,  and  the  laws  oi Ergland  concerning  herefy, 
tldi  a  large  account  in  Hal.  Hift.  P.  C.  383  to  4.10. 

It  feems  {b)  difficult  precifely  to  determine  what  errors  (hall  Hawk.  p.c. 

amount  to  herefy,  and  what  not;  but  the  ilatute  i  Eliz.cap.  i.  ^;2.. 

which  erected  the  high  commiiBon  court,  having  reftrained  it  to  \^  faid"by' 

fuch  as  are  either  determined  by  fcripture,  or  by  one  of  the  four  my  Lord 

firit  general  councils,  or  by  fome  other  council,  by  exprefs  words  ^^'^'/'\^' 

of  fcripture,  or  by  parliament,  with  the  alTent  of  the  convocation  ;  canon'ifts 

thefe  rules  are  at  prefent  generally  thought  the  beft  directions  con-  have  by  am- 

cerning  this  matter.  P^^  ^"''  i-«- 

"  neral  terms 

extended  herefy  fo  frj,  and  left  fo  much  in  the  difcretion  of  the  ordinary  to  determine  it,  that  there  is 
fcarce  any  the  fmalleft  deviation  from  them  but  may  be  reduced  to  herefy,  according  to  the  great  gene- 
rality and  latitude  of  their  definitions  and  defcriptions  ;  from  whence  he  obferves,  how  miferable  the  fer- 
vitude  of  chriftians  was  under  the  papal  hierarchy,  who  ufed  fo  arbitrary  and  unlimited  a  power  to  deter- 
mine what  they  pleafed  to  be  herefy,  and  then,  omni  appellatiine  foJlpofilOf  fubjedting  mens  lives  t©  iheir 
featence. .  Hal.  Hilt.  P.  C.  383,389. 

2.  By  whom  it  is  cognizable. 

According  to  the  common  and  imperial  law,  and  generally  by  Hal.  Hift. 

other  laws  in  kingdoms  and  ftates  where  the  canon  law  obtained,  ^•'-'  3^4^ 
the  ecclefiaftical  judge  was  the  judge  of  herefies,  and  hereby  he 
obtained  a  large  jurifdi6\;ion  touching  them. 

Hence  it  is,  that,  by  the  common  law  with  us,  the  convocation  Bro.  tit. 

of  the  clergy,  or  provincial  fynod,  might  and  frequently  did  pro-  ■f^^'^'/y- 

ceed  to  the  fentencing  of  hereticks,  and,   when  convidled,  left  Abr"2*26. 

them  to  the  fecular  power,  whereupon  the  writ  of  haretico  com-  *  This  writ 

biiretido  *  might  iflue.  ,    „  "  '^''^" 

°  away,  by  fta.  29  Car.  2.  c.  9. 

Alfo,  it  is  agreed,  that  every  bifhop  may  convict  perfons  of  f.  n.  b, 
herefy  within  his  own  diocefe,  and  proceed  by  church  cenfures  '^9-  12  Co. 
againft  thcfe  who  fliall  be  convidled  ;  but  it  is  faid,  that  no  fpi-  ^  !Ji,'Ao, 
ritual  judge,  who  is  not  a  biihop,  hath  this  power  ;  and  it  has  been  Gibf.Codex. 
(f)  quellioned,  whether  a  conviction  before  the  ordinary  was  a  4oi-Hawk. 
fufhcient  foundation  whereon  to  ground  the  writ  de  haretico  com-  Sfaie'Tria/s 
burendoj  as  it  is  agreed  that  a  conviction  before  the  convocation  Vol.  2.  275. 
was.  (')  L*^-CJ- 

Hale  ieems 
to  be  of  opinion;  that  if  the  diocefan  convift  a  m.m  of  herefy,  and  either  upon  his  refufal  to  abjure,  or 
wp<  n  a  relapfe,  cc(.r:e  him  to  be  delivered  over  to  the  (ecular  power  ;  ami  this  be  fignificd  under  the  fcal  of 
the  ordinary  into  the  Chancery,  the  king  might  thereupon  i>y  fj:eciai  warrant  command  a  writ  de  haritica 

H  h  4  ambuTtfttio 
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comlurcnjo  to  ifTue,  though  this  were  a  matter  that  lay  in  his  diftretion  to  grant,  fufpend  or  refufe,  as  tliC 
cafs  m'ght  be  circumftanced.     Hal.Hift.  P.  C.  392. 

7.7  H.  8. 14.       But  it  feems  agreed,  that  regularly  the  temporal  courts  have  no 

H  h^°'P    conufance  of  herefy,  either  to  determine  what  it  is,  or  to  punifti 

■  *^  ■     tlie  heretick  as  fuch,  but  only  as  a  diilurber  of  the  public  peace  ; 

and  th.at  therefore,  if  a  man  be  proceeded  againft  as  an  heretick 

in  the  fpiritual  court  pre  falute  anhnis^  and  think  himfelf  aggrieved, 

his  proper  remedy  is  to  bring  his  appeal  to  a  higher  ecclefiaftical 

court,  and  not  to  move  for  a  prohibition  from  a  temporal  one. 

3  Inft.  42.         Yet  a  temporal  judge  may  incidentally  take  knouledge,  whether 

Roll.  Rep.     3  tenet  be  heretical  or  not ;  as  where  one  was  committed  by  force 

zBulf.  3C0.  of  2  H.  4.  cap.  5.  for  faying  that  he  was  not  bound  by  the  law  of 

God  to  pay  tythes  to  the  curate  ;  another  for  faying,  that  though 

he  was  excommunicate  before  men,  yet  he  was  not  fo  before  God; 

the  temporal  courts  on  an  habeas  corpus  in  the  firil  cafe,  and  an 

aiflion  of  falfe  imprifonment  in  the  other,  adjudged  neither  of  the 

points  to  be  herefy  wirhin  that  ftatute,  for  the  king's  courts  will 

examine  all  things  which  are  ordained  by  ftatute. 

5  Co.  58.  Al '"'■),  ui  a  quare  itnpedit^  if  the  bifhop  plead  that  he  refufed  the 

And.  191.     ciej.]^  jQr  herefv,  it  feems  that  he  mull  fet  forth  the  particular  point, 

3  Leon.  199.  .  '  '  ,       ,  .  1  •        1        ^^ . 

3Lev.  3r4.  that  It  may  appear  to  be  heretical  to  the  court  wherem  the  action 
is  brought,  which  having  conufance  of  the  original  caufe,  muft  by 
confetjuence  have  a  power  in  all  incidental  matters  neceflary  for 
the  deterp-ination  of  it,  and  without  knowing  the  very  point  al- 
leged againft  the  clerk,  will  not  be  able  to  give  directions  concern- 
ing n  to  the  jury,  who  (if  the  party  be  dead)  are  to  try  the  truth 
of  the  allegation. 

3.  How  punifhed. 

F.N.B.  By  the  common  law,  one  convicted  of  herefy,  and  refufing  to 

*^5-  abjure  it,  or  falling  into  it  again  after  he  had  abjured  it,  might  be 

Diaorand*  burnt  by  force  of  the  writ  de  hxret'ico  comhurendo ;  which  iflued  out 
SiuHpit,  of  Chancerv  upon  a  certificate  of  fuch  convi6tion  ;  but  he  forfeit- 
h''  '  *p\"  ''^  '^either  lands  nor  goods,  becaufe  the  proceedings  againft  him 
c  a.  were  only  pro  falute  amiv^e. 

ji  Co.  44,  But  at  this  day  the  faid  writ  de  harettco  comhurendo  is  aboliflied 
fjawic.  p.c.  by  29  Car.  2.  cap.  9.  and  all  the  old  ftatutes,  that  gave  a  power  to 
arrelt  or  imprifon  perfons  for  herefy,  or  introduced  any  forfeiture 
on  that  account,  are  repealed  ;  yet,  bv  the  common  law,  an  ob- 
ftinate  heretick,  being  excommunicate,  is  ftill  liable  to  be  impri- 
foiied  by  force  of  the  writ  de  excommunicato  capiendo^  till  he  make 
fatisfa6Vion  to  the  church. 

Alfo,  by  the  9  b*  lo  /F".  3.  cap.  32.  it  is  enaded,  "  That  if  any 
**  perfon,  having  been  educated  in  or  having  made  profelTion  of 
«  the  chriilian  religion  within  this  realm,  (hall  be  convicted  in  any 
«  of  the  courts  of  Wejlminjler^  or  at  the  afTifes,  of  denying  any  of 
**  the  performs  in  the  Holy  Trinity  to  be  God,  or  maintaining  that 
*'  there  are  more  gods  than  one,  or  of  denying  the  truth  of  the 
:*^  chriftian  religion,  or  the  Divine  authority  of  the  holy  fcriptures, 

<*  hs 
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«  he  (hall  for  the  firfl  offence  be  adjudged  uncapable  of  any  office, 
*f  and  for  the  fecond  (hall  be  difabled  to  fue  any  adion  or  to  be 
*'  a  guardian,  executor  or  adminiftrator,  or  to  take  by  any  legacy 
«  or  deed  of  gift,  or  to  bear  any  ofBce  civil  or  military,  or  be- 
*<  nefice  ecciefiaftical  for  ever,  and  (hall  alfo  fuffer  imprifonment 
«*  for  three  years,  without  bail  or  mainprize,  from  the  time  of 
**  fuch  conviction." 

[But  it  is  provided,  that  if  within  four  months  after  the  firft 
conviftion,  the  delinquent  will  in  open  court  publickly  renounce 
his  error,  he  is  difcharged  for  that  once  from  all  difabilities.j 


(B)  Of  Witchcraft,  and  how  puniflied. 

Witchcraft  or  forti/egium,  was  by  the  ancient  laws  oi  England  o^  3  lit-  44' 
(a)  ecclefialtical  conuzance,   and  upon  convi£lion   thereof  ^'^^"  ^'^^ 
without  abjuration,  or  relapfe  after  abjuration,  was  punilhable  with  p,  c.  c.  2.' 

-death  by  writ  de  haretico  comburendo,  Hal.  Hiit. 

^  P.C.3S3. 

{a)  Alfo  it  is  fjjd,  that  offenders  of  this  kind  may  be  condemned  to  the  pillory,  &c.  upon  an  indiihnent 
at  common  law.     Hawk.  P.  C.  c.  2. 

Alfo,  by  an  a£l-  of  parliament  i  Jac.  i.  cap.  12.  It  was  made 
felony  without  benefit  of  clergy,  to  ufe  any  invocation  or  conju- 
ration of  any  evil  fpirit,  or  to  confult  or  covenant  with  any  evil 
fnirit,  or  to  exercife  any  witchcraft,  inchantment,  charm,  or  for- 
cery,  whereby  any  perfon  (hall  be  killed,  deftroyed,  coniumed  or 
lamed  in  his  body,  ^c. 

But  by  the  9  Geo.  2.  cap.  5.  the  abovementioned  ftatute  Is  re- 
pealed ;  and  it  is  thereby  ena£ted,  "That  no  profecution,  fuit,  or 
**  proceeding,  (hall  be  commenced  or  carried  on  againft  any  per- 
**  fon  orperfons  for  witchcraft,  forcery,  inchantment  or  conjura- 
"  tion,  or  for  charging  another  with  any  fuch  offence  in  any  court 
**  whatfoever  in  Great  Britain." 

But  for  the  more  effedlual  preventing  and  punifliing  of  any  pre- 
tences to  fuch  arts  or  powers  as  are  beforementioned,  whereby  ig- 
norant perfons  are  frequently  deluded  and  defrauded,  it  is  enacted 
by  the  faid  ftatute,  9  Geo.  2.  cap.  5.  "  That  if  any  perfon  (hall  pre-  See  17  G.z, 
**  tend  to  exercife  or  ufe  any  kind  of  witchcraft,  forcery,  inchant-  '^'  S-  §  *• 
'*  ment  or  conjuration,  or  undertake  to  tell  fortunes,  or  pretend, 
*.*  from  his  or  her  (kill  or  knowledge  in  any  occult  or  crafty 
*«'  fcience,  to  difcmxr  where  or  in  what  manner  any  goods  or 
'*  chattels,  fuppofed  to  have  been  ftolen  or  loft,  may  be  found  ; 
**  every  perfon  fo  offending,  being  thereof  lawfully  convicted  on 
^*  indictment  or  information  in  that  part  of  Great  Britain  called 
**  Englandy  or  on  an  indictment  or  libel  in  that  part  of  Great 
**  Britain  called  Scot/and,  fhall  for  every  fych  offence  fuffer  imr 
f^  prifonment  by  the  fpace  of  one  wliole  year,  without  bail  or 
**  mainprize  •,  and  once  in  every  quarter  of  the  faid  year,  in  fome 
**  market-town  of  the  proper  county,  upon  the  market-day  there 
f  Itand  openly  on  the  pillory  by  tlu  fpace  of  one  hour,  and  alfo 
"       '  «i  (hall 
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"  fhall  (if  the  court,  by  which  fuch  judgment  (hall  be  given,  fhnll 
"  tliink  fit)  be  obliged  to  give  fureties  for  his  or  her  good  beha- 
«*  viour,  in  fuch  fum,  and  for  fuch  time,  as  the  faid  court  fliall 
**  judge  proper,  according  to  the  circumftances  of  the  offence  ; 
"  and  in  fuch  cafe  fhall  be  further  imprifoned  until  fuch  fureties 
"  be  given." 

(C)  Of  Offences  againft  Religion,  as  punifliable  by 

the  Common  Law. 

Hawk.  P 

C.  2. 

"  ^  -  01  ms  errors,  lets  up  conventicles,  or  railes  tactions,  wiiicii  may 
tend  to  the  difturbancc  of  the  public  peace ;  or  where  the  errors 
are  of  fuch  a  nature  as  fubvert  all  religion  or  morality,  which  arc 
the  foundation  of  government,  they  are  punifhable  by  the  tempo- 
ral judges  with  fine  and  imprifonment,  and  alfo  fuch  corporal  in- 
famous punifliment  as  to  the  court  in  difcretion  fliall  feem  meet, 
according  to  the  heinoufnefs  of  the  crime,  ne  quid  detrimenti  re/pub- 
I'tca  capiat. 
Taylor's  Such  as  all  blafphemles  againft  God,  as  denying  his  being  or 

*^'^'  ^K^b   P^o^'i'J^^ce,  and  all  contumelious  reproaches  of  Jefus  Chrift. 

607.  621.     [Rex  V.  Woolfton,  a  Str.  834.  Fitzg.  64.] 

Hawk.P.c.  Alfo,  all  profane  fcoffing  at  the  holy  fcriptures,  or  expofing 
*•*•  any  part  thereof  to  contempt  or  ridicule. 

Hawk.P.c.  Impoftors  in  religion,  as  faifcly  pretending  to  extraordinary 
*•*•  commiflions  from  God,  and  terrifying  or  abufing  the  people  with 

falfe  denunciations  of  judgments,  ^c, 
Sid.  168.  AH  open  lewdnefs  grofsly  fcandalous,  fuch  as  was  that  of  thofe 

Keb.  6zo.     perfons  who  expofed  themklvcs  naked  to  the  people  in  a  balcony 

'  ''       in  Covejit-Garden,  with  moft  abominable  circumftances. 
Fortefc.  Seditious  words  in  derogation  of  the  eftabliflied  religion  are  [a) 

Rep.  pi.  95.  indidable,  as  tending  to  a-brcach  of  the  pi.;ace  ;  as  thefe,  "  Your 
Ahr.  1S7.  religion  is  a  new  religion,  and  preaching  is  but  prattling,  and  prayer 
Hawk.  F.c.  once  a  day  is  more  edifying." 

^o)  But  sot  before  juflUes  of  tlie  peace.    Cro.  Jac.  44. 

(D)  Of  Offences  by  Statute  againft  Religion  :  And 

herein, 

1.  Of  the  Offence  of  profaning  the  Lord's  Day. 

T>Y  the  1  Car.  i.  cap.  i.  it  Is  enafled,  "  That  there  ftiall  be  no 
^  '*  aflembly  of  people  out  of  their  own  parifiies  on  tlis 
**  Lord's-day  for  any  fpovt  whatfoever,  nor  any  bull-baiting,  or 
**  bear-baiting,  interludes,  common  plays,  or  other  unlawful  ex.. 
"  ercifes  and  paftimes  uied  by  any  perfons  in  their  own  pariflies, 

"  oa 
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**  on  pair,  that  every  ofFender  fliall  forfeit  3^.  4^.  to  the  ufe  of 
«  the  poor,"  &c. 

By  the  29  Car.  2.  cap.  7.  it  is  enacted,  *'  That  all  perfons  fhall 
*'  every  Lord's  day  apply  themfelves  to  the   obfervation  of  the 
**  fame,  by  exerciling  themfelves  in  duties  of  piety  and  true  reli- 
*'  gion  publickly  and  privately,  and  that  no  tradefman,  artificer,    • 
"  workman,  labourer,  or  other  perfon  whatfoever,  (hall  do  or 
*'  exercife  any  worldly  labour,  bufinefs,  or  work  of  their  ordinary 
'*  callings,  upon  the  Lord's  day,  or  any  part  thereof  (works  of  *  Selling 
*'  necefiitv  and  charity  only  excepted)  ;  and  that  every  perfon  "^<^^^/>n 
"  bemg  ot  the  age  or  fourteen  years,  or  upwards,  otiending  in  otfcnce  at 
*'  the  premifes,  (hall  for  every  fuch  offence  forfeit  the  fum  of  5  j-.  common 
"  and  that  no  perfon  (hall  publickly  cry,  fliew  forth,  or  expofe  to  |.^w;  there, 
*'  fale  any  wares,  merchandizes,  fruit,  herbs,  goods  or  chattels  diament 
*'  whatfoever,  upon  the  Lord's  day,  or  any  part  thereof,  upon  muft  be 
*'  pain  that  every  perfon  fo  offending  (hall  forfeit  the  fame  goods  ^J,""^^'^'"'' 
*'  fo  cried,  or  (hewed  forth,  or  expofed  to  fale  *."  Sua.  702. 

And  it  is  further  enacted,  §  2.  **  That  no  drover,  horfe-courfer.  But  by  11 
*'  waggoner,  butcher,  higgler,  their  or  any  of  their  fervants,  (hall  ^  n  W-  3. 
"  come  into  his  or  their  inn  or  lodging  upon  the  Lord's  day,  or  watermen 
*'  any  part  thereof,  upon  pain  that  each  and  every  fuch  offender  maybeap- 
*'  (liall  forfeit  20  j-.  for  every  fuch  offence  ;  and  that  no  perfon  or  P°'"ted  by 
*'  perfons  (hall  ufe,  employ,  or  travel  upon  the  Lord's  day  with  p;nyofV/a- 
*'  any  boat,  wherry,  lighter,  or  barge,  except  it  be  upon  extra-  termen  to 
"  ordinary  occafion,  to  be  allowed  by  fome  juftice  of  the  peace  ^f^""'^ 
*'  of  tjie  county,  or  head  officer,  or  fome  juftice  of  the  peace  of  Tbcmes.— 
*'  the  city,  borough,  or  town  corporate,  where  the  fa£l:  fliall  be  And  by  the 
*'  committed  ;  upon  pain  that  every  perfon  fo  offending  (hall  for-  Vl'^'^'^^' 
*'  feit  and  lofe  the  fum  of  five  (hillings  for  every  fuch  offence  ;  hackney- 
*'  and  that  if  any  perfon  offending  in  any  of  the  premifes  fliall  coachmen 
*'  be  thereof  convicted  before  any  juftice  of  peace  of  the  county,  ^^^^'J^^' 
*'  or  the  chief  oiBcer  or  officers,  or  any  juftice  of  the  peace  of  mitted  to 
*'  or  within  any  city,  borough,  or  town    corporate,  where  the  work  withia 
*'  faid  offence  (liaJl  be  committed,  upon  his  or  their  view,  or  con-  mortaiit/oa 

"  feffion  of  the  party,  or  proof  of  any  one  or  more  witneffes  :SuKdjy 

»'  by  oath,   (which  the  faid  juftice,  chief  officer  or  officers,  are  *  ^^f^'^''^''^' 
"  by  this  act  authorifed  to  adminiftev),  the  faid  juftice,  or  chief  onaiarJjv, 
"  officer  or  officers  ffiall  give  warrant  under  his  or  their  hand  and  loSc  nVf, 
*'  feal  to  the  conftuble  or  churchwardens  of  the  pariffi  or  pariihes,  3-  '^•H' 
*'  whei'e  fuch  offence  ffiall  be  committed,  to  feife  the  faid  goods  ^ 
"  cried,  fliewed  forth,  or  put  to  fale  as  aforefaid,  and  to  fell  the 
*'  fame,  and  to  levy  the  faid  other  forfeitures  or  penalties  by  way 
*'  of  diftrefs   and   fale  of  the  goods  of  every  fuch  offender  dif^ 
*'  trained,  rendering  to  the  faid  offenders  the  overplus  of  the  mo- 
**  nies  raifed  thereby  ;  and  in  default  of  fuch  diftrefs,  or  in  cafe 
**  of  infufficiency  or  inability  of  the  faid  offender  to  pay  the  faid 
"  forfeitures,  or  penalties,  that  then  the  party  offending  be  fet 
*'  publickly  in  the  ftocks  by  the  fpace  of  two  hours  :  And  all  and 
*'  fingular  the  forfeitures  or  penalties  aforefaid  Iliall  be  employed 
"  and  converted  to  the  ufe  of  the  poor  of  the  parifh  where  the 

"  faid 
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**  friid  offences  fliall  be  committed  ;  faving  only  that  it  fliall  and 

•*  may  be  lawful  to  and  for  any  fuch  juilice,  mayor,  or  head  of- 

"  ficer  or  officers,  out  of  the  faid  forfeitures  or  penalties,  to  re- 

**  ward  any  perfon  or  perfons  that  fliall  inform  of  any  offence 

**  againfl  this  a£l,  according  to  their  difcretions,  fo  as  fuch  re- 

**  ward  exceed  not  the   third  part  of  the  forfeitures  or  penal- 

"  ties." 

[It  having  "  Provided,  That  this  a£t  fliall  not  extend  to  the  prohibiting 

been  deter-    n  q£  Ji-ejl'mg    of  meat    in    families,    or   drefllng  or    felling  of 

bakers,  who  **  meat  in  inns,  cook's-fliops,  or  viclualling-houfes,  for  fuch  as 

baked  din-     "  othcrwife  cannot  be  provided,  nor  to  the  crying  or  felling  of 

",^''*  °"  ^       "  milk  before  nine  of  the  clock  in  the  morning,  or  after  four  of 

wwiin  the     **  t^c  clock  in  the  afternoon. 

equity  of  this  provifo,  Rex  v.  Cox,  c  Burr.  7S5.  Rev  v.  Younger,  5  Term  Rep.  449  ;  and  it  being 
found  that  the  liberty  gi\en  by  this  determination  had  been  carried  to  a  very  unrealonabie  extent,  pariicu- 
larly  in  the  mettopoli:.,  it  wa5  enadttd,  by  St.  34 Geo.  3.  c.  61.  "  that  no  baker  in  London,  or  within 
twelve  miles  ilieieof,  fliall  exercife  his  trade  on  a  Sunday,  under  a  penalty  of  ten  (hillings,  except  between 
9  o'clock  in  the  forenoon  and  one  o'clock  in  ihe  afternoon,  within  which  time  he  may  fell  bread,  and 
bake  mea-,  pudding,  or  pics  only,  fo  as  the  perfon  requiring  tlje  baking  thereof  carry  or  fend  the  fame 
to  and  from  the  jjlace  wi:ere  they  aie.  baked.  "J 

[Upon  this  "  Provided  alfo,  That  no  perfon  fhall  be  impeached,  profe- 

i&  a  peion  tt  cuted,  or  molefled  for  any  offence  before  mentioned  in  this  a6l, 

vidted  in""  "  unlefs  he  or  they  be  profecuted  for  the  fame  within  ten  days 

only  one  ««  after  thc  offence  committed." 

penalty  upon 

thc  fame  day.     Crepps  v.  Durden,  Cowp.  640.] 

{a)  It  hath  Alfo  it  Is  ena£l:ed  by  the  faid  ftatute,  §  6.  "  That  no  perfon 
been  hoiden,  ct  upon  the  Lord's  day  (hall  ferve  or  execute,  or  caufe  to  be  ferved 
withVand'-  "  °^  executed,  (a)  any  writ,  procefs,  warrant,  order,  judgment, 
ingthisiti-  "  or  decree,  (except  in  cafes  of  treafon,  felony,  or  breach  of  the 
tute,  a  per-  cj  peace),  but  that  the  fervice  of  every  fuch  writ,  procefs,  war- 
takcTup  on  *'  rant,  order,  judgment,  or  decree  fiiall  be  [b)  void  to  all  intents 
a  SurJay  "  and  purpofes  whatfoever,  and  the  perfon  or  perfons  fo  ferving 
upon  a  «  Qj.  executing  the  fame  fhall  be  as  liable  to  the  fuit  of  the  party 

rant  foVcf-'  "  grieved,  and  to  anfwer  damages  to  him  for  doing  thereof,  as  if 
caping  out  "  he  or  they  had  done  the  fame  without  any  writ,  procefs,  war- 
of  prifnn.      n  jjjj^f    order,  judgment,  or  decree  at  all." 

Parker  v.  '  '   J       O  » 

Sir  William  More,  6  Mod.  95.  2  Salk.  626.  2  Ld.  Raym.  1028.  [See  too  5  Ann.  c.  9.  §3.  But  in 
tliccafe  of  a  voluntary  ei'cape,  the  party  cannot  be  re-taken  on  a  Sunday >  Featherltonehaugh  v.  Atkin- 
fon,  Barnes,  3''3.  Atkinfon  v  Jamcfon,  5  Term  Rep.  2  j.]  A  citation  out  of  the  fpiritual  court 
may  be  iirved  on  a  Sunday,  notwithftanding  the  att.  Alanlon  v.  Biookbank,  5  Mod.  449.  Carth.  504. 
[But  Comyn:,  Chief  Baron,  in  abridging  this  cafe,  fays,  that  although  a  citation  may  be  publifhcd  on  the 
church-door  on  a  Sunday,  according  to  the  ufage  of  the  fpiritual  court,  yet  it  cannot  be  ferved  on  the 
ferfou  on  that  day.  Com  Dig.  tit.  "  TiW.;;>J,"  (B.  3).  In  the  Qafe  of  Walgrave  v.  Taylor,  1  Ld. 
Raym.  706.  12  Mod.  6c6.  the  above  decifion  refpefting  the  fervice  of  a  citation  on  a  Sunday,  is  recog- 
nized as  good  law  by  Holt,  C.  J.,  and  no  notice  is  taken  of  the  diftindlion  made  by  the  Chief  Haron. 
So,  a  perfon  may  be  auefted  on  a  Sunday  on  the  Lord  Chancellor's  warrant,  or  an  order  of  commitment 
for  contempt ;  for  he  is  confidered  as  in  cullody  from  the  time  of  making  the  order,  and  the  warrant  is 
in  nature  of  an  efcape  warrant.  Semb.  I  Atk.  5  c.  So,  a  perfon  may  furrender  voluntarily  on  a  6'un</jv. 
Jhid,  So,  procefs  on  an  indi£lmeBt  and  an  attachment  for  contempt  may  be  ferved  on  a  Sunday.  Ibid.  Bail 
may  take  their  principal  on  a  Sunday,  for  this  is  not  under  any  procefs  at  all.  6  Mod.  231.  i  Atk.  239. 
But  a  oerfon  cannot  be  taken  on  a  Sunday  upon  an  attachment  for  non-performance  of  an  award,  for  it  is 
only  in  the  nature  of  a  civil  execution,  Rex  v.  Myers,  1  Term  Rep.  265.,  nor  for  non-payment  of 
thc  forfeiture  under  a  penal  llatute.  Ibid.'j  An  indiftment  cannot  be  taken,  2  Keb.  731.  i  Ventr, 
J07.  2  Siiund.  290.,  [nor  can  a  writ  of  inquiry  be  executed  on  a  Sur.d.jy.  Fortefc.  373.  1  Str.  387.  j 
lb)  la  Salk.  7$.  pi.  i.,  it  is  faid,  that  the  aricft  is  void,  fo  chat  the  party  may  hav«  an  adlion  of  falfe 

imprifonnieat 
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'mprifonment  fork.— —And  in  5  Mod.  95.}  it  isfaid,  that  the  court  would  not  difcharge  thf  party  oa 
motion,  but  directed  him  to  bring  an  action  of  falfe  intiprifonnnent.  — -And  in  6  Mod.  95.,  it  is  faid 
by  Hoit,  C.  J.,  that  if  the  court  will  relieve  from  fuch  an  arreft,  It  muft  be  by  audita  quartla  ;  for  it 
being  on  a  Sunday,  is  a  fact  traverfable :  but  the  other  judges  held,  that  it  could  be  done  on  motion, 
a  Ld.  Raym.  lozi. 

2.  Of  the  OfFence  of  Swearing. 

[By  igGeo.2-  c.2x.  "  If  any  perfon  (ball  profanely  curfe  or  This  aft  re- 

*'  fwear,  and  be  convlfted  on  the  oath  of  one  witnefs,  or  by  P"'^  ^^  J** 

"  confeffion,  or  by  the  hearing  of  one  magiftrate,  he  (hall  for-  s^s'scjW, 

*'  feit,  i/?.  Everyday-labourer,  common  foldier,  failor,  or  fea-  3.  c  u. 

**  man,  is.     2.  Every  other  perfon  under  the  degree  of  a  gen-  ^?J  ^°^„ 

,,1  V  re  1  .1.        J  r         virion  of 

<*  tleman,  2x.     3.  JLvery  perlon  ot  or  above   the  degree  of  a  this  kind^ 
**  gentleman,  ^s.     On  a  fecond  convi£lion  double,  and  on  every  the  oaths 
««  other  treble  the  fum  firfl  forfeited,  for  the  ufe  of  the  poor  of  ^nd  curfes 
*'  the  parifli  where  the  offence  (hall  be  committed  ;  and  in  de*  forth  •  for 
«*  fault  of  immediate  payment,  or  giving  immediate  fecurity  for  what  is  a 
«*  payment,  fhall,  if  not  a  common  foldier,  failor,  or  feaman,  be  P'^^^*"^  o^'^'^ 
*'  confined  to  hard  labour  for  ten  days  ;  but  if  a  common  foldier,  matter  of 
«*  failor,  or  feaman,  in  a£lual  fervice,  {hall  be  fet  in  the  flocks  law,  and 
*'  for  one  hour  for  any  fingle  offence,  and  for  two  hours  for  ?"!''^,T* 

1  1       r  'Aiii  ri«         to  be  left  to 

**  any  greater  number  at  the  lame  time.     All  charges  of  the  m-  thejudg- 
"  formation  and  conviftion  are  to  be  borne  by  the  offender;  but  mentofth* 
*'  if  he  be  not  able,  or  obftinately  refufe  to  defray  them,  he  is  Rex  ?  * 
'*  to  be  committed  to  the  houfe  of  corre£lion  for  fix  days  over  Sparling, 
*'  and  above  the  time  limited  in  cafe  of  non-payment  of  the  pe-  '  ^^'  497- 
*'  halties.     The  juftice  negle£ling  his  duty  forfeits  5 /.  and  the  Bucacon- 
"  conftable  40  /.  The  a£l  is  to  be  read  quarterly  in  all  churches,  viaion  for 
*'  Ssfc.  under  a  penalty  of  5  /  ;  and  all  profecutions  under  it  are  'p^e"'"^  the 
**  to  be  made  within  eight  days  next  after  the  offence  commit-  fg^raUimej 
*'  ted."  By  22  Geo.  2.  c.  33.  All  flag-officers,  and  perfons  belong-  need  notr:- 
ing  to  his  Majcfty's  fleet,  are  punifhable  for  this  offence  at  the  P^^^  '*'* 
difcretion  of  a  court-martial.]  Raym.^     * 

1386.     8  Mod.  366.     A  conviftion  of  a  perfon  as  being  of  a  higher  degree,  muli  negative  bis  bein"  of 
a  lower  degree.     Ibid. 

3.  Of  the  OfFence  of  Drunkennefs. 

By  the  ftatutes  4  Jac.  i.  cap.  5.  and  21  Jac.  i.  cap.  7.  all  per- 
fons whatfoever  convicted  of  drunkennefs  by  the  view  of  a  juftice, 
oath  of  one  witnefs,  or  party's  confeffion,  (hall  forfeit  five  (liil- 
lings  to  the  ufe  of  the  poor,  to  be  levied  by  diflrefs  and  fale  of 
goods ;  and  for  want  of  a  diflrefs,  fliall  be  fet  in  the  (locks  fix 
hours.  [And  by  'the  above  flatute  of  22  Geo.  2.  ^.33.  this  of- 
fence is  punifhable  in  perfons  belonging  to  the  fleet  in  like  manner 
as  the  preceding  ofixince.] 

4.  Of  the  OfFence  of  Reviling  the  Sacrament. 

By  the  i  E.  6.  cap.  1 .  ReviUng  the  facrament  is  an  oflence  for 
which  the  party  fhall  be  imprifoned,  fined,  and  ranfomed ;  and 
this  flatute,  which  was  repealed  i  Mar.  cap.  2.  is  again  revived 
by  I  Eliz.  cab.  i.  and  is  now  in  force. 

5.  Of 
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5.  Of  Offences  againft  the  Common  Prayer. 

By  the  2  (3*3  -S.  6.  cap.  i.  and  6^.  6.  ^(7/>.  1.  (which  were  re- 
pealed by  I  M.fejf'  2.  cap.  2.  and  revived  by  i  iiV/z.  t.Y;/j.  2.)  the 
Common  Prayer  Book  was  firft  eflabUflied,  under  fevere  penal- 
ties-,  but  the  fame  penalties  being  repealed  and  enlarged  by 
I  El't%.  cap.  2.  and  13  iff  14  Car.  2.  cap.  4.  whieh  cnads  the  ufe 
of  the  fame  Common  Prayer,  with  fome  alterations,  thofe  fta- 
tutes  of  Ed.  6.  feem  at  this  day  to  be  of  little  ufe. 

By  the  i  E/iz.  cap.  2.  §  4.  *'  If  any  parfon,  vicar,  or  other 
*'  whatfoever  minifher,  tliat  ought  to  fay  the  faid  Common  Prayer, 
**  ^c.  (hall  refufe  to  ufe  in  fuch  church,  ^c.  or  other  place 
"  where  he  fhould  ufe  to  minifter  the  fame,  or,  wilfully  or  ob- 
**  llinately  (landing  in  the  fame,  ufe  any  other  form,  or  fj-)eak  any 
"  thing  in  derogation  of  the  faid  book,  or  any  thing  therein  con- 
*'  tained,  he  forfeits  for  the  firft  offence  one  year's  profit  of  all 
*'  hit  fpiritual  promotions,  and  fliall  fuffer  fix  months  imprifon- 
*'  ment,  and  for  the  fecond  offence  fliall  be  deprived." 

In  the  conilruftion  hereof  it  hath  been  refo'ved. 

Dyer,  203.         That  under  the  words  parfon,  vicar,  or  other  whatfoever  mi- 

pl*  73-  nifler  that  ought  or  fhould  fay  the  faid  Common  Prayer,  tsV.  thofe 

clergymen,  who  have  no  cure,  are  included  as  much  as  thofe  who 

have  one,  and  that  they  are  punifliable  for  ufing  any  other  form, 

is'c.  inafmuch  as  by  their  ordination  they  are  obliged  to  officiate 

in  the  offices  of  the  church,  i^c.  and  it  is  faid  that  they  are  fuf- 

fieiently  (hewn  to  be  in  holy  orders  by  the  word  clericus  in  the  in- 

dicShment. 

5  Co.  5,  6.        That  this  ftatute  being  not  only  In  the  affirmative,  but  alfo 

cawdrv's      exprcfsly  fiiving  the  jurifdiftion  of  the  ecclefiallical  courts,  does 

r/!' 2  Roll'.  "°^   reftrain    them  from   proceeding  againft   thofe  offenders    in 

Abr.  222.     their  own  methods  as  difturbers  of  the  unity  and  peace  of  the 

church,  and  confequently  that  fuch  perfons  may  be  deprived  by 

the  faid  court,  according  to  the  ecclefiallical  law,  for  the  firll 

offence. 

{a)  whe-  And  it  is  further  ena£led  by  i  EHz.  cap.  2.  §  9.  "  That  if  any 

thfr,  ifthe    "  perfon  fliall  in  plays,  fongs,  or  other  open  words,  Ipeak  any 

party  die       «c  thing  in  derogation,   depraving,  or  defpifing  of  the  faid  book, 

^eeks,  the     "  ^'^^  '^^  ^y  Open  fa£t  compel,  or  otherwife  procure  or  maintain 

fiid  forfeit-    «  any  miniller  to  fay  any  common  prayer  openly,  ^V.  in  other 

diTur""]-    *'  form,  or  fliall  by  any  of  the  faid  means  let  any  minifter  to  fay 

fi'nceby  the    '*  the  faid  Common  Prayer,   ^c,  he  fhall  forfeit  one  hundred 

aft  of  God     «  marks  for  the  firft  offence,  and  four  hundred  for  the  fecond, 

theekaion    <«  ^^_   f which  if  he  pay  not  (a)  within  fix  weeks  after  convi'c- 

Oi  paying  It,  .  \  n      ^^    r     rr         r  i         •  -r  •  y  H    n.         C 

or  fuffenng  "  tion,  he  fliall  iuffcr  fix  months  imprifonment  tor  the  tirit  or- 
imprifon-  '<  fence,  and  twelve  for  the  fecond)  and  for  the  third  offence 
rr'k  '?s''^"  "  ^^^'^  forfeit  all  his  goodo  and  chattels,  and  fliall  fuffer  iir.piifon- 

takenaway;    "    ment  for  life." 

qaarcf  ^  iidiDyti  zc^,  231, 

7.  Of 
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C.  Of  the  Offence  of  teaching  School  without  conforming  to 
the  Church. 

By  the  23  Eliz.  cap.  1.  §  6  ^  7,  it  is  enafted,  "  That  if  any  per- 
**  fon  or  perfons,  body  politick  or  corporate,  fliall  keep  or  main- 
*'  tain  any  fchoolmafter  who  fliall  not  repair  to  church  according 
*'  to  the  forni  of  the  faid  flatute,  or  be  allowed  by  the  bifhop  or 
*'  ordinary  of  the  diocefe,  (who  (liall  not  take  any  thing  for  the 
*'  faid  allowance)  they  fhall  forfeit  for  every  month  ten  pounds  ; 
*'  and  fuch  fchoolmafter  prefuming  to  teach  contrary  to  the  faid 
**  a£l:,  and  being  thereof  convidled,  fnall  be  difabled  to  be  teacher 
*'  of  youth,  and  fhall  fuffer  imprifonment  without  bail  or  main- 
*'  prize  for  one  year." 

And  by  the  i  Jac.  i.  cap.  4.  §  9.  it  is  enabled,  *'  That  no  per- 
**  fon  fliall  keep  any  fchool  or  be  a  fchoolmafter  out  of  tiie  uni- 
<*  verfities  or  colleges  of  this  realm,  except  it  be  in  fome  publick 
«  or  free  grammar  fchool,  or  in  fome  fuch  nobleman's  or  noble- 
*'  woman's,  or  gentleman's  or  gentlewoman's  houfe,  as  are  not 
*'  recufants,  or  where  the  fame  fchoolmafter  fhall  be  fpecially  li- 
*'  cenfed  thereunto  by  the  archbifhop,  bifhop,  or  guardian  of  the 
**  fpiritualties  of  that  diocefe  ;  upon  pain  that  as  well  the  fchool- 
"  mafter,  as  alfo  the  party  that  fhall  retain  or  maintain  any  fuch 
*'  fchoolmafter  contrary  to  the  meaning  of  the  faid  ftatute,  fhall 
*'  forfeit  each  of  them,  for  every  day  fo  wittingly  offending,  forty 
«  fliillings." 

And  iioU;  Thefe   ftatutes  are  ftill  in  force  as  to  perfons  not 
within  the  benefit  of  the  toleration  a£l  [a]  •,  but  as  to  fuch  perfons  {a)  Enhrg- 
they  feem  to  be  impliedly  repealed  by  that  ad ;  and  1 2  ^nn.  cap.  7.  ^^  ^^  *9  G. 
which  obliged  fchoolmafters  to  fubfcribe  the  declaration  concern-        ' 
Ing  the  liturgy,  and  to  have  a  licence  from  the  bifhop,  is  repealed 
by  5  Geo.  1.  cap.  4. 

7.  Of  the  Offence  in  not  coming  to  Church :  And  herein, 

r.  TFhat  Forfeitures  of  Money ^   Lands ^  or  Goods  fuch  Offenders 

incur. 

By  the  i  Eliz.  cap.  2.  it  Is  enadled,  "  That  all  perfons  inhabit-  {h)  An  ?n- 

<«  ing  in  any  of  the  {b)  king's  dominions,  having  no  reafonable  ex-  J^)^'J'^"^'i^?j 

«*  cufe   to  be   abfent,  fhall  endeavour  to  refort  to  their  parifh  ftatute  need 

"  church,  l3'c.  or  on  let  thereof  to  fome  ufual  place  where  the  not  (hew 

«  Common  Prayer,  Isfc.  fhall  be  ufed,  upon  every  Sunday  and  'I^^^J^ '^'^j 

*'  holiday,  aTid  then  and  there  orderly  abide  (c)  during  the  fervice,  ^n  inhabit. 

,*'  on  pain  of  punifhment  by  the  [d)  cenfures  of  the  church,  and  ant  of  the 

**  twelvepence  for  every  offence."  m'i'nlons^or 

that  he  had  no  reafonable  excufe  to  be  abfent ;  but  the  defendant,  if  he  hath  any  matter  of  this  k'nd  in 

his  favour,  mud  fhew  it  himfelf.     2  Leon.  5.     Godb.  148. Nor  need  the  offence  be  alleged  in  the 

county  where  the  party  was  in  truth  at  the  time,  bccaufe  a  mere  non-feazance,  and  properly  i^jcakmg 
not  commi  ted  any  where.  And.  139.  Hob.  251.  (c)  A  mifb^haviour  at  church,  or  abfince  f  om 
morning  or  evening  fervice,  is  equally  punifhablc  with  a  total  abfence  :  alfo  he  who  is  abfent  \ocn  his 
cwn  parift  church  iTiail  be  obliged  to  prove  whrre  he  went  to  church.  Vide  Rol.  Rep.  93.  Gcnibilt  148. 
Sid.  230,     {d)  If  the  fpiritual  court  gigund  its  procgjd'ngs  o.t  this  rtatyte,  and  rcfufe  to  allow  a  lealon- 

able 
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able  excufe,  it  rtia!'  hf  prohibited  ;  but  not  where  it  proceeds  merely  on  the  canon*  of  the  church,  a  Rot 
Rep.  438.455.     Bulf.  159.     Gibf.  Cod.  358. 

(a)  This  Is        By  the  23  E/iz.  cap.  i-  §  $'  '^^'^^  enabled,  "  That  every  perfon 

no  more  «  abovc  the  age  of  llxteen  years,  who  fliali  not  repair  to  fome 

the"aw  im-  *'  church,  chapel,  or  ufual  place  of  common  prayer,  but  forbear 

plies,  and  *'  the  fame  contrary  to  the  tenor  of  tlie  faid  ftatute  of   1  E/iz, 

therefore  <t  ^^p^  2.  being  thereof  lawfully  (a)  convi£l:ed,  fliall  forfeit  to  the 

fce^lu'dg-  "  J^i"g»  ^ox  every  {l>)  month  which  he  or  (he  fhall  {c)  fo  forbear, 

m'-nt  on  the  *'  (^)  twenty  pounds.'* 

convidlioa 

to  caufc  a  forfeiture.  Dyer,  160.  pi.  40.  11  Co.  57.  b-  59.  b.  Rol.  Rep.  89.  233.  3  Bulf.  87. 
Lutw.  162 — A  condemnation  by  demurrer  or  nil  dicit  is  as  much  wichin  the  Itatute  as  a  convidlion  by 
Terdi£t.  11  Co.  58.R0I.  Rep.  S9.  90.  {b)  Which  is  to  be  underftood  a  lunar  month,  or  28  days,  ac- 
cording to  the  common  rule  of  expounding  ftatutes  which  fpeak  generally  of  a  month.  Yelv.  100, 
Cro-  Eliz.  835.  a  Rol.  Abr.  521.  (c)  One  fick  for  part  of  the  time  ihalinot  beexcufcd,  if  it  be  proved 
tliat  he  was  a  recufant  before  and  after.  Cro.  Jac.  529.  {d)  This  forfeiture  of  twenty  pounds  difpenfes 
not  with  that  of  twelve-pence  given  by  i  Elia.  c.  z. 

{e)  That  By  the  {e)   2SE/iz.  cap.  6.  and   2  7^^'  '^^p- 4*    »t  is  enabled, 

•'^'h^^^s^h    *'  That  ever  offender  being  convicted  of  not  coming  to  church, 

and  not  the'    **  Contrary  to  the  purport  of  the  ftatutes  above-mentioned,  Ihall 

29th,  as  it    «  pay  twenty  pounds  for  every  month  after  fuch  convidi^ion,  un- 

im^Tei-i""  "  ^^^  ^^  ^^^^  conform  himfelf,  and  come  to  church ;  and  that  if 

«aiied.  "  the  offender  {hall  have  made  default  of  payment  of  the  twenty 

<*  pounds  both  for  every  month  contained  in  the  convifbion,  and 

**  alfo  for  every  month  fubfequent,  during  which  he  (hall  not 

'*  conform  himfelf  to  the  church,  the  king  (hall  feize,  take,  and 

**  enjoy  all  his  goods,  and  two  parts  of  his  hereditaments,  leafes, 

*'  and  farms,  leaving  the  third  part  only  of  the  fame  heredita- 

<*  ments,  leafes,  and  farms  to  and  for  the  maintenance  and  relief 

**  of  the  fame  offender,  his  wife,  children,  and  family,  notwith- 

*'  ftanding  any  prior  conveyance  thereof  made  by  fuch  offender, 

•'  with  power  of  revocation,  or  to  the  ufe  of  himfelf  or  his  fa- 

**  mily :  Alfo,  by  the  faid  ftatute  of  3  Jac.  i.  the  king  may  re- 

*'  fufe  the  penalty  of  twenty  pounds  a  month,  though  it  be  ten- 

**  dered  according  to  law,  and  thereupon  feize  two  parts  of  all 

*'  the  hereditaments,  leafes,  and  farms  which  at  the  time  of  fuch 

**  feizure  ftiall  be,  or  afterwards  fhall  come  to  any  fuch  offender, 

**  or  to  any  other  to  his  ufe,  or  in  truft  for  him,  or  at  his  difpo- 

•*  fition,  or  whereby  or  in  confideration  whereof  he  or  his  family 

**  fliall  be  relieved,  maintained,  or  kept,  leaving  unto  him  his 

**  chief  manfion-houfe  as  part  of  his  tliird  part." 

In  the  conftru£tion  of  thefe  ftatutes  It  hath  been  holden, 
Jones,  34..  i.That  the  king  by  making  his  elecSlion  given  him  by  3  Jac.  I. 

C.iwiey,i7i.  ^^^_  ^^  jq  feize  the  offender's  hereditaments,  fcfr.  waives  the  be- 
^  nelit  of  the  twenty  pounds  a  month,  and  the  power  of  feizing 

the  offender's  goods. 
wCo.  I,  2.       2.  That  bonds,  recognizances,  ts'c.  taken  In  the  offender's  own* 
k^n^R^^'     "^'^^>  or  in  the  names  of  others  to  his  ufe,  come  within  the 
^^      words,  all  /jis  goods,  is'c, 

A 

3.  That 
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3.  That  no  copyhold  lands  are  within  either  of  the  ftatutes,  by  Owen,  37. 
reafon  of  the  prejudice  that  would  accrue  thereby  to  the  lord  of  Leon.  97. 
the  manor. 

4.  That  though  it  may  be  doubtful  on  the  ftatute  2S  Eliz.  Lane,  105.- 
cap.  6.  whether  lands  conveyed  in  truft  by  fome  friend  for  the  C*^'«y»i^9- 
tecufant  may  be  feized ;  yet  it  is  clear  that  fuch  lands  may  be 

feized  by  3  Jac.  i.  cap.  4.  which  exprefsly  provides,  that  the 
king,  upon  his  waiving  the  forfeiture  of  tvi'enty  pounds  a  month, 
may  feize  two  parts  of  all  the  hereditaments,  i^fc.  which  fliall 
come  to  any  foch  offenders,  or  to  others  to  their  ufe,  or  in  trufh 
for  them. 

5.  But  that  the  king  cannot  feize  lands  of  which  the  offender  Lane,  39." 
is  feized  in  trufl  for  another,  although  the  ftatute  hath  made  no  ^^'^**-  466. 
exprefs  provifion  for  ce/Iui  que  triij}. 

6.  That  the  profits  of  the  lands  feized  by  the  king  by  force  of  Cro.  Eliz. 
28  El'fz.  cap.  6.  for  the  non-payment  of   the  twenty  pounds    a  ^\^-  *  ^°^^ 
month,  ought  not  to  be  applied  to  the  fatisfaftion  thereof,  but  Paim.  li. 
that  the  lands  ought  to  remain  in  the  king's  hands  by  way  of  Jons;,  24. 
pledge,  till  the  whole  forfeiture  be  paid  fome  other  way :  but  this  h^^'']"-^- 
conftru£tion  of  the  ftatute  feeming  over  fevere,  it  was  provided 

by  3  Jac.  I.  cap.  4.  that  the  profits  of  the  faid  lands  (hould  go 
towards  the  fatisf action  of  the  twenty  pounds. 

2.  In   what   Manner   they  are    to    be  proceeded  agatnjl  for   thofe 

Forfeitures, 

As  to  the  forfeiture  of  twelvepence,  it  is  by  the  i  EU%.  cap.  2. 
and  3  Jac.  i.  cap.  4.  ena£led,  "  That  the  faid  forfeiture  of  twelve- 
"  pence  for  the  abfence  of  a  Sunday  or  holiday  may,  on  the  con- 
**  feffion  of  the  party,  or  oath  of  one  witnefs,  isfc-  be  levied  on 
*'  the  goods  of  the  offender,  iffc.  by  the  warrant  of  a  juftice  of 
*'  peace  to  the  churchwarden  of  the  parifh  where  the  party 
**  dwells,  and  employed  to  the  ufe  of  the  poor." 

As  to  the  forfeiture  of  twenty  pounds  for  a  month's  abfence  by  For  the  ex. 
the  23  E/iz.  cap.  I.  iSE/iz.  cap.  6.  and  3  fac.  1.  cap.  4.  "The  fame  ^'j°'l'^'°"  "^ 
*'  may  be  recovered  by  indictment,  not  only  in  the  court  of  King's  of  thefeita- 
*'  Bench,  but  alfo  before  ju dices  of  oyer,  affife,  gaol-delivery,  and  tutes,  -vUe 
"  quarter-fefhons  of  the  peace  :"  And  by  tlie  3  Jac.  i.  cap.  4.  §  7.  it  Hawk.  PC. 
is  enabled,  "  That  upon  an  indictment  at  the  affifes,  gaol-deli-  &c.  * 

**  very,  or  general  fefTions  of  the  peace,  proclamation  fhali  be 
<*  made,  that  the  offender  render  himfelf  to  the  (heriff  before  the 
**  next  affifes,  gaol-delivery,  or  felfions ;  and  that  if  he  fliall  not  then 
*'  make  appearance  of  record,  upon  fuch  default  recorded,  the  fame 
'*  (hall  be  a  convidtion  in  law,  as  if  a  trial  by  verdict  on  the  in- 
**  diriment  had  been  recorded  :  and  by  the  faid  ftatute  every 
*'  fuch  convi£tion  fhall  be  certified  into  the  Exchequer." 

By  the  35  E/iz.  cap.  i.  §  10.  it  is  enacted,  "  That  all  and  every 
**  the  faid  pains,  duties,  forfeitures,  and  payments,  fball  and 
**  may  be  recovered  and  levied  to  her  majefty's  ufe,  by  action  of 
f*  debt,  bill,  plaint,  information,    or  otherwife,  in  any  of  the 

Vol.  III.  I  i  "  courts 


482  fpercf]?,  anti  i)^zt\m  againfl  Eeligiom 

<*  courts  commonly  called  the  King's  Bench,  Common  Pleas,  or 
*'  Exchequer,  in  fuch  fort  and  in  all  refpe6ls,  as  by  the  ordinary 
*'  courfe  of  the  common  laws  of  this  realm  any  other  debt  due 
**  by  any  fuch  pcrfon  in  any  other  cafe  {hould  or  may  be  reco- 
*'  vered  or  levied,  wherein  no  eflbin,  proteclion,  or  wager  of 
"  law  fliall  be  admitted  or  allowed." 

By  the  28  E/i:z.  cap.  6.  and  3  Jac.  I.  cap.  4.  "  Every  fuch  of- 
**  fender,  being  once  convicftcd,  (hall  for  every  month  after  fuch 
*'  conviction,  without  any  other  indictment  or  convi£lion,  pay 
**  into  the  Exchequer  twice  in  the  year,  viz.  in  every  Eajler  and 
*'  Michaelmas  term,  as  much  as  fliall  then  remain  unpaid,  after 
*'  the  rate  of  twenty  pounds  for  every  month  after  conviftion  ; 
**  and  that  for  a  default  herein,  the  king  may  feize  all  the  goods, 
•'  and  two  parts  of  the  hereditaments  of  fuch  an  offender,"  ^r. 

3.   What  other  Incotiveniencies  they  are  fuhjcEl  to. 

By  the  23  EH%.  cap.  i.  it  is  enaded,  "  That  every  perfon,  for- 
*'  bearing  the  church  twelve  months,  (liall  on  certificate  thereof 
*'  into  the  King's  Bench,  by  the  ordinary,  a  juftice  of  aHife  and 
"  gaol-delivery,  or  a  juftice  of  peace  of  the  county  where  fuch 
'*  offender  fhall  dwell  or  be,  be  bound  with  two  fufhcient  fure- 
**  ties  in  the  fum  of  two  hundred  pounds,  at  the  lead,  to  the 
**  good  behaviour,  and  fo  continue  bound  until  fuch  offender  fliall 
*'  conform  himfelf,"  ^c. 

4.   By  ivhat  MeaJis  they  may  he  dif charged. 

By  the  23  EUz.  cap.  i.  §  10.  it  is  enacled,  "  That  every  per- 
*'  fon  guilty  of  the  above-mentioned  offences,  who  fliall,  before 
**  he  be  thereof  indicled,  or  at  his  arraignment  or  trial  before 
*'  judgment,  fubmit  and  conform  himfelf  before  the  bifliop  of 
*'  the  diocefe  where  he  fliall  be  refident,  or  before  the  juilices 
"  where  he  ihall  be  indiftcd,  arraigned,  or  tried,  (having  not  be- 
*'  fore  made  like  fubmiffion  at  any  his  trial,  being  indicSled  for  his 
*'  fa-fl:  like  offence)  (hall,  upon  his  recognition  of  fuch  lubmiffion, 
*'  in  open  affifes  or  feffions  of  the  county  where  fuch  perfon  (hall 
*'  be  refident,  be  difcharged  of  all  and  every  the  faid  offences 
*'  againll  the  faid  ftatute,"  Cfff. 

And  by  the'  28  EUz..  cap.  6.  §  6.  "  That  whenfoever  any  fuch 
**  offender  fiiall  make  fubmiffion,  and  become  conformable  ac- 
*'  cording  to  tiie  form  limited  by  the  above-mentioned  ftatute  of 
*'  23  E/iz.  cap.  I. — or  fliall  fortune  to  die,  that  then  no  forfeiture 
"  of  20/.  for  any  month,  or  feizure  of  the  lands  of  the  fame 
"  offender,  from  and  after  fuch  fubmiffion  and  conformity,  or 
*'  death,  and  full  fatisfadtion  of  all  the  arrearages  of  twenty 
**  pounds  monthly,  before  fuch  feizure  due  or  payable,  fliall  en- 
**  fue,  or  be  continued  againft  fuch  offender,  fo  long  as  the  fame 
*'  perfon  fliall  continue  in  coming  to  divine  fcrvice,  according  to 
**  the  intent  of  the  faid  Hatute." 

By 


By  the  r  Jac.  i.   cap.  4.  it  is  enafted,  "That  recufant  con^  (fl)Apdtndy 
**  forming  himfelf  accordiiiij  to  the  meanin?  of  the  above-men-  '^^^    '^^ 

o  °  .  "  conformity 

*'  tionetl  llatutes,  Isfc.  fnall,  during  fuch  conformity,  be  {a)  dif-  toafult 
*'  charged  of  all  penalties  which  he  might  otherwife  fuftain  by  either  by 
«  reafon  of  his  recufancy."  •  '      ''^l'-'^^"""" 

/  _  or  king,  and 

even  after  judgment  miy  have  an  audita  querela  againft  the  informer  ;  alfo  he  may  plead  it  after  a  judg- 
ment for  the  king,  before  ext'CULi,)n  award'  J  ;  but  after  execu:ion  haih  been  awaraej  i<;\  the  king,  or  the 
profits  of  his  lands  on  a  feizure  have  been  a^iually  taken  to  the  king's  ufe,  he  haih  no  other  remedy  but 
by  petition  to  tlie  king.     Rayra.  -591.     2  Jon.  tSy.     Mod.  213. 

If  the  heir  of  a  recufant  be  a  conformift,  he  is  difcharged  by 
I  "Jac.  r.  cap.  4.  as  to  all  penalties  happening  by  reafon  of  his  an- 
celtor's  recufaiicy,  unlefs  two  parts  of  his  lands  were  feifed  by  the 
king  in  his  anceftor's  life,  in  which  cafe  they  Ihall  continue  in  the 
king's  hands  till  the  whole  debt  be  levied. 

5.  Hoiv  a  Perfon  is  pumJJmhk  for  faff er'titg  fuch  Abfence  in  others. 

•  By  the   i  Jac.  i.  cap.  4.    "  Whoever  fliall  keep  in  his  fervice, 

**  fee,  or  livery,   or   willingly  maintain,  ^c.  in  his  houfe,  any 

•*  fervant,  fojourner,  or  ftranger,  (except  a  parent  wanting,  with- 

*'  out  fraud,  other  habitation  or  maintenance,  and  except  a  ward, 

"  ^t.)  who  ftiall  forbear  going  to  church,  i^c.  for  a  mouth,  (hail 

*'  for  every  fuch  month  forfeit  10/." 

8.  Of  Offences  againfl  the  Ellabllfned  Church  by  Protcftant 
/  Diflenters. 

By  31  Eliz.  cap.  I.    "  Obftinnte  nonconformifts  were  compel-  [(^)Inre- 

*'  lable  to  abjure  the  realm,  and  were  2M0  fubjetl  to  other  penal-  ^'^'^"^s  th« 

*'  ties;  and  diiicnters  were  tartaer  reitr^uned  by  17  Lur.  2.  cap.  2.  the  jufnces 

"  and  22  Car.  2.  rap.   i.  but  at  this  d?.y,  by  I  W.  isf'M.  cap.  18.   are  merely 

*'  all  perfons  dilTenting  from  the  church  (except  papifis,  and  thofe  -"'^V^"'^'^' » 

*'  who  Ihall  in  preaching  or  writing  deny  the  doctrine  of  the  perfons  re- 

"  Trinity)  are  exempted  from  all  penal  laws  relating  to  religion  ;  fjftingto 

*«  except  2C  Car:  2.  cap.  2.  (by  which  all  officers  of    truft  are  ^''^  ^'^=^- 

.-'.i-^''  ,.  y  r  r      ■,  '"g-houfe 

"  Dound  to  receive  the  lacrament  according  to  tiie  uiage  01  the  do  not  bring 
*'  church  of  England,  and  alfo  to  take  the  oaths  of  allegiance  and  tnemfeive, 
"  fupremacy,  and  the  teft  ;  ajid  alfo,  except  30  Car.  2.  cap.  i.  by  ^^^  |jj  ^  ''^ 
*'  which  the  members  of  both  houfes  of  parliament,  and  all  the  giaerlngwill 
*'  king's  fworn  fcrvants,  are  bound  to  make  a  declaration  againll  f'otproteft 
*'  tranfubltantiation,  and  the  invocation  of  faints,  and  the  facri-  th!Tenl°Eie» 
«*  fice  of  the  mafs);  provided  fuch  diffenters  take  the  oaths  of  of  the  law. 
**  aliegiance  and  fupremacy,  and  make  the  faid  declara: ion  againfl;  ^^^  ^-  J"*"- 
*'  tranfubftantiatidn,   Isfc.    and  come  to  fome   congregation   for  bvihire 
**  religious   worfliip   in  fome  place  regiftered  [b),  either  in  the  j  Bi.  Rep. 
**  bifliop's  court,  or  at  feflions,  the  doors  whereof  (liall  neither  be  ^°^-1l 
*'  locked,  barred,  nor  bolted." 

Alfo,  by  the  ftatute  i  W.y  M,  cap.  18.  *'  Dlffenting  teachers 

*'  are  tolerated,    if  they  take   the  faid  oaths,  ^c.  at  the  general 

*'  or  quarter  fefifions,  to  be  held  for  the  place  where  fuch  perfons 

**  live,  and  fubfcribe  the   thirty-nine  articles  of  the  church  of 
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[(a)Butthe  «  England  except  thofe  few  fcrupulous  ones  concerning  churcK 

I'ubicription  «,  government  and  infant  baptifm  (a)  ^  and  by  10  ^nn.  cap.  2. 

excepted  ar  "  tl^cy  may  qualify  thernfelves  as  well  during  a  profecution  upon 

tides  being  ««  any  penal  ftatute  as  before,  and  being  qualified  in  one  opunty 

alleged  to  ,<  j^^y  officiate  in  another  (b),  upon  producing  a  certificate,  and 

hard  upon  "  taking  tlie  faid  oaths,  is'c.  if  recjuired." 

fome  te -.der  CLjnfciences,  it  is  now  no  longer  rccjuiicd,  and  tlie  l-enefitof  this  adl  is  extended  hy  19  Geo. 3. 
c.  14.  to  all  proteftant  dificnting  minillers  upon  their  taking  the  oaths,  maUing  and  (ubfcribing  the  de- 
clar;tion  againft  popery,  and  alfo  the  following  declaration:  «'  lyl.B.Ao  lo^emnly  declare,  in  the 
«*  prel'ence  of  Almighty  God,  that  I  am  a  Chriftian  and  a  Protcftir.t,  and  iis  fuch  that  1  believe,  that 
'•'  the  Scriptures  of  the  Old  and  New  Teftament  as  commonly  received  among  Protcftant  churches,  do 
"  contain  the  revealed  will  of  God,  and  that  1  do  receive  the  f.»me  as  the  rule  of  my  doftrine  and  prac 
«'  rice." — This  a£l,  as  Well  as  the  toleratinn-adt,  are  declared  to  be  publick  afts  :  the  latter  h.id  been 
holden  to  be  a  private  adt.  Reg.  v.  Larwood,  4  Mod.  274.  I  Ld.  Raym.  30,  (i)  The  contrary  was 
formerly  haiden,  vide  Salk.  572.  J 

[See 8 G.I.       And  by  the  ftatute  i  TF.  tjf  M.  cap.  18.  "  Thofe  whofcruple 
iref:iin^g        *'  *^^  taking  of  any  oath  are  within  the  like  indulgence,  provided 
Quakers.]     "  they  fubfcribe  tlie  aforefaid  declaration,  and  alfo  a  declaration 
•'  of  fidelity  to  the  kin^,  and  againft   the  depofing  doiflrine  and 
*'  papal  fupremacy,  and  alfo  profefs  their  faith  in  God  the  Father, 
*'  and  Jefus  Chrift  his  eternal  Son,  the  true  God,  and  the  Holy 
"  Spirit,  one  God  for  evermore  •,  and  acknowledge  the  holy  fcrip- 
*'  tures  of  the  Old  and  New  Teftament  to  be  given  by  Divine 
"  infpiration." 
6  Mod.  190.       [If  a  man  be  a  profefled  churchman,  and  his  confcience  will 
permit  him  fometimes  to  go  to  meetings,  inftead   of  coming  to 
church,  the  toleration  a£l  will  not  excufc  him.   Per  Holt.,  C.  J. 
Dr.  Trebec        Jvlor  will  it  autliorife  a  mlnifter,  to  exercife  his  functions,  with- 
V.  K-eith,      ^^  beinjr  licenfcd  bv  the  biftiop  in  a  chaoel  of  eafe  according;  to 
the  rites  of  the  church  of  England;  for  the  a(St  was  made  to  pro- 
te£l  tender  confciences  from  penalties;  and  to  extend  it  to  thofe 
of  the  church  who  adl  contrary  to  its  rules  and  difcipline,  would 
introduce  an  endlefs  confufion. 
Attorney-  The  law  fo  far  favours  dilTenters  upon  the  foundation  of  this 

Cock'^  ^'  ^'-^>  ^^^^  charities  are  permitted  to  be  eftabliflietl  for  the  fupport 
2  Vea.  Z73.  of  diflenting  minifters  •,  and  a  mandanvis  (r)  will  ifTue  to  admit  or 
(c)  Rex  V.  reftore  them.  And  in  the  prefent  difpofition  of  the  courts,  pro- 
Bur^Vie;.  fecutions  againft  diflenters  for  occafional  non-compliance  with  all 
But  fee  Rex  the  rcquifiMons  of  the  ftatutes  do  not  feem  likely  to  meet  with  any 
V.  jotham,    grept  encouragement  {d). 

Kep.  575-,  the  difference  between  a  mandamus  /:  admit,  and  a  mandamut  to  lejiort.  {<{)  Rex  v.  Hall, 
I  TerniRep.  3^0. 

The  toleration  acl  exempts  diflenting  minifters  from  fervingupoa 
juries,  and  from  county,  ward,  or  parifti  offices',  and  igGeo.  3, 
cap.  4.  exempts  them  from  fcrving  in  the  militia. 

By  I  Geo.  I.  Jl.  2.  c.  5.  It  is  felony  without  benefit  of  clergy  to 
deftroy  any  religious  meeting-houfe  regiftered  according  to  the 
■  toleration  a6l: :  and  the  hundred  is  made  liable  to  the  damages.] 
3  Lev.  376.  It  has  been  holden,  fince  this  ftatute,  that  a  prohibition  lies  to 
nianiage-  *^^^  fpiritual  court  proceeding  againft  perfons  for  inconcinency  who 
aft,25"'G.:.  have  becii  married  in  alicenfed  conventicle. 
t-33J  By 
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By  the  ^Geo.  i.  cap.  4.  it  is  cnafted,  "That  if  any  magiftrate 
'*  fliall  be  knowingly  prefent  at  any  publick  meeting  for  religious 
<*  worfhip,  other  than  the  church  of  Ef/gln/id,  in  the  peculiar  habit 
«  of,  or  attending  with  the  enfigns  belonging  to  his  office,  he  Ihall 
**  be  difabled  to  hold  fuch  office,  and  adjudged  incapable  to  bear 
"  any  publick  office  or  employment  whatfoever." 


i^eriot^ 


(A)  Of  the  Original  and  Nature  of  Heriots. 

(B)  Of  the  feveral  Kinds,  and  where  an  Heriot  ihall 
be  faid  to  be  due :  And  herein, 

1 .  Where  an  Heriot  (hall  be  faid  to  be  due  by  Cuftom. 

2.  Where  an  Heriot  (hall  be  faid  to  be  dye  by  Tenure  or 

Refervation. 

(C)  Of  the  Remedies  to  be  purfued  for  the  Recovery 
of  an  Heriot  where  it  is  due. 


(A)  Of  the  Original  and  Nature  of  Heriots. 

^HE  heriot  duty  is  thought  by  our  beft  antiquaries  to  be  far  Spelm.  187. 
_.     more  ancient  than  and  to  differ  from  (a)  relief.    Its  original  (")  ^f"f. 

#• —.    ^     1      ,1  \    /         J  o  began  in  thiS 

feems  to  be  thus.  ^  manner: 

When  the  feuds  were  only  for  life,  yet  if  the  tenant  had  any  fon  or  relation  fit  for  the  fervice,  the  te- 
nant would  recommend  him  to  the  lord,  and  the  lord  would  generally  let  him  in  on  better  terms  than 
ajy  other  ;  and  thus  began  the  payment  of  money  on  new  admittances,  which,  when  the  feud  became 
Inheritable,  was  turned  into  a  fum  certain,  and  was  called  a  relief,  being  originally  a  charitable  benig- 
nity to  the  heir,  to  admit  him  though  he  paid  not  the  full  value  of  the  land.  Sec  Wright,  of 'Tenures,  97, 
—And  Fleta,  [in  the  very  words  of  Brafton,  lib.  2.  c  36.  io.  86.  a.]  thus  defines  a  heriot  ; 
Heriottum  cfi  quadam  prttjlatio  uti  tenens  liber,  vel fervus  in  morte  fua  dominum  fuum  refpicir  dc  iJiori 
averiofuo  vel  de  fecundo  meliori,  quee  quidem  frafiatio  magisfit  de  gratia  quam  dejure,  fef  nullum  babet 
eomparationem  ad  relevium,  eo  quod  harcd.  non  contingit,  quia  faBum  eji  antcofforis.     Fleta,  lio.  j    c.  18. 

* My  Lord  Coite  fays,  that  heriots  are  very  ancient,  and  that  they  were  preferred  to  mortuaries,  the 

lord  being  entitled  to  the  beft  beaft,  and  the  fecona  only  being  due  as  a  mortuary.     Co.  Lit.  185.  b. 

Anciently,  when  the  tenures  were  military,  and  for  life  only,  Spei.  Glofr. 
the  arms  and  war-horfe  of  the  tenant,  upon  his  4eath,  went,  to-  J^7^  Jj*^* 

lis  gather  Biiii?!??. 
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(a)  That  In  getlier  with  the  land,  to  the  lord,  being  due  to  him,  as  having 

the  Saxon  been   purchafed  out  of   the  profits    of   the  land,  or  as   having 

the  word  been  originally  granted  by  the  lord  for  publick  defence,  and  there- 

heriot  fig-  fore  belonged  to  the  lord,  that  he  might  beftow  them  on  the  fuc- 

nifies  ai-  ceeding  tenant  for  the  like  fervice  ;  but  when  the  feud  became  in- 

pons/or  heritable,  the  reafon  of  the  heriot  ceafed,  and  then  the  arms  and 

provifion,  war-horfe  went  to  the  heir  who  fucceeded  to  the  land  ;  yet  in 

fc-lbu-e^of  fonie  manors  the  cuftom  of  the  heriot  was  by  particular  agreement 

old  given  to  retained,  or  the  lord  referved  it  as  parcel  of  his  tenure  ;  and  though 

the  Joid  of  originally  the  heriot  was  the  {a]  belt  horfe,  yet  in  time  it  came  to 

for"hi"°bet-  ^^  ^^^  ^^^  hedL'H  ;  for  the  tenants,  to  difappoiut  their  lords,  would 

ter  prcpara-  oftcn  fell  their  arms  and  horfes,  and  then  of  necellity  a  law  was 

tlon  towards  made  that  the  lord  might  take  the  bed  beaft  in  lieu  of  them,  and 

therefore  at  ^^  '^^  heriot  Came  to  be  efteemed  the  bed  beuft  ever  after  ;  and  as 

its  firft  it  arofe  by  cuftom,  or  tenure,  after  the  feud  became  inheritable  j 

mititution  hence  we  find,  in  fome  manors,  a  cuftom  of  payine  it  in  [b)  goods, 

was  paid  in  J   •      r  •  i'    ;      &  \    y  b  » 

arms,  and     ^"^  ^^  ^O"^^,  m  mcney. 

habiliments  of  war.  Fortefc.  in  the  Preface^  to  Abfolute  and  Hm'Ucd  Mir.arcl.y,  57.  (i)  Vide 
Kitchen,  133. 

Spei.  2S7.  It  appears,  not  only  from  Spe/man^s  conjectures,  but  likewife 

(c)  In  Lam-  fj-Qjj^  ^j^g  f^.\  i^^^  themfclves  by  king  Catiutus,  that  the  Duties  were 

an  account  t^^c  firft  inventcrs  of  heriots,  and  that  it  was  a  political  inftitution 

cf  thefe  of  thcirs,  whereby  the  Danijh  tenants  were  to  hold  by  military  fer- 

]aws,  and  j         ^^  j.i    j^.  j,              |  horfes,  at  their  deaths,  to  revert  to  the 

among  '  ' 

others,  that  publick  \  by  which  means  the  whole  ftrength  and  defence  of  the 

which  foi-  kingdom  were  put  into  their  hands,  whilft  only  the  affairs  of  agri- 

°^^■    '..  culture,  and  the  improvement  of  the  nation  were  committed  to 

ji-vcmorte  the  Lfiglij/jy  who  thereby  indeed   enjoyed  greater  freedom   and 

repentina  immunities  in  their  tenures,  than  the  Damjh  tenants  did. 

fuerit  in-  '' 

tcflat.  ttwrtvus,  dcmitius  tatr.en  vullam  rcrum  fuarttm  pat  tan  (praterquam  qune  ie  jure  itbttur  hcrnotu 
r.f'rrAne)  fib'i  affhrnito,  'vcrum  ca  judic'io  juo  uxor'i,  liberii  (^  cgr.aUoneproxitrisjuftepiojuocuiquejuie 
dijlnbuito.     Lamb.  Sax.  Laws,  i  ig. .  In  Co.  Lit.  185.  b,  the  fame  law  is  ciced. 

(B)  Of  the  feveral   Kinds,  and   where   an  Heriot 
Ihall  be  faid  to  be  due :   And  herein, 

I.  Where  an  Heriot  (lull  be  fald  to  be  due  by  Cuftom. 

/I  S  to  the  feveral  kinds  of  heriots,  fome  are  due  by  cuftom, 
f-  -^^  fome  by  tenure,  and  fome  by  refervation  on  deeds  executed 
'(d'^Jhltln  '^vithiu  time  of  memory,  thofe  due  by  cuftom  are  the  moft  fre- 
heriot  may  qucut,  and  arcfe  by  the  contract  or  agreement  of  the  lord  and  te- 
le due  by  nant,  in  confideration  of  fome  benefit  or  advantage  accruing  to  the 
"lu^lon  an  tenant,  for  which  an  heriot,  as  the  beft  beaft,  beft  piece  of  houfe- 
a:ien:;ticn  of  hold  furnlture,  ^c.  became  due  and  i?clonged  to  the  lord,  either 
the  tenant,  ^.jj  j.}^g  death  or  (d)  alienation  of  the  tenant,  and  which  the  lord 
death.  '^  might  felzc,  either  within  the  manor  or  without,  at  his  eledlion. 
8  Co.  106.  a.     Palm.  54.:. 

Dyer,  109.        But,  though  z  cuftom  that  the  lord  fhall  have  the  beft  beaft,  ^i; 

h.  Dav.  33.  q£  his  tenant  who  dies,  is  good,  yet  a  cuftom  or  prefcription  to 
a  And.  153.  .        .6        >   ;  1-  r     ^^^^ 


I5yer,  199 
fc.    Bro.  tit 
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have  a  heriot  of  every  flranger  dying  within  fuch  a  manor,  is  void ;  Rcii.  Abr. 

becaufe  it  cannot  have  a  reafonable  commencement  between  the  5*^'- 
lord  and  a  ftranger,  though  it  may  between  him  and  his  tenants. 

So,  a  cuftom  or  prefcription  to  have  a  heriot,  viz.  the  bed  bead  Moor,  16. 

of  his  tenant,  and  if  it  be  efloigned  before  the  lord  {a)  feifes  it,  that  P'',5^'  ^'^' 

then  he  may  take  the  beaft  of  any  other  perfon  levant  and  couchant  N.ljeiidl. 

upon  the  land,  is  unreafonable  and  void.  m.  pi.    • 

147.  ad. 
judged.     4  Mod.  3ZI.  cited.     Dyer,  199.  b.        {a)   But  the  cattle  of  a  ftranger  miy   be  diftrained, 
though  not  feifed.     N.  Bendl.  302.   pi.  294..     Dalf.  61.     Owen,  146.     March,  165.,  &  -vUe  infrOf 
letter  (C). 

If  the  cuftom  be,  that  the  lord  ought  to  have  the  beft  beaft  as  7  H.  6.  z6, 
an  heriot  of  him  that  dies  his  tenant,  and  the  parfon  of  the  parilh  ^  ^^°'  'i^* 
the  fecond  beft  beaft  as  a  mortuary  ;  if  the  tenant  hold  two  feveral  Bra  Cuf- 
tenements  of  the  lord,  fubje(Sl  to  the  cuftom,  within  the  parifti,  tom,  22. 
the  lord  (hall  have  the  two  beft  beafts,  within  the  intent  of  the  ^^'^'i^^* 
cuftom,  and  the  parfon  the  third. 

A  copyholder  for  life,  where  the  cuftom  is,  that  if  the  tenant  March,  23. 
die  feifed,  a  heriot  fhall  be  paid,  dies  difleifed  or  oufted,  the  lord  Norriceand 
having  firft  granted  the  feignory  to  A.  for  99  years,  if  the  tenant  aRoH.Abr, 
fliould  fo  long  live,  remainder  to  B.  for  4000  years:   and  herein  72.  S.c. 
two  queftions  were  made  :   ly?.  Whether  the  heriot  ftiould  be  paid, 
becaufe  the  copyholder  did  not  die  feifed  :  and  as  to  this,  the  court 
held  clearly,  that  a  heriot  was  due  and  payable  ;  for  notwithftand- 
ing  the  oufter  and  diireifin,  he  ftill  continued  legal  tenant,  and 
fuch  diffeifin  might  have  been  by  combination  to  defeat  the  lord 
of  his  heriot.     The  fecond  queftion  was  (3),  to  whom  the  heriot  (^)  That  an 
ftiould  be  paid  :  and  as  to  this,  the  court  held  clearly,  that  the  ^"'o'^^J' 

.      ,*^  r  1  J   -L  ■    -L  ■        \  r      go  with  the 

remamder  man  tor  4000  years  could  have  no  right  to  it,  became  reverfion 
the  copyholder  was  never  his  tenant ;  and  as  to  the  grantee  for  99  Winch.  57, 
years,  Bark/ey  Juftice  was  of  opinion,  that  it  belonged  to  him  ;  but  ?"^^  ^'^^^ys 
hereof  Jo/ies  Juftice  (they  two  only  being  in  court)  doubted,  be-  thereto,  a 
caufe  that  eo  injlante  the  tenant  died,  eodein  injiante  the  eftate  of  the  Lutw.  136,7. 
grantee  for  99  years  was  determined. 

If  by  the  cuftom  of  a  copyhold  manor  the  lord  may  grant  a  6  Mod.  63., 
copyhold  to  three  perfons,  to  hold  to  thtm  fuccejlve  ftcut  mminan-  ^^    ^^^' 
tur  in  chartdy  Isf  nan  alibi^  for  their  lives,  and  that  on  the  death  of  s.  c. 
every  tenant  the  lord  ftiould  have  his  beft  beaft  for  an  heriot,  and  Smartleand 
a  grant  is  made  to  J.  S.  and  his  affigns,  to  hold  to  him  for  his  own  f  j"*)^!,'"^* 
life  and  the  lives  of  two  others  j  this  at  leaft  is  a  good  grant  for  ^  ^.  s.  c* 
the  life  of  J.  5.,  though  not  ftri<Stly  purfuant  to  the  cuftom,  and  (0  So, 
the  lord  on  his  death  (hall  have  an  heriot ;  but  he  cannot  have  an  ^^s^^jj^ibit- 
heriot  on  the  death  of  the  ajlui  ^ue  vies  (r),  becaufe  they  were  ed  in  chan- 
jiever  his  tenants.  *="y  "^^  '^''"- 

cover  the 
beft  beaft  of  cejiui  que  trufi  of  a  college  leafe,  and  the  defendant  demurred  thereto,  becaufe  the  beft 
beaft  of  cjlui  que  trufi  could  not  be  taken  for  a  heriot ;  and  aifo  becaufe  it  apiiearcd  by  the  plaintift"'s 
own  /hewing,  that  the  tenants  who  had  the  eftate  in  law  in  theoi  were  ftlU  living  j  the  demurrer  was 
allowed.     Vern.  441. 

If  a  copyholder  for  life,  on  whofe  death  the  lord  is  entitled  to  a  Salk.  189. 
heriot,  becomes  a  bankrupt,  and  the  copyhold  is  afligned  to  the 
creditors,  this  tranfmutation  of  the  tenant  by  a6t  of  parliament 

I  i  4  ihaU 
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(a)  But  not  fliall  not  work  a  prejudice  to  the  lord;  but  the  lord  flrall,  on  the 
on  the  death  (jgath  of  the  {a)  copyholder,  have  an  heriot. 

fignee,    z  Ld.  Raym.  1002. 

8  Co.  ic6.         If  an  heriot  be  due  by  r///?i3;«  of  the  manor,  w'z.that  upon  the  death 
2  Brownl.     Qf  every  tenant  of  the  manor  the  lord  Ihall  have  an  he  riot ;  if  the 
^  "  lord  purchafe  parcel  of  the  tenancy  it  fliall  not  extinguifti  the  cuf- 

tom,  becaufe  the  loid  has  only  purchafed  part,  and  the  tenant,  on 
account  of  the  refidue,  is  ftill  within  the  lord's  homage,  and 
tenant  of  his  manor  ;  and  confequently  upon  his  death,  as  upon 
the  death  of  every  other  tenant  of  the  manor,  the  lord  is  entitled 
to  the  heriot. 

5  Co.  104.  But  if  the  heriot  were  due  by  icmn-e  or  heriot  fervlcey  and  the 
6 Co.  I.        ]Qrd  had  purchafed  parcel  of  the  tenancy,  the  whole  heriot-fervice 

Moor,  20-3.      1        ,    y  •      n        r         \      •  •  •  r  ^  C 

Co.  Lit.        had  been  extmtl ;  for  being  entire,  it  cannot,  irom  tiie  nature  or 
149-  a.         the  thing,  be  apportioned,  and  the  tenant  fliall  be  difcharged  from 
the  payment  of  it :  for  the  whole  tenancy  being  equally  charge- 
able with  the  payment  of  fuch  fervice,  the  lord  by  his  own  a£l; 
ihall  not  difcharge  part,  and  throw  the  whole  burden   upon   the 
refidue,  for  his  own  private  benefit  and  advantage. 
8  Co.  104.         If  there  be  lord  and  tenant  by  fealty  and  heriot-fervice,  and  the 
J.  Talbot's    tenant  alien  part  of  the  tenancy,   the  alienee  (hall  hold  by  a  dif- 
Lit^'i4Q°.  b.    fi"<^  heriot-fervice  ;  for  in  this  cafe  the  fervices  fhall  be  (b)  mul- 
(l>)  That  if   tiplied  ;  and  if  after  fuch  alienation  the  lord  purchafe  the  refidue 
the  tenure  be  yf  j.}^g  tenancy,  Only  the  heriot-fervice  due  from  the   firfl  tenant 
fe^aity,"and'    ^^^^  ^^  cxtinguilhed  J  becaufe  by  the  alienation  each  held  his  pro- 
a  horie,        portion  by  a  feparate  and  diftin£i:  tenure;  and  therefore  if  the  lord 
hawk,  or      purchafe  one  tenancy,  that  can  no  way  afFe£l  the  fervices  of  his 
tenant  aliens  Other  tenant ;  but  if  the  lord,  before  the  tenancy  had  been  feparated 
part,  the       and  holden  by  two  diftind^  tenures,  had  purchafed  part  of  it,  the 
fervices  (hall  ^}^y]g  heriot-fcrvicc  had  been  extind,   for  the  reafons  above- 

multiply,  .  ' 

and  both       mentioned. 

feoffor  and  feoffee  /hall  pay  each  of  them  a  horfe  and  a  fpur  to  the  lord  ;  but  if  the  tenure  be  by 
any  corporal  fervice,  as  to  be  butler  to  the  lord,  fteward  or  bailiff  of  his  manor,  or  to  cover  or  repair 
hishoufe,  or  to  reap  or  threfli  his  corn  ;  in  all  thefe  cafes  upon  a'ienadon  of  part,  fuch  perfoiial  fervices 
fliall  not  multiply.     Co.  Lit.  14^.     6  Co.  i.     Bruercon's  cafe.  Plow.  240.  b. 

Palm.  342.  If  by  the  cuflom  of  a  manor  every  copyholder,  upon  his  aliena- 
Snagv.Fox.  ^Jq^  ^^^^  furrender,  is  to  pay  a  heriot  to  the  lord,  and  a  copyholder 
furrenders  part  of  his  copyhold  to  one,  and  part  to  another,  and 
retains  part  in  his  own  hands,  the  heriots  in  this  cafe  {hall  be  mul- 
tiplied ;  and  as  to  the  firfl  alienation,  the  heriot  fhall  be  paid  by 
the  ccpyhokler  who  aliened,  becaufe  he  flill  continued  tenant  to 
the  lord,  and  fo  upon  the  alienation  of  every  other  tenant  toties 
quotiss ;  for  otherwife  it  might  be  in  the  power  of  the  copyholder 
entirely  to  defeat  the  lord  of  his  heriot. 

6  Co.  57.  The  dean  and  chapter  of  Worcejler  were  feifed  of  the  manor  of 
Cro.  Jac.  j^^  \^  £^p^  jjj  right  of  their  church,  of  which  manor  one  G.  W2,s 
Moor/ycQ.  Copyholder  for  life  under  the  ancient  rent  of  8j-.  %d.  payable 
Dean  and  at  the  four  quarter-days  of  the  year,  and  heriotable  at  th£ 
v/^'''ft*'''  death  of  the  tenant,  and  the  copyholds  of  that  manor  were 
i^oluu'    grantable  by  cuftom  for  three  Hves  \  the  dean  and  chapter  by 

.  jndenturQ 
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Indenture  under  their  common  feal  dem'ife  the  fald  lands  to  G.  and  44*  !>•  S.P, 
his  affigns,  for  the  lives  of  A.  B.  and  C,  and  the  furvivor  of  them,  ^  Mod.  64. 
rendering  8j-.  8^.  half-yearly,  and  without  refervation  of  any 
heriot ;  and  after  this  leafe  made,  the  dean  dies,  and  his  fucceflbr 
and  the  chapter  enter  to  avoid  this  leafe,  upon  the  13  EH-z.  cap.  10. 
(among  other  reafons)  becaufe  the  ancient  rent  was  not  referved, 
by  reafon  of  the  lofs  of  the  heriot:  but  the  leafe  was  adjudged 
good,  and  binding  upon  the  fucceflbr.  For  the  13  Eliz.  cap,  10. 
does  not  avoid  any  leafe,  if  the  accuftomed  rent  or  more  be  referv- 
ed ;  and  here  the  accuftomed  rent  is  referved,  and  the  omiflion  or 
lofs  of  the  heriot  is  not  material,  becaufe  that  was  not  a  thing 
annual  or  depending  upon  the  rent,  but  perfedlly  cafual  and  ac- 
cidental. 

2.  Where  an  Heriot  fhall  be   faid   to   be  due  by  Tenure  or 
Refervation. 

It  has  been  already  obferyed,  that  when  the  feud  became  in-  Plow.  96. 
heritable  the  heriot  was  ftill  continued  by  cuftom,  or  the  lord  ^^°\  ''^* 
referved  it  as  parcel  of  his  tenure,  and  then  he  might  either  feife     *""''  ** 
or  diftrain  for  the  fame  as  he  might  do  for  any  other  feudal 
fervice. 

If  a  feme  tenant  by  fealty,  certain  rent,  and  heriot-fervlce  dies,  Keilw.  S4; 

leaving  a  hufband  tenant  by  the  curtefy,  the  heriot  becomes  due  P'-^* 

by  the  death  of  the  (^7)  wife,  though  the  lord  need  not  diflrain  for  Didder^d*^ 

it  till  after  the  death  of  the  hufband;  but  if  he  diftrains  for  it  after  it  does  not 

the  death  of  the  hulband,  it  is  not  fufficient  for  him  to  allege  feifin  •'"omedue 

of  the  fervices  by  the  hands  of  the  tenant  by  the  curtefy  ;  for  fuch  o?die  wifif* 

feifin  can  no  more  bind  the  heir,  than  the  feifin  of  any  other  te-  becaufe  the* 

nant  for  life,  who  has  no  body's  eftate  but  his  own.      ^  '^^''^  "'> 

'  nave  no  property.   4Leon.239. 

A  man  made  a  leafe  for  99  years,  if  A,  B.  and  C.  fhould  fo  long  Mod.  216. 
live,  rendenng  an  heriot  after  the  death  of  each  of  them  fuc-  2  Mod.  93. 
ceflively  as  they  were  all  three  named  in  the  deed  ;  the  laft  named    jgj^  J^" 
died  firft ;  and  if  an  heriot  fliould  be  paid,  was  the  queftion.     It  Tothil. 
was  objected,  that  the  refervation  being  upon  the  death  of  the 
three  fucceflively,  the  leflbr  was  contented  to  truft  to  that  contin- 
gency :  but  as  to  this  point  the  court  gave  no  opinion  ;  but  judg- 
ment was  given    againft    the    avowant   for  other  faults  in   the 
pleadings. 

In  covenant  the  plaintifi^  fets  forth  a  leafe  made  to  the  defendant  2  Sand.  161. 
for  99  years,  if  J.  and  S.  fhould  fo  long  live,  which  leafe  was  to  Vent.  9.  91. 
commence  after  the  end,  forfeiture,  furrendcr,  or  other  determin-  s\d'f7i' 
ation  of  another  leafe  for  99  years,  if  A.  and  B.   did  fo  long  2  Keb.  677. 
live,   cS*  pojl princtpium  inde  reddendo  k^  folvendo  10/.  rent  ^^-r  ann.  ^'^-  '°^- 
and  alfo  one  capon  every  Chrijhnas^  ac  eiiam  reddendo  isf  folvendo  n'lon'and'* 
to  the  lord  the  chief  rent,  and  alfo  rendering  and  paying  at  the  Kerne, 
death  of  J.  or  5.,  or  either  of  them,  3/.  in  the  name  of  an  heriot, 
and  alfo  doing  feveral  days  work  with  his  team  at  fuch  days  in  the 
y^ar  as  were  ther^iin  appointed  j  the  plaintiff  faith  that  J.  is  dead, 
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and  that  S.  is  living,  and  that  the  defendant  according  to  his  cove- 
nants hath  not  paid  the  3/.  ^c.  and  upon  demurrer,  the  queftion 
was,  whether  the  3/.   was  payable   before  the  leafe  took  effe£l. 
Keeling  C.  J.  was  of  opinion,   i/?.  That  a  refervation  being  in  Heu 
of  the  profits,  the  other  refervations  {though  there  had  been  no 
fuch  thing  exprefled  as  pojl  pri/icipium  inde)  muft  not  have  begun 
till  the  leafe  had  come  into  pofleifion.     2^/)',  That  this  3/.  is  a  fum 
in  grofs,  and  could  not  have  been  diftrained  for,  being  only  an 
agreement  of  the  parties  that   a  fum  of  money  fliould  be  paid  at 
the  death  of  J.  and  5.,  or  either  of  them,  like  an  agreement  to  pay 
a  fine  j  and  being  fuch  an  agreement  fhall  be  paid,  though  the 
leafe  never  take  effcdt ;  neither  is  it  material  what  other  refervations 
it  comes  in  company  with,  for  nobody  fliall  make  any  interpre- 
tation of  the  exprefs  words  of  the   party.     But  the  other  three 
judges  were  of  opinion  that  the  3  /.  in  the  name  of  an  heriot  was 
not  to  be  paid  upon  any  death  that  fell  out  before  the  leafe  came 
into  poiTeffionj  for  though  it  be   appointed  to  be  paid  after  the 
death  of  J.  and  5.,  or  either  of  them,  yet  that  mull  be-  underftood 
fecundumfuhjsElam  matcriam,  viz.  if  their  death  happen  within  the 
term  ;  for  till  the  former  leafe  expire,  this  is  a  future  intereft,  and 
then  the  leflbr  hath  no  reverfion,  and  the  lefiee  has  no  term  ;  and 
how  then  can  a  heriot  be  payable  ?  for  a  heriot  by  refervation 
is  in  the  nature  of  a  rent,  and  may  be  diftrained  for  as  well  as  a 
(a)  For  this  rent.     2d/y,  (a)  Covenants  muft  be  expounded  according  to  the 
■vide  Hob.      intentions  of  the  parties,  which  are  to  be  colle6led  from  the  na- 
'71.  pi.  5.'  ture  of  the  grant  on  which  they  depend,  and  of  other  covenants 
377.  pi.  27.  which  come  in  company  with  them  ;  and  therefore  the  refervation 
10 Co.  J07.  q£  2/,  in  thg  name  of  an  heriot  being  upon  account  of  the  term, 
and  the  term  not  being  yet  come  /;/  e_^e,  and  alfo  being  joined  with 
other  refervations,  none  of  which  were  to  begin  iiW  poji  principium 
of  the  term,  this  muft  have  the  fame  conftru<Slion  too,  and  muft 
not  commence  before  the  term. 
Hob.  J76.         If  to  an  avowry  for  heriot  cuftom  or  fervice,  the  party  pleads  in 
*^"""4'  5*    bar,  that  the  tenant  at  the  time  of  his  death  tiulla  habet  animalia  i 
Taylor.         this,  as  to  its  being  a  good  plea,  is  left  a  quare  by  Hobart  and  Htit- 
{b)  The  loid  ton  ;  though  the  latter  book  feems  to  hold  it  a  good  plea,  and  that 
h"!  h  ^^r      ^*  ^^^^  ^^'^  *-^^  lord,  efpecially  (b)  if  there  was  no  fraudulent  difpo- 
though  the     fition  to  defeat  the  lord  of  his  heriot ;  in  which  cafe  he  has  his 
tenant  de-     remedy  by  force  of  the  ftatute  {c)  i^EHz.  cap.  5.  §  3. 

all  his  goods.     Co.  Lit.  158.  b.        (c)   An  adion  brought  on  this  ftatute  by  the  lord  againft  a  perfon 
being  party  to  a  fraudulent  difpofition,  in  ordei  tu  defeat  a  lord  of  his  heriut.     2  Leon.  8. 


(C)  Of  the  Remedies  to  be  purfued  for  the  Recovery 
of  an  Heriot  when  it  is  due. 

Bro.  tit.        "iT  feems  to  have  been  always  agreed,  that  for  an  hcriot-cujlom  thQ 
Keliw!  Sz^         ^^"^^  might  feize  the  beft  beaft  of  the  tenant,  or  whatever  elfe 
was  due  as  an  heriot,  wherever  he  could  faid  it'. 

2  But 
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But  according  to  fome  ancient  opinions,  the  lord  could  only  Doftorand 

diftrain,  but  not  feize  for  an  heriot-fervice  \  becaufe,  fay  they,  it  Student, 

lies  in  render^  and  not  preiider ;  alfo  the  form  of  pleading  is,  that  ^  *°S"^2. 

he  was  feifcd  thereof  by  the  hands  of  his  tenant,  which  would  be  Bend).  30I 

abfurd,  if  the  lord  had  fuch  a  property  therein  that  he  might  feize  P^-  47- 
•^       ,.'  r     r      J  6  Keilw.  82. 

It  as  nts  own. 

But  it  hath  been  folemnly  adjudged,  that  for  a  heriot-fervice,  or  Pinw.  96. 

for  zheriot  referved  by  way  of  tenure^  the  lord  may  either  feize  or  adjudged. 

diftrain  ;  for  when  the  tenant  agrees  that  the  lord  {hall  on  his  ^Sq. 

death  have  his  beft  beaft,  tffc.  the  lord  hath  his  ele<Slion  which  odiham  and 

beaft  he  will  take,  and  by  feizirig  thereof  reduces  that  to  his  pof-  Smith,  S.  P. 

feflion,  wherein  he  had  a  property  at  the  death  of  the  tenant,  b.  R.^on  1^ 

without  the  concurring  a£l  of  any  other  perfon  ;  and  it  is  not  writ  of  er- 

like  the  cafe  where  the  lefibr  referves  20J-.  or  a  robe,  for  there  the  f'"'  °f  * 

leffee  hath  his  eledlion  which  he  will  pay,  and  being  to  do  the  to  the  con- 

firft  a6t,  the  lord  cannot  feize,  but  muft  diftrain.  traninC.B. 

Moor,  540. 
S.  C.  adjudged  accordingly  in  B.  R.  on  a  conference  with  the  judges  of  the  court  of  C.  B.  And.  298. 
S>  C.  as  adjudged  in  C.  B. 

Alfo,  though  the  lord  may  either  feize  or  diftrain  for  an  heriot-  Cro.Car.6o. 

fervice,  yet  he  can  only  feize  the  [a]  proper  beaft  of  the  tenant:  ^''^J?'*, 

but  he  may  (/')  diftrain  any  man's  beafts  which  are  upon  the  land,  very  bead  of 

and  retain  them  until  the  heriot  be  paid.  the  tenant. 

3  Mod.  231. 
(A)  For  this -L-iJi;  Dalf.  61.     Owen,  146.     March,  165.     N.  Bendl.  302.  pi.  294.     Lit.  Rep.  35. 

So,  it  hath  been  ruled,  that  for  a  heriot-cuftom  or  fcrvlce  the  Saik.  356. 
lord  may  feize  as  well  in  the  manor  as  out ;  (c)  but  if  he  diftrains,  ^uftin  and 

•  n.  u      •      ^u  Bennet,*fr 

It  muft  be  in  the  manor.  ^^^^  Show. 

81.  S.  P.  3  Mod.  231.  S.  P,  arguendo.  Cro.  Car.  260.  Jones,  300.  (c)  For  a  heriot-cuftom 
the  lord  may  feizs  on  the  highway,  for  that  is  no  diftrefs,  but  a  feizure  j  but  he  cannot  dilirain  for  a 
heriot-fervice  there.     2  Inft.  132. 

But  it  is  faid,  that  this  liberty  muft  be  underftood  to  be  an-  Show.  Sr. 
nexed  to  ancient  tenures,  on  which  the  lords  had  many  privileges,  3  Mod.  231. 
and  not  to  be  extended  to  thofe  which  are  created  within  time  of  \L^    "  *' 
memory,  upon  particular  refervations ;  and  therefore  [d)  where  Oibomeand 
a  leafe  was  made  of  land  for  99  years,  if  A.  and  B.  fhould  fo  long  ^'f!'"'^' 
live,  referving  a  yearly  rent  and  an  heriot,  or  40  s.  in  lieu  there-  s.  c!  adi°' 
of,  after  the  death  of  either  of  them,  provided  that  no  heriot  journed  int« 
fhould  be  paid  after  the  death  of  A.  living  B.^  and  A.  and  B.  were  ^^^^^fj^^} 
both  dead,  and  confequently  the  leafe  [e)  determined  ;  the  court  Mod'.  217'. 
was  divided  in  opinion,  whether  the  leflbr  couid  (/)  diftrain  for  a  Mod.  93. 
the  heriot  or  not.  ^p  Tu* l 

after  the  de- 
termination of  the  leafe  the  leflbr  cannot  diftrain.  Co.  Lit.  47.  6  Co.  64,  But  for  this  -vide  title 
Rents,  and  the  ftatute  of  the  8  Ann.  c.  14.  §6.  (/)  But  may  have  an  adlion  of  covenant. 
2  Saund.  165. 

If  the  tenure  be  by  rent  and  heriot-fervice,  viz.  to  have  the  Cro.  Car. 
beft  beaft  after  the  death  of  the  tenant,  and  the  lord  diftrain  for  g^Jg^^'^f' 
the  heriot,  he  need  not  in  his  avowry  fliew  which  was  the  beft  ^ood  ad- 
beaft  which  he  was  entitled  to,  nor  of  what  value  it  was ;  for  the  judged,  and 
tenant  might  have  efloigned  the  cattle,  and  thereby  it  might  be  jg°J'jYtci 

impoflible 
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to  the  fame  Impoflible  for  tKe  lord  to  know  which  was  the  befl:  beaft ;  and  the 
purpofc.        tenant  at  his  peril  is  to  render  the  befl  beaft  or  fufficient  recom- 

fones,  500. 

s.  c.  ad-      pence. 

judged,  and  the  fame  precedents  taken  notice  of;  but  there  faid,  that  there  were  divers  precedents  in 
which  the  beft  beaft  is  ptecifely  avowed,  and  this  by  the  reporter  is  faid  to  be  the  beft  way,  when  it  can 
be  known,  though  the  other  is  fufficient : — But  in  Hob.  176.,  Shaw  and  Taylor,  for  this  inccrtwnty 
in  the  avowry  judgment  was  given  againft  the  lord.     Hut.  4.  S.  C.  and  S.  P. 

Cro.  Car.  •  If  in  replevin  the  defendant  avows  for  an  heriot  upon  a  leafe 
ri  V*  d^""  ^'^'^^  ^y  inflenture  to  j^.  his  executors  and  affigns,  for  99  years, 
Scory :  but  if  the  faid  ^.  B.  and  C.  or  any  of  them,  (hould  fo  long  live,  ren- 
-vide  this  dering  rent,  and  rendering  and  paying  after  the  death  of  the  faid 
cafe  as  re-     ^  j^jg  executors  and  affiQns.  his  or  their  beft  beaft  for  an  heriot,  or 

ported  in  .  . 

Hetiey,  57.,  50/.  at  the  ele£lion  of  the  leflbr,  his  heirs  or  affigns,  and  A.  af- 

and  a  Roll,    figns  to  J.  S.  and  dies,  on  whom  the  leflbr  diftrains  ;  and  upon 

Abr.  451.      oyer  of  the  indenture  it  appears,  that  the  claufe  for  the  heriot 

was  rendering  and  pitying  to  the  lejfor^  his  heirs  and  ajftgns,  ^fi^  ^^ 

death  of  the  faid  A.  B.  and  C.  and  every  oftheniy  his  or  their  befl  beafl 

in  the  name  of  an  heriot^  or  501.  i^c;   this  variance   is  fatal;  for 

though  the  leflbr  be  entitled  to  an  heriot  on  the  death  of  A.  B.  or 

C  yet  ought  he  to  have  fet  it  forth  according  to  the  indenture, 

and  not  to  have  avowed  for  an  heriot  after  the  death  of  A.  his  ex" 

ecutors  and  afftgns,  when  there  are  no  words  which  make  an  heriot 

payable  on  the  death  of  the  executors  or  affigns. 

Bulf.  Toi.         If  an  heriot  be  due  by  cuftom  from  every  tenant  dying  feifed, 

the  lord  need  not  allege  what  eftate  the  tenant  died  feifed  of. 
Crcllir.  But  where  a  perfon  would  entitle  himfelf  as  devifee  of  a  rever- 

53°-  fion  after  a  leafc  on  which  an  heriot  is  referved,  he  ought  to  (hew 

Sid"26s.'"  ®f  what  eftate  the  devifor  was  feifed  at  the  time  of  making  his 
(a)  Mod.  will,  and  {a)  that  he  died  feifed  of  fuch  eftate  j  for  if  difieifed 
*7;  ,         before  his  death,  the  will  could  not  operate. 

5  Mod.  93.  *■ 
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(A)  Of  the  feveral  Kinds,  and  what  fhall  be  faid  a 
Highway. 

(B)  To  whom  the  Highway  and  Soil  belong. 

(C)  Who  hath  a  Right  to  a  Way,  and  how  he  muft 
claim  it. 

(D)  Whether  a  Highway  may  be  changed. 

(E)  Of 
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(E)  Of  flopping  a  Highway,  and  other  Nuifances 
therein. 

(F)  Who  are  obliged  to  repair  a  Way  by  the  Com- 
mon Law:  And  herein  where  a  Perfon  {hall  be 
liable  by  reafon  of  Inclofure,  Tenure,  or  Pre- 
fcription. 

(G)  Of  the  Provifion  for  Repairing  the  Highways 
by  feveral  Ads  of  Parliament. 

/H)  How  the  Parties  obliged  to  repair  are  to  be 
proceeded  againft,  and  what  Defence  they  may 
make. 


(A)  Of  the  feveral  Kinds,  and  what  fhall  be  faid 
a  Highway. 

IT  feems  diat  (a)  anciently  there  were  but  four  highways  in  (a)  That 
Englandy  which  were  free  and  common  to  all  the  king's  fub-  withoutany 
jecfis,  and  through  which  they  might  pafs  without  any  toll,  unlefs  of  tenure" 
there  was  a  particular  confideration  for  it ;  all  others,  which  we  &c.  the  tri- 
have  at  this  day,  are  fuppofed  to  have  been  made  through  private  ""'^^  r.ecejfi. 
perfons  grounds,  on  a  writ  of  ad  quod  damnum^  &c.  which  being  aii  hnds  in 
an  injury  to  the  owner  of  the  foil,  it  is  (^)  faid  that  he  may  pre-  England,  ^ 
fcribe  for  toll  without  any  fpecial  confideration.  b'Jtio'n"'"' 

againft  invafioas,  to  the  highways,  and  to  bridges.     {i>)  Mod.  231.    a  Mod.  143.    Ld.  Raym.  385. 

There  are,  fays  my  Lord  Cokey  at  this  day  three  kinds  of  ways :  Go.  Lit. 
I.  A  footway,  called  in  Latin //er.     2.  A  pack  and  primeway,  5^,'^' 
which  is  both  a  horfe  and  a  footway,  called  in  Latin  a^us.     3.  A  muJuftrarn 
cartway,  called  in  Latin  via  or  aditusy  which  contaiiiS  the  other  and  aha 
two,  as  well  as  a  cartway,  and  is  called  via  regiay  if  it  be  common  ■"'^yg"' 
to  all  men ;  and  communis  Jlrata  {b)y  if  it  belong  only  to  fome  xrio^%,.  1  Str. 
town  or  private  perfon.  44-] 

But  notwithilanding  thefe  diftlnftlons,  it  feems  that  any  of  the  [(0.  So, 
faid  ways  which  is  common  to  all  the  king's  fubje£ts,  whether  it  ^^^ll°^l 
direftly  lead  to  a  market-town,  or  only  from  town  to  town,  may  vigable  river 
properly  be  called  a  highway,  and  that  any  fuch  cartway  may  be  ^  »  high- 
called  the  king's  highway ;  and  that  a  river  [c)  common  to  all  Jc^BuJler  T. 
men  may  alfo  be  called  a  highway ;  and  the  nuifances  in  any  of  no  two  cafes 
the  faid  ways  are  punifhable  by  indidment ;  for  otherwife  they  can  be^more 
would  not  be  punilhed  at  all :  for  they  are  not  a£lionable  unlefs  for "m  the 
they  cauXe  a  fpecial  damage  to  fome  particular  perfon ;  becaufe  if  latter  cafe» 
i"uch  a^ion  would  lie,  a  multiplicity  of  fuits  would  cnfue.    But  j[,''^^^^^'^^ 

it    ' 
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rous  and  out  it  fecms  that  a  way  to  a  parlfh  church,  or  to  the  common  fields 

*h '^'^''l!'-*  t  °^  ^  town,  or  to  a  village,  which  terminates  there,  may  be  called 

have  a  light  ^  private  way  (a),  becaufe  it  belongs  not  to  all  the  king's  fubie£ls, 

to  go  on  the  but  Only  to  the  particular  inhabitants  of  fuch  parifh,  houfe,  or 

adjoining  village,  cach  of  which,  as  it  feems,  may  have  an  aQion  for  a 

land :  but  .,.",.  '  •' 

if  a  river      nuilance  tlicrem. 

fhould  happen  to  be  ch  lalced  up  with  mud,  that  would  not  give  the  publlck  a  right  to  cut  another 
paffage  through  the  adjoining  lanJs.  3  Term  Rep.  263.  The  publick  have  no  common-law  right  to 
tow  upon  the  banks  of  navga'le  rivers.  Ball  v.  Herbert,  3  Term  Rep.  2^3.]  Palm.  389.  Cro. 
Eiiz.  63.  664.  Vent.  i3g.  208.  3  Keb  2S.  Co.  Lit.  56.  6  Mod.  255.  Hawk.  P.  C.  c.  76. 
3  Ld.  Raym.  1 1 74.  •  Salk.  3<;9.  pi.  8.  [(a)  But  a  highway  may  be  delcribed  as  leading  from  a  ham- 
let. 4  Burr.  209  I .  It  is  unneceiTary  ii.deed  particularly  to^efcribe  a  highway,  for,  as  Lord  Hale  faith, 
whether  it  be  fuch  or  not  depends  much  upon  reputation,      i  H.  Bl.  3 5 5. J 

Roil.Abr,         If  paflengers  have  ufed,  time  out  of  mind,  when  the  roads 

Car\66°'  ^^^  ^^'^'  ^^  S^  ^Y  Outlets  on  the  land  adjoining  to  a  highway  in 

S.  c.  an  open  field,  fuch  outlets  are  parcel  of  the  highway ;  and  there- 

[Dougi,  fore,  if  they  be  fown  with  corn,  and  the  track  foundrous,  the 

749.  ace]  i^ij^g'3  fubjeds  may  go  upon  the  corn. 


(B)  To  whom  the  Highway  and  Soil  belong. 

2  E.  4.  9.  'npHOUGH  every  highway  is  faid  to  be  the  king's,  yet  this  mufi; 
Roll.  Ahr.      1     \jQ  underftood  fo,  as  that  in  every  highway  the  king  and  his 

fubjeds  may  pafs  and  repafs  at  their  pleafure. 
Roll.  Abr,         But  the  freehold,  and  all  the  profits,  as  trees,  iifc  belong  to 
'(I)'rhAt if    ^^^  ^^^  ^^^^  °^  ^^^  ^°^^»  ^^  ^°  ^^^^  owner  of  the  lands  on  both  fides 

trees  grow       ^"^  Way. 

upon  the  highway,  he  to  whom  the  feigniory  of  the  leet  of  the  fame  place  doth  belong  fhall  have  the 

trees.     Roll.  Abr.  392. 

8  E.  4.  9.  Alfo,  the  lord  or  owner  of  the  foil  fhall  have  an  aclion  of  tref- 
392!'  ^[Sir    P^^^  ^°^  digging  the  ground. 

John  Lade  v.  Shepherd,  2  Str.  1004.  ace] 

Roll.  Abr.  But  the  lord  of  a  rape,  within  which  there  are  ten  hundreds, 
Brow  1  "^^y  prefcribe  to  have  all  the  trees  growing  within  any  highway 
Keilw.*i4u  within  this  rape,  though  the  manor  or  foil  adjoining  belongs  to 

another :  for  ufage  to  take  the  trees  is  a  good  badge  of  owner- 

fhip. 

(C)  Who  hath  a  Right  to  a  Way,  and  how  he  muft 

claim  it. 

Vent.  274.  A  Man  may  have  a  way  either  by  prefcrlption,  by  grant,  by  re- 
^Kdj.'t'g.  fervation,  by  implication,  or  by  owelty  of  partition,  and  fhall 

531.    St.  *  i^ot  in  a  cur,  clatidcnd.  be  obliged  to  fliew  which  way  he  claims 
John  V.        it ;  but  it  will  be  fufiicient  for  him  to  allege  debet  U'  fo/ef,   ^c. 
Moody.        though  in  a  bar  or  replication  he  muft  fhew  his  title  precifely. 
Yeiv.  163.        But  he  who  prefer ibes  for  a  way,  muft  ihew  in  certain  whether 
it  is  a  foot,  horfe,  or  cartway. 

If 
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If  in  bar  of  an  a£\:lon  of  trefpafs  the  defendant  pleads  tliat  Ydv.  i6j. 

y.  S.  and  all  thofe  whofe  eftate  he  hath  in  certain  lands,  for  ^^^J^'^'^g, 

themfelves  and  their  fervants,  time  out  of  mind  have  had   and  R.^uf^  y, 

ufed  a  way  in  per  ts"  trans  the  place  where,  ^c.  to  the  faid  lands,  Bardio,  iH. 

this  is  no  good  plea,  becaufe  it  is  not  {a)  Ihewn  {b)  a  quo  loco  the  ^[^^(.^i^j''' 

faid  way  is  claimed,  and  the  rather,  becaufe  it  is  claimed  by  pre-  pleading  a 

fcription,  which  ought  not  to  be  laid  in  certo  loco.  pubiick 

^  '  °  highway  it 

Is  not  neceflary  to  ftate  the  term'wi.  ]  (-3)  In  an  indidment  for  an  incroachment  upon,  or  not  repairing  the 
highway,  thi.  mull  be  fhewn,  2  Roll.  Abr.  81.  pi.  18.  But  it  need  not  be  iTiewn,  where  in  pleading  aa 
highway  is  named  only  as  an  abuttal,  and  is  n  t  the  foundation  of  the  plea.  Pilm.  c'Zl.  [And  in  an  indift- 
ment  for  a  nuifance  the  termini  need  not  be  dated.  Rex  v.  Hammond,  i  Str.  4.4.]  {b)  It  mutt  be  fhewn  a 
quo  loco  ad  quern,  becaufe  you  mutt  not  go  over  any  ground  but  to  the  right  place.  Hob.  198.  ;  yet -vide 
■2.  Roll.  Rep.  134.  ;  but  fuch  defcdl  is  helped  where  iflue  is  joined  and  tried  upon  the  right  of  the  way. 
Hob.  189,  190.     Hutton,  lo.     Vent.  13.     a  Keb.  4.80.  488.   adjudged  jfef  t;;(f«  Brownl.  6. 

If  A.  be  feifed  in  fee  of  a  backfide  in  a  town,  and  the  high-  Roll.  Abr. 
ftreet  be  next  adjoining  thereto  of  the  eaft,  and  there  be  a  gate  ^^/j^^'^'^' 
in  the  backfide  which  inclofes  it  from  the  ftreet,  the  gate  being  in  Holman. 
the  eaft  next  to  the  ftreet ;  and  A.  be  alfo  feifed  in  fee  of  a  mef- 
fuage  and  piece  of  land  next  adjoining  to  the  backfide  of  the 
north  of  the  backfide,  and  by  deed  enfeoff  5.  of  the  melTuage 
and  piece  of  land  which  are  of  the  north  of  the  backfide,  and  by 
the  fame  deed  further  grant  to  him  and  his  heirs  liber,  ingrejffuniy 
egrejfunty  ^  regrejfum  in^  ad  ^'  extra  eadem  concejfa  pramijfa  ;/;,  per 
£s*  tram  predict.  Janiiam  and  backfide ;  by  fore  of  this  grant  B. 
may  go  from  the  ftreet  through  the  gate,  and  over  the  backfide, 
to  thfe  mefluage  or  piece  of  land  of  which  he  is  enfeoffed  j  but  he 
cannot  go  through  the  faid  gate  and  backfide  to  other  places,  or 
from  other  places,  to  the  ftreet,  without  coming  to  the  faid  mef- 
fuage  or  piece  of  land ;  for  the  liberty  is  granted  to  him  of  ingrefs 
•and  egrefs  /'«,  ad  i^  extra  eadem  concejja  prtzmijfa ;  fo.  that  this  is 
made  appurtenant  to  the  premifes  before  granted. 

In  trefpafs  for  breaking  the  plaintiff's  clofe,  if  the  defendant  jufti-  Roll.  Abr. 
fies  going  over  this  clofe,  becaufe  he  had  ufed  time  out  of  mind  to  3  i-    San- 

DO  '  ...  *  ders  and 

have  a  way  over  it  from  D.  toBlachacrey  and  the  plaintiff  replies,  that  j^^fg^  [,ut 

at  the  time  of  the  trafspafs  the  defendant  went  with  his  carriages  mde  1  Mod. 

from  D.  to  Blackacre,  ^  dehinc  to  a  mill ;  this  will  not  maintain  ^^°'^  ^  ^^' 

his  a£lion,  for  when  the  defendant  was  at  B/ackacre,  he  might  go  iLutw.  ui. 

whither  he  would.  ['fl^^t  the 

grantee  of  a 
road  between  certain  limits,  can  only  ufe  it  fo  as  to  go  from  one  of  thofe  limits  to  the  other.  So,  it 
hath  been  detei  mined,  that  under  a  grant  of  a  way  from  yl.  to  £.,  in,  through,  and  along  a  particular 
way,  the  grantee  cannot  make  a  tranfverfe  road  acrofs  it.     Senhoufs  v.  Chriitian,  i 'I  erm  Rep.  560.J 

But  it  feems,  that  if  a  man  hath  a  way  for  carriages  from  D.  Roll.  Abr. 
to  Blackacre  over  my  clofe,  and  after  he  purchafes  land  adjoining  39^*  . 
to  Blackacre,  he  cannot  ufe  the  faid  way  with  carriages  to  the  land 
adjoining,  for  then  it  may  be  very  prejudicial  to  my  clofe ;  but  it 
feems,  if  I  m^III  help  myfelf,  I  muft  fliew  the  fpecial  matter,  and 
that  he  ufed  it  for  the  land  adjoining. 

A  way  muft  not  be  claimed  as  (c)  appendant  or  appurtenant  to  VeW.  r^q. 
a  houfe,  becaufe  it  is  only  an  eafement,  and  no  intereft.  («■)  •?"'  '^  ^ 

appendant  thereto,  and  as  fuch  pafs  by  grant  thereof.    Cro.  Jac  190, 

[A  right 


49^  !pig!)toa^j6:. 

Latch.  I5J.  fA  rigHt  of  way  may  be  extingulflied  by  unit5^  of  pofTefTlCn, 
Poph.  i66.    uiilefs  it  be  a  neceflary  one,  and  then  it  fti<-ll  not.     But  a  rieht  of 

Bull.  iV/.  (-11  r  I  •  -nil  •  -°^/. 

trl.  74.       watercourle  doth  not  leem  to  be  exunguilhed  by  unity  of  poflef- 

fion  in  any  cafe. 
u  H.4.  5.        If  A.  have  Blackacrey  and  C  have  Jf'^iiteacre,  and  /i.  have  a  way 
»'if'w-^'    ^^^^  Whiteacre  belonging  to  Bi'ackactr,  and  then  purchafe  IVhite- 
fri.iJ,'      acrey  the  way  will  be  extin£l ;  and  if  A.  afterwards  enfeoff  C.  of 

Whiteacre^  without  excepting  the  road,  it  is  gone. 
Cfo.ja.170.       J.  had  four  clofes  of  land  together,  and  fold  three  of  them, 
*^9-  referving  the  middle  clofe,  to  which  he  had  no  way  but  through 

that  which  he  fold  :  it  was  holden,  that  though  he  did  not  referve 
the  way,  yet  it  (hould  be  referved  for  him. 
Keymerv.        In  an  action  for  obftru£ling  a  way,  t!ie  plaintiff  proved  that 
la!^JflT     P^""^^^^  was  feifed  of  the  plaintiff's  tenement  and  the  defendant's 
Summer       clofe,  and  in  1753  conveyed  the  tenement  to  the  plaintiff  vvith  all 
Affiles,        ways  therewith  ufed,  and  that  this  way  had  been  ufed  with  the 
^NuPr    ±    tenement  as  far  back  as  memory  could  go.     The  defendant  pro- 
duced a  fubfifling  leafe  from  Fowler  for  three  lives  made  in  1723, 
by  which  Fowler  demifed  the  field  in  queftion  in  as  ample  man- 
ner as  Rock  a  former  tenant  held  it ;  and  in  this  leafe  there  was 
no  exception  of  a  way  over  the  clofe.    Tatesy  J.  held,  that  by  the 
leafe  without  any  i-efervation,  the  way  was  gone,  and  therefore 
could  not  pafs  under  the  words  all  ways^  &c.     But  as  there  were 
thirty  years  intervening  between  the  defendant's  leafe,  and  the 
plaintiff's  conveyance,  and  the  way  had  been  ufed  all  the  time, 
that  was  fufficient  to  afford  a  prefumption  of  a  grant  or  licence 
from  the  defendant  fo  as  to  make  it  a  way  lawfully  ufed  at  the 
time  of  the  plaintiff's  conveyance,  and  then  the  words  of  refer- 
ence would  operate  upon  it,  and  the  way  would  pafs.} 
Yelv.  1G5.         If  in  bar  to  an  a£lion  of  trefpafs  the  defendant  pleads,  that 
adjudged.      j^  g   ^^^  ^n  {[^q{q  vvhofe  eflate  he  hath  in  certain  lands  timeout 
wde  8°Co.     of  mind,  for  themfelvcs  and  their  fervants,  have  had  and  ufed 
46.  b.  pajfagium  in,  per  ^  trans  the  place  where,  ^c.  and  fo  jultifies  as 

(^)  So,  a  fervant,  this  is  no  good  plea,  for  [a)  pnjfaghim  is  (b)  properly  a 
>n  a  leet  for  paffage  ovcr  water,  and  not  over  land  -,  and  he  ought  to  have  pre- 
diverung  fcribcd  in  the  way,  and  not  in  the  paffage,  and  Ihould  have  fuch 
the  king  s     ^yords  as  are  proper  and  known  in  law. 

highway  ^      '^ 

IS  merely  void,  for  the  word  di'vert  may  be  applied  to  a  C'^urfe  of  water,  and  a  way  may  be  obftrudted 

or  flopped,  but  it  is  not  diverted  when  it  is  flopped,  and  anoiher  made  in  anotlier  place.     And.  234. 

adjudged. 

Palm.  387,  A  man  may  prefer Ibe  for  a  way  from  his  houfe,  through  a  cer- 
388.  2 Roll,  ^gjj^  clofe,  ^c.  to  church,  (c)  though  he  himfelf  hath  lands  next 
(f)  So,'if  a  adjoining  to  his  houfe,  through  which  of  neceffity  he  muft  firft 
man  hath  a    pafs  ;   for  the  general  prefcription  Ihall  be  applied  only  to  the 

veay  over  a      j^^^jg  ^f  ^^.j^^^g^ 

a  common 

field,  part  whereof  doth  belong  to  himfelf,  for  the  infinitenefs  of  the  cafe  Le  may  ptefcribe  generally. 

Palm.  388.     2  Roll.  Rep.  398. 

Godb.  52,  A  man  cannot  allege  that  he  cannot  ufe  his  way  as  well  as 
53.  *  If  a   lie  could  before,  but  muft  plead  that  he  could  not  ufe  the  way 

vay  IS  in  ,  ^  *•  * 

part  Ob-        at  all  *'. 

itiufted,  and  may  be  paded  through,  but  fuch  pafTage  is  ittended  with  danger  or  difficulty,  he  may 
allege,  that  he  cannot  ufe  his  way  in  tt  large  and  ample  a  mannsr  as  he  was  ufed,  and  of  tight  ftiU 
ought  ca  uie  Uie  ivaz. 
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(D)  Whether  a  Highway  may  be  changed. 

A  N  ancient  highway  cannot  be  changed  without  an  inquifition  Cro.  Car. 
'^^  found  on  a  v/rit  of  ad  quod  damnum  (a),  that  fuch  change  '^^^• 
will  be  no  prejudice  to  the  publick  ;  and  it  is  faid,  that  if  one  yeW.  '{fC' 
change  a  highway  without  fuch  authority,  he  may  ftop  the  new  Hawk.  p.c. 
AVay  whenever  he  pleafes :  neither  can  the  king's  fubjefts,  in  an  ^•76- 
adlion  brought  againfl  them  for  going  over  fuch  new  way,  juftify  vatea<^of" 
generally  as  in  a  common  highway,  but  ought  to  (hew  fpecially,  parliament 
by  way  of  excufe,  how  the  old  way  was  cbftrucled,  and  a  new  lo""  indofing 
one  fet  out :  neither  are  the  inhabitants  bound  to  keep  watch  in  vefts^a  power 
fuch  new  way,  or  to  repair  it,  or  to  make  amends  for  a  robbery  in  commif- 
committcd  in  it.  ^'°""-'  ''^  ^^^ 

out  new 
roads  by  their  award,  is  equally  binding  with  a  writ  oi  ad  quod  datnuum,     i  Burr.  465.  J 

But  it  hath  been  holden,  that  if  a  water,  which  hath  been  an  22  Aff,  93. 
ancient  highway,  by  degrees  changes  its  courfe,  and  goes  over  Ro'J- Abr. 
different  ground  from  that  whereon   it  is  ufed  to  run,  yet  the 
highway  continues  in  the  new  channel  in  the  fame  manner  as  in 
the  old. 

(E)  Of  flopping  a  Highway,  and  other  Nuifances 

therein. 

TT  Is  clearly  agreed  to  be  a  nuifance  to  dig  a  ditch,  or  make  a  Kitchen, ^4^ 
■*•  hedge  over-thwart  the  highway,  or  to  ere£t  a  new  gate,  or  to  "^'"g'^'f  *^" 
lay  logs  of  timber  in  it,  or  generally  to  do  any  other  act  which         '  ^ 
will  render  it  lefs  commodious. 

AlfO,  it  is  a  nuifance  for  an  heir,  for  which  he  may  be  indi£t-  Hawk.  P.C. 
ed,  to  continue  an  incroachment,  or  other  nuifance  to  a  highway,  ^■'^^'  j"'° 
begun  by  his  anceftor  ;  becaufe  fuch  a  continuance  thereof  amounts 
in  the  judgment  of  law  to  a  new  nuifance. 

Aifo,  it  is  agreed,  that  it  is  no  excufe  for  him  who  lays  logs  2  Roll. 
in  the  highway,  that  he  laid  them  only  here  and  there,  fo  that  ^^l^.^y'^^ 
the  people  might  have  a  paffage  through  them  by  windings  and  c.  76.  §49- 
turnings. 

It  is  a  nuifance  to  fufFer  the  highway  to  be  incommoded  by  SH.  7. 5.3. 
reafon  of  the  foulnefs,  is'c.  of  the  adjoining  ditches,  or  by  boughs  J^'|ch«n'34- 

r  1  •  .,..  ,    ■     •       r-  ^        1  ^  r   Van.  c.  2h, 

01  trees  hanging  over  it,  oV. ;  and  it  is  laid,  that  the  owner  01  Hawk.  P.C. 
land  next  adjoining  to  the  highway,  ought  of  common  right  to  c  76.  §  52. 
fcour  his  ditches ;  but  that  the  owner  of  land,  next  adjoining  to 
fuch  land,  is  not  bound  by  the  common  law  fo  to  do,  without  a 
fpecial  prefcription :  alfo  it  is  faid,  that  the  owner  of  trees  hang- 
ing over  an  highway,  to  the  annoyance  of  travellers,  is  bound  by 
the  common  law  to  lop  thern  ;  and  it  is  clear  that  any  other  per- 
fon  may  lop  them,  fo  far  as  to  avoid  the  nuifance. 

But  it  is  no  nuifance  for  an  inhabitant  of  a  town  to  unlade  bil-  2  Ro'^' 
lets,  tffc.  in  the  ftreet  before  his  houfe,  by  reafon  of  the  necef-      ^'  ^^'^' 
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4  Roll-  Abr. 
i44.    Cro. 
Car.  iS+. 
Jon.  121. 
2  Salk.  4i8. 
pi.  3. 

i  Roll. 
Abr.  84. 
Hawk.  P. C. 
c  .75.  §14- 
XVidt  1  Str. 


fity  of  the  cafe,  unlefs  he  fufFer  them  to  continue  there  an  unreal 
fonable  time. 

Any  one  may  juftify  pulling  down,  or  otherwife  deftroying,  a 
common  nuifance,  as  a  new  gate  or  boufe  erected  in  a  hi<»h\vay  ; 
and  it  hath  been  of  late  holdcn,  that  there  is  no  need,  in  plead- 
ing fuch  juftification,  to  (hew  that  as  little  damage  was  done  as 
might  be. 

Alfo,  befides  that  all  nuifances  are  punifliable  by  indi£l:ment 
with  fine  and  imprifonment,  it  is  faid,  that  one  convicEled  of  a 
nuifance  to  the  highway,  may  be  commanded  by  the  judgment  to 
remove  it  at  his  own  coils,  $5'f. 


(F)  Who  are  obliged  to  repair  a  Way  by  the  Com- 
mon Law:  and  herein,  where  a  Perfon  fliall  be 
liable  by  reafon  of  Inclofure,  Tenure,  or  Pre- 
fcription. 


/^F  common  right,  the  general  charge  of  repairing  highways 
^^  lies  on  the  {a)  occupiers  of  lands  in  the  parifli  wherein  they 
lie ;  but  it  is  faid,  that  the  tenants  of  the  lands  adjoining  arc 
bound  to  fcour  their  ditches.  * 


Roll.  Abr. 

350. 

March,  16. 

Vent.  90. 

183. 

8  H.  7.  5-  .  .  .    .   . 

(a)  B'jc  it  there  be  no  occupier,  by  the  owner's  letting  the  lands  lie  frefli,  he  muft  repair  them  himfell 

aRol.  Rep.  412.     Palm.  389. 


Alfo,  if  a  parlfli  is  part  in  one  county  and  part  in  another,  and 
the  highways  in  one  county  are  out  of  repair,  the  whole  parifli 
ihall  contribute  to  the  repair  [h)  \  but  there  may  be  an  agreement 
betv/een  the  inhabitants,  that  the  one  fnall  impair  one  part,  and 
the  other  the  other  j  and  fuch  agreement  is  good  between  them- 
felves,  and  for  breach  the  one  may  have  an  atlion  upon  the  cafe 
againft  the  other :  but  in  an  inditlmeiit  they  fliall  take  no  ad- 
vantage of  thefe  agreements,  for  as  to  the  king  they  are  equally 

rafeof  liable.  -  ^ 

bridges,  becaufe  one  part  of  a  bridge  cannot  0w  J  without  the  other.  And  an  indif^ment  will  lie  againft 
the  w.'.;/?  of  that  pa:t  of  the  p.iriih  wliich  lies  in  the  county  in  which  the  ruinous  road  may  happen  to  be. 
4  Burr.  1507.] 

Therefore,  If  the  indi£lment  is  general  againft  all  the  pariHi,  all 
the  pariOi  Tnall  be  charged  j  but  if  it  be  intended  to  charge  one 
part  or  preciu61;  of  tJie  parifli  to  repair  all  the  ways  within  the 
parifli,  it  muft  be  alleged  in  pleading,  that  by  fpecial  prefcrip- 
tlon,  or  ratione  teniirx^  fuch  a  part  of  the  parifli  de  tempts  dotr'^ 
l^c.  have  been  charged  with  the  reparation  of  the  ways. 


Mod.  112. 
Vent.  256. 
3  Keb.  301. 
[{h)  I.n  this 
c«ife  of  roads, 
the  whole 
pari  ill  fhall 
not  contri- 
bute, tho' 
it  \i  other- 
wife  in  the 


Vent,  :15c 
Mod.  I J-. 
3  Keb 


01. 


and  tns  3U- 

tb<  rities  iri 

the  ir.f:  pa- 

ragraph. 

£And.2i6. 

5  Burr.  2700.     2  Term  Rep.  11 1.  513.] 


R.CX  V.  [If  part  of  a  parifli  be  errcmpted  by  the  provlflons  of  an  ac^  of 

inhabitcints    parliament  from  tlie  charge  of  repair,  the  charge  mull  necefiarily 

ot  Shefueld,    K.  .,  ,  n.     c  ^\  •  n    -^  ^ 

iTermRcp.  "^'^  "po"  the  reft  of  the  panfli.] 

■xc^,     1  Ld.  Raym.  725, 

But 


iBiit  'thougli  the  pavlfli  be  obliged  of  common  rigTit  to  repair  Roll.  Abr. 
the  highways  in  it,  yet  it  is  certain  that  particular  perfons  may  be  ^'J°- 
bound  to  repaii"  the  liighway,  by  reafon  of  inclofure  or  prefcrip-  .gg[ 
lion  ;  as  where  the  owner  of  lands  not  inclofed,  next  adjoining  Sid. 464. 
to  the  highway,  inclofes  his  lands  On  both  fides  of  it ;  in  which 
cafe  he  is  bound  to  make  a  perfedi  good  way,  and  (hall  not  be 
excufed  by  making  it  as  good  as  it  was  before  the  inclofure,  if  it 
were  then  any  way  defective ;  becaufe  by  the  Inclofure  he  takes 
from  the  people  the  liberty  of  going  over  the  lands  adjoining  to 
the  common  track. 

Alio  it  is  faid,  that  if  one  inclofe  land  on  one  fide,  which  hath  Sid.  464,' 
anciently  been  incilofed  on  the  other  fide,  he  ought  to  repair  all 
the  way;  but  that  if  there  be  not  fuch  an  ancient  inclofure  on 
the  other  fide,  he  ought  to  repair  but  half  the  way. 

Therefore,  if  there  be  an  old  hedge,  time  out  of  mind,   be-  Sid.  464. 
longing  to  -A.  on  the  one  fide  of  the  way,  and  B.  having  land  ly-  *  ^^b.  665. 
ing  on  the  other  fide,  make  a  new  hedge,  there  B.  (hall  be  charged      ^"  '^^'* 
with  the  whole  repair. 

But  \i  u^.  make  a  hedge  en  the  one  fide  of  the  way,  and  B.  on  sid.  464. 
'the  other,  they  (hall  be  chargeable  by  moieties.  aKeb,  665. 

But  it  feems  clear,  that  wherever  a  perfon  makes  hinifelf  liable  2  Sand.  160. 
to  repair  a  highway  by  reafon  of  inclofure,  he  by  throwing  it  ^^^"-^^S- 
open  again  frees  himfelf  of  the  burden  of  any  further  reparation. 

[Where  a  new  road  has  been  made  on  a  writ  of  ad  quod  dam-  3  Atk.  772. 
fvaniy  '\n  the  fame  pariflr  with  the  old  road,  the  parlQiioners  ought 
to  keep  It  in  repair ;  becaufe  being  difcharged  from  the  repair  of 
the  old  road,  no  new  burthen  is  laid  upon  them  ;  their  labour  Is 
only  transferred  from  one  place  to  another.  But  If  the  new  road 
lies  In  another  parlfli,  the  perfon  who  fued  out  the  writ,  and  his 
heirs,  ought  to  keep  it  in  repair-,  becaufe  the  inhabitants  of  the 
ccher  part  gaining  no  benefit  fro.m  the  other  road  being  taken 
away.  It  would  be  Impofing  a  new  charge  upon  them,  for  which 
they  received  no  compenfation.     Per  Lord  Hardiuicke.']  ' 

Particular  perfons  may  be  bound  to  repair  a  highway  by  pre-  z-j  Aff.  ?.' 
fcriptlon  •,  and  It  Is  faid,  that  a  corporation  aggregate  may  be  ^'  ^•^-  3^» 
charged  by  a  general  prefcriptlon,  that  It  ought  and  hath  ufed  to  do  foipdon, 
it,  without  fliewing  any  confideration  in  refpect  whereof  it  had  ufed  49-  7S« 
to  do  it,  becaufe  fuch  a  corporation  never  dies  •,  neither  is  it  any  ^^^^'j^'-S^- a- 

1  11  •        1  .  .  r     1        •  1         •    •     r  •  1      Latch.  2c6. 

plea,  that  tiie  corporation  have  done  it  out  or  chanty  ;  but  it  is  laid.  Hawk.  P.C. 
that  fuch  a  general  prefcriptlon  is  not  fufficient  to  charge  a  private  202,  C03. 
perfon  ;  becaufe  no  man  Is  bound  to  do  a  thing  which  his  ancef-  ^"^  "^.     ^'^ 

S:  '  ,     .  .  .      "  ,        .  occupiei'  as 

tors  have  done,  unlefs  it  be  for  fome  fpecial  reafon  •,  as  having  fuch,  tho' 
lands  dofcended  to  him  holdea  by  fuch  fervlce,  i2fc.  but  It  feems,  atwiiUiiy,- 
that  an  mdiclment  charging  a  tenant  of  lands  in  [a)  fee  with  hav-  for^^'^J).^^! 
ing  ufed  of  right   to  repair  fuch  a  way  yatione  tenura  terrx  fua^  ahoufs 
Vvithout  adding  that  his  anceftors,  or  thofe  whofc  ellate  he  hath,  rt-nding 
have  fo  cLone,  is  fuilicient,  for  It  is  Implied.  hf°hw3-'^to 

be  ruinoa-,  i^c.  and  the  words  rauor.e  ttnuiir,  &":.  if  added,  arc  furplus.     Sa'.k.  557.  pi.  3. 

And  it  feems  certain  in  all  thofe  cafes,  whether  a  private  per-  Mod.  112. 
foa  be  bound  to  repair  a  highway  by  incloiure  or  pvcfcription,  ^y^,?,^^^/; 

K  k   2  that   s-ra.  ,-9. 


that  the  parifh  cannot  take  advantage  of  it  on  the  general  iffue, 
but  mull:  plead  it  fpecially  ;  and  that  therefore,  if  to  an  indidl- 
ment  ajininft  the  parifh  for  not  repairing  a  highway,  they  plead 
not  guilty,  this  {hall  be  intended  only  that  the  ways  are  in  repair, 
but  does  laot  go  to  the  right  of  reparation, 

(G)  Of  the  Provifion  for  repairing  tke  Highways 
and  Turnpike  Roads  by  Adl  of  Parliament. 

[T^HE  general  (latutes  for  this  purpofe,  which  were  formerly 
•*•     very  [numerous,  have  lately  been  repealed,  and  reduced  in- 
to two  ails,  viz.  13  Geo.  3.  cap.  78.  isf  c.  84.  the  former  of  which 
relates  to  highways,  and  the  latter  to  turnpike  roads.     Thefe  acta 
branch  out  into  fuch  a  variety  of  claufes,  that  to  detail  their  pio- 
vifions  would  far  exceed  the  limits  of  a  work  of  this  kind:  We 
(liall   therefore  content  ourfelves    merely  with  dating  fuch  de- 
cifions  as  appear  to  bear  upon  them  ;  among  which  will  be  found 
a  few   upon  the  abrogated  ftatutes,  the  language  of   thofe  fla- 
tutes  being  followed,  with  very  little  variation,  in  thefe  modern 
ones.] 
3Keb.  2S5'       Clergymen  are  within  the  purview  of  the  flatutes  In  refpe£l:  of 
^i^'  their  fpiritual  poflelTions,  as  much  as  any  other  perfons  in  refpedl 

a  Inii.  704.  of  other  pofiefTions  ;  for  the  words  are  general,  and  there  is  no 
j^  Hawk.  kind  of  intimation  diat  any  particular  perfons  fhall  be  exempted 
f'    '''rg*  more  than  others. 

ftic.  30  Geo.  2.  0.15.  §23.  perfons  ferving  for  themfelves  aj  privates  in  the  militia,  are  exempted 
Irom  ftatute-work  during  the  time  of  fuch  fervice.j 

Dalt.  c.  a6.       That  It  Is  no  excufe  for  parllhioners  being  Indl£led  at  common 
P  c^'^'~(,    ^^'"'  ^^^  "ot  repairing  the  highways,  that  they  have  done  their  full 
^18.     '      work  required  by  ftatute ;  for  the  ftatutes  being  made  in  the  af- 
firmative, do  not  abrogate  any  provifion  of  this  kind  by  the  com- 
mon law. 
I  Saik.  347.       The  juftlces  In  appointing  the  fix  days  work  upon  the  roads, 
aLd.Rdvm.  muft  fix  tlic  particular  days,  and  not  generally  appoint  fix  days 
^  '  between  fuch  and  fuch  a  day. 

Rex  V.  In-  [Though  the  13  Geo.  3.  c.  78.  §  24.  declares,  that  no  Indl£lment 
houitdntsof  {}j^,[j  ]-,g  removed  hj  certiorari  before  traverfe  and  judgment,  yet 
Cowp.  -8.'  this  claufe  does  not  take  away  the  writ  at  the  inftance  of  the  pro- 
fee  utor,  for  the  crown  does  not  traverfe,  and  It  was  calculated 
merely  to  prevent  delay  on  the  part  of  defendants. 
Rex  V.  The  power  given  by  §  16.  of  13  Geo.  3.  cap.  78.  to  two  juftlces 

Eaime,         ^^  order  any  highway  to  be  widened,  extends  to  roads  repairable 

COvvp.  64S.  .  1       "^  IT   1       1-  r      ^  I  1 

raticne  tenure;  and  upon  dilobedience  to  iuch  order,  the  party  may 
either  be  proceeded  againft  fummarily  under  the  ftatute,  or  by 
indiclment  as  an  ofi^ence  at  common  law. 
Rex  V.  In-  If  the  defendants  be  acquitted  on  an  Indiclment  removed  by 
Ch^'dd"rt°  certiorari  for  want  of  profecutlon,  the  court  of  King's  Bench  have 
sTeiniRe^'  no  powcr  to  award  them  cofts  upon  the  ground  of  its  being  a 
>7*-  4  Yexatiou* 


vexatious  profccutlon  under  the  13  Geo.  3.  c.  78.  §65.  but  the  ap- 
plication mud  be  made  to  the  judge  at  nifi  prius. 

ThoUjih  a  certiorari  to  remove  a  prefentment  be  profecuted  by  Rex  v.  in- 
another  than  the  juflice  who  made  the  prefentment,  yet  if  it  be   ■'^'^'""ts  of 

•  .  •  rcndcrrvn* 

done  with  his  confent,  tliat  circumftance  will  be  no  objedlion  jTermRep. 
to  it.  260. 

If  a  parifii,  confiding  of  two  di(lri£ls,  which  are  bound  to  re-  Rex  v. 
pair  feparately,  be  convicled  for  not  repairing  the  road  in  one  of  ^0'^n">2nd, 
the  diftriQs,  the  other  diftrifl  having  no  notice  of  the  indi£lment,     "  *  * 
it  will  be  confidered  as  fubftantially  the  convidlion  of  the  one 
diftrict,  and  if  the  fine  be  levied  on  an  inhabitant  of  the  other,  a 
mandamus  will  be  granted  for  a  rate  to  be  levied  on  the  dillri£t 
bound  to  the  repair.     But  the  mandamus  mu(l  be  fpecial,  fuggeft- 
ing,  that  the  part  of  the  highway  which  was  the  fubje£l  of  the 
indidlment,  lay  wholly  in  the  one  townfhip,  and  that  the  two 
townlhips  were  feparately  bound  to  repair  their  refpeclive  parts  of 
the  highway,  in  order  to  give  fuch  townfliip  an  opportunity  to 
traverfe,  by  the  return,  either  of  thofe  fadts.  ] 

(H)  How  the  Parties  obliged  to  repair  are  to  be 
proceeded  againft,  and  what  Defence  they  may 
make. 

iT  feems  clear,  that  no  one  ought  to  be  punilhed  for  any  offence  Keiiw.  34.. 
■*■  againft  the  highways,  without  being  firft  called  upon  to  anfwer  ^'^?'"'  '^^^ 
for  himfelf,  except  in  the  cafe  of  a  prefentment  in  a  court-leet,  5  h.  7.  4.  a. 
and,  as  («)  fome  fay,  in  the  cafe  of  a  prefentment  by  a  juftlce  of  Dyer,  13.  b. 
peace  on  his  view;  and  even  in  the  cafe  of  a  prefentment  in  a  \^^^^.,^' 
court-leet,  if  it  touch  a  man's  freehold,  as  by  charging  him  with  S29.  991. 
being  bound  to  repairs  in  refpe£l  of  the  tenure  of  his  land,  it  may  ^  Keb.  715. 
fo  far  be  traverfed  in  the  King's  Bench,  being  removed  thither  by  "^^'^  jg^, 
certiorari :  and  it  may  be  traverfed  where  the  defendant  in  trefpafs  {a)  So  held 
iuftifies  under  it,  ^y  "°"^' 

■*  (but  the 

other  juftices  cont.)  becaufe  fuch  a  prefentment  cannot  be  a  greater  eftoppel  than  the  finding  of  a  grand 
jury,  who  are  upon  oath.  Garth.  212,  213.  [And  it  is  now  fettled  that  a  general  traveife  will  Ue  to 
it.     Rex  V.  Juftices  of  Wilts,  3  Burr.  1530.     1  Bl.  Rep.  467.J 

Upon  a  certificate  and  affidavit  that  the  highway  is  in  good  re-  Hawk.  P.C. 

pair,  exceptions  to  the  form  of  the  indiftment  may  be  taken,  but  ^^'■^• 
not  eafily  without  fuch  certificate  and  affidavit ;  and  the  exceptions 
of  this  kind  are  : 

1.  That  the  indl£tment  doth  not  certainly  (hew  a  locus  a  quoy  aRoil.Abr. 
and  a  locus  ad  quern,  but  there  is  no  need  to  Ihew  that  a  highway  \^\  p'-  ^}' 

,       ,  ?  '  o  y     Palm.  389. 

leads  to  a  market-town.  ^20.  2  Keb. 

715,728.  Brownl.  6.  [Neither  of  thefe  particulars  feems  to  be  now  requifite.  i  Str.  44.  Andr.  137. 
J  Term  Rep.  570.     i  H.  Bl.  355.] 

2.  That  it  is  repugnant  to  itfelf,  in  {hewing  where  the  nuifance  a  Roll.  Abr. 
was  done  ;  as  where  it  fets  forth,  that  a  man  ilopped  a  way  at  X).,  ^]*  '=>  ^^^'^ 
leading  from  D.  to  E.  a.'c'  Rex  v. 

Inhabitants  of  Gamlingay,  3  Term  Rep.  513.  and  that  it  will  not  be  aided  by  a  fubfequent  allegation 
that  a  certain  part  if  the  fame  bighiuay  fituate  in  D.,  is  ouc  of  repair.  The  words  "  from"  and  <«  to" 
*jx  both  exclusive.     Hammond  v.  Brewer,  1  Bnrr.  376.  j 

Kk  3 
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Cro.  jac.  3.  That  it  dotli  not  certainly  fhew  to  what  part  oi  the  higkvvay. 

3M- 2R0II.  j.]^p  nuifance  extended  ;  as  where  it  only  fays,  that  a  certain  part 

fBut  See  ^  ^^  ^^^  king's  highway  at  Ji.  was  flopped,  without  lliewin^  licw 

io>!tr.  Rex.  much ;  or  where  it  fays,  the  place   nuiianced  contained  fo  many 

V.  Smith,  £^g^  j^  leneth,  and  fo  many  in  breadth,  by  ellimation. 

Say.  96.  c      •>  .  J 

Rex  V.  Brookes,  Jd.  167.     Rex  v.  Inhabitanti  of  Eaft  Lidfor.i,  /</.  30J.] 

Salk.  359.         4.  That  it  doth  not  fliew,  with  fufTicicnt  certainty^  that  the  place 

P'*  ^'  nuifanced  was  a  way  common  to  all  the  king's  people  -,  as  where  it 

1 1-4.    '       only  calls  it  a  horfeway,  or  having  called  it  a  common  footway  to 

6  Mod. 255.  the  church  of  D.  adds,  for  all  the  inhabitants  of  D. 
Cro.El.63. 

Vent.  20S.  Poph.  206.  2  Keb.  72?.  [But  if  it  be  alleged  that  the  nuifance  is  to  a!)  the  king's 
fubjedls,  it  is  necsflarily  implied  that  the  way  whevein  it  is,  is  a  coniraon  way  to  ail  the  king's  fubjeds. 
I  Ventr.  208,     Say.  16S.] 

Noy,  93.  c^.  That  an  indi£lment  for  not  repairing  a  highway,  wl)ich  the 

3^!^-^55-  defendant  ouG[ht  to  repair  ratione  tciutrd.  doth  (a)  onnt  the  word 

{a)  But  this  or  '  V    ^ 

exception       y'^"^* 

hath  been  of  late  over-ruled.     Hawk.  P.  C.  c.  76.   §  9D.      1  S'.r.  178. 

3Keb.  j8.        6.  That   an  lndi£lment  againfl  J- S.,  bifliop   of  A.,   for  no*; 

repairing  a  highway,  \Sc.  doth  not  liicwin  what  capacity  lie  ought 

to  do  it. 

And.  234.  -7.  That  the  nuifance  is  not  expreffed  in  proper  terms  •,  as  where 

the  indidment  is,  that  the  defendant  diverted  the  highway,  which 

cannot  be,  becaufs  a  liighway  cannot  be   diverted,  muft  always 

continue  in  the  fiime  place  where  it  was,  howfoever  it  be  obllrucl- 

ed,  and  a  new  way  made  in  another  place. 

aRolUAbr.        8.  That  an  indictment  againil  feveral  perfons  for  not  repairing, 

79-  81.         ig  laid  jointly  and  feveraliy  ;  but  it  is  no  exception,  that  a  prefent- 

«nf'  4«       ment  of  fuch  a  highway's  bemg  out  of  repair  by  the  default  of  the 

inhabitants,  Is'c.  doth  not  name  any  perfons  in  certain  ;  or  that  :t 

prefentment  as;ain{l  a  man  for  Hopping  a  highway  in  his  own  land, 

vhich  is  well  proved  by  the  evidence  of  ploughing  it,  doth  not  lay 

the  offence  vi  ^  armis. 

Rex  Y.  In-         9.  [That  a  prefentment  againft  parifjiioners  for  not  repairing  a 

habitants  of  ^^^^  ^^^^  ^^^  allege  it  to  lie  in  the  pariilY,  for  they  are  othervvife 

Hartford,  .  .  9    .  *  ■' 

Cowp.  III.    J^ot  bound  to  repair  it. 

Rex  V.  In-         Th.c  couit  of  King's  Bench  will  not  grant  an  idfcrmation  to 

habitants  of  compel  a  parifh  to  repair  a  highway,  which  is  not  much  ufed,  and 

Sa^Rep'      when  it  appears  that  another  highway,  equally  convenient  to  the 

22.  pubilck,  is  in  good  repair.     They  indeed  never  give  leave  to  file 

an  information  for  not  repairing  a  highway,  unlefs  it  appear  that 

the  grand  jury  have  been  guilty  of  grofs  mifbehaviour  in  not  find-=! 

ing  the  bill ,  and  they  refufe  i;  for  tliis  realon,  that  tlie  hue  fet  on 

conviction  upon  an  information  cannot  be  expended  in  the  repair 

of   the    highway ;    whereas   on    an   indidlment    it  is  always   fo 

expended.] 

Sid.  140.  That  the  defendants  cannot  plead  quod  iicn  debeni  repararCyWith.- 

S.'p.^agfe°d!  out  (hewing  who  ought. 

Salk.  3 58.  And  note  ;  the  defendant  fliall  not  be  difcharged  by  fubmitting 
6  Mod.  163.  (.Q  a  fine,  but  a  dijrwgas  Ihall  go  ad  infifuium,  till  he  repair  the  way. 
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HUE  aiid  cry  Is  the  purfuit  of  an  offender  from  town  to  town  3  Inft.  nff, 
till  he  be  taken,  which  all  v/ho  are  prefent  when  a  felony  is  ""■ 
committed,  or  a  dangerous  wound  given,  are  by  the  (a)  common  olk'^ji^' 
law,  as  well  as  by  ftatute,  bound  to  {l>)  raife  againfl  the  offenders  tice,  c.  aS. 
who  efcape,  on  pain  of  fine  and  imprifonment.  '°9-  F't'- 

or  Coron.  395. 

Cro.  Eliz.  654.  Crompt.  178.  [Lord  Cokefaith,  that  hue  and  cry,  (calle.1  In  ancient  records  hutefmm 
et  clamor)  mean  the  fame  thing ;  for  chat  huer  in  French  is  to  hoot  or  fliout,  in  Englith  to  cry.  2  Inft.  177, 
3  Inft.  116.  But  fince  it  appeareth  by  the  old  books  (of  which  alfo  Lord  Coke  maketh  obfervation 
2  Inft.  173.)  that  hue  and  cry  was  anciently  both  by  horn  and  by  voice,  it  may  fesm  that  thcfe  two 
words  are  not  l'ynonimou=,  but  that  this  hutefium  or  hooting  is  by  the  horn,  and  crying  by  the  vuce  •  with 
which  alfo  accordeth  the  French  word  bucket,  which  fignilieth  a  huntfman's  horn:  fo  that  hue  and  cry 
in  this  fenfe  will  properly  lignify  a  purfuit  by  horn  and  by  voice.  Which  kind  of  purfuit  of  robbers  by 
blowing  a  horn,  and  by  making  an  outcry,  is  faid  to  be  pradlifed  alfo  in  Sc::Iand.  And  this  blowing  of 
a  horn,  by  way  of  notice  or  intelligence,  in  other  cafes  as  well  as  in  the  purfuit  of  felons,  feemeth  to  have 
{seen  in  ufe  of  very  ancient  time  ;  for  amongft  the  laws  of  Wihtred  king  of  Kent,  in  the  year  606,  it 
this  one  ;  "  if"  a  Itranger  go  out  of  the  road,  and  neither  ftout,  nor  blosv  a  horn,  he  /hall  be  taken  for  a 
thief."  Bur"'<;  Juft.  tit.   "  Hue  and  Cry.'']      (a)  That  it  is  the  old  common  law  procefs  after  felons  and 

fuch  as  have  daiigeroufly  wounded  any  perfon.     2  Hal.  Hift.  P.C.  98 And  therefore  Braa-.n  fays» 

quodomnes  tarn  miiiles  quam  alii,  qui  funt  qutndecim  annoriim  & amj>lius,  jurare  debcnt  quod  utlavivos,  mur- 
dritores,  robbalora  &  burglatores  non  receftabiint,  nee  in  eonfentient,  nee  eorum  receptatiribus,  ^ fi  qua  tales 
no-verint  eos  attachiari  facient,  G?  hoc  "vicecomiti  &  balUvis  fuis  monfirabunt,  ^  fi  hutefium  -vel  clamorem  de 
talibus  audiiisr:nt,Jlatim  audita  clamore  Jequer.tur  cumfamiliu  fsf  bpminibus  de  terra Jua,  Braft.  Jib.  ^ .  c.  I. 
(A)  May  be  by  a  hora  or  by  the  voice.     2  Inft.  172. 

As  the  railing  of  hue  and  cry  is  Injoined  by  the  common  Iaw» 
which  may  be  called  a  raifing  of  it  at  the  fuit  of  the  king,  as  well 
as  by  feveral  a<£ls  of  parliament,  which  may  be  called  a  raifing  of 
It  at  the  fuit  of  a  private  perfon,  inafmuCh  as  thofe  ftatutes  make 
the  hundred  aiifwerable  to  the  party  robbed,  if  they  negledl  to 
purfue  the  hue  and  cry,  and  apprehend  the  robbers  j  therefore  we 
Ihall  confider, 

(A)  Hue  and  Cry  at  the  Common  Law,  or  Suit  of 
the  King  :  And  herein, 

1.  Ey  whom  Kuc  and  Cry  is  to  be  levied, 

2.  In  M'hat  Manner  it  is  to  be  levied. 

3.  In  what  Manner  to  be  purfued. 

4.  What  the  Peribns  may  juftify  doing  wlio  purfue  it. 

5.  How  the  Qmifhon  or  Ncgledl  of  doing  it  is  punillaed. 

(B)  Of  raifing  Hue  and  Cry  purfuant  to  the  feveral 
Statutes,  which  declare  in  what  Manner  the 
Hundred  fliall  be  chargeable :  And  herein, 

K  k  4  I,  What 
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1.  What  Kind  of  Robbery  It  muft  be  fo  as  to  make  the  Hun- 
dred liable,  and  how  far  it  is  neceflary  that  it  be  done  on 
the  Highway. 

2.  On  what  Day,  or  Time  of  the  Day,  it  muft  be  committed, 
5.  What  Hundred  fliall  be  faid  to  be  liable. 

4.  What  Perfon  is  to  bring  the  Adlion,  and  make  Oath  of 
the  Robbery. 

5.  Of  the  Notice  to  be  given  of  the  Robbery. 

6.  Where  the  Party  muft  give  Bond  for  Payment  of  Cofts, 
in  cafe  he  does  not  prevail. 

7.  Of  the  Oath  to  be  taken  of  the  Robbery,  and  before  whom 
the  fame  muft  be. 

8.  At  what  Time  the  Adion  is  to  be  brought. 

9.  What  Evidence  will  maintain  it ;  and  therein  of  the  Wit-j 
nefles  for  and  againft  it. 

10.  What  (hall  excufe  the  Hundred;  and  therein  of  appre-t 
hending  the  Robbers. 

11.  How  the  Money  is  to  be  levied,  and  each  Hundredor  to 
contribute  to  the  Charges. 


(A)  Hue  and  Cry  at  Common  Law,  or  Suit  of  the 
King :  And  herein, 


I.  By  whom  Hue  and  Cry  is  to  be  levied. 
2lnft.  X72.    lT  feems  to  be  clearly  agreed,  that  a  private  perfon    who  hath 

Hal. 


;lnft.  X72.    iT  feems  to  be  clearly  agreed,  that  a  private  p 

3  Jnft.  116.    1   begn  robbed,  or  who  knows  that  a  felony  hath  been  committed, 

^al.  Hilt.       .  ,  1        •/-    .         1  1  1  1      .    • 


P.  c.  464.    is  not  only  authorifed  to  levy  hue  and  cry,  but  is  alfo  bound  to  do 

it  under  pain  of  fine  and  imprifonment. 

4  Hal.  Hift.       From  hence  it  follows,  that  although  it  is  a  good  courfe,  as  my 

F.C.  99.      Lord  Ha/e  fays,  to  have  a  precept  or  warrant  from  a  juftice  of 

peace  f-jr  raifmg  hue  and  cry,  yet  it  is  neither  of  abfolute  neceffity, 

nor  fometimes  convenient,  for  the  felons  may  efcape  before  the 

juftice  can  be  found  ;  alfo  hue  and  cry  was  part  of  the  law  before 

the  ftatute  of  i  £.  3.  cap.  16.  which  firft  inftituted  juftices  of  the 

peace. 

a  Hal.  Hift.        An^  although  alfo,  fays  he,  it  is  efpecially  incumbent  upon  con- 

P.  C.  99,      ft;ibles  to  purfue  hue  and  cry,  when  called  upon,  and  they  arc 

feverely  punifiiable  if  they  negle6l  it ;  and  it  prevents  many  incon- 

veniencies  if  they  be  there,  for  it  gives  a  greater  authority  to  the 

purfuit,  and  enables  the  purfunnts,  in  their  ailiftance,  to  plead  the 

general  ifiue  upon  the  ftatutesof  7^^^.  i.cap.^.^  21  Jac.  i.  cap. 12. 

without  being  driven  to  fpecial  pleading;  and  therefore  to  prevent 

inconveniences  that  may  happen  by  unralinefs,  it  is  moft  advifable 

that 
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tliat  the  conftable  be  called  to  this  aftion  ;  yet  upon  a  robbery,  or 

other  felony  committed,  hue  and   cry  may  be  raifed  by  the  («)   (a)  And  It 

country,  in  the  ab fence  of  the  conftable  ;  and  in  this  there  is  no  ^^f^I"^^. 

inconveniency,  (b)  for  if  hue  and  cry  be  raifed  without  caufe,  they  ^../j^  ^Ha^ 

that  raife  it  are  punilhable  by  fine  and  impriionment.  Hift.  P.  c. 

J  00 

Of  the  manner  of  raifing   it  according  to  the  law  of  the  foreft,  -vide  4  I  nit.  294.     (i)  29  E.  3.  39. 
Fitz.  Tiefpafs  252.     Cromp.  179.     21  H.  7.  28.  a.— As  difturbersof  the  king's  peace,     zlnft.  172. 

2.  In  what  Manner  It  Is  to  be  levied. 

The  regular  method  of  levying  hue  and  cry,  is  for  the  party  to  3lnft.  ri6. 

go  to  the  conftable  of  the  next  town  and  declare  the  faft,  and  (c)  '^^"-  J'-''^ 

defcribe  the  offender,  and  the  way  he  is  gone  ;  whereupon  the  con-  cro'mp.*78. 

ilable  ought  immediately,  whether  it  be  night  or  day,  to  raife  his  2  Hawk. 

own  town,   and  make   fearch  for    the    offender ;   and   upon  not  ^'f^'  '^'  "• 

finding  him,  to  fend  the  like  notice,  with  the  utmoft  expedition,  ^c)  Ought, 

to  the  conftables  of  all  the  neighbouring  towns,  who  ought  in  like  >f  he  knows 

manner  to  fearch  for  the  offender,  and  alfo  to  give  notice  to  their  ||^^°  "^  j*  **" 

neighbouring  conftables,  and  they  to  the  next,  till  the  off'ender  be  kribe  his" 

found.  perion,  ha- 

bit,  horfe, 
and  fuch  other  circumftances,   as  he  knows,  which  may  conduce  to  his  difcovery.     2  Hal.  Hil?-. 
P.  C.  ioo. 

3.  In  what  Manner  to  be  purfued. 

The  conftable  Is  not  only  to  make  fearch  In  his  own  vlll,  but  is  2  Hal.  W,(i. 
alfo  to  raife  all  the  neighbouring  vills,  who  are  all  to  purfue  the  P-  ^-  *o*- 
hue  and  cry  with  horfemen  as  well  as  footmen  until  the  offender 
be  taken. 

4.  What  the  Perfons  may  juftify  doing  who  purfue  it. 

For  the  underftanding  hereof  we  (hall  here  infert  what  my  Lord 
Chief  Juftice  Ha/e  apprehends  to  be  the  law  in  this  matter. 

I.  That  in  cafe  of  hue  and  cry  once  raifed  and  levied  upon  iHal. Hift. 
fuppofal  of  a   felony  committed,  though  In  truth  there  was  no  P-^-ioi- 
felony  committed ;  yet  thofe,  who  purfue  hue  and  cry,  may  arreft 
and  proceed  as  if  a  felony  had  been  really  committed. 

And  therefore  the  juftification  of  an  imprifonment  by  a  perfon  5H.  7.  5.3. 
Vpon  fufpicion,  and  by  a  perfon,  efpecially  a  conftable,  upon  hue  31  H.  7.  28. 
and  cry  levied,  do  extremely  differ ;  for  in  the  former  there  muft  2]/T  g^^^* 
be  a  febny  averred  to  be  done,  and  it  is  iflliable  ;  but  in  the  latter,  29  E.3.  39! 
viz.  upon  hue  and  cry,  it  need  not  be  averred,  but  the  hue  and  ^  J"*^- 173- 
cry  levied  upon  information  of  a  felony  is  fufficlent,  though  per-  l^c^iozl 
chance  the  information  was  falfe  ;  and  therefore  an  averment  of  a 
felony  committed,  in  cafe  of  a  juftification  of  an  imprifonment 
Vpon   hue  and  cry,  is  not  neceffary;  the  reafons  whereof  are, 
I.  Becaufe  the  conftable  cannot  examine  the  truth  or  falfliood  of 
the  fuggeftion  of  him  who  firft  levied  it,  for  he  cannot  adminifter 
him  an  oath  ;  and  if  he  ftiould  forbear  his  purfuit  of  the  hue  and 
gry  till  it  be  examined  by  a  juftice  of  peace,  the  felon  might 

efcape, 
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cfcnpe,  and  the  purfuit  would  be  loft  and  fruitlefs.     2.  Byfeveral 
a6ts  of  parliament  he  is  compellable  to  purfue  hue  and  cry,  and  is 
puniihable,  as  thofe  of  the  vill,  if  they  do  it  not.     3.  Becaufe  he 
that  r^ifed  a  hue  and  cry  where  no  felony  is  committed,  viz.  the 
perfon  that  giveth  the  falfe  information,  is  feverely  punifliable  by 
line  and  imprifonment,  if  the  information  be  falfe  j  and  therefore 
if  he  raife  a  hue  and  cry  upon  a  perfon  that  is  innocent,  yet  they 
that  purfue  the  hue  and  cry  may  juftify  the  imprifonment  of  that 
innocent  pejfon,  and  the  raifer  is  punifliable  ;  and  by  the  fame 
reafon,  if  he  give  notice  of  a  felony  committed  when  there  was  ill 
trutli  none. 
2H,il.  Hill.       2.  If  hue  and  cry  be  raifed  againft  a  perfon  certain  for  felony, 
P.  C.  loz.    though  poffibly  he  is  innocent,  yet  the  coaftables,  and  thofe  that 
follow  the  hue  and  cry,  may  arrcft  and  imprifon  him  in  the  com- 
mon gaol,  or  carry  him  to  a  jufiice  of  the  peace. 
7E.3.  i6.b.       3.  If  the  perfon  purfued  by  hue  and  cry  be  m  a  houfe,  and  the 
p  „^''       '  doors  be  fliut,  and  refufed  to  be  opened  upon  demand  of  the  con-» 
ftable,  and  notice  given  of  his  bufinefs,  he  may  break  open  the 
doors  ;  and   this  he  may  do  in  any  cafe  where  he  may  arreft, 
though  it  be  only  a  fufpicion  of  felony,  for  it  is  for  the  king  and 
{a)  5  Co.      commonwealth,  and  (a)  therefore  a  virtual  non  emittas  is  in  the  cafe  ; 
5^^*.  ^^' .     and  the  fame  law  is  upon  a  dangerous  wound  given,  and  a  hue  an4 

cry  levied  upon  the  offender. 
Hal.  Hift.  And  it  feems  in  this  cafe,  that  if  he  cannot  be  otherwife  takenj, 
P.  C.  102.  j^g  j^gy  ^g  killed,  and  the  neceflity  excufeth  the  conftable. 
Dait.  c.  28.  4.  Upon  hue  and  cry  levied  againft  any  perfon,  or  where  any 
%f  ti  ^'^  ^^"^  ^^^  ^^y  comes  to  a  conftable,  whether  the  perfon  be  certain  or 
Pace,  lyS.  uncertain,  the  conftable  may  fearch  in  fufpe6tcd  places  within  hisj 
i  Hal.  Hill,  vill,  for  the  apprehending  of  the  felons. 

2  Hal.  Hift.       But  though  he  may  fearch  fufpefted  places  or  houfes,  yet  his 

♦  •    •  ^'=3-    entry  muftbe  per  ojl'ia  aperta^  for  he  cannot  break  open   doors 

barely  to  fearch,  unlefs  the  perfon  agaiuft  whom  the  hue  and  cry 

is  levied  be  there,  and  then  it  is  true  he  may ;  therefore  in  cafe  of 

fuch  a  fearch,  the  breaking  open  the  door  is  at  his  peril,  Wz. 

juftifiable  if  he  be  there  -,  but  it  nmfl:  be  always  remembered,  that 

in  cafe  of  breaking  open  a  door,  there  muft  hrft  be  a  notice  given 

to  them  within  of  his  bufinefs,  and  a  demand' of  entrance,  and  a 

refufal  before  the  doors  can  be  broken. 

aH.-l.  KIS.       ^.  If  the  hue  and  cry  be  not  againft  a  perfon  certain,  but  by 

p.  c.  J03.    t'.efcription  of  his  ft.ature,  perfon,  clothes,  horfe,   k^c,  the  hue 

and   cry  doth  juftify  the  conftable,  or  other  perfon,  following 

it,  in  apprehending  the  perfon  fo  defcribed,  whether  innocent 

or  guilty,  for  that  is  his  warrant ;  it  is  a  kind  of  procefs  that  the 

law  allows,  (not  ufual  in  other  cafes)  viz.  to  arreft  a  perfon  by 

defcription. 

i  Hal.  Kill.       6.  But  if  the  hue  and  cry  be  upon  a  robbery,  burglary,  man- 

P.  C.  103.    fla^ghte^,or  other  felony  committed,  but  the  perfon  that  did  the  fa£l 

is  neither  known  nor  defcribable  by  perfon,  clothes,  or  the  like, 

yet  fuch  a  hue  and  cry  is  good,  as  hath  been  faid,  and  muft  be 

purfuedj  though  no  perfon  certain  be  named  or  defcribed. 

And 
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And  therefore  in  this  cafe,  all  that  can  be  done  is,  for  thofe  who  2  E.  4. 8.  b. 
piirfue  the  hue  and  cry,  to  take  fijch  perfonsas  they  have  probr.ble  p'"(^''j"'^* 
caufe  to  fufped  ;  as  for  inftance,  fuch  perfons  as  are  vagrants,     '    '     ^' 
that  cannot  give  an  account  where  they  live,  whence  they  are,  or 
fuch  fufpicious  perfons  as  come  late  into  their  inn  or  lodging,  an^ 
give  no  reafonable  account  where  they  have  been,  and  the  like. 

And  here  the  juftification  of  the  imprifonment  is  mixed,  partly  aHal.  Hift, 
upon  the  hue  and  cry,  and  partly  upon  tl;eir  own  fufpicion  ;  and  P-  ^-  ^°'i' 
tlicreforc,  i.  In  refpecl  that  it  is  upon  hue  and  cry,  there  needs 
no  averment  that  the  felony  was  done ;  yet  it  mult  be  averred  - 
that  an  information  was  given  that  the  felony  was  done ;  if  the 
arrefl  be  by  that  condable  that  firfl  received  the  information,  and 
fo  raifed  the  hue  and  cry  -,  or  if  the  arreft  were  made  by  that  con- 
Aable,  or  thofe  vills  to  whom  the  hue  and  cry  came  at  the  fecond 
h;md,  it  muft  be  averred  that  fuch  a  hue  and  cry  came  to  them, 
purporting  fuch  a  felony  to  be  done ;  but,  2.  Alfo  in  as  much  as 
the  hue  and  cry  neither  names  nor  defcribes  the  perion  of  the 
felon,  but  only  the  felony  committed ;  and  therefore  the  arreft  of 
this  or  that  particular  perfon,  and  fo  applied,  is  left  to  the  fufpi- 
cion and  difcretion  of  the  conftable,  or  the  people  of  the  fecond 
cr  third  vill ;  he,  that  arrefts  any  perfon  upon  fuch  general  hue 
and  cry,  muft  aver  that  he  fufpedled,  and  fhew  a  reafonable  caufe 
pf  fufpicion. 

But  now  by  the  ftatute  of  7  Jac.  i.  cap.  5.  the  conftable,  or  2  Hj!.  Hift. 
any  that  come  in  to  his  afliftance,  even  in  this  cafe  of  hue  and  ^•'-'  ^'^'^' 
cry,  may  plead  the  general  iiTue,  and  give  the  whole  matter  of  the 
jullification  in  evidence ;  for  the  purfuit  of  hue  and  cry,  though 
performed  by  others  as  well  as  the  conftable,  is  principally  the 
acl  of  the  conftable  of  the  vill,  and  the  others  are  but  his  depu- 
ties or  affiftants  \yithin  the  precindls  of  his  conftable-wick. 

5.  How  the  Omiflion  or  Negleft  of  not  doing  it  is  punifhed. 

There  can  be  no  doubt  but  that  both  by  the  common  law,  as  2  Hal.  Hift. 

alfo  by  the  feveral  ftatutes  which  injoin  the  levying  of  hue  and  J'.Sf./'''  . 

cry,  they  who  negleft  to  levy  one,  (whether  officers  of  juftice,  or  js  one  of  the 

others)  or  who  negle£l  to  purfue  it  when  rightly  levied,  are  pu-  oSsDces 

nilhable  by  (a)  inditlment,  and  may  be  fined  and  imprifoned  for  ^^'^."^^  '"^^ 

r      1  ,     rt'  be  inqaired 

fuch  negka.  ^  ,j  3„d 

paniihed  in   the  (heiifF's  torn  or  leet.     Dale.  Sheriff,  394.     2  Hawk.  P.  C.   c.  10. 

And  now  by  the  8  Geo.  2.  cap.  16.  it  is  enabled,  *'  That  every 
*'  conftable  of  the  hundred,  and  every  conftable,  borfiiolder,  head- 
*'  borough,  or  tithingman  of  any  town,  parilli,  village,  hamlet, 
*'  or  tithing,  within  the  hundred,  or  the  franchifes  within  the 
*«  precin6t  thereof,  wherein  the  robbery  fliall  happen,  as  foon  as 
*'  the  fame  fliall  come  to  his  knowledge,  either  by  notice  from  the 
".party  or  parties  robbed,  or  from  any  other  perfon  or  perfons,  to 
*'  whom  notice  fhall  be  given  thereof,  purfuant  to  this  or  any 
*'  other  ftatuce,  (liall,  with  the  utmoft  expedition,  make  and 
*^  caufe  to  be  made,  frsfli  fuit  andThue  and  gry  after  the  felon  or 

"  felons 


J 
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"  felons  by  whom  fuch  robbery  fhall  be  committed ;  and  if  any 
««  conftable,  borfholder,  headborough,  or  tlthingman,  {hall  of- 
*'  fend  in  the  premifes,  by  refufing  or  neglecting  to  make,  or 
"  caufe  to  be  made,  fuch  frefh  fuit  and  hue  and  cry,  every  fuch 
**  offender  (hall,  for  every  fuch  refufal  or  negledl,  forfeit  5  /." 


(B)  Of  raifing  Hue  and  Cry  purfuant  to  the  feveral 
Statutes  which  declare  in  what  Manner  the 
Hundred  fhall  be  chargeable  for  Robberies. 


(a)  Thst  '^HE  levying  of  liue  and  cry  is,  as  has  been  already  obferved, 

though  fome  M.     injoined  by  feveral  a6ts  of  parliament,  and  to  this  purpofe  it 

hue°and  cry  ^^  ena(5led  by  (a)  JVeJim.  i.  cap.  9.  "  That  all  be  ready  and  ap- 

was  ground-  "  parclled  at  the  fummons  of  the  flieriff  ^  cry  cle  pais,  to  purfue 

ed  on  this  tt  j^d  arrelt  felons,  as  well  within  franchifes  as  without ;  and  if 

mVLord  "  they  do  it  not,  and  be  thereof  attaint.  le  roy  prendra  a  eux  gre- 

Coke  iays,  "  vemetity  they  are  to  be  indidled  and  fined  for  the  negledl." 

that  it  was 

ufed  long  before,  as  appears  even  by  this  ftatute,  which,  inftead  of  introducing  a  new  law,  enforces  obedi- 
ence to  that  which  was  founded  in  the  ancient  laws  of  the  realm,     z  Infi.  171. 

By  the  ftatute  of  4^.  i.   de  officio  coronatorisy  "  Hue  and  cry 

•'  fhall  be  levied  for  all  murders,  burglaries,  men  flain  or  in  peril 

*'  to  be  flain,  as  otherwhere  is  ufed  in  England ;  and  all  fliall  fol- 

«  low  the  hue  and  fleps  as  near  as  they  can  ;  and  he  that  doth 

*<  not,  and  is  convidl  thereof,  fhall  be  attached  to  be  before  the 

**  juflices  in  eyre." 

(i)  My  Lord       By   the  ftatute   of   Winton,  or  13^.  j.  cap.i.  it  is  ena£led. 

Coke  fays,     <j  That  from  thenceforth  every  country  fhall  be  fo  well  kept,  that 

iia^tute'ex-     *'  immediately  upon  robberies  and  felonies  committed  frefh  fuit 

prefsiy  gives  "  flrall  be  made  fromi  town  to  town,  and  from  country  to  coun- 

ha^f  a  year,    <,  ^^.y"     j^^^^  ^^p^  2.  of  the  faid  ftatute,  "  If  the  country  will  not 

forty  days,     "  anfwcr  for  the  bodies  of  fuch  manner  of  offenders,  the  pain  fliall 

as  mention-    <«  be  fuch,  that  every  country,  that  is  to  wit,  the  people  dwelling  in 

ed  in  an  edi-  n  j.j^g  country,  ihall  be  anfwerable  for  the  robberies  done,  and  alfo 

iiatutes  then  "  the  damages  ;  fo  that  the  whole  hundred  where  the  robbery  fhall 

lately  pub-     «  be  done,  with  the  franchifes  being  within  the  precinCl  of  the 

th^t^'h'^^'    "  ^^"^^  hundred,  fhall  be  anfwerable  for  the  robberies  done  :  And  if 

forty  days      "  the  robbcry  be  done  within  the  divifion  of  two  hundreds,  both  the 

aregiveaby    a  hundreds  and  the  franchifes  witlun  them,  fhall  be  anfwerable: 

28^E  ^-"'^     "  ■^"'^  ^^t^''  *^^^^  the  felony  or  robbery  is  done,  the  country  fhall 

c.  11.,^        **  have  no  longer  fpace  than  ((J)  half  a  year,  within  which  half-year 

z  inft.  569.  a  it  fliall  behove  them  to  agree  for  the  robbery  or  offence,  or  elfq 

7l7v.  vo"    "  *^'^^  they  will  anfwer  for  the  bodies  of  the  offenders." 

It  is  faid,  that  upon  fearch  of  the  parliament  roll  it  appears  that  the  ftatute  of  Winton  gives  only  forty 
days  to  the  country,  and  that  the  itatute  28  E.  3.  is  but  a  confirmation  thereif ;  and  accordingly  it  was 
adjudged,  where  the  plaintiff  brought  an  aftion  on  the  ftatate  of  Winton,  and  declared  that  he  was  rob- 
bed, and  none  of  the  robbers  taken  within  forty  days,  according  to  the  (aid  ftatute  5  and  with  this  thi; 
modern  precedents  agree,  as  R^it.  Ent.  406.  Co.  Ent.  351.  Heme  215.  The.  Brev.  i'4i.  a  Sand.  376. 
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The  (a)  ftatute  of  Winton  {b)  gives  the  action  againft  the  hun-  [Ii»2  wilf. 

dred  ;  but  by  fubf^quent  ftatutes,  fuch  as  27  £liz.  cap.  13.  8  Geo.  2.  f^J^y^j^^. 

cap.  16.  feveral  alterations  and  additions  have  been  made  therein,  j.  Bahurft, 

which  we  {hall  confider  under  the  following  heads.  that  «  it 

<*  was  his 
"  opinion,  that  this  ftatute  did  not  create  damages,  but  only  gave  the  party  a  different  remedy  from 
"  that  which  he  had  before,  for  the  party  robbed,  before  that  ftatute,  might  have  laid  an  adlion 
"  againft  the  hundred  for  not  keeping  watch  and  ward."  But  in  the  cafe  of  Jackfon  v.  Calefvvorth, 
2  Term  Rep.  72.  the  court  of  King's  Bench  inclined  to  think  that  no  fuch  adion  ever  had  been 
brought,  or  would  have  lain  againft  the  hundred  before  the  ftatute,  they  not  being  a  corporation.] 
{a)  That  this  is  not  a  penal  law,  fo  that  the  ftat'Jtes  of  jeofails  extend  to  adtions  brought  theieupon,  but 
is  a  law  made  for  the  peace  of  the  kingdom,  and  advancement  of  juftice,  Cro.  Jac.  496.  12  Mod.  242,. 
{t)  And  therefore  the  belt  way  for  the  pkintift'to  conclude  his  declaration  is  contra  formam  ftatuti,  be- 
caufe  the  ftatute  of  ^w««  only  gives  the  adllon,  Cro.  Jac.  187.  118.  Yelv,  ji6.  Noy  125.  Show.  94. 
AnJr.  115.  117.     Comb.  160,  161. 

I.  What  Kind  of  Robbery  it  muft  be  fo  as  to  make  the  Hun- 
dred liable,  and  how  far  it  is  neceflary  that  it  be  committed  on 
the  Highway. 

It  feems  to  be  admitted,  that  no  kind  of  robbery  will  make  the  7  Co.  6,  7. 
hundred  liable,  but  that  which  is  done  openly,  and  with  force  ^^Sak.  614. 
and  violence  ;  and  that  therefore  the  {c)  private  ftealing  or  taking  of  ^^j  where  a 
any  thing  from  the  party,  does  not  come  within  the  ftatutes  vhich  carrier's  foa 
make  the  hundred  liable,  for  the  hundred  is  not  liable  becaufe  ^"^/"^^"^^ 
they  did  not  prevent  the  robbery,  but  becaufe  they  did  not  ap-  ^ob  him. 
prehend  the  robbers,  which  in  private  felonies,  of  which  they  Styi.427. 
had  no  notice,  it  would  be  difficult,  if  not  impoITible  for  them 
to  do. 

Alfo,  it  hath  been  adjudged  and  is  admitted  in  all  the  books  7  Co.  6,  7. 
which  fpeak  of  this  matter,  that  a  robbery  in  a  houfe,  whether  ^^"'^''!^^ 
it  be  by  day  or  by  night,  does  not  make  the  hundred  liable  :  The  ^,^1  -Leon! 
reafons  whereof  are,  that  every  man's  houfe  is  in  law  eileemed  262.  Cro. 
his  caftle,  which  he  himfelf  is  obliged  to  defend,  and  into  which  Jf*^"^^.^' 
no  man  can  enter,  to  fee  what  is  doing  there,  without  his  leave ;  .^'^    2uif. 
alfo,  being  cone  in  a  houfe,  the  inhabitants  of  the  hundred  can-  146.  2lnft- 
not  be  prefumed  to  have  notice  of  it,  fo  as  to  be  able  to  appre-  569-  ^Saik. 

1  1      1  rr         1  6(4.   pi.  4. 

hend  the  cirenders. 

But  if  a  perfon  be  afTaulted  in  the  highway,  and  earned  Into  a  Sid.  263. 
houfe,  and  there  robbed,  it  feems  the  hundred  fliall  be  liable ;  for  ^|^'g*, 
otherwife  the  provifion  made  by  the  ftatute  would  be  eluded  *.       pj  4'. 

7  Mod.  1 57.     *  The  cafe  in  Sid.  does  not  warrant  the  text,  neither  does  Salk.  yet  there  is  fome  mention 
_  of  fuch  a  cafe  in  7  Mod.  160.  fuppofing  it  to  be  an  empty  vvafte  houfe,  but  no  opinion  as  to  this  point. 
£ln  2  Ld.  Raym.  828.  it  is  faid  by  Holt  C.  J.  that  the  hundred  in  fuch  cafe  fliall  not  be  liable.] 

Alfo,  it  does  not  feem  neceflary  that  the  robbery  fhould  be  7  Mod.  159. 
committed  in  the  highway,  nor  alleged  to  have  been  fo  by  the  ^^^^^^^  '^^^ 
plaintiff  in  his  declaration.  _may  be  ia 

a  coppice  j  and  in  both  cafes  the  hundred  fhali  be  chargeable.     2  Salk.  614.  pi.  4. 

Therefore,  where  upon  the  ftatute  of  hue  and  cry  the  plaintiff  Carth.  71. 

declared,  quod  quadam  perfona  igmta,  i^c.  apud  quendam  locum  ex  |j^^°  '^^5  - 

aiijlrali  parte  cujufdam  Jatiua  vocat.  Fair-mile  Gate,  infra  paro-  Comb.  150. 

shiat7if  ^c.  vi  ^  arrriis  aflaulted  him,  and  robbed  him  of  fo  much  s.  c.  ad. 

.     .  ..  money.  {^f„-"«- 


j-io  l:)ue  antJ  €r|,n 

Viung  md  monev,  and  there  wr.5  a  verdifl  for  the  plaintiiT;  It  was  mcved 
the  inhj-  j^  arreil,  that  apud  qucndam  locum  miglit  be  meant  of  a  rob- 
the  Hund-  bcrv  Committed  in  a  houfc,  gnrden,  or  wood,  for  which  the 
jireJ  ot  Tulf-  hundred  is  not  liable,  being  only  obliged  to  guard  the  highways : 
comb.  gm  if.  ^y-15  holden,  that  the  declaration  was  good,  efpcci;dly  after 

verditl,  becaufe  it  muft  be  intended  that  this  was  given  in  cvi~ 
dence,  otherwife  the  plaintiff  would  have  been  nonfuited  :  Alfo 
the  court  held,  that  without  the  help  of  a  verdi£V,  tliis  declara- 
tion had  been  good,  and  that  it  was  not  ncccflary  for  the 
plaintiff  to  allege,  that  the  robbery  was  committed  on  the  high- 
way, more  than  that  it  was  committed  by  day,  and  not  by  nightj 
and  that  all  the  ancient  precedents  were  accordingly. 

2.  On  what  Day  or  Thne  of  the  Day  it  muft  be  committed. 

Cro.  Jac.  It  hath  been  rcfolved  by  three  judges  againA:  one,  tliat  a  rob-» 

v^thc^Hu'^^  bery  on  the  Sabbath-day  fliould  charge  the  hundred,  and  that  the 

« red  of      '  purfuing  of  robbers  who  violate  the  Sabbath  was  fo  far  from  be- 

Stoke.  ing  a  profanation  of  that  day,  that  it  was  a  work  of  charity  and 

sT^"ad'^^  jullice;  alfo  that  feveral  perfons,  fuch  as  phyficians,  chirurgeonsj 

niittcd.  midwives,  ^c.  were  nccefTitatcd  to  travel'on  that  day,  and  it  was 

but  reafonable  that  they  fhould  be  protected  in  their  journey, 

(a)  *  This  But  now  by  the  29  Car.  2.  cap.  7.  §  5.  it  is  enacled,  "  That  If 

note«-n"  "  ^"^  pcrfon  Or  perfons  whatfoever,  which  fhall  (n)  travel  upon 

to  perfons  "  the  Lord's  day,  (hall  be  then  robbed,  that  no  hundred,  or  the 

in  the  ««  inhabitants  thereof,  fliall  be  charged  with,  or  anfwerable  for, 

go^ncTo  "  ^^-y  ^'^^^^^y  ^o  committed  ;  but  the  perfon  or  perfons  fo  robbed 

church,  nor  "  A^all  be  barred  from  bringing  any  aclion  for  the  faid  robbery  ; 

tophyfici-  "  any  law  to  the  contrary  notwithitanding.    Neverthelefs  the  in  • 

ceon^'  Ix."  "  J^^f^itants  of  the  counties  and  hundreds  (after  notice  of  any 

who  are  un-  "  fuch  robbery  to  them  or  fome  of  them  given,  or  after  hue  and 

tierarecef.  «  cry  for  the  fame  to  be  brought),  fliall  make  or  caufe  to  be 

vefiing  on'  "  rtvade  frefli  fuit  and  purfuit  after  the  oflenders  with  horfemen 

this  day.  "  and  footmen,  as  by  the  i"]  Eliz.  cap.  \^.  is  provided;  upon 

Strj.  406.  «  Yi-^m  of  forfeiting  to  the  king's  majefly,  his  heirs  and  fuccefibrs, 

-^^■pi^'  -  "  as  much  money  as  might  have  been  recovered  againfl  the  hun- 

"  dred  by  the  party  robbed,  if  this  law  had  not  been  made." 

7C0.6  b.  It  is  clearly  agreed,  that  for  a  robbery  committed  in  the  night, 

M.lborn  s  ^]jg    hundred  Is    not   chargeable,    becaufe  they  cannot  be   pre- 

caic,  2 1  nit.    _  ,  .,*'--'  I'l  111 

269.  lumen  to  liavc  notice  thereof,  fo  as  to  be  aDle  to  apprehend  the 

robbers. 
^  Co.  6.  a.         But  yet  it  Is  not  nece{}>.ry  that  the  robbery  fliould  be  committed 
Artipox^  i      ^^j,.,^  fun-rife,  and  before  fun-fet :  and  therefore  if  there  be   as 

cafe.    Cro.  ,,,.'.  ,  .  ,         '  ,  •    i        i 

jac.  ics.  much  day-light  at  the  time   that  a  man  s  countenance  might   be 

And.  i^s.  difcerned  thereby,  though  it  be  before  fun-rife  or  after  fun-fet, 

\lll-  57-  the  hundred  fliall  be  liable. 

Carth.  -I,         Alfo,  It  Is  not  necelTiiry  for  the  plalntiiT  to  allege  in  his  de* 

*'rTod  --°'  claraiion,  that  tlie  robbery  was  committed   in  the  day-time,  and 

andfLttiiV  not  Jh  tiie  night:    But  it  feems,  that  if  upon  the  evidence  «t 

6  turui 


turns  out  to  liave  been  committed  in. the  night,  he  cannot  have  a  authorities 

above.  Show.  62.  S.  P.  admitted.  [Though  a  fpecial  verdidt  (houM  not  ftate  the  robbery  to  have  been 
committed  in  the  day,  yet  if  it  do  not  find  that  it  was  in  the  r.l^ht,  the  hundred  will  be  liable.  2  Ld. 
Raym.  S29.] 

Alfo,  it  hath  been  holden,  that  if  robbers  drive  or  oblige  the  Sid.  263. 

"Waggoner  to  drive  his  waggon  from  the  highway  by  day,  but  do  ''^j^j'  ^^' 

not  rob  or  take  any  thing  till  night,  that  yet  this  is  a  robbery  in  Lm^'b.  150I 

the  day-time  fo  as  to  charge  the  hundred.  earth.  71. 

3.  "What  Hundred  (hall  be  faid  to  be  liable. 

By  the  ftatute  of  JFi/dsn  it  is  enafted,  "  That  if  the  robbery  (.r)  An  ac- 
«'  be  done  within  the  divifion  of  two  hundreds,  both  the  {b)  hun-  [^'^'J," ^^^J'/ ''= 
"  dreds  and  the  franchifes  within  them  fliall  be  anfwerable."  agj,f,i  ^^^ 

inhabitants  i«  div.ldio  hundred!  de  W.  and  this  half  hundred  the  court  will  intend  a  hundred  of  itfeif,  ef- 
pecially  after  verdidl ;  and  that  if  it  were  otherwife,  it  fliould  have  been  fo  pleaded  or  given  in  evidence  ; 
and  that  it  is  the  fame  thing  as  an  action  brought  againft  the  Inhabitants  of  the  Hundred  of  W.,  com- 
.  Hionly  called  the  Half  Hundred  of  W.     Hob.  246.  pi.  310.  Conttablc's  cafe.     Brown.  155.  S.C. 

If  robbers  aflault  a  perfon  with  an  intent  to  rob  him  In  one  Hutton, 
hundred,  and  he  efcapes  and  flies  into  another,  whither  he  is  ^^^5-  Dean's 
purfued  by  the  robbers,  and  there  robbed,  the  laft  hundred  fhall  ^Cul'/"^ 
be  liable. 

So,  whereby  fpecial  verdift  it  was  found,  that  the  plaintlflF  was  sSalk.  614. 
travelling  in  the  highway  in  the  hundred  of  A.  where  he  was  fet  P'-  4-- 
upon  and  carried  into  the  hundred  of  B.  and  robbed  in  a  copfe  §_  q   ' 
in  the   highway  of    this  hundred  ;    it  was   adjudged    that   the  Cowperv. 
hundred  of  B.  Ihould  be  liable,  for  that  there  the  robbery  was  ^}^-}^'^X 

,  ,  ,     -  '  ^  dred  of  Ba- 

committed,  and  not  before.  fingftoke,  2Ld.  Raym.  S26.  S.  c. 

If  one  be  taken  in  the  hundred  of  ^.  and  carried  into  the  hun-  aSa'.k.  615, 
Jred  of  B.  into  a  houfe  there,  viz.  a  manfion-houfe,  and  robbed, 
or  taken  in  the  day-time  in  y^.  and  carried  to  5.  and  there  robbed 
in  the  night.  It  is  faid  that  there  is  no  remedy  againft  either  hun- 
dred ;  thefe  cafes  not  being  provided  for  by  the  ftatute. 

By  the  27  £//z.  cap.  13.  §2.  reciting  that  the  inhabitants  of 
hundreds  do  not  profecute  the  hue  and  cry  brought  to  them,  be- 
caufe  thofe  hundreds  only  are  liable  in  which  the  robberies  have 
been  committed,  it  is  enafted,  "  That  the  inhabitants  and  re- 
*«  fiarits  of  every  or  any  fuch  hundred  (with  the  franchifes  within 
**  the  precin£l  thereof),  wherein  negligence,  fault,  or  defeat  of 
**  purfuit  and  frefii  fuit  after  hue  and  cry  made  ihall  happen  to 
**  be,  Ihall  anfwer  and  fatisfy  the  one  moiety  or  half  of  all  and 
**  every  fuch  fum  or  fums  of  money  and  damages,  as  fhall  be  re- 
•'  covered  or  had  againft  or  of  the  faid  hundred,  with  the  fran- 
**  chifes  therein,  in  which  any  robbery  or  felony  fhall  at  any  time 
**  hereafter  be  committed  or  done  •,  and  that  the  fame  moiety 
'*  fliall  and  may  be  recovered  by  action  of  debt,  bill,  plaint, 
*'  or  information  in  any  of  the  queen's  m^ijefty's  courts  of 
'*  record  at  IVeJtmifi^jlerf  by   and    in    the  name  of  the  clork  of 

<•'  the 
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**  the  pcfice  for  the  time  being,  of  or  in  every  fuch  c6unty  within 
•*  this  realm,  where  any  fuch  robbery  and  recovery  by  the  party 
*'  or  parties  robbed  (hall  be,  without  naming  the  chriflian  name 
•*  or  furname  of  the  faid  clerk  of  the  peace ;  which  moiety  fo 
*'  recovered  fhall  be  to  the  oniyufe  and  behoof  of  the  inhabitants 
**•  of  the  faid  hundred  where  any  fuch  robbery  or  felony  (hall  be 
"  committed  or  done.'* 

4»  What  Perfon  is  to  bring  the  A£tion,  and  make  Oath  of  the 

Robbery. 

Cro.Car.37.  If  a  fervant  be  robbed,  in  the  abfence  of  his  mader,  of  his 

Hondrsd  of  "^^^^^r's  money,  it  is  clear  thdt  the  mailer  may  maintain  an  Ac- 

Oking,  ad.  tioH  fot  it  agaiiift  the  hundred  ;  but  theti  the  fervant  muft  make 

judged  Cro.  oath  that  he  knew  not  any  of  the  robbers* 

Car,  33^.  ^ 

S.  p.  adjudged,  and  that  the  fervant  was  the  piopcr  perfon  to  make  the  oath.  Styl.  i  56.  S.  P.  admit- 
ted. Latch  127.  S.  P.  and  that  the  mailer  or  fervant  may  bring  thea£lion.  But  the  oath  muft  be  by 
the  fervant,  when  rpbbf.d  in  the  abfence  of  hi?  mafter.     Cro.  El'z.  14a.    Green's  cafe  jdjudged.  Leon.  3. 

13.  S.  C.  adjudged. For  the  ft-i.tuteof  2"  Eliz.  c  13.  which  requires  that  the  party  robbed  fhall  make 

oath  within  twenty  days  next  before  the  atlion  brought,  that  he  knew  not  the  robbers,  &c.  was  made, 
I/?,  That  the  perfon  robbed  fliould  enter  into  a  recognizance  to  profccQte  the  robbers,  if  he  knew  them, 
or  any  of  them.   zd/y.  Ti)at  'he  hundred  might  be  excufed  upon  the  convidlion  of  fuch  perfon  or  perfons, 

3</y.  To  prevent  a  robbery  by  fraud.      3  Mod.  •z88. For  if  the  robbery  be  by  combination,  the  party 

cannot  recover.     Show.  c.^.     Carth.  145.     Holt,  460.  pi.  x. 

iSalk. 613.       Alfo  the  fervant,  being  robbed  in  his  mailer's  abfence,  may 

^Mod  •JO-  ^^i'^^'^^f  maintain  an  aclion  againft  the  hundred,  and  may  (a)  de- 

11  Mod.  8.  clare   that   he   was  poflefled  ut  tie  bonis  fuis  propriisy   ts'c.     And 

p'-  3-  though  the  jury  find  that  he  was  robbed  of  his  mailer's  money, 

aLd.Baym^!  yet  he  fliall  recover  5  for  the  fervant  is  poffelTed  ut  de  bonis  pro- 

904.  Comb,  priis  againft  all,  and  in  refpe6l  of  all,  but  him  that  hath  the  very 

=63.  s.c.  nght. 

Combs  V. 

the  Hundred  of  Bradley,  S.  C.  2  Sid.  45.  The  fame  law  if  a  cirrier  be  r-ibbed.  (j)  Where  a  carrier 
being  robbed  declaied  of  goods  and  chattels  taken  out  of  his  poOeiTion  ;  and  tor  want  of  ai;eging  that  he 
had  a  property  in  them,  adjudged  that  as  to  tlvjfe  goods  he  could  not  recover,  z  Sand.  379.  Pinkney 
V.  the  Inhabitants  of  Eaft  Hundred,  in  Cim.  Rotel. 

Brown.  i!;s.  The  fervant  being  robbed,  may  bring  an  a£lion  againft  the  hun- 
'C''c^z\^'I'  ^"^^^^  '  -^"^  though  the  jury  find  that  part  of  the  tilings  belonged 

to  the  mailer,  and  part  to  the  fervant,  yet  fhall  he  recover  for  the 

whole. 
aSaik.  613.  If  a  fervant  be  robbed  in  the  prefence  of  the  mafter,  the  maf- 
Crlr!'  ^^''  ^^'^  "^"^  ^^^'y  ^"<^  *^^^  "^^^  of  the  mailer  is  fuflicient. 
Carth.  145.  By  fpeclal  verdi£l  it  was  found,  that  the  plaintiff  ferit  his  fer- 
zSalk.  613.  yant  to  Smithfeld  market  with  fat  cattle,  where  he  fold  them  for 
Show.  94.  108/.  and  fealed  up  106/.  in  four  bags,  and  delivered  them  to 
3  Mod.  287.  J.  S.  a  Quaker,  M'ho  travelled  with  him  towards  home,  and  they 
con?b  v'^the  ^^'^^^  ^^""^  robbed  -,  that  the  fervant  made  oath  of  the  robbery,  ac- 
Hundred  of  cordiug  to  the  flatute  ;  but  that  the  Quaker  refufed  to  be  fworn  j 
Eitho  n,  and  in  an  aclion  brought  by  the  mafter  it  was  holden,  that  as  to  the 
829'^*^^^^'""  40J"-  taken  from  the  fervant,  he  fnould  recover;  but  that  as  to 

die  106/.  taken  from  the  Quaker,  he  could  not,  for  vvant  of  an 

oath 
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oath  according  to  the  flatute  j  and  that  the  oath  being  injoined 
merely  for  the  benefit  of  the  liundreds,  who  were  opprefled  by- 
pretended  robberies,  the  court  could  not  depart  from  the  exprefs 
words  of  the  ftatute. 

But  it  feems,  the  fervant  who  delivered  the  io6/.  to  the  Qua-  Carth.  145. 
ker,  and  was  prefent  at  the  robbery,  might  maintain  the  aclion  f""  ^°^-^>P- 
in  his  own  name  for  all  the  money;  and  that  his  own  oath  would  canh"^isfl?d 
be  fufficient ;  and  that  he  miglit  declare  upon  the  taking^  away  to  have  been 
the  money  from  the  Quaker  as  his  fervant,  who,  in  truth,  was  fo  "^^ne accord- 
for  this  tmie.  Chief  juf. 

tice's  advice  :  but  in  3  Mod.  288-9.,  tb^'i'g'i  the  S.  P.  is  admittrd,  yet  it  is  faid  that  it  could  not  have 
been  done,  becaufe  the  year  was  expiied  within  which  the  adtion  mult  be  brought. 

One  Jones^  and  his  wife  and  fervant,  travelling  together,  were  Carth.  146. 
all  robbed  of  his  money,  and  Jones  alone  brought  the  a£lion  for  J°"",  ^• 
the  whole  money  againft  the  hundred,  as  well  for  what  was  taken  Bromie\  ° 
from  his  wife  and  fervant  as  from  his  own  perfon,  and  he  alone,  cited. 
without  his  wife  or  fervant,  made  oath  of  the  robbery  ;  all  which 
matter  being  found  on  a  fpecial  verdi£l:,  it  was  adjudged,  that  his 
oath  alone  was  fufhcient  within  the  intent  of  the  ftatute  ;  and  al- 
though it  was  further  found,  that  the  fervant  of  Jones y  who  was 
robbed  with  hismafler,  knew  one  of  the  robbers,  whofe  name 
was  Lenoe,  yet  Jones  had  his  judgment. 

So,  where  one  Bird,  a  laceman  of  CoUiton  in  Devonjhirey  and  Carth.  147. 
his  fervant,  were  coming  to  London^  and  leaving  the  ufual  great  road  ^""^  "- 
between   Brentford  and    Hammerfmithy    rode  through   a   by-lane  ofTuiftone 
near  Serjeant  Maynard's  houfe  to  avoid  the  dufl,  and  in  that  lane  cited, 
the  fervant  was  robbed,  in  the  prefence  of  his  mafler,  of  a  box 
of  lace  which  was  behind  him  on  the  back  of  the  horfe,  to  the 
value  of  1200/.  and  Bird  the  mafber  alone  made  oath  of  the  rob- 
bery, and  brought  the  a6lion  ;  by  the  opinion  of  the  C.J.Ho/fy 
tiie  oath  of  the  mafcer  was  fufhcient,  becaufe  being  prefent  the 
goods  were  in  his  polTeffion ;  for  the  pofleflion  of  the  fervant  in 
the  prefence  of  his  mafler  is  the  mafter's  pofleflion  ;  and  in  this 
cafe  Bird  recovered  1000/.  and  had  execution. 

If  j4.  and  B.  travelling  together  are  robbed  of  a  furfi  of  money  Dyer,  370. 
to  which  they  are  both  jointly  entitled,  they  may  both  join  in  an  *•  P'- 59- 
a£l:ion  againil   the  hundred ;  y*-.:^.;,  if  they  had  feparate  and  dif-  ,2^/^^^' 
tincl  interefts.  166.    It 

cUj,ht  to 
appear  that  the  plaintiff  has  the  whole  property  in  the  money,  of  which  the  robbery  was  committed. 

5.  Of  the  Notice  to  be  given  of  the  Robbery. 

By  the  27  Z/Zz.  <:«/>.  13.  5  it.  it  is  enaQed,  "That  no  perfon 
"  or  perfons,  that  fhall  happen  to  be  robbed  (hall  have  or  main- 
*'  tain  any  a£llon,  or  take  any  benefit  of  the  fcatutes  which  make  ^ 

*'  the  hundred  liable,  except  the  l^ime  perfon  and  perfons  fo  rob- 
"  bed  fhal!,  with  as  much  convenient  fpeed  asmny  be,  give  notice 
**  and  intelligence  of  the  faid  felony  or  robbery  fo  committed  unto 
**  feme  of  the  inhabitants  of  fome  town,  village  or  hamiet,  near 
**  unto  the  place  where  any  fuch  robbery  fhall  be  committed." 

Vol.  III.  LI  In 
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In  tiic  conPiruclion  of  this  claufe  of  the  ftatutc  It  hath  been 
holden, 
Crn.  jac.  'J'hat  if  a  perfon  be  robbed  in  the  highway  i"  divlfts  hundreds- 

671;.  Knfter  f.,ff,,  },e  need  not  give  notice  to  the  inhabitants  of  each  hundred, 

ir.  the  Hun-    ,  .  -iri  ■     r   rr    • 

dredsof        but  notice  to  Cither  01  them  is  lumcient. 

Sfeckorand  Iflc>vcrth,  adjudged. 

Cro.  Car.  That  alleging  notice  to  have  been  given  at  a  village  near  to  where 

4"-  ad-  the  robbery  was  committed  is  fufficient,  though  fuch  village  hap- 

i' W)  =  P'""^  ^°  ^^  "^  ^  different  [a)  county  ;  for  that  ftrangers  are  not 

difftrfnt  obliged  to  take  notice  of  the  divifion  of  counties. 

bundled.       Cro.  Car.  379.   adjudged. 

Cro.  Car.  That  though  it  be  the  beft  courfe  to  allege,  that  notice  was  given 

41.  da-  2f  ji^g  place  where  the  robbery  was  committed,  or  at  fome  village 
^^  ^'^  '         near  the  place,  yet  that  notice  near   the  hundred,  or   near  the 

divifion  of  the  hundreds  where  the  robbery  was  committed,  is 

fufficient ;  and  that  this  fliall  not  be  intended  the  moft  remote 

part  of  the  hundred,  efpecially  after  a  verdi6l. 
Show.  94.  If  feveral  perfons  arc  in  company  at  the  time  of  the  robbery,  It 

Is  r.id,  that  notice  given  by  any  one  of  them  is  fufficient. 
March,  Ti.        It  hath  been  refolved,  that  though  the  notice  given  be  five  miles 
Sir  John        from  the  place  where  the  robbery  was  committed,  yet  it  is  fuffi- 
tai"e.''°°       cient ;  the  reafon  whereof  is,  becaufe  that  the  party,  who  Is  a 

ftianger  to  the  country,  cannot  have  conuzance  of  the  nearefl  place 

or  town. 

Alfo,  If  the  party  robbed  give  notice  with  as  much  convenient 
(h)  March,    fpccd  as  may  be,  though  he  be  otherwife  remifs  in  (b)  not  purfuing 
II.  2  Leon,  t^g  robbers,  or  refufe  to  lend  his  horfe  for  tliat  purpofe,  yet  fhall 
agreed  w^      he  not  lofe  his  a£lion  for  this,  nor  the  hundred  be  excufed. 
Cur.  And  now  by  the  8  Geo.  2.  cap.  16.  It  Is  further  enadled,  "  That 

The  court  *t  no  perfon  (hall  have  or  maintain  any  aflion  agalnfl  any  hundred, 
tmu-di^^  "  "^  ^^^^  ^"y  benefit  by  virtue  of  the  ftatutes  of  IVititoti,  or 
v.ded.whe-  **  27  Eliz.  cap.  13.  Or  either  of  them,  unlefs  he,  fhe,  or  they  fhall, 
ther,  wh^re  <t  over  and  befides  the  notice  already  required  by  the  laft  of  the 
a  part  on  y     ^^  ^j^ovementioned  (tatutes  to  be  given  of  any  robberv,  with  as 

or  v/hnt  was  .  o  ii'i- 

loft  was  well  "  much  convenient  fpeed  as  may  be,  after  any  robbery  on  him, 
del  libtd,  u  };,t:j-^  or  them  committed,  give  notice  thereof  to  one  of  the  con- 
tobb!-V^  "  '^-^blcs  of  the  hundred,  or  to  fome  conftable,  borfliolder,  head- 
ought  to  "  borough,  or  tlthingman  of  fome  town,  pariffi,  village,  bamlet, 
recover  for  it  q^  tithing,  near  unto  the  place  wherein  fuch  robbery  fhall  hap- 
weit  defcfib-  **  P*^"'  ^'"  ^^'''^  leave  notlcc  io  writing  of  fuch  robbery  at  the  dwel- 
ed  in  the  **  ling-houfe  of  fucli  couftable,  ^c.  *  defcribing  in  fuch  notice  to 
advertife-  ^  <t  j^g  given  or  left  as  aforefaid,  fo  far  as  the  nature  and  circum- 
Chan"<lcr  '^  "  ftances  of  the  cafe  will  admit,  the  felon  or  felons,  and  the  time 
againftHun-  «  and  placc  of  the  robbery,  and  alfo  fliall,  within  the  fpace  of 
drrdotSun-  <f  twenty  days  next  after  the  robbery  committed,  caufe  publick 
Barnes, 453.  "  notice  to  be  givi=:n  thereof  in  the  jL(?//fl5«  Grtzf//^,  therein  likewife 
"  defcribing,  fo  far  as  the  nature  and  circumltances  of  the  cafe  will 
•Theaftion  ^^  ^,i^-,jf  j.1^^,  felon  or  fclons,  and  the  time  and  place  of  fuch  rob- 
thephiatift;  "-  b'  ry,  together  wnth  the  goods  .and  efFe£ls  whereof  he,  fhe,  or 
after  t  e        ((  tJujy  ^33  or  wcrc  robbed." 

roufcevy, 

pafies  b;  a  place  *vhere  there  are  two  conflables,  without  giving  notice,  if  he  did  not  know  of  them, 

though 
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though  he  did  not  inquire.     Semb.  Wilf.  105.  109. If  a  man  is  robbed  foon  after  fix,  rides  through 

a  village  without  giving  notice,  tells  rrien  oa  the  road,  at  (even  gives  notice  to  an  iiin-keeper  at  a  tow!i 
two  miles  and  an  half  off,  and  then  gives  notice  to  the  high-conftable  three  miies  off  between  eight  and 
nine  o'clock,  it  is  good  notice  within  8  Geo.  a.  c.  16.  t-r.a.  1170.  Jf  a  material  defcription  of  one 
of  the  robbers  is  not  mentioned  in  the  Gazette,  as  that  he  had  particular  hrge  red  eye-brcnvs,  itfeems 
the  action  will  not  lie.  2  Wilf.  105.  109.  So  it  feems,  if  the  whole  fum  of  which  the  plaintiff  is 
robbed  is  not  mentioned  in  the  Gazette,     Ibid. 

6.  Where  the  Party  muft  give  Bond  for  Payment  of  Cofts,  in  cafe 
he  does  not  prevail. 

To  this  purpofe  by  the  8  Geo.  2.  cap.  16.  it  is  ena£led,  "That  *  where  the 

"  before   any   a£lion  commenced  t'az  party  fhall  go  before  the  ^j^^^o^e^*^ 

"  chief  clerk,  or  fecondary,  or  the  filazer  of  the  county  wherein  gi.en before 

"  fuch  robbery  fhall  happen,  or  the  clerk  of  the   pleas  of  that  S.  C.  fe- 

"  court  wherein  fuch  adion  is  intended  to  be  bi-ought,  or  their  £"^'^^.,^^|- 

"  refpecSlive  deputies,  or  before  the  fherifFof  the  county  wherein  clerk  to  en- 

*<  the  robbery  fhall  happen,  and  enter  into   a  bond  to  the  high  rol  p'eas : 

«  conftable  or  high  conftables  of  the  hundred  in  which  the  rob-  dt'fcriVtfoZ'^ 

**  bery  (hall  be  committed,  in  the   penal  fum  of  100/.  with  two  though  this 

"  fufficient  fureties  to  be  approved  of  by  fuch  chief  clerk,  fecond-  ,ftatute  ufes 

"  ary,  filazer,  or  clerk  of  the  pleas,  or  their  refpectlve  deputies,  or  ^^"ec^^^J^rv) 

"  the  (herilir  of  the   faid   county,   with  condition  for  fecuring  to  only.  Andr. 

"  fuch  high  conftable  or  high  conftables(who  are  herebyimpowered  '15- 

*'  and  required  to  enter  or  caufe  to  be  entered  an  appearance,  and  Ha'rdw^/foo. 

*^  alfo  to  defend  fuch  aclion)  the  due  payment  of  his  or  their  cofts,  it  is  fufti- 

"  after  the  fame  fliall  be  taxed  by  the  proper  officer,  in  cafe  that  ^'^'^^  ^  ^^Y* 

"  he,  (he,  or  they  (the  plaintiff  or  plaintiffs  in  fuch  aclion)  fliall  b^^d  wis 

'*  happen  to  be  nonfuited,  or  ftiall  difcontlnue  his,  her,  or  their  given  to 

*'  aclion,  or  in  cafe   that  judgment   (hall  be  given  again  ft  fuch  *^' ^;,  ["^'^ 

*«  plaintiff  or  plaintiffs  on  demurrer,  or  that  a  verdi£l  fhall  be  without  ' 

*•    given  againft  him,  her,  or  them."  averring  that  there  was  but  one.     IJ> 

And  it  is  further  enabled  by  the  faid  ftatute,  "  That  when  any 
"  fuch  bond  as  aboveraentioned  fhall  be  entered  into  before  the 
*•  faid  fheriff,  fuch  fheriff  fhall  immediately  certify  the  fame  ia 
*'  writing  to  the  chief  clerk  or  fecondary  in  the  court  of  King's 
**  Bench,  or  his  or  their  deputy,  or  to  the  filazer  of  that  county 
**  wherein  fuch  robbery  fhall  be  committed,  or  his  deputy,  in  cafe 
*'  the  aQion  be  intended  to  be  brought  in  the  court  of  Common 
*'  Pleas  ;  or,  if  in  the  court  of  Exchequer,  to  the  clerk  of  the 
*'  pleas,  or  his  deputy  ;  which  certificate  fhall  be  delivered  by  the 
**  party  or  parties  robbed,  to  the  faid  chief  clerk  or  fecondary,  or 
*'  his  or  their  deputy,  or  to  fuch  filazer,  or  his  deputy,  before  any 
**  procefs  fhall  iffue  for  the  commencement  of  luch  luit  as  afore- 
**  laid  ;  and  fuch  chief  clerk,  fecondary,  filazer,  or  clerk  of  the 
**  pleas,  or  their  refpe£live  deputies,  or  the  faid  fheriff,  fhall  not 
*'  take  any  greater  fee  or  reward  fcr  making  fuch  bond  than  five 
'*  fhillings  over  and  above  the  ftamp-duties;  nor  fhall  any  flieriff 
"  take  any  greater  fee  or  reward  for  making,  nor  fhall  any  fuch 
"  chief  clerk,  fecondary,  filazer  or  clerk  of  the  pleas,  or  their  re- 
"  fpe£l:ive  deputies,  take  any  greater  fee  or  reward  for  receiving 
"  and  filing  fuch  certificate,  than  two  fhiliings  and  fixpence  -,  and 
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"  fuch  chief  clerk,  fecondary,  filazer,  or  clerk  of  the  pleas,  or 
*«  thtir  refpedive  deputies,  and  fheriff  as  aforefaid,  are  hereby  re- 
"  quired  to  deliver  over  ^nifis  (upon  reafonable  requeft  made  for 
"  th;it  puvnufe)  all  and  every  fuch  bonds  to  be  by  them  refpcttively 
"  t.ikeii  purfuant  to  this  jircfent  acH:,  to  the  high  conftable  or  high 
"  conilables  to  whofc  ufe  the  fame  (hall  be  taken  as  aforefaid." 

7.  Of  the  Oath  to  be  taken  of  the  Robbery,  and  before  whom  the 
fame  mufl  be. 

By  the  ij  E/iz.  cap.  13.  §  11.  it  is  enacted,  "  That  the  party 
"  robbed  fiiall  not  have  any  aclion  except  he  or  they  (hall  firft, 
*'  V  itliin  twenty  days  next  before  fuch  aclion  to  be  brought,  be 
*'  examined  upon  his  or  their  corporal  oath,  to  be  taken  before 
**  feme  juftice  of  the  peace  of  the  county  where  the  robbery  was 
**  committed,  or  near  imto  the  fame,  whether  he  or  they  do  know 
"  the  parties  that  committed  the  faid  robbery,  or  any  of  them  ; 
•*  and  if,  upon  examiuistion,  it  be  confeffed  that  he  or  they  do 
*'  know  the  parties  that  committed  the  faid  robbery,  or  any  of 
**  tliem,  that  then  he  or  they  fo  confefiing  fliall,  before  the  faid 
**  action  be  commenced  or  brought,  enter  into  fufTicient  bond  by 
**  recognizance  before  the  faid  juftice  before  whom  the  faid 
«*  examination  is  had,  effe6lually  to  profecute  the  fame  perfon  or 
**  ptrfons  fo  known  to  have  committed  the  faid  robbery,  by  in- 
•'  diriment  or  otherwife,  according  to  the  due  courfe  of  the  laws 
"  of  this  realm." 

In  the  conftruclion  of  this  claufe  of  the  ftatute  the  following 
points  have  been  holdcn. 
March,  u.        That  if  the  party  does  not  know  the  robbers  at  the  time  of  the 
robbei'y  committed,  though  he  happens  to  know  them  afterwards, 
it  is  not  material. 
Koy,  2T.  It  was  holden  by  three  judges  againft  one,  that  the  party's  fwear- 

cafc'";  Lev  "'S  ^^^^'^  ^^  ^'^^  ^'°'  know  the  robbcrs,  without  adding,  nor  any  of 
328.  s.  r,  them,  is  not  fufiicient,  becaufe  not  purfuant  to  the  ftatute,  and 
by  J.  i^owel  becaufe  on  fuch  ecuivccal  oath  the  party  cannot  be  punilhed  for 
ly/wh,     _  perjury. 

held,  thjt  if  a  perfon  fwe^rs  that  he  was  rjLbed  by  four  perfons  unknown  to  him,  all  the  four  muft  be 
nnknovm  to  hin>. 

Lake  V.  [Tliough  the  robbery  were  20  miles  from  the  place  where  the 

Hiindicci  cf  jlJf»■;^^(»  lived,  and  though  it  were  proved   that  there  were  many 
Bull.  a',      juliices  lived  nearer,  yet  Abriey  J.  held  it  fufficient  on  a  cafe  re- 
P.i.  iSu,      fcrvcd,  flying,  the  a«^  was  only  diredlory  in  that  refpeft.] 
Cro.  Car.  It   hath  beeu  adjudged,  that  the  oath  m.ay  be  taken  before  a 

Tonc'^''  ■^>  ju^*;ce  of  the  county,  though  not  in  the  county  at  the  time  of  ad- 
i^eiier  v.  '*  miniftring  it ;  as  where  a  robbery  was  committed  in  Berks,  and  a 
Hundred  de  juftiGC  of  tliat  county  rcfiding  in  London,  the  party  was  fworn  be- 
ftf)"And*as  ^o^'*^  ^^^^  ^ccovding  to  the  ftatute,  in  London,  and  it  v/as  holden 
hii  office  fulFicient ;  for  the  juftice  a£ls  only  as  [a)  a  minifterial  ofiicer,  and 
herein  is  as  appointed  by  the  ftatute,  and  not  in  a  judicial  capacity  as  a 
JiSa"'it    ]^^'^^  "f  the  peace. 

js  faid,  that  if  he.rcfufes  to  take  the  oath  of  examination  of  the  party,  an  aftion  on  the  cafe  will  lie 
againllhim.    Leon.  3x3.     Sid, 305,  j- 
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If  in  an  adion  on  the  ftatute  of  hue  and  cry  it  be  aUeged,  thnt  rwezsid. 
the  oath  was  taken  before  a  juftice  of  peace  oi  Torhjbirc ;  this  will  -ii- 
be  fufficient,  although  objected,  that  there  is  no  fucJi  juftice,  be- 
caufe  that  in  every  riding  they  have  feveral  commifllons. 

It  is  fufficient  for  the  plaintiff  to  prove,  that  he  who  took  the  Pe^  Parker, 
affidavit  ads  as  a  juftice  of  the  peace,  and  it  (hall  be  read  upon  ^-  -J  ^' 
proof  that  it  was  delivered  by  his  clerk  to  the  perfon  producing  it,  ^nfZ\vi\\. 
without  proving  the  juftice's  hand.  iV,-  pw.  i86. 

It  is  not  neceflary  for  the  juftice  to  take  the  examination  in  writ-  Ciaham  v. 
ing  ;  but  if  he  appear  at  the  trial,  and  depofe  the  fubltance  of  the  Hundred  of 
ufual  affidavit,  it  is  fufficient.  ^^  Wythens,  j.  Effex,  1&S3.    Bull.  A^pl'Tse. 

But  if  the  juftice  has  taken  the  fubftance  of  the  ufual  affidavit  Kemp  v. 
in  writing,  and  that  is  produced  in  evidence,  he  fliall  not  be  per-  ^^"ndred  of 
mirted  to  give  evidence  at  the  trial  of  any  thing  elfe  the  plaintiff  Tr'r)G 
faid  on  his  examination,  viz.  any  defcription  of  the  roboers  or  c.  b.'buU. 
robbery  different  from  what  he  fliall  give  on  the  trial.]  -^'-  ■^'■'• 


8.  At  what  Time  the  A6lIon  is  to  be  brought. 

By  the  27  Eli%.  cap.  13.  §  9.  it  is  enaded,  "  That  no  perfon  or  (..)  BySG. 
*'  perfons  robbed   fliall  take  advantage  of  the  ftatutes,  to  charge  ^-  '-■  '^• 
**  any  hundred  where  any  fuch  robbery  {hall  be  committed,  ex-  ,.t'^''  "° 

^     -  ,  ,  ^    .  ^  .  paction  can 

**  cept  he  or  they  fo  robbed  Ihall  commence  his  or  their  fuit  or  b:  brought 
**  adion  within  (a)  one  year  next  after  fuch  robbery  committed."  ''"'  withia 
In  the  conftrudion  whereof  it  hath  been  holden,  ^"^  "^•°"'^'- 

That  if  a  perfon  be  robbed  the  pth  of  Qciober  13  Jac.  and  fo  laid.  Hob.  159, 
and  the  tefte  of  tlie  writ  be  the  9th  of  October ^  14  Jac.  that  this  is  ^'°- 
not  purfuant  to  the  ftatute  ;  and  that  in  this  adion,  which  is  penal  i|."j^'   '' 
againft  the  hundred,  there  is  no  reafon  to  exclude  the  day  on  Browm.' 
which  the  fatl  was  done,  nor  to  inake  fuch  conftrudlicn  as  is  done  V^'.^'  ^' 
in  nrotedions  and  the  enrolment  of  deeds,  which  have  alwavsre-  i-r°!,T  !i*  c 

,'■.,..  .  '  nunateu  or 

Ceived  a  benign  interpretation.  ■  Gawtry,   [cited  by  Lord  Mansfe-d,  Dougl.  465. J 

In  an  adion  on  the  ftatute  of  hue  and  cry,  the  plaiDtifFmade  r.ij.  13^. 

oath  according  to  the  ftatute,  and  within  twenty  days   brouLjiit  a  P'-  '2- 

writ,  and  becaufe  it  was  vicious,  let  it  fall ;  ana  after  the  twenty  T^^^'l^^' 
11  •  1  1  •  1  /   i-  c.  New- 

days  took  out  a  new  one,  without  maicing  any  oath  a-new,  or  en-  man  v.  in. 

tering  any  continuances  between  the  faid  writ  and.  that ;  and  the  ''^^^''^nrsof 

court  held  clearly,  that  the  fecond  writ  was  not  brought  according     ^^  ^^  ' 

to  the  ftatute  ;  for  fo  they  faid,  that  provifion  in  the  ftatute  would 

be  to  no  manner  of  purpofe. 

An  action  was  brought  by  the  mafter,  on  the  ftatute  of  JVintoHy  3  Lev.  ■;4'?. 

for  a  robbery  committed  on  his  fervant,  in  which  he  declared  of  i-earecronv, 

an  affault  and  battery  done  to  himfelf,  (though  then  fifty  miles  from  ^  "rnlT  °* 

the  place,)  alfo  that  he  made  oath  that  he  did  hot  know  any  of  the  and  Stone, 

perfons  ;  the  iflue  was  entered  of  record,  and  the  jury  appeared  at 

the  bar  ready  to  try  it ;  but  being  for  other  bufinefs  adjourned  to 

another  day,  the  plaintiff,  oblerving  his  miitake,  moved  to  amend, 

by  declaring  of  a  robbery  on  his  fervant,  £5'<.-.,  and  it  appearing 

that  the  year  in  which  the  adion  muft  be  brought  vt'as  expired, 
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r(j)  Upon  and  confcquently  the  a£lion  mud  be  lofl:  if  not  allowed,  (a)  the 
this  ground    court  after  long  debate  and  confideration  of  former  precedents  ad- 

an  orjmnal  •         i  i  •  i 

hjth  been      mirted  him  to  amend. 

allowed  to  be  filed  in  this  aftion,  .•'fter  a  writ  of  error  brought  fur  the  want  of  it.  t  P.  Wms.  412. 
So,  an  original  befpoken  within  the  year,  and  tcfted  on  that  day,  is  good,  though  it  do  not  pafs 
the  great  fcdl,  till  after  the  ycai-  has  cxpived.     Price  v.  Hundred  of  Chewcon,  U.  347-] 

Owen,  70.  [The  plaintiff  need  not  prove  the  robbery  in  the  place  or  in  the 
P^Hoir,  parirti  alleged  in  the  declaration,  if  it  be  proved  within  the  fame 
Itfaui/iove,  hundred.  So,  hue  and  cry  need  not  be  proved  by  the  plaintifF 
Fiill.  A',.  tliough  alleged  in  his  declaration,  for  it  is  the  part  of  the  hundred 
to  levy  it.] 
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9.  What  Evidence  will  maintain  the  A£lion  ;  and  therein  of  the 

Witneflcs  for  and  againft  it. 

si  eon.  12.  It  feems  that  from  the  necefhty  of  the  cafe,  the  party  himfelf 

TcMod  19V  ^i^jjj,  ^gj,  ro[^be(i  js  to  be  admitted  as  a  witnefs,  but  then  his  tefti- 

246.  Giia.  mony  muft  be  corroborated  by  collateral  proof  and  circumftances, 

Caf.  1 1 3.  and  fuch  as  may  induce  a  jury  to  believe  that  a  robbery  was  actually 

Abr^" '  committed,  that  the  party  loll  what  he  declared  for. 

Vent. -,51.  I3iit  it  was  holden,  that  in  an  a£lion  againft  the  hundred,  no 

713.  pi.  91.  iJl|-,^^bitant  of  the  hundred  could  be  a  witnefs,  becaufe  he  was  con- 
iviod.  73.  •      ■  o 

cerned  in  mtcreu. 

But  now  by  the  8  Geo.  2.  cap.  i6.  reciting,  that  by  the  laws  then 

in  being,  the   perfon  or  pcrfons  robbed  may  be  admitted,  in  any 

action  to  be  brought  againft  the  hundred,  as  a  witnefs  to  prove  the 

robbery,  and  the  money,  goods  or  effecTts  whereof  he,  (lie,  or  they, 

was  or  were  robbed  ;  and  yet  no  perfun  inhabiting  within  the  faid. 

hundred  can  be  admitted  as  a  M'itnefs  for  or  on  behalf  of  the  faid. 

liundred,  bv  reafon  of  the  intereft  he  or  fhe  may  have  in  the  con- 

fequences  of  the  faid  acftion,  which  is  commonly  very  inconfider- 

able  -,  therefore  it  is  enacted,  •'  That  in  any  aftion  already  brought, 

•  *'  or  to  be  brought,   againft  any  hundred,  any  perfon  inhabiting 

*'  within  the  faid  hundred,  or  any  franchife  thereof,  fhall  be  ad- 

*'  mittcd  as  witnefs  for  or  on  behalf  of  the  faid  hundred,  in  the 

*'  fame  manner  as  if  he  or  (lie  were  not  an  inhabitant  thereof,  but 

*'  refided  in  any  other  hundr^jd  whatfoever." 

10.  What  fliall  excufe  the  Hundred  ;  and  therein  of  apprehending 

the  Robbers. 

sinft.  569.        By  the  ftatutes  of  Wwton  13  £.  i.  cap.  i.  and  28-E.  3.  cap.  1 1. 

3  Lev.  310.    ^]-jg  robbers  muft  be  taken  within  forty  days  after  the  robbery  com- 

a  ^"^V Co°7    n^itcc<^l  5  ^Ifo  by  the  former  a£l  it  was  neceflary  that  all  the  robbers 

bid.  J  I.        fhould  be  taken,  to  excufe  the  hundred. 

But  now  as  to  this  latter  matter,  by  the  27  Eliz.  cap.  13.  §  8.  it 
is  enabled,  *'  That  where  any  robbery  is  or  ftiall  be  hereafter  com- 
*'  mitted  by  two  or  a  greater  number  of  malefadlors,  and  that  it 
**  happen  any  one  of  the  faid  offenders  be  apprehended  by  pur- 
«  fuit,  to  be  made  according  to  the  faid  former  mentioned  laws 
"  and  ftatutes,  or  according  to  this  ad,  that  then,  and  in  fuch  cafe, 

«  no 
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"  no  hundred  or  franchife  fhall  in  any  M'ife  incur  or  fall  into  the 
"  penalty,  lofs,  or  forfeiture  mentioned  either  in  this  prefent  a6l, 
"  or  in  any  the  faid  former  ftatutes,  although  the  refidue  of  the 
**  faid  malefatlcrs  fhall  happen  to  efcape,  and  not  be  apprehend- 
**  ed  j  any  thing  in  this  llatute,  or  in  the  faid  former  Itatutes,  to 
*'  the  contrary  notwithftanding." 

If  a  robbery  be  committed,  and  hue  and  cry  made,  and  after-  Vent.  itS. 
wards,  within  the  forty  days,  an  inhabitant  of  the  hundied  find  ^^^  Raym. 
one  of  the  robbers  in  the  prefence  of  a  juftice  of  the  peace,  who   ..  s,c. 
charges  him  with  the  robbery,  and  the  juftice  promifes  that   he  Mechwmv. 
fhall  appear  and  be  forth-coming,   this    is   a   taking  wichin   the  ^l"^['^'*  "^ 
ftatute  ;  for  being  in  the  prefence  of  the  juftice,  it  mult  be  under-  wovth.  * 
ftood  that  he  was  in  his  cuftody  and  power,  and  therefore  not  ne- 
ceflary  to  lay  hold  on  him. 

If  hue  and  cry  be  made  towards  one  part  of  the  county,  and  an  Vent.  tiS, 
inhabitant  of  the  hundred  apprehend  one  of  the  robbers  within  "pj/e'- 
another,  this  is  a  taking  within  the  ftatute.  *'*'  ^■J* 

By  the  8  Geo.  2.  cap.  i6.  it  is  enabled,  "That  no  hundred,  or  But  this 
"  franchife  therein,  llrall  be  chargeable,  by  virtue  of  any  of  the  "^"'^  ^^ 
**  ftatutes,  if  any  one  or  more  of  the  felons,  by  whom  fuch  rob-  no"gi*venin 
**  bery  fhall  be  committed,  be  apprehended  within  the  fpace  of  ev'dence  oa 
**  forty  days  next  after  publick  notice  given  in  the  London  Gazetie,  t^^  general 
**  as  by  the  ftatute  is  provided." 

And  by  the  faid  {^atute  8  Geo.  2.  to  the  intent  that  hue  and  cry 
may  be  made  with  more  diligence  and  effect:,  and  other  perfons 
encouraged  to  take  fuch  felon  or  felons,  it  is  enacSfed,  "  That  any 
**  perfon  or  perfons  who  fliall  apprehend  fuch  felon  or  felons  with- 
**  in  the  time  herein  before  limited  for  that  purpofe,  whereby  the 
*'  hundred  hath  been  a<Sl:ually  indemnified  or  difcharged  from  any 
**  fuch  action  as  afoiefaid,  fhall,  upon  due  proof  thereof,  upon 
*^  oath  made  before  two  juftices  of  the  peace,  (which  oath  the  faid 
**  juftices  are  hereby  alfo  empowered  and  required  to  adminifter,) 
**  be  entitled  to  the  reward  of  lo/.  which  fum  fhall  be  raifed  upon 
"  the  hundred  by  a  taxation  and  affelTment,  to  be  made  and  to  be 
**  levied,  and  colle£led  in  the  fame  manner  as  the  other  fums  of 
**  money,  by  this  prefent  a£t  appointed  to  be  raifed  upon  the 
*'  hundred,  are  directed  to  be  aflefied,  levied  and  colledled  ;  and 
"  fuch  fum  of  lo/.  which  fhall  be  fo  rated,  afTelTed,  levied  and 
•<  coUedled  as  aforefaid,  fhall  be  paid  unto  fuch  two  juftices  of  the 
**  peace,  within  ten  days  next  after  the  fame  fhall  be  fo  levied  and 
**  collected,  to  the  ufe  of  the  perfon  or  perfons  who  fhall  be  there- 
**  unto  entitled,  as  a  reward  for  having  fo  apprehended  fuch  felon 
**  or  felons,  as  aforefaid  -,  and  fuch  juftices  fhall,  upon  reafonable 
**  requeft  made  for  that  purpofe,  pay  over  and  deliver  the  faid 
**  fum  to  fuch  perfon  or  perfons  accordingly,  in  fuch  fhares  and 
"  proportions  as  the  faid  juftices  fhall  think  reafonable  ;  provided 
**  always,  that  fuch  perfon  or  perfons,  fo  entitled  to  fuch  reward, 
**  fhall  not  thereby  be  rendered  uncapable  to  be  a  witnefs  in  any 
«  £uch  adion/' 
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II.  How  the  Money  is  to  be  levied,  and  each  Hundredor  to  con- 
tribute to  the  Charges. 

By  the  27  EUz.  cap.  13.  §4.  reciting,  that  although  the  whole 
hundred,  where  robberies  aad  felonies  are  committed,  with  the 
liberties  within  the  preciniSl  thereof,  are  charged  by  the  former 
llatutes  with  the  anfwering  to  the  party  robbed  his  damages  ;  yet 
neverthelefs  the  recovery  and  execution,  by  and  for  the  party  or 
parties  robbed,  is  had  againll  one  or  a  very  few  perfons  of  the  faid 
inhabitants,  and  he  and  they  fo  charged  have  not  heretofore  had  any 
means  or  ways  to  have  any  contribution  of  or  from  the  refidue  of 
the  faid  hundred  where  the  faid  robbery  is  committed,  to  the  great 
impoverifhment  of  them  againll  whom  fuch  recovery  or  execution 
is  had  : 

By  §  5.  of  the  faid  (tatute  it  is  enadled,  "That,  after  execution 
**  of  damages  by  the  party  or  parties  fo  robbed  had,  it  lliall  and 
*'  may  be  lawful  (upon  complaint  made  by  the  party  or  parties  fo 
**  charged)  to  and  for  two  juilices  of  the  peace  (wliereof  one  to  be 
*'  of  tlie  quorinn)  of  the  fame  county,  inhabiting  within  the  faid 
*'  hundred,  or  near  unto  the  fame  vvhere  any  fuch  execution  fhall 
*'  be  had,  to  aflefs  and  tax  rateably  and  proportionably  according 
*'  to  their  difcretions,  all  and  every  the  towns,  pariflies,  villages 
**  and  hamlets,  as  well  of  the  faid  hundred  where  any  fuch  rob- 
"  bery  ifliall  be  committed,  as  of  the  liberties  within  the  faid 
**  hundred,  to  and  towards  an  equal  contribution,  to  be  had  and 
*«  made  for  the  relief  of  the  inhabitant  or  inhabitants,  againft 
*'  whom  the  party  or  parties  robbed  before  that  time  had  his  or 
**  their  execution  ;  and  that  after  fuch  taxation  made,  the  conlta- 
*'  bles  or  conflable,  headboroughs  or  headborough,  of  every  fuch 
**  town,  parifli,  village  and  hamlet,  fliall,  by  virtue  of  this  prefent 
**  aft,  have  full  power  and  authority,  within  their  feverai  limits, 
*'  rateably  and  proportionably  to  tax  and  afiefs,  according  to  their 
♦'  abilities,  every  inhabitant  and  dweller  in  every  fuch  town,  parifli, 
<*  village  and  hamlet,  for  and  towards  the  payment  of  fuch  tax- 
*'  ation  and  afleflment,  as  fliall  be  fo  made  :  and  that  if  any  inha- 
**  bitant  fliall  obftinately  refufe  and  deny  to  pay  the  faid  taxatit)n 
<*  and  afleflment,  fo  taxed  and  aflelied,  that  then  it  fliall  and  may 
*<  be  lawful  to  and  for  the  faid  conflablcs  and  headboroughs,  and 
"  every  of  them,  within  their  feveral  limits  and  jurifdi£lions,  to 
<*  diilrain  all  and  every  perfon  and  perfons  fo  refufing  and  denying, 
*'  by  his  and  their  goods  and  chattels,  and  the  fame  dillrefsto  fell, 
"  and  the  money  thereof  com.ing  to  retain  to  the  ufe  aforefaid  \ 
«'  the  furplus,  if  any,  fliall  be  delivered  unto  the  faid  perfon  or 
f*  perfons  fo  diftrained." 

And  it  is  further  enabled,  by  §6.  "That  all  and  every  the 
*'  faid  conftables  and  headboroughs,  after  that  they  have,  within 
"  their  feveral  limits  and  jurifditlions,  levied  and  collecled  their 
«<  faid  rates  and  funis  of  mcney  fo  taxed,  fliall,  \yithin  ten  days 
"  after  fuch  colledion,  pay  and  deliver  the  fame  over  unto  the 
«'  faid  juftices  of  peace,  or  one  of  them,  to  the  ufe  and  behoof  of 
«^  the  faid  inhabitant  or  inhabitants^  for  whom  fuch  rate,  taxation, 

^»  and 
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«  and  afleflment  fhall  be  had  or  made,  as  aforefaid ;  which  money 
*'  (o  paid  fhall,  by  the  jullices  or  juftice  fo  receiving  the  fame,  be 
**  delivered  over  (upon  requeft  made)  unto  the  faid  inhabitant  or 
*«  inhabitants,  to  whofe  ule  the  fame  was  colle£led." 

And  it  is  further  enaited,  §  7.  "  That  the  like  taxation,  affcfT- 
*'  ment,  levying  by  diflrefs,  and  payment  as  aforefaid,  fhall  be 
♦'  had  and  done  within  every  hundred  where  default  or  negli- 
"  gence  of  purfuit  and  frelh  fuit  {hall  be,  for  and  to  the  benefit 
*'  of  all  and  every  inhabitant  and  inhabitants  of  the  fame  hun- 
*'  dred  where  fuch  default  fhall  be,  that  fliall  at  any  time  here- 
*'  after,  by  virtue  of  this  prefent  a«Sl,  have  any  damages  or  mo- 
*'  ney  levied  of  them,  for  or  to  the  payment  of  tlie  one  moiety, 
*'  or  half  of  the  money  recovered  againft  the  faid  hundred  where 
*'  any  robbery  fliall  be  committed." 

It  hath  been  adjudged,  that  a  perfon  occupying  lands  in  an  aSaund. 
hundred,  although  he  hath  no  houfe  or  dwelling  there,  is  an  in-  ^-S-  ^"s'* 
habitant  within  the  meaning  of  the  ilatute,  for  that  otherwife  the  ^an.^^" 
llatute  might  be  eluded. 

It  is  faid  that  a  perfon,  though  not  an  inhabitant  at  the  time  of  March,  n, 
the  robbery  committed,  but  becoming  one  before  the  judgment,  ''"^  ^"'p 
ihall  contribute  to  the  charges.  com. 

And  now,  for  the  more  equal  rating  and  levying  the  money,  By  flat  22 
for  which  the  hundreds  are  chargeable,  by  the  8  Geo.  2.  cap.  16.  ^^°;  ^/ 
it  is  enatleil,  "  That  no  procefs  for  appearance  in  any  aclion  no  writ  of* 
*'  brought  upon  the  faid  flatutes,  or  either  of  them,  againft  any  execution 
*'  hundred,  fliall  be  ferved  on  any  inhabitant  thereof,  fave  only  fS^'"'*'"* 
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"  upon  the  high  conftable,  or  high  conftables,  of  the  hundred  ot  any  hun- 
**  v/herein  the  robbery  fhall  happen,  who  is  and  are  hereby  re-  dred,  on  any 
'*  quired  to  caufe  publick  notice  thereof  to  be  given  in  one  of  the  '[,v,(fi'"*Tu 
"  principal    market-towns   within   fuch   hundred,    on   the   next  virtue  of  any 
*'  market-day,  after  he  or  they  fhall  be  ferved  with  fuch  procefs  ;  adlofpar- 
*'  or  if  there   fnall  happen  to  be  no  market-town  within  fuch  /hj^^be'jc- 
**  hundred,  then  in  feme  parifh  church  within  the  hundred,  im-  vied  on  any 
"  mediately  after  divine  fervice,   on  the  Sunday  next  after  his  or  particular 
"  their  being  ferved  with  fuch  procefs  5  and  he  or  they  is  and  are  0"  fucn  iiun, 
"  alfo  empowered  and  required  to  enter,  or  caufe  to  be  entered,  dred ;  but 
*'  an  appearance  in  the  faid  attion,  and  alfo  to  defend  the  fame  ^*^  ^■^'■'■^ 
**  for  and  on  behalf  of  the  inhabitants  of  the  faid  hundred,  as  ceiptoTany" 
*'  he  or  they  fhall  be  advifed  ;  and  in  cafe  the  plaintiff  or  plain-  fuch  writ, 
*'  tiffs  in  fuch  aftion  fhall  recover  and  obtain  judgment  therein,  "ufe  the 
**  that  then  no  procefs  of  execution  fliall  be  ferved  on  any  parti-  produced  to 
**  cular  inhabitant  or  inhabitants  of  the  faid  hundred,  or  any  twojuftices 
**  franchife  within  the  precincts  thereof,  nor. on  the  faid  high  o^^^^e  peace, 
"  conftable  or  high  conftables  ;  but  the  fheriff,  or  his  oiHcer,  fhall,  ed  by  8  G.  I. 
*'  upon  the  receipt  of  any  writ  or  writs  of  execution  to  him  di-  c  I'e.  §4. 
*'  refleti,  in  purfuance  of  the  faid  judgment,  (inftead  of  ferving  ^"^  ^^"^- 
*'  the  faid  writ  or  writs  on  any  inhabitant  or  inhabitants)  caufe  faidjuttices 
*'  the  fame  to  be  produced,  and  fliewn  gratis,  unto  two  juftices  i^^n.  as  is 
"  of  the  peace  of  the  county,  riding,  or  divifion,    (whereof  one  ji!,g^^]^'' ''.^  - 
*'  to  be  of  the  quorum)  and  refiding  within  the  laid  hundred,  or  caufeataxa- 
f'  near  unto  the  fame,  who  fliall  thereupon,  with  all  convenient  tio"  to  be 
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colle£led  for 
pa)ing  the 
coiti  and  da- 
mages reco- 
vered by  the 
plainiifT, 
and  all  i'uch 
necelTary 
expenccs  as 
any  iiih.i- 
bitant  of 
Aich  hun- 
dred Ihall 
have  been  at 
in  defending 
fuch  aiftion  j 
the  f  ime  be- 
ing firll 
proved  on 
oath,  and 
the  att  .r- 
ney's  bill 
being  aril 
Xficd  ;   and 
tl\e  furns  fo 
colledted 
{hall,  within 
the  time  by 
the  faid  adl 
limited,  be 
paid  to  the 
/herifF,  and 
by  him  paid 
over  lo  the 
perfons  en- 
titled to  the 
£tnie,  with, 
eut  deduc- 
tion or  fee. 
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fpced,  criufe  fuch  taxation  and  aflefTment  to  be  made,  and  to 
be  levied  and  colledled  in  fuch  manner  as  is  preftribed  in  and 
by  the  ftatute  27  E/iz.  cnp.  13.  in  which  taxation  and  afTcfT- 
ment  there  fliall  be  provided  for  and  included,  over  and  above 
what  the  cofls  and  damages,  recovered  by  the  plaintifF  or  plain- 
tiff's in  fuch  ad\ion,  fliall  amount  to,  all  fucli  jufl  and  necef- 
fary  expences  which  any  high  conftable  or  high  conflables  of 
any  hundred,  hath  or  have  been  or  ihall  be  at,  in  having  de- 
fended any  fuch  a£tion  as  aforefaid,  claim  being  made  thereto  by 
fuch  higli  conftable  or  high  conftables,  before  the  faid  juflices, 
upon  due  notice  being  given  to  him  or  them  by  the  faid  juilices 
for  that  purpofe  -,  and  the  fums  of  money  fo  to  be  levied  and 
collected  (hall  be  paid  over  and  delivered,  (by  fuch  officer  or 
officers  as  by  the  faid  ftatute  27  Eliz.  cap.  13.  are  to  levy  and 
coUedl  the  fame),  within  ten  days  after  fuch  coUeftion,  to  the 
fherifF  of  the  county  wherein  the  robbery  (hall  happen,  to  the 
ufe  and  behoof  of  the  plaintiff  or  plaintiffij  in  fuch  adlion, 
for  fo  much  as  the  colts  and  damages  by  him,  her,  or  them 
recovered  fiiall  amount  to,  and  to  the  ufe  and  behoof  of  the 


faid  high  conftabk 


or  high  conftables,  for  fo  much  as  his  or 


*'  their  expences  in  defending  the  faid  a£lion  fliall  amount  to,  of 
"  which  the  faid  high  conftable  or  high  conftables  fliall  give  in 
**  an  account,  and  make  due  proof  upon  oath,  to  the  fatisfa£lion 
"  of  the  faid  juftices,  before  any  fuch  taxation  and  affeffiiient 
*'  fliall  be  made  for  the  reimburfing  fuch  high  conftable  or  high 
"  conftables,  (which  oath  the  faid  juftices  are  hereby  impowered 
*'  and  required  to  adminifter),  and  fliall  in  fuch  expences  have 
**  no  further  allowance  towards  paying  an  attorney  to  defend  the 
**  faid  action,  than  what  fuch  attorney's  bill  fliall  be  taxed  at  by 
"  the  proper  officer  of  that  court  where  fuch  a<Stion  fliall  be 
*'  brought,  which  the  faid  high  conftable  or  high  conftables  fliall 
*'  caufe  to  be  taxed  for  that  purpofe." 

And  it  is  further  euaded  by  the  faid  ftatute,  "  That  the  fum« 
*'  or  fums  of  money  which  fliall  be  paid  over  and  delivered  to  the 
**  flieriff  of  the  county,  as  herein  before  mentioned,  fliall  (upon 
*'  reafonable  requeft  made)  be  by  him  paid  and  delivered  over  to 
*'  the  feveral  parties  who  fliall  be  entitled  to  receive  the  fame, 
*'  without  any  dedudion,  fee,  or  reward  whatfoever." 

And  that  fufficient  time  may  not  be  wanting  for  fuch  taxation 
and  alTeffment  to  be  duly  made,  and  for  the  money  to  be  colle£l- 
ed  and  levied  thereupon,  after  fuch  writ  or  writs  of  execution 
fliall  be  ffiewn  to  fuch  juftices,  and  before  the  flieriff  fliall  be 
obliged  to  make  a  return  thereof,  it  is  enafted,  "  That  no  flieriff 
*'  fliall  be  called  upon  or  required  to  make  any  return  to  any  fuch 
**  writ  or  writs  of  execution,  as  fliall  iffue  or  be  made  out  upon 
*'  any  judgment  which  Ihall  be  recovered  in  any  a£lion  brought 
"  againft  any  hundred  by  virtue  of  the  above  mentioned  ftatutes, 
**  or  either  of  them,  until  after  the  expiration  of  fixty  days  next 
*•  after  the  day  whereupon  fuch  writ  or  writs  fliall  be  delivered 
**  to  the  faid  Iheriff,  who  is  hereby  required  to  endorfe  on  the 
«*  back  thereof  the  day  on  which  he  received  the  fame." 

And 
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And  whereas  it  is  reafonable  that  the  faid  high  conftable  or  See  Fitzgib. 
high  conftables  fhould  be  indemnified  as  to  all  charges,  wluch  he  296.^1.4. 
or  they  fhall  neceflarily  expend  in  defending  any  fuit  in  purfuance 
of  this  prefcnt  a£l,  and  that  provifion  (hould  be  made  for  reim- 
burfing  him  or  them  not  only  fuch  expences  as  fliall  be  over  and 
above  the  taxed  cofts  to  be  paid  by  the  plaintiff  or  plaintiffs,  ia 
cafe  of  a  nonfuit,  difcontinuance,  or  judgment  on  demurrer 
againft  him,  her,  or  them,  or  verdi6l  for  the  defendants  as  afore- 
faid,  but  even  fuch  taxed  colls  alfo,  in  cafe  the  plaintiff  or  plain- 
tiffs, and  his,  her,  or  their  fureties  who  fliall  be  bound  for  the 
payment  thereof,  Ihall  happen  to  become  infolvent ;  it  is  therefore 
ena£bed,  "  That  if  any  plaintiff  or  plaintiffs  in  an  adlion  to  be 
**  brought  againll  any  hundred  fhall  benonfuited,  or  fhall  difcou- 
<'  tinue  his,  her,  or  their  action,  or  fhall  have  a  judgment  on  de- 
**  murrer  given,  or  a  verdidl  pafs  againft  him,  her,  or  them,  it 
"  fhall  and  may  be  lawful  for  any  two  juilices  of  the  peace,  (fuch 
*'  as  herein  before  mentioned)  upon  complaint  to  them  made  for 
**  that  purpofe,  and  upon  an  account  given  in  by  fuch  high  con- 
<'  ftable  or  high  conitables,  and  proof  made  upon  oath,  to  the 
**  fatisfadlion  of  the  faid  juilices,  of  the  expences  neceffarily  laid 
**  out  as  aforefaid,  (which  oath  the  faid  juflices  are  hereby  im- 
*'  powered  and  required  to  adminifter),  to  make  and  caufe  fuch 
<*  taxation  and  affeffment  to  be  made,  and  to  be  levied  and  col- 
*'  lecled  in  fuch  manner  as  is  diredled  in  and  by  the  above  men- 
*'  tioncd  llatute  of  i"]  Ellz.  tap.  13.  in  order  thereby  to  reim- 
*'  burfe  fuch  high  conftable  or  high  conftables  all  fuch  charges, 
**  as  he  or  they  fhall  have  neceffarily  expended  in  defending  fuch 
*'  adtion,  wherein  fuch  plaintiff  or  plaintiffs  fhall  have  been  non- 
**  fuited,  or  fhall  have  difcontinued  his,  her,  or  their  aftion,  or 
"  againit  whom  judgment  fhall  have  been  given  upon  demurrer, 
**  or  a  verdi6l  fhall  have  been  given,  over  and  above  the  cofts  in 
*'  thofe  cafes  to  be  taxed  as  aforefaid;  and  in  cafe  it  fhall  be 
*'  made  appear  upon  oath  to  the  faid  juftices  of  the  peace,  (which 
**  oath  the  faid  juftices  are  hereby  alfo  impowered  and  required 
*'  to  adminifter),  to  their  fatisfadlion,  that  fuch  plaintiff  or  plain- 
*•  tiffs,  and  alfo  his  or  their  fureties,  is  and  are  infolvent,  fo  that 
"  the  faid  high  conltable  or  conftables  can  have  no  relief  as  to 
*'  fuch  taxed  cofts  by  them  expended  in  fuch  defence  as  afore- 
*'  faid,  (fave  only  by  the  power  herein  after  given  to  the  faid 
**  juflices),  it  fliall  and  may  be  lawful  to  and  for  fuch  two  juftices 
"  of  the  peace  to  make  and  caufe  a  taxation  and  affeffment  to 
"  be  made,  and  to  be  levied  and  collected  in  the  fame  manner 
**  as  is  directed  in  and  by  the  aforefaid  ftatute  made  if  Eliz. 
*^  cap.  13.  in  order  thereby  to  reimburfe  fuch  high  conftable  or 
**  high  conftables  "fuch  taxed  cofts,  as  by  reafon  of  fuch  infol- 
**  vency  he  or  they  fhall  not  be  able  to  recover  and  receive  of  and 
"  from  the  plaintiff  or  plaintiffs  in  the  adlion,  or  his  or  their 
*'  fureties  as  aforefaid." 

And  it  is  further  enadted,  **  That  the  feveral  fum  or  fums  of 
**  money,  which  fhall  be  fo  rated  and  affeffed,  and  levied  and 
«  coUeiSlcd  as  aforefaid,  for  the  reimburfement  of  the  expences 

<'  neceffarily 
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"  ncccflarily  faflained  by  any  high  conflable  or  high  conftables  in 
«'  defence  ot  any  action  brought  againft  the  hundred  upon  the  (la- 
*<  tutes  above  mentioned,  or  either  of  them,  in  cafe  of  any  judg- 
*'  ment  given  againft  the  plaintiff  or  plaintiffs,  fliall  be  paid  with- 
«*  in  ten  days  after  fuch  collection,  unfo  the  laid  juftices,  or  one 
*'  of  them,  to  the  ufe  and  behoof  of  fuch  high  conftablc  or  high 
*«  conftables,  to  whom  the  faid  juftices  ihall,  upon  requeft,  pay 
*'  and  deliver  over  the  fame." 

And  it  is  further  enabled,  "  That  the  juftices  of  peace,  by 

*'  whom  fuch  taxations  and  affeffments  as  aforefaid  (hall,  in  pur- 

*'  fuance  of  the  faid  ftatute  made  2']  Eliz.  cap.  13.  and  alio  of 

*'  this  prefent  a6t,  be  made,  fhall  limit  and  appoint,  at  their  clif- 

*'  cretion,  fome  certain  reafonable  time  within  which  fuch  taxa- 

*'  tions  and  affeffments  fliall  be  levied  and  colle6ted,  which  time 

*'  lliall  not  exceed  thirty  days ;  and  alfo,   that   if  any  officer  or 

*'  oflicers,  who  are  to  levy  and  colledl  fuch  taxations  and  affeff- 

*f  ments  as  aforefaid,  fliall   refufe  or  neglect  to  levy  and  coUecb 

<'  the  fame  within  fuch  time  as  fliall  be  limited  and  appointed  by 

**  the  faid  juftices  of  the  peace  for  their  doing  thereof,  or  (hall  re- 

<'  fufe  or  negledl  to  pay  and  deliver  over  the  funis  of  money  fo 

««  levied  and  collected  to  the  faid  ftieriff,  and  alfo  to  the  faid  juf- 

<«  tices,  in  fuch  manner  as  the  fame  in  the  feveral  cafes  herein 

'«  before  mentioned  are  refpedlively  directed  to  be  paid,  within  the 

«'  refpedtive  times  herein  before  limited  for  fuch  payment  thereof, 

*«  every  fuch  officer  fliall,  for  every  fuch  refufal  or  neglect,  for- 

<«  feit  double  the  fum  appointed  to  be  by  him  levied  and  colle£ted 

<f  as  aforefaid." 

(j)  The  cafe       By  {a)  ftat.  22  Geo.  2.  cap.  24.  "  No  perfon  ffiall  recover  againft 

of  Chancier   tt  x\\Q  hundred,  in  any  a£tion  on  any  of  the  ftatutes  of  hue  and 

a"la\v""!ho   "  ''^T'  "^oi"*^  than  2oo/.  unlefs  at  the  time  of  the  robbery  there 

fued  the        «^  be  two  {b)  prefent  at  the  leaft,  to  atteit  the  truth  of  his  or  their 

Hundred  of    «  ^eing  fo  robbed." 

Sunning  in  ° 

Beiks,  in  the  year  1748,  which  was  attended  with  many  fufpicious  circumftanc<rs,  and  for  a  very  large 
fum  cf  money,  occafioned  this  act.  (i>)  By  Itat.  30  Geo.  a.  c.  3.  §  1 1.  &  4  Geo.  3.  c.  2.  ^  1 18., 
iccei-vers  of  the  land-tax  ftiail  net  lue  the  county  for  a  robbery,  unlefs  there  were  three  perfons  in  com- 
pany carrying  the  money. 

Fitzgib.  [Here  let  it  be  obferved,  that  as  the  ftatute  of  Winton  incor- 

*96-  porates  the  hundred  fo  as  to  fubje6t  them  to  be  fued,  it,  by  con- 

fequence,  gives  them  the  capacities  attaching  upon  the  charafter 
{c)  Ses  as  of  defendants :  they  may  therefore  fue  the  plaintiff  [c)  for  the 
to  this,  ftat.  cofts  of  a  nonfuit  •,  they  may  bring  a  fcirefaciasy  or  an  a£tion  of 
j^.r.'  '       debt  upon  the  judgment  5  or  proceed  againft  the  fl^.eriff  for  an 

efcape.J 
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(A)  What  Perfons  are  efteemed  fucb,  fo  as  to  come 
within  the  Protedion  of  the  Law. 

(B)  How  they  are  to  be  found  fuch. 

(C)  Who  hath  an  Intereft  in,  and  Jurifdidion  over 
them  :  And  herein  of  appointing  them  proper 
Curators  and  Committees,  and  the  Power  and 
Duty  of  fuch  Committees. 

(D)  How  far  their  Want  of  Underftanding  fliall  be 
faid  to  be  prejudicial  to  them  in  Civil  Refpeds. 

(E)  How  far  the  Want  of  Underflanding  will  excufe 
in  Criminal  Cafes. 

(F)  How  far  their  Ads  are  good,  void,  or  voidable. 

(G)  How  they  are  to  fue  and  defend. 


(A)  What  Perfons  are  efteem.ed  fuch,  fo  as  to  come 
within  the  Protection  of  the  Law. 

THE  more  general  defcripticn  of  a  perfon,  who,  from  his  Co. Lit.2. 5.5. 
want  of  reafon  and  underflanding,  comes  within  the  pro-  ^^.°'  '*^' 
teftion  of  the  law,  is  that  of  mn  ccmpos  metttis.  pi,  '7.'  r^he 

fame  rules  of  judging  of  infanity  prevail  at  law  and  in  equity,  Ofmond  v.  Fitzroy,  3  P.  VVms.  130. 
Eennet  v.  Vade,  2  Atk.  327.  though  Sir.  \Vm.  Blackftone  in  1  Comm.  304.  feems  to  point  at  a  differ- 
ence. For  if  a  return  to  an  inquifition  ftate  the  party  to  be  incapable  of  managing  himfelf  and  his  affairs 
from  the  weaknefs  of  liis  mind,  a  commiffion  of  lunacy  will  notiffuej  the  court  of  Chancery  having 
never  gone  further  from  the  ancient  returns,  which  were,  lur.atkui  mel  non,  than  in  allowing  returns  ofr.on 
t'.mpos  mer.tis,  or  irf.ina  mentis,  or  fince  the  proceedings  have  been  in  Englilh,  of  unfound  mind,  which 
amounts  to  the  fame  thing.  Non  compos  mentis  is  now  indeed  a  proper  technical  term,  being  legitimated 
by  feveral  ads  of  parliament^     Ex  parte  Barnefley,  3  Atk.  i63.     Lord  Donegars  cafe.  Z  Vez.  407.  j 

There  are,  fays  my  Lord  Cche^  four  kinds'of  men  who  may  be  C0.Lit.247. 
faid  to  be  fion  compos :   i.  An  idiot,  who  is  mn  compos  from  his  '^^^'  ^^' 
nativity.     2.  One  made  fuch   by  ficknefs.     3.  A  lunatick,  quia  Hift.  P.  C. 
hliquartdo  gaudd  lucidis  inUrvalisj  who  is  non  compos  only  for  the  30  to  37. 

time 
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(a)  Plow,  time  tliat  lie  wants  underftanding.  4.  One  that  is  drunk ;  u-lildfi 
19.  0,7;  c  YaH  is  fo  far  from  coming  within  the  proteQion  of  the  law,  that 
7a"inc!ndit'  ^'^  dfunkcnncfs  is  an  [a)  aggravation  of  whatever  he  does  amifs. 

Dyer,  25.  I.  An  idiot  IS  a  fool  or  madman  from  his  nativity,  and  one 

Moor, 4.  who  never  has  any  lucid  intervals;  therefore,  the  king  has  the 
pi.  12.  Bro.  pi-otcflion*  of  him,  and  his  eflate,  during  his  life,  without  ren- 
F.  n'.  B*.  dering  any  account;  becaufe  it  cannot  be  prefumed  that  he  will 
»33-  *  S"  be  ever  capable  of  taking  care  of  hlmfelf  or  his  affairs  :  And  fuch 
Ed'2  ^  °"^  ^^  defcribed  a  perfon  that  cannot  number  twenty,  tell  the  days 
flat.  I.  c.  9.  of  the  week,  does  not  know  his  father  or  mother,  liis  own  age, 
as  to  the  ^^^  gm;  thefe  are  mentioned  as  inllances  only;  for  idiot  or  not, 
ro"atwr*'     being  a  queftion  of  facl,  muft  be  tried  by  jury,  or  infpeclion. 

with  refpeft  to  the  cultody  of  the  lands  of  iJii>csj  and  c.  lo.  as  to  the  providing  for  lunaticks.  Videinfra, 

3  Mod. 43,  But  though  an  idiot  mud  be  fo  a  nat'witatey  yet  if  by  inquifi- 
♦4-  tion  it  be  found  that  A.  is  an  idiot,  not  having  any  lucid  intervals 

S.  C  citKd.*  per  fpnt'iuin  oBo  annontm,  this  is  a  fufficient  finding  ;  for  the  inqui- 
iChan.  fition  having  iound  the  party  an  idiot,  the  zdding  per  fpatium  oHo 
^^:  7°*       annoritm  is  furplufage,  and  (hall  be  rejected. 

17?-     P'-  7-  ^"  ^'  ftodijers  and  Lady  Frazier. 

Hale's  Hift.       2.  One  made  fuch  by  ficknefs,  which  my  Lord  Hale  calls  de- 

P.  C.  30.      mentia  accidentalis  vel  adventitiay  and  which  he  again  diftinguifliea 

into  a  total  and  a  partial  infanity,  from  its  being  more  or  lefs 

violent,  is  fuch  a  madnefs  as  excufeth  in  criminal  cafes ;   and 

though  the  party,  in  every  thing  elfe,  be  entitled  to  the  fame  pro- 

tedtion  with  an  idiot,  and  though  his  diforder  feem  permanent 

and  fixed,  yet  as  he  had  once  reafon  and  underftanding,  and  as 

the  law  fees  no  impofTibility  but  that  he  may  be  reftored  to  them, 

it  makes  the  king  only  a  truftee  for  the  benefit  of  fuch  a  one, 

without  giving  him  any  profit  or  intereft  in  his  eftate. 

4C0.  T25.         3.  A  lunatick ;  this  is  alfo  dementia  acadentalu  vel  adventitiay 

^°w''^H^r  ^"''  takes  its  name  from  the  great  influence  which  the  moon  has 

p.^c.^f  '  ^"  ^  diforders  of  the  brain  (a);  and  though  fuch  a  one  hath  in- 

[(a)  1  his     tervals  of  reafon,  yet  during  his  phrenzy  he  is  entitled  to  the 

notion  of  the  f^^ig  indulgence  as  to  his  acts,  and  ftands  in  the  fame  de";ree  with 

iiiiluence  ot  ,      -   »  .  -       1        •      r        1         j  * 

the  moon      ouc  whoie  duordcr  IS  fixed  and  permanent. 

liath  been  exploded  by  the  founder  philofopliy  of  rnodern  times.  However,  a  clalTick  reader  will  have 
pieafure  in  an  eKgant  Latin  treatile,  Dc  imferio  Join  ac  lunas  'tr.huv.ana  cuij>sia,  €t  morbts  ,r.de  oriund'n,  by 
the  late  Dr.  Mead,  j 

Plow.  19.  a.       4.  One  made  mad  by  drunkennefs,  which  is  called  dementia  af-^ 

Cromp.jufi.  y:.^.^^^^.  ^j^^  though,  as  hath  been  faid,  fuch  a  perfon  be  not  en- 

Co*.Li't.2A7.  titled  to  the  prote<fl:ion  of  the  law,  yet  if  a  perfon  by  the  unilvi!- 

H<iie'sHiit.    fulnefs  of  his  phyiician,  or  by  the  contrivance  of  his  enemies,  eat 

p.  C.  32.       or  drink  fuch  a  thing  as  caufcth  phrenzy,  this  puts  him  in  tlie 

fame   condition  with  any  other  phrenzy,  and  equally  excufeth 

him  ;  alfo,  if  by  one  or  more  fuch  pratlices  an  habitual  or  fixed 

phrenzy  be  caufed,  tliough  this  madnefs  was  contracted  by  the 

vice  and  will  of  the  party,  yet  this  habitual  and  fixed  phrenzy 

thereby  caufed,  puts  the  man  in  the  fame  condition,  as  if  the  fame 

was  contracted  involuntarily  at  firft. 

But 
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But  though  this  fubje£l  of  madnefs  may  be  fpun  out  to  a  greater 
length,  and  branched  into  feveral  kinds  and  degrees,  yet  it  ap- 
pears that  the  prevaiHng  diftinftion  herein,  in  law,  is  between 
idiocy  and  lunacy  ;  the  firft,  a  fatuity  a  nativkatCy  vel  dementia  tia- 
turalisy  which  excufeth  the  party  as  to  his  acts,  and  entitles  the 
king  to  the  receipt  of  the  rents  and  profits  of  his  eftate  during  his 
life,  without  being  obliged  to  render  any  account  for  the  fame  ; 
the  other,  accidental  or  adventitious  madnefs,  which,  whether  per- 
manent and  fixed,  or  with  lucid  intervals,  goes  under  the  name 
cf  lunacy,  and  [a)  equally  excufeth  with  idiocy,  as  to  a<51:s  done  {a)  4  Co. 
during  the  phrenzy ;  but  herein  they  differ,  tliat  in  the  latter  ^2.5.  a. 
cafe  the  king,  as  hath  been  faid,  is  only  a  truflee  for  the  lunatick, 
and  accountable  to  him,  if  he  happens  to  be  reftored  to  his  un- 
derftanding,  or  to  his  reprefentatives,  if  it  happens  otherwife  : 
But  in  what  things  they  further  differ,  will  be  fecn  by  that  which 
follows. 

*  If  a  man  lofes  his  fpeech  by  an  apopIe£tick  fit,  though  he  Pitt's  cafsr 
(hews  fome  figns  of  fenfe,  a  commiffion  mav  be  granted  agalnll  ^''^jf'/  . 

,  .  £>  >  w  tj  6  Lord  Hard- 

*^^^*  wicke,  Ca.  temp.  Hardw.  52.  a  Barnard.  457. 


(B)  How  they  are  to  be  found  fuch. 

'P  VERY  perfon  of  the  age  of  difcretion  is  in  law  prefumed  to  Hale's  HI*. 

•^  be  of  found  mind  and  memory,  unlefs  the  contrary  appear;  P-C.  33. 
and  this  rule  holds  as  well  in  civil,  as  criminal  cafes. 

The  trial  of  idiocy,  madnefs,  or  lunacy,  in  civil  cafes,  and  In  o  Co.  31,4. 

order  to  the  commitment  or  cuftody  of  the  perfon  and  his  eft  ate,  \^°^'^^\.. 

which  belongs  to  the  king,  either  to  his  own  ufe  and  benefit,  as  writ  of  .Wr^ 

in  cafe  of  idiocy,  or  to  the  ufe  of  the  party,  in  cafe  of  accidental  injuircrdo, 

madnefs  or  lunacy,  is  by  writ  or  commiffion  to  the  fheriff,  or  ^"'g^'"^' 

efcheator,  or  particular  commifTioners  [b),  both  by  their  own  in-  3."    '   ^  ' 

fpe£lion  and  by  inquifitlon,  to  inquire  and  return  their  inquifition  [(*)  Thefe 

into  the  Chancery  ;  and  thereupon  a  grant  or  commitment  of  the  1,"^'^^^^^, 

party  and  his  eflate  enfues  :  And  in  cafe  the  party,  or  his  friends,  in  ufe.  And 

find  themfelves  injured  bv  the  finding  him  a  lunatick  or  idiot,  a  astheautho- 
fpecial  writ  may  iflue  to  bring  the  party  before  the  chancellor,  or  [hJ(-g""^^_ 

before  the  king,  to  be  infpected  ;  and  if,  on  examination,  it  ap-  mimons  is 

pear  that  the  party  is  no  U)  idiot,  the  whole  commiffion   and  not  in  the 

office  fliall  be  difcharged  without  any  traverfe  or  mcnjiraris  de  ^°ners'onIy 

droit.  but  in  tho 

jury  too,  they  cannot  be  executed  abroad,  as  in  cafe  of  a  commiflion  to  appoint  a  guardian.  Ambl.  112.] 
(f)  That  idiocy  may  be  tried  by  infpeflion,  becaufe  it  may  be  difcerrxj  j  but  not  lunacy  without  taking 
«ut  a  commiilion  of  lunacy.     Skin.  5, 

Alfo,  the  party  found  an  idiot  or  lunatick  may  traverfe  {d)  the  Skin.  17S. 

inquifition,  as  may  any  other  perfon  having  a  title  to  the  land  ;  t^'^)  T^.'* 

and  therefore  it  is  faid  that  by  the  ftatute  iS  H.6.  cap.  7.  there  ought  gj^en  by 

to  be  a  ir.onth's  time  between  the  return  of  the  inquifition  and  it.  zEdw.  6, 

the  grant  of  the  cuftody  and  the  lands,  in  order  for  the  parties  to  ^'j^^'h^^Q. 

come  in  and  tender  fuch  traverfe.  vides, "  that 
i/aav  perfon  Ihall  be  untruly  founden lunatick  or  iJiot,  every  perfon  grieved  by  fuch  ofSca  or  inquifition. 
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/hall  and  may  have  bis  or  their  trnverfe  to  the  fame  immediately,  or  after,  at  his  or  their  pleafure,  and 
pocecd  to  trial  therein,  and  have  like  remedy  and  advantages,  as  in  other  cafes  of  traverfe  upon  untrue 
inquilitions  or  office  founden."  Thou;;!!  the  i■^atute  i;ivcs  the  right  to  traverfe  to  all  pcrfons  agijrieved  by 
the  inquifition,  jet  the  heir  cannot  traveife  it,  but  is  bound  upon  the  traverfe  by  tiie  iunatirk,  or  his 
alienee,  viho  may  both  traverfe  it.  Ex  parte  Roberts,  3  Atlc.  312.  In  the  cafe  of  a  kmatick,  the  traverfe 
may  be  by  attorney,  but  an  idiot  mult  traverfe  in  perfon.  3  Atk.  7.  However,  if  there  bean  application 
to  traverfe  or  fuperfede  the  commiffion,  the  lunatick  muft  appear  to  be  examined  corivn  rege  in  conciHo, 
which  words  have  been  confidered  to  mean,  the  court  of  Chancery.  Ambl.  112.  And  in  the  mean  time, 
till  the  point  of  lunacy  is  de:ermined,  the  court  will  make  a  provifional  order  as  to  the  lunatick's  effcfts. 
3  Atk.  635.  It  hath  been  doubted,  notwithfranding  the  above  ftatutc,  whether  the  p^rty  aggrieved  by 
the  inqui Orion  muft  not  appiy  to  Chancery,  Ley.  26,  27.  And  it  is  ceriain  that  he  mull  apply,  in  order 
to  fufpend  the  grant  of  the  cuftody  of  the  perfon,  which  regularly  is  immediate  upon  the  return  of  the 
inqucft.  He  muft  apply  too  for  perniilTion  to  traverfe,  which  the  court  will  not  grant  to  a  J.cond  inquifi- 
tion c'early  finding  the  party  mn  compos,  as  it  vvoulJ  fpin  out  the  proceedings  to  a  very  great  length  and 
infinite  expence.  £r/ar/f  Barnfley,  3  Atk.  1S5.  And  none  of  thefe  inquifitlons  are  conclufive  ;  for 
the  parties  diliatisfied  with  them,  may  litigate  the  point  again  either  by  bringing  adllons  at  law,  or  by  bill 
in  equity.     Jd.  ihid.'\ 

2.  Sid.  124.        If  by  inquifition  a  perfon  be  found  a  lunatick,  and  the  cuftody 

^"[^"^^^j"^"  granted  to  J.  S.  and  the  party  thus  found  bring  a  fcire  facias  to 

fet  a  fide  the   inquifition,  the  committee  of  the  lunatick  cannot 

plead,  nor  join  iflue  in  fuch  fcire  facias  ;  for  he  can  Tiave  no  In- 

tered  in  the  eftate  of  the  lunatick,  being  only  in  the  nature  of  a 

bailiff  to  the  king ;  and  therefore  his  duty  is  to  inform  the  king's 

attorney  general  of  the  nature  of  the  affair,  who  is  the  proper 

perfon  to  contefl  the  matter  in  behalf  of  the  king. 

36A(r.  p!.         As  to  idiocy,  lunacy,  or  madnefs,  which  excufes  in  capital 

27.    Bro.     ^■^{cs.  it  is  not  neceffary  that  it  was  found  by  inquifition  that  the 

Cor.  loi.  '  ,  .  (.  1-1  ■  -I 

And.  107.  pi'-rty  was  a  madman,  idiot,  or  lunatiCK,  previous  to  the  commit- 
154.  Sav.  ment  of  the  fa6l ;  for  if  he  was  a£lunlly  mad  at  the  time  of  the 
|f*  57-  facSt  committed,  this  (hall  excufe  ;  and  this  regularly  is  to  be  tried 
a.  Hale's '  by  an  inquefl  of  office  to  be  returned  by  the  flieriff  of  the  county 
Hill.  P.  c.  wherein  the  court  fits  for  the  trial  of  the  offence  \  and  if  it  be 
.|5-  ^  ^^  found  that  he  was  actually  mad,  he  fhall  be  difcharged  without 
the  jury,  any  Other  trial  j  but  if  they  find  that  the  party  only  feigns  him- 
who  try  the   fgif  mad,  and  he   refufes  to  anfwer  or  plead,  he  fnall  be  dealt 

Jndiftment,         •■i  _  1/11  ^     * 

may  not  in-    ^ith  as  onc  wno  itands  mute  *. 

quire  of  the  fa£l  of  lunacy,  on  the  prifoner's  defence,  and  acquit  him,  if  actually  mad,  without  the  form 
and  trouble  of  an  inqueft  of  office  'i    See  the  next  cafe. 

Hale's  Hift.        Alfo,  in  cafe  a  man  in  a  phrenzy  happen  by  fome  overfight,  or 

■    '  3S>      by  means  of  the  gaoler,  to  plead  to  liis  indictment,  and   is  put 

upon  his  trial,  and  it  appears  to  the  court  upon  his  trial  that  he  is 

mad,  the  judge  in  difcretion  may  difcharge  the  jury  of  him,  and 

remit  hiin  to  gaol  to  be  tried  after  the  recovery  of  his  underftand- 

iiig,  cTpecially  in  cafe  any  doubt  appear  upon  the  evidence  touching 

the  guilt  of  the  fact,  and  this  infavoi'cm  vita:;  and  if  there  be  no 

colour  of  evidence  to  prove  him  guilty,  or  if  there  be  a  pregnant 

evidence  to  prove  his  infanity  at  the  time  of  the  fact  committed, 

then  upon  the  fame  favour  of  life  and  liberty,  it  is  fit  it  fliould  be 

proceeded  in  the  trial,  in  order  to  his  acquittal  and  enl.irgement. 

Hale's Kift.        So,  if  a  perfon  during  his  infanity  commit  a  capital  offence,  and 

P.  C.  36.      recover  his  underftanding,  and  being  indicted  and   arraigned   for 

the  fame,  plead  not  guilty,  he  ought  to  be  acq't'.ittcd  j  for,  by  reafo.n 

of  his  incapacity,  he  cannot  zOifclleo  amino, 

4    . 
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(C)  Who  hath  an  Intereft  in,  and  Jurifdldion  over 
them :  And  herein  of  appointing  them  proper 
Curators  and  Committees,  and  the  Power  and 
Duty  of  fuch  Committees. 

iT  feems  to  be  agreed  at  this  day,  that  the  king  as  parens  patria  Stanf.  Pie- 

hath  the  protection  of  all  his  fubjefts,  and  that,  in  a  more  pecu-  J."S*  *=•  9- 

liar  manner,  he  is  to  take  care  of  all  thole  who,  by  reafon  of  their  ^  f^^^  j. 

imbecility  and  want  of  underftanding,  are  incapable  of  taking  care  4Co.ia6.  a. 

of  themfelves ;  this,  in  feme  books,  is  called  a  prerogative  in  the  P/"'^5- 

.  .         ,      *  .  '  ,  1  •   1    ?     1  •  [{")  This 

crown,  and  m  others  a  regitim  mujiiis^  or  duty  which  the  kuig  owes  branch  of 

his  fubje£ls  in  return  for  their  fubjedlion  and  allegiance  to  him  (a),  the  preroga- 
tive is  gene- 
rally, but  not  neceffarlly,  exercifed  by  the  perfon  who  has  the  cuftody  of  the  great  feal,  to  whom  it  is  de- 
legated by  warrant  under  the  fign  manual,  counterfigned  by  tlie  two  fecretaries  of  ftate.  But  the  warrant 
confers  no  jurifdi£lion,  only  a  power  of  adminiliration,  and  if  thit  power  be  abufed  or  any  erroneous 
Orders  be  made  under  if,  as  it  is  derived  under  the  fign  manual,  the  appeal  is  to  the  king  in  council. 
2  Vez.jun.  7.  7a.  3  Atk.  635.  3  P.  Wms.  104.  6  Cr.  V.  C.  329.  But  the  court  of  Chancery^  if  it 
fees  caufe,  may  vary  its  own  orders.  Ex  parte  Grimftone,  Ambl.  706.  This  power  appears  to  have 
been  exercifed  in  the  court  of  Chancery  prior  to  the  eredion  of  the  courts  of  Wardfhip,  upon  the  diflb- 
lution  of  which  courts  it  again  reverted  to  the  Chancery.  2  Atk.  553.  And  that  court  will  exercife 
it  where  the  perfon  of  the  lunatick  is  amefnable,  but  the  property  is  out  of  the  jurifdldlion,  Ex 
farce  Marchionefs  of  Annandale,  Ambl.  80.  and  alfo  where  the  lunatick  is  abroad  j  for  the  jury  may  be 
lafisfied  without  an  infpedtion.     Ex  parte  So\it\\<:oi'i,  Id.  109.] 

My  Lord  Cohe  in  his  2  InJ}.  is  of  opinion,  that  by  the  common  2  inii.  14. 
law  the  king  had  no  prerogative  in  the  cuflody  of  an  idiot's  lands,  4  Co.  126. 
but  that  the  fame  belonged  to  the  lords  of  whom  the  lands  were  WJ^  ^^^^ 
holden,  and  that  the  fame  was  given  to  the  king  by  fome  a£l  of  the  ftatute 
parliament  after  the  making  oi  magna  chart  a  ^  and  before  the  ftatute  ^**  "°'^. '"" 
de  prisrogativa  regis^  l']  E.  z.  cap.  9.  but  in  4  Co.  Beverley  &  cafe  he  of  any  new 
lays,  that  this  prerogative  was  by  the  common  law,  and  that  the  right  of  the 
ftatute  de prarogativa  regis  is  only  declarative  thereof (^).  crown;  the 

put  this  paft  all  doubt.  But  whether  the  king  had  this  prerogative  by  the  common  law,  or  by  force  of 
fome  non-exifting  ftatute,  feems  not  fo  clear.  Bra£Von  makes  no  mention  of  it ;  but  Fieta  tells  us,  that 
certain  perfons,  called  tutcrcs,  ufed  to  have  the  cuftody  of  the  lands  idiotarum  et  Jluliorum ;  and  that  this 
truft  having  been  greatly  abufed,  an  aft  was  made  in  the  reign  of  Edw,  i.  giving  to  the  king  the  cuftody 
of  the  perfons  and  inheritances  idiotarum  et  fiullijrum,  being  fuch  a  natiuitate  j  with  a  refervation  to  the 
lord  of  all  his  lawful  cl«ims  for  wards,  relief,  and  the  like.  Fleta,  pa.  6.  §  lO.  Fleta  however  men- 
tions only  natural  fools :  but  the  very  introductory  words  of  the  ftat.  of  17  Ed.  a.  c.  10.  *'  baiet  provi' 
■liere''  /hew  a  pre-exiftent  right  in  the  crown  to  the  cuftwy  of  the  lands  of  lunaticks.J 

But  however  that  may  be,  now,  by  the  ftatute  de  prarogativn 
regis,  or  1 7  .£".  2.  cap.  9.  it  is  enaded,  "  That  the  king  lliall  have  the 
*<  cuftody  of  the  {c)  lands  of  natural  fools,  taking  the  profits  of  (c)  And  alfo 
*«  them,  without  wafte  or  deftrudion,  and  fliall  find  them  their  "'"  their 
"  neceflaries  of  wliofe  fee  foever  the  lands  be  holden  ;  and  after  chattels"'^ 
"  the  death  of  fuch  idiots,  he  ftiall  render  it  to  the  right  heirs,  fo  4 Co.  148. 
«*  that  fuch  idiots  fliall  not  alien,  nor  their  heirs  fliall  be  difin- 
«*  herited." 

And  cap.  JO.  of  the  fiid  ftatute,  "Alfo  the  king  {hall  provide 

«*  when  any  (that  before  time  hath  had  his  wit  and  memory)  hap- 

•*  pen  to  fail  of  his  wit,  and  there  are  many  per  lucida  intervalla, 

•*  that  their  lands  and  tenements  fliall  be  fafely  kept  without  wafte 

Vo;..  III.  M  m  «  and 
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*•  and  deflrucllon,  and  that  they  and  their  houfliold  {li-^ll  live  aiul 
*•  be  maintahied  competently  with  the  profits  of  the  fame,  and 
*'  the  refidue,  befides  their  fuflentation,  (hall  be  kept  to  their  ufe, 
*'  to  be  delivered  unto  them  when  they  eome  to  viglit  mind  ;  fo 
"  that  fucli  lands  and  tenements  fliall  in  no  wife  be  aliened,  and 
**  the  kingfliall  take  nothing  to  his  own  ufe  •,  and  if  the  party  die 
**  in  fuch  efhate,  then  the  refidue  (liall  be  dillributed  for  his  foul, 
**  by  the  advice  of  the  ordinary." 
(a)  Bro.  This  dillindion,' cilablifhed  by  this  ftatute,  between  the  king's 

Idiot,  4,  5.  jj-jtereft  in  the  lands  of  an  idiot  and  lunatick,  is  laid  down  and  ad- 
Moor,  4.'  mittedin  all  the  (a)  books  which  fpenk  of  this  matter  j  and  on  this 
pi.  I  J.  foundation  it  hath  been  (/-)  refolved,  that  the  king  may  grant  the 

4  Co  *\*7.    cuftody  of  an  (c)  idiot  and  his  lands  to  a  perfon,  his  heirs  and  ex^ 
C0.Lit.247.  ecutors,  and  that  he  had  the  fame  intereft  in  fuch  a  one  as  he  had 
(o)  3  Mod.    ill  his  ward  by  the  common  law. 
+■'-+•  .  .    , . 

Skin.  <;,  177,  pi.  7.  2  Sho*.  171.  pi.  164.  Vern.  9.  Prodgers  and  Lady  Frazier.  (c)  But  the  kinj 
cannot  giant  the  cuftody  of  the  body  and  Sands  of  a  lunat  ck  to  one,  to  take  the  profits  to  his  own  ufe. 
Moor.  4.  pi.  la.  adjudged.  [Though  the  king  or  great  feal  cannot  grant  a  lunatick's  eitate  without 
account;  yet  they  may  allow  as  great  a  falary  lor  the  maintenance  of  the  lunatick,  as  the  income  of  the 
eftate  amounts  10.     Sheldon  v.  Fortelcue  Aland,  3  P.  Wms.  no.] 

4  Co,  127.        But  though  a  lunatick  is  by  commiffion  to  be  untler  the  care  of 
a  Chan.        ^i^g  publick,  and  the  lord  chancellor  is  to  appoint  a  committee  for 
him  whofe  afis  arc  fubje£t  to  the  controul  and  correction  of  the 
court  of  Chancery  ;  yet  fuch  a  one,  whether  fo  appointed,  or 
whether  he  of  his  own  head  take  upon  him  the  care  and  manage- 
ment of  the  eftate  of  a  kinatick,  is  but   in  nature  of  a  bailiff  or 
trurtee  for  him,  and  accountable  to  him,  his  executors  or  admini- 
ftrators. 
Vern.  262.        And  as  the  committees  of  a  lunatick  have  no  intereft,  but  an- 
M^^\  "t      ^^^'^  during  pleafure,  it  hath  been  ruled,  that  they  cannot  make 
*  The  com-  Icafes,  nor  any  ways  incumber  the   lunatick's  eftate,  without  a 
mittee  of  a    fpecial  Older  from  the  court  of  Chancery,  where  the  profits  are  not 
i?n'i?^        fufhcient  to  maintain  the  lunatick  *. 

cannot 

make  a  leafe  of  the  lunatick's  lands  at  law.  Knipe  v.  Palmer.  2  Wilf.  130.  [Nor  can  he  prefent  to  a 
vacant  benefice.  The  right  of  prefentation  belongs  to  the  great  feal,  and  was  iirlt  alierted  by  Lord  Talboc. 
i  Wooddef.  409.] 

Vtrn.  262,  Alfo,  where  a  lunatick,  before  he  became  fuch,  made  a  mort- 
3*  gage  of  good  part  of  his  eftate  for  50/.  and  the  committee  trans- 

ferred this  mortgage,  and  took  up  3  or  400  /.  more  upon  it ;  it  was 
holden  by  my  lord  keeper,  that  the  mortgage  fhould  ftand  as  a 
fecuriy  for  the  50/.  only. 
Vern.  263.  And  as  to  improvements  and  buildings  on  the  lunatick's 
[But  the  eftate,  it  has  been  holden,  that  upon  his  death  the  heir  muft  be 
of  tiie  veal  ^^t  into  the  eftate  without  making  any  allowance  for  fuch  ini- 
eftate  of  a    provements. 

lunatick, 

may  exerclfe  the  fame  power  over  it  in  regard  to  cutting  timber  for  repairs,  as  any  difcieet  perfon  who 

was  the  abfolu^e  owner  of  the  foil  mij^ht  da..    Ex  parti  Ludlow,  2  Atk.  407.] 

aVcrn  T92.       The  committees  of  a  lunatick  having  invefted  part  of  the  luna- 
Awdley  ^"     ^^'^^'s  perfonal  eftate  in  a  purchafe  of  lands,  made  in  the  lunatick's 
name  to  him  and  his  heirs,  the  queftion  was,  whether  the  com- 
mittees 
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mittees  had  not  exceeded  their  power  by  changhig  the  perfonal" 
eftate  into  a  real  eftate,  arid  thereby  defeating  the  next  of  kin,  ia 
favour  of  the  heirs  at  law ;  and  after  great  debate,  and  upon  read- 
ing the  flatute  made  touching  the  granting  the  cuftody  of  the 
lunatick,  whereby  it  is  provided,  that  the  furplus  fhall  be  fafely 
kept  and  delivered  to  him,  if  he  recover ;  if  not,  upon  his  death 
to  be  employed  for  the  benefit  of  his  foul,  ^c.  the  court  decreed 
an  account  of  the  perfonal  eftate,  and  the  lands  purchafed  to  be 
fold,  and  the  money  to  go  and  be  divided,  as  perfonal  eftate, 
amongft  the  next  of  kin. 

[It  is  a  rule,  ftated  indeed  by  Lord  Hardivlcke  as  never  de-  Ex  pane 
parted  from,  not  to  vary  or  change  the  property  of  a  lunatick,  fo  Mf  chio- 
as  to  effefl  any  alteration  as  to  the  fucceffion  to  it.     But  Lord  nandak^ 
yipj^cy,  C.  decreed  (^7)  incumbrances  paid  off  in  the  lifetime  of  the  Ambi.  Sr. 
lunatick  out  of  favinj^s  of  the  eftate,  to  be  affigned  to  attend  the  {")/-=' h'"-^'^ 
inheritance,  and  not  m  trult  tor  the  next  or  kin,  the  ruling  prin-  u.-^q^. 
ciple  in  the  management  of  a  lunatick's  eftate,  being  the  doing 
that  which  is  moft  beneficial  to  the  lunatick.  It  is  upon  this  prin- 
ciple that  the  court  will  order  part  of  the  lunatick's  perfonal  eftate  v.sMie^y  °" 
to  be  laid  out  in  repairs  {b)^  or  even  upon  improvements  of  his  2  Atk.  414. 
real  eftate,  if  the  intereft  of  the  lunatick  requires  it,  and  the- (O-^^'^if""-''^ 
next  of  kin  cannot  (hew  good  caufe  againft  it.    So,  if  the  intereft  313^.  ch/ 
of  the  lunatick  requires  it(<:),  the  court  will  order  timber  upon  Rep.  510. 
his  eftate  to  be  cut  and  fold,  and  the  produce  of  it  will  go  to  his  LordComp- 
prerfonal  reprefentatives.     The  immediate  intereft  of  the  lunatick  oxen'den, 
is  the  only  objedl  which  the  court  attends  to  5  the  eventual  in-  4Br.  Ch. 
terefts  of  the  fucceffion  are  not  regarded :  There  is  no  equity  as  ^^P'  "^V' 
between  mere,  abfolute,  real,  and  perfonal  reprefentatives -,  they  5^,. 
muft  take  the  property  as  they  find  it ;  and  therefore  (J)  a  charge  [<^)  4  Br. 
upon  the  eftate  falling  into  the  lunatick  as  the  reprefentative  of  ^  •  ^^P| 
the  perfon  for  whofe  benefit  the  charge  was  made,  ihall  fink  for  jun.  261. 
the  benefit  of  the  heir. 

'  Where  the  cuftody  of  the  lunatick's  eftate  was.  granted  to  huf-   "Ex  parte 
band  and  wife,  the  wife  being  next  of  kin  to  the  lunatick,  Lord  ^J^'  S,^'^ 
Talbot  held,  that  the  hufband's  right  was  determined  by  the  death  143.* 
of  the  wife,  it  being  a  joint  grant,  and  a  mere  authority  without 
any  intereft.     But  it  is  not  ufual  to  grant  the  cuftody  to  two,  it 
being  attended  with  inconveniencies,  nor  was  the  hufb^and  necef-  2  P.  Vv^t;?. 
farily  joined  in  this  grant,  for  it  had  been  holden  by  Lord  Purler^  *'3''^' 
in  Ex  parte  Kingsmill^  Mich,  1720,  that  a  feme  covert  was  capable 
of  fuch  a  grant. 

Where  two  perfons  equally  a-kin  to  a  feme  lunatick,  the  one  a  Ex  parte 
man,  the  other  a  woman,  applied  for  the  commitment,  the  wo-  ^'^'"^e'g  ' 
man  was  preferred,  as  being  of  the  fame  fex,  and  better  knof/ing 
how  to  take  care  of  her. 

The  next  heir  is  feldom  permitted  to  be  committee  of  the  per—  i  Bl.  Qom, 
fon  of  the  lunatick,  becaufe  it  is  his  intereft  that  the  party  fliould  S^S- 
die :  but  there  lies  not  the  fame  obje£lion  to  the  next  of  kin,  for 
it  is  his  intereft  to  preferve  the  lunatick's  life,  in  order  to  increafe 
the  perfonal  eftate  by  favings,  which  he  or  his  family  may  be  en- 
titled to  enjoy.     It  is  ufual  therefore  to  grant  the  cuftody  of  the 

M  m  %  perfou 
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perfon  to  the  latter,  and  to  commit  the  management  of  the  eRate 
to  the  former,  it  being  clearly  his  intereft,  by  good  management, 
to  keep  it  in  condition.] 
freced.  Alfo,  the  cire  and  management  of  all  affairs  relating  to  idiots 

Chjn.  103.  ^^^  lunaticks  is  fo  peculiarly  under  the  power  and  diredlion  of 
j^g'  '^'  the  court  of  Chancery,  that  all  abufes  in  relation  to  them,  as  tak- 
[{a)  Or  not  ing  them  out  of  the  cullody  of  their  committees,  marrying  them, 
producin|:      ^^.^  /^\  .^^^  punifliable  as  contempts  to  that  court. 

theni,  when  \     /  r  1 

rcijuired.     Lord  Wenmaa's  cafe,   iP.  Wms.  701.     Ex  J>.irtc  LuiWow,  z  F.  Wms.  638.] 

Fx parte  [Although  the  guardianfliip  of  the  king  may  be  faid  to  be  dc- 

Grimftone,  tcmiined  by  the  death  of  the  lunatick,  yet  it  hath  been  holden, 

^nibi.706.  j,|^.jj  J.]     i;lvancellor  may  make  an  order  in  the  lunatick's  affairs  af- 

Armitrong,  ter  lus  death.] 

3  Dr.  Ch.  Rep.  238. 

4C0. 1:6.  But  it  feemeth,  that  the  \i  E.2.  JIat.  i.  cap.g.  which  giveth 
b.  Co.  Co-  ^i^g  wanlQiip  of  idiots  lands  to  the  king,  he  finding  them  conve- 
nient  maintenance  out  of  the  profits  thereof,  extends  not  to  co- 
pyhold lands,  for  the  prejudice  that  would  thereby  enfue  to  the 
lord  -,  but  yet  all  alienations  made  by  an  idiot  of  his  copyhold 
lands  after  ofhce  found,  (liall  be  avoided  by  the  king. 
Koy,  27.  And  yet  it  hath  been  holden,  thpt  though  the  king  cannot  have 

^°^- *"«•  the  cuftody  of  an  idiot  or  lunatick  copyholder,  by  reafon  of  the 
'^'  '    prejudice  that  might  accrue  to  the  lord  thereby,  that  yet  the  lord 

of  a  manor  de  covimtini  jure  hath  not  the  cuftody  of  a  lunatick's 
lands,  but  that  there  niufl  be  a  cuftom  to  w^arrant  it. 
Cro.  jjic.  But  it  hath  been  refolved,  that  the  lord  fhall  have  the  cullody 

^°5'  J-^*^"  of  one  that  is  mutus  is"  furdus,  without  alleging  any  cuftom  for 
„„.  ,  "  it ',  and  the  reafon  given  why  the  lord  (hall  have  the  cuftody  is, 
becaufe  otherwife  he  would  be  prejudiced  in  his  rents  and  fer- 
vices,  which  reafon  extends  as  well  where  there  is  no  cuftom,  as 
where  there  is;  and  if  the  cuftody  of  one  that  is  vnitus  i3  furdus 
of  common  right  belongs  to  the  lord,  by  the  fame  reafoti  of  on« 
that  is  a  lunatick. 
»  Koii.  And  though  the  king,  as  hath  been  faid,  has  the  fole  diredlion 

Abr.  546.  ^^^  management  of  Idiots,  tsc.  yet  a  private  perfon  may  confine 
a  friend  who  is  mad,  and  bind  and  beat  liim,  l^c.  in  fuch  man- 
ner as  is  proper  in  fuch  circumftances. 

Alfo,  by  the  \iAnn.  cap.  11.  reciting,  that  whereas  there  arc 
fometimes  in  pariflies,  towns,  and  places,  perfons  of  little  or  no 
eftates,  who,  by  lunacy  or  otherwife,  are  furioufly  mad,  and  dan- 
gerous to  be  permitted  to  go  abroad,  and,  by  the  laws  in  being, 
the  juf^ices  of  peace  and  ofliccrs  have  not  authority  to  reftrain 
and  confine  them,  it  is  enabled,  "  That  it  fliall  and  may  be  law- 
**  fa!  for  any  two  or  more  juftices  of  the  peace  where  fuch  luna- 
*'  tick,  or  mad  perfon,  ftiall  be  found,  by  warrant  under  their 
*<  hands  and  feals,  directed  to  the  conftables,  churchwardens,  and 
**  ovcrfeers  of  the  poor  of  fuch  parifh,  town,  or  place,  or  fome 
*«  of  them,  to  caufe  fuch  perfon  to  be  apprehended  and  kept 
"  fafely  locked  up  in  fuch  fecure  place  within  the  county  where 
«  fuch  parifti  or  town  ihall  lie,  as  fuch  juftices  fliall,  under  their 

*<  hands 
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'*  bands  and  feals,  dire£t  and  appoint ;  and  (if  fuch  juRlces  find 
■**  it  neceflary)  to  be  there  chained,  if  the  laft  legal  (a)  fettlement  {u)  Thataa 
**  of  fuch  pevfon  {hall  be  in  any  parifh,   town,  or  place  within  "iJotga'nsa 
"  fuch  county  ;  and  if  fuch  fettlement  (hall  not  be  there,  then  )i]te^a"nv" 
**  fuch  perfon  {hall  be  fent  to  the  place  of  his  or  her  legal  fettle-  other  poor 
**  ment,  as  vagrants  by  this  a£l  are  direfted  to  be  fent,  (whip-  '^^''''',  *"J* 
*'  ping  excepted)  and  fliall  be  kept  fafely  locked  up  or  chained  as  ther  ought' 
**  aforefaid  ;  and  the   charges  of  keeping  and  maintaining  fuch  to  maintain 
"  perfon  during  fuch  reihaint,  (which  fhall  be  for  and  during  hini;butif 

.  ne  Cannot 

*'  fuch  time  only  as  fuch  lunacy  or  madnefs  fhall  continue)  fliall  the  panfh' 

**  be  fatisfied  and  paid  by  order  of  two  or  more  jullices  of  the  or  place 

**  peace  for  the  county,  town,  or  place  where- fuch  fettlement  ^^'^^^heis. 

**  ihall  be,  out  of  the  ellate  of  fuch  perfon,  if  fuch  perfon  hath  an  2Saik'.427. 

**  eftate  to  pay  and  i^itisfy  the  fame  over  and  above  what  fhall  be  pi- 1« 
**  fufhcient  to  maintain  his  wife  and  children,  if  he  hath  any  ;  and 
*'  if  he  hath  not  fuch  an  eltatc,  then  the  charges  of  keeping  and 
"  maintaining  fuch  perfon,  during  fuch  reftraint,  fhall  be  fatisfied 
**  and  paid  by  fuch  ways  and  means  as  the  poor  of  fuch  parifh, 
**  town,  or  place,  are  by  the  laws  in  being,  to  be  provided  for." 

*'  Provided  that  this  a6l,  or  any  thing  conta-ned  therein,  fliall  *  See  alfo 

**  not  extend,  or  be  conllrued  to  extend,  to  reftrain  or  abridge  the  ^"'=  i^^^* 

•*  prerogative  of  the  queen,  or  the  power  or  authority  of  the  lord  c.  5.  §20* 

"  chancellor,  lord  keeper,  or  commifFioners  of  the  great  feal  for  power givea 

*'  the  time  being,  or  of  the  chancellor,  or  vice-chancellor  of  the  '?  t^'oj"'- 

O'  tices  to  con* 

•'  county  palatine  of  Laficajier  for  the  time  being,  or  of  the  ii^e  a  luna- 
"  chamberlain,  or  vice-chamberlain  of  the  county  palatine  of  tick,  if  his 
•*  Chejler  for  the  time  being,  touching  or  concerning  the  pre-  p'j^""^"^  ^ 

"    mifes*."  ty,  other-   ' 

wife  to  fend  him  to  his  fettlement. — [Private  mad-houfes  are  required  to  be  licenced,  and  are  other- 
wife  regulated,  by  flat.  14  Geo.  3>  c.  49.,  continued  by  Aat.  19  U.  3.  c.  15.,  and  made  peipecual  b/ 
ilat.  26  G.  3.  c.  91. J 


(D)  How  far  their  Want  of  Underftanding  fhall  be 
faid  to  be  prejudicial  to  them  in  Civil  Refpeds. 

A  N  idiot,  or  perfon  no7i  compos^  may  inherit,  bccaufe  the  law,  Co.Lit.a.8. 
^^  in  companion  to  their  natural  infirmities,  prefumes  them 
capable  of  property. 

Alfo  an  idiot,  or  perfon  of  noji  fane  memory,  may  purchafe,  be-  Co.  Lit. «. 
caufe  it  is  intended  for  their  benefit ;  and  if  after  recovery  of  their  *Vent.  203. 
memory  they  agree  thereto,  they  cannot  avoid  it ;  but  if  they  die 
during  their  lunacy,  their  heirs  may  avoid  it,  for  they  (hall  not  be 
fubjedl  to  the  contra(£ls  of  perfons  who  wanted  capacity  to 
cpntradl ;  fo  if,  after  their  memory  recovered,  the  lunatick,  or 
petfon  non  compoSy  die  without  agreement  to  the  purchafe,  their 
heirs  may  avoid  it. 

If  an  idiot  or  lunatick  marry,  and  die,  his  wife  fhall  be  en-  Co.  Lit. 
dowed  ;  for  this  works  no  forfeiture  at  all,  and  the  king  has  only  31*  ^• 
the  cuftody  of  the  inheritance  in  one  cafe,  and  a  power  of  pro-  '^^^'  ^*** 
viding  for  him  and  his  family  in  the  other  j  but  in  both  cafes  the 

i^^  m  3  freehold 
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.freehold  and  inheritance  is  in  the  idiot  or  lunatick  5  and  there- 
to?) Yet  t-;W^  fore  (.-7)  if  lands  defcend  to  an  idiot  or  lunatick  after  marriage, 
•Plow.  263.    3^(1  fj^g  Uncr,  on  office  found,  takes  thofe  lands  into  his  cullody, 
or  grants  them  over  to  another,  as  committee,  m  the  ulual  man- 
ner; yet  this  feems  no  reafon  why  the  hufband  fliould  not  be  te- 
nant by  the  curtcfy,  or  the  wife  endowed,  fince  their  title  does 
not  begin  to  any  purpofe  till  the  death  of  the  hufoand  or  wife, 
when  the  king's  title  is  at  an  end. 
Perk.  365.         A  lunatick  (hall  be  tenant  by  the  curtcfy,  and  fliall  have  dower; 
fo  though  a  woman,  being  a  lunatick,  kill  her  hufband,  or  any 
other,  yet  fhe  fliall  be  endowed,  becaufe  this  cannot  be  felony 
in  her,  who  was  deprived  of  her  underftanding  by  the  act  of 
God. 
Lit.  §<jc5.       If  a  perfpn  nofi  cotvpos  be  difleifed,  and  a  defccnt  call,  this,  it 
Co^  Lit.       jg  ^^jj^  j.^j^^g  ^^^^  j^jg  entry,  but  not  the  entry  of  his  heir ;  for 
regularly,  the  v.on  compos  in  this  cafe  cannot  allege  the  difability 
in  himfelf,  becaufe  he  cannot  be  fuppofed  confcious  of  it,  nor  is 
he  allowed  ever,  at  any  time,  to  allege  it,  for  when  he  is  once 
non  cotnpoSf  there  is  no  certain  time  when  he  can  be  adjudged  to 
recover  that  difability,  unlefs  where  he  is  legally  committed,  and 
tiien  the  a£l:s  during  his  lunacy  will  be  fet  afide  and  difcharged, 
and  afterwards  the  commiflion  fupcrfeded ;  for  in  no  other  way 
can  the  noti  compos  be  legally  reftored  to  his  rigiit,  and  to  his  ca^ 
patity  of  a£ling. 
4  Co.  23.  b.       A  perfon  non  compos ,  being  lord  of  a  copyhold  manor,  may 
(Jo.  Copy,     j^j^j^^g  s;rants  of  copyhold  eftates  ;  for  fuch  ellates  do  not  take  their 
107.  pcnechon  from  any  power  or  interell  m  the  lord,  but  trom  the 

cuflom  of  the  manor,  by  which  they  have  been  demifed   and  de-- 
mifeable  time  out  of  mind. 
Godolfh.  Idiots  and  lunaticks  are  both  by  the  civil  law,  and  likewife  by 

^^'Ph.  Leg.  ^i^g  common  law,  incapable  of  being  executors  or  adminiif  rators  ; 
for  thefe  difabilities  render  them  not  only  incapable  of  executing 
the  truft  repofcd  in  them,  but  alfo  by  their  infanity,  and  want  of 
tfnderftandiDg,  they  are  incapable  of  determining  whether  they 
will  take  upon  them  the  execution  of  the  truft,  or  not. 
Salk.  36.  Therefore  it  hatli  been  agreed,  that  if  an  executor  become  mn 

^ '  '•  compos,  that  the  fpiritual  court  may,  on  account  of  his  natural 

difability,  commit  adminiftration  to  another. 
2  Inft.  713.        An  idiot,  or  perfon  fw/i  composy  being  robbed,  fhali  be  (/-)  bound 
bound  by  a    ^X  ^  ^^^^  ^^  ^^'^^  goods  in  a  market-ovcrt. 

line  and  r,on-cUim,  "vide  tit.  Fir.ei  and  Recoferies,  and  a  Inft.  516.— —Cannot  bring  an  appeal  of  the 
death  of  his  ancellor.     2  Havv|c.  P.  C.  c.  23.  §  32. 

Kernot  v,  [If  a  defendant  become  infane  after  an  arrefl;  at  law,  it  is  nov/ 

Nwman,  fetikd,  that  this  is  no  reafon  for  difcharging  hinri  out  of  cultody. 

Rep.  350.  "po"  filing  coinmon  bail.     Nor  will  die  court  interpofe,  thougU 

ibberf.-n  v.  he  DC  infdnc  at  the  time  of  the  arreft.l 

Lord  GaU  ■• 

way,  6  M'e.'inRep.  532,     Mo;;  v.  V«ney,  ^.TermRep.  j;  j.j 


(E)    How   far   the  Want  of   Underftanding   will 
excufe  in  Criminal  Cafes. 

TT  is  laid  down  as  a  general  rule,  that  idiots  and  lunaticks,  being  Hawk.P.C. 
■■'   by  reafon  of  their  natural  difabilities  incapable  of  judging  be-  ** 
tween  good  and  evil,  are  punifliable  by  no  criminal  profecution 
vhatfoever. 

And  therefore  a  perfon,  who  (a)  lofes  his  memory  by  ficknefs,  sinft.  54.' 
infirmity,  or  accident,  and  kills  himfelf,  is  not  ^fe/o  defe.  fuUckT  * 

a  lucid  interval  kills  hlinfelf,  he  is  zfdo  defe.     Hal.  Hift.  P.  C,  411. 

So,  if  a  man  gives  himfelf  a  mortal  ftroke  while  he  is  mn  com-  Hal.  Hift, 

pos^  and  recovers  his  underftanding,  and  then  dies,  he  is  not  felo  ?•  0,412. 
defe;  for  though  the  death  complete  the  homicide,  the  aiSt  muft 
be  that  which  makes  the  offence. 

But  it  is  not  [b]  every  melancholy  or  hypochondriacal  diftem-  Hal.  Hift. 

per  that  denominates  a  rmn  non  compos,  for  there  are  fev;^  who  fAS"^"' 

commit  this  offence,  but  are  under  fuch  infirmities;  but  it  muft  Mod"ioo. 

be  fuch  an  alienation  of  mind  that  renders  them  to  be  madmen,  it  is  faid  to 

or  frantick,  or  deftitute  of  the  ufe  of  reafon.  ^^.f.*'^  P''^ 

'  vailing  opi- 
nion, that  a  perfon  who  k'l!s  h'mfelf  muft  be  r.on  compos  of  courfe;  on  this  fuppofition,  that  it  is  im. 
poflible  a  man  in  his  fenfes  ihoutd  do  a  thing  ft»  jepugnaa:  to  reafon  and  nature.  But  in  Hawk,  P.  C. 
c.  27.  §  3.  this  notion  is  exploded.     And  I'o  in  Comb.  2,  3. 

And  as  a  perfon  non  compos  cannot  be  TifeJo  defe  by  killing  him-  Hal.  Hift. 
felf;  fo  neither  can  he  be  guilty  of  homicide  in  killing  another,  „  ^j^^pp 
nor  of  petit  treafon :  alfo,  if  one  who  has  committed  a  capital  2.  ^ij^fu. ' 
offence  become  non  compos  before  conviction,  he  fhall  not  be  ar-  /"^^.  letter 
raigned  ;  and  if  after  convi6lion,  he  fhall  not  be  executed.  (B),  8o,8r; 

It  feems  to  have  been  {c)  anciently  holden,  in  refpett  of  that  (r)  Fitz. 
high  regard  which  the  law  has  for  the  fafety  of  the  king's  perfon,  ^'oron.  351. 
that  a  madman  might  be  punifhed  as  a  traitor  for  killing  or  offering  4. co.  124° b*. 
to  kill  the  king;  but  this  is  now  {d)  contradicted  by  better  and  zRoii.Rep. 
later  opinions.  324- 

46.  Co.  Lit.  247,  H,  P.  C.  10.  43;  Hawk.  P.  C.  -.,  and  herewith  my  Lord  Hale  feems  to  agree, 
Hal.  Hift.  P.  C.  36,  37.  For  he  fays,  that  the  reafon  is  the  fame  between  homicide  and  treafon,  and 
that  he  that  cannot  act  felonki,  or  ammo  felonko,  cannot  adV  frodiur'ie.  But  as  this  exception  laid 

down  by  my  Lord  Coke,  4  Co.  124.,  though  contiadiifled  by  himfelf,  3  Inft.  46.,  tends  fo  much  to  the 
fafety  of  the  king's  perfon,  he  is  not  willing  to  queftion  it. 

The  great  difficulty,  in  thefe  cafes,  is  to  determine  where  a  Hai.  Hift. 
perfon  (hall  be  faid  to  be  fo  far  deprived  of  his  fenfe  and  memory,  ^-  ^-  3°' 
as  not  to  have  any  of  his  actions  imputed  to  him  ;  or  v/here,  not- 
•withftanding  fome  defeats  of  this  kind,  he  ftill  appears  to  have 
fo  much  reafon  and  underftanding  as  will  make  him  accountable 
for  his  actions,  which  my  Lord  Hale  diftinguiflies  between,  and 
calls  by  the  names  of  total  and  partial  infanity  ;  and  though  it  be 
difhcult  to  define  the  indlvifible  line  that  divides  perfect  and  par- 
tial infanity,  yet,  fays  he,  it  muft  reft  upon  circumftances,  duly 

Voi..m.  *Mm4  to 
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to  be  weighed  and  confidered  both  by  the  judge  and  jury,  left  on 
the  one  fide  there  be  a  kind  of  inhumanity  towards  the  defeft  of 
human  nature,  or  on  tlie  other  fide  too  great  an  indulgence 
given  to  great  crimes;  and  the  bed:  meafure  he  can  think  of  is 
this  :  Such  a  perfon,  as  labouring  under  melancholy  dillempers, 
hath  yet  ordinarily  as  great  underllanding  as  ordinarily  a  child  of 
fourteen  years  hath,  is  fuch  a  perfon  as  may  be  guilty  of  treafon 
or  felony. 
iidefupra.  It  hath  been  already  obferved,  that  he  who  is  guilty  of  any 
l^)-  crime  whatfoever  through  his  voluntary  drunkennefs,  (hall  be  pu- 

nifticd  for  it  as  much  as  if  he  had  been  fober. 
Keil.  53.  Alfo,  he  who  incites  a  madman  to  do  a -murder,  or  other  crime, 

u^*"i,'^'p  r^    is  a  principal  offender,  and  as  much  punilhable  as  if  he  had  done 
it  himfelf. 


Hawk.  P.C. 


zRoU.Abr.       And  here  we  mud  obferve  a  difference  the  law  makes  between 

547-  civil  fuits,  that  are  terminated   ;'//  compejifationem  dnviiii  illnti,  and 

Co  Li't:''^  criminal  fuits,  or  profecutions,  that  are  ad pcenam  is"  in  v'wdicluni 

247.  Hawk,  criminis  commijjl ;  and  therefore   it  is  clearly  agreed,  that  if  one 

P.C.  2.  who  wants  difcretion  commits  a  trefpafs  againfl  the  perfon  or 

p.  c.  I :  poflelTion  of  another,  he  fliall  be  compelled  in  a  civil  a6lion  to  give 

16.33/  fatisfattion  for  the  damage. 

(F)  How- far  their  Acls  are  good,  void,  or  voidable: 
And  of  the  late  Provifions  by  Statute-Law. 

'4  Co.  124.  "OERE  we  muft  firfl  dlftingulfh  between  TuCts  done  by  idiots 

2  And.  145.  AX   ^^^  lunaticks  z« /Ji-i/j-,  and  in  a  court  of  record-,  that  as  to 

(<i)  A  pur-  thofe  folemnly  acknowledged  in  a  court  of  record  (a),  fines  and 

chafe  at  a  recoveries,  and  the   ufes  declared  on  them,  they  are   good,   and 

gieac  under-  ^^^   neither  be   avoided  by  themfelves  nor  their  reprefentatives  ; 

deed,  fine,  foi^  it  IS  to  be  prefumcd,  that  had  they  been  under  thefe  difabili- 

and  reco-  ties,  the  judges  would  not  have  admitted  them  to  make  thefe  ac- 

;'^^!'''l''-  knowledgments. 

a  lunatick,  but  previous  to  his  being  found  fuch,  faid  to  be  fet  afule  in  Chancery.  zVern.  67S. 
[A  court  of  equi.y  is  indeed  re[;orteJ  in  one  cafe  to  have  rc';ieved  a  rEmaiiider-man  aga!nfV  a  fine 
levied  by  an  idiot,  even  againft  a  purchafer.  Tothil's  Tranfadlions,  4z.  That  it  would  relieve  in  this 
cafe  in  the  fame  manner  as  it  relieves  againft  fines  levied  in  the  ca.e  of  fraud,  Mr.  Fonblaiique  thinks 
is  infsrrabie  from  the  argument  in  Day  v,  Hungat,  i  Ro.Rep.  115.     Eq.  Tr.  48. 

4  Co.  124.         Therefore  if  tl  perfon  mn  compos  acknowledges  a  fine,  it  fhall 
a  Inft.  483.  ftajid  againfl  him  and  his  heirs  ;  for  though  the  judges  ought  not 
Fines,  7*5.      to  admit  of  a  fine  from  a  madman  under  that  difability,  yet  when 
C0.Lit.247.  it  is  once  received  it  flrall  never  be  reverfed,  becaufe,  the  record 
12  Co.  123.  and. judgment  of  the  court  being  the  higheft  evidence  that  can  be, 
the  law  prefumes  the  conufor  at  that  time  capable  of  contradling  j 
and  therefore  the  credit  of  it  is  not  to  be  contefted,  nor  the  re- 
cord avoided  by  any  averment  againfl:  the  truth  of  it. 
ft  And. .193.       So,  in  cafe  of  a  fine,  levied  by  an  idiot,  it  fhall  Hand  againfl  him 
4  Co.  124.    and  his  heirs ;  for  no  averment  of  idiocy  can  vacate  the  fine  j  nor 

will 
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will  an  office,  finding  him  an  idiot  a  fiativitaie,  be  fufficient  to 
reverfe  the  fine,  for  that  were  to  leflen  the  credit  of  judgments  in 
courts  of  record,  by  trying  them  by  other  rules  than  themfelves. 

As  to  acts  done  by  them  in  pais,  they  are  diftinguiflied  into  void  4C0. 124., 
and  voidable,  though  as  to  tliemfelves  they  are  regularly  unavoid-  5*  ^  t'ever- 
able,  becaufe  no  man  is  allowed  to  difable  hlmfelf,  for  the  infe-  suoudv* 
curity  that  may  arife  in  contracts  from  counterfeit  madnefs  and  Marfliai, 
folly :  befides,  if  the  excufe  were  real,  it  would  be  repugnant  that  ^'■°-  ^'; 
the  party  {hould  know  or  remember  what  he  did  ;  but  the  heirs  fctfitr.  And 
and  executors  may  avoid  fuch  a£ls  in  pais,  by  pleading  the  difa-  fo2Bi. 
bility  J  for  there  is  no  fuch  repugnancy  in  their  pleading  it.  Comm.agi. 

Boen,  zStr.  1104.]     Ero.  tk.  Fai:,  62.     F.  N.  B.  202. 

The  feoffment  of  an  idiot,  or  tion  compos,  Is  not  void,  but  void-  4C0.  123., 
able  ;  but  it  cannot  be  avoided  by  himfelf  by  entry,  ^c.  and  the  ^^-   Show. 
reafon  hereof  given  in  fome  books  is,  as  before  obferved,  becaufe  carth.'iu. 
no  man  by  lav/  is  permitted  to  difable  himfelf-,  but  the  better  rea-  435.    Ld. 
fon  in  this  cafe  feems  to  be,  that  anciently  thefe  feoffments  were  ^^1"^^^^^' 
made  not  only  for  the  benefit  of  the  parties,  but  of  the  realm,  I  Saik.  427.' 
being  annually  paid  for  by  the  attendance  of  the  tenants  in  military  pi.  3. 
fervice,  or  in  tillage,  and  fo  were  prefumed  to  be  equally  for  the  show.  296. 
benefit  of  the  lord  and  tenant,  and  therefore  they  were  not  holden  pi.  30." 
to  be  void  in  themfelves  ;  and  though  an  infant,  at  the  age  of  dif-  Comb.  468. 
cretion,  defined  by  the  law,  might  avoid  them,  and  choofe  which  is  ^^  ^°'i' .. 
moll  for  his  benefit  -,  yet  as  to  a  perfon  of  non  fane  memory,  there  ^oc!  pi.  10! 
being  no  time  defined  when  he  recovers  his  fenfes,  he  cannot  avoid  2  Saik.  576. 
fuch  a£ls  of  his  own  by  any  fubfequent  a£l  of  his  ;  but  the  king,  P         ^ 
who  is  the  univerfal  curator  of  all  madmen,  may  by  writ  de  idiota 
inquirendo  avoid  fuch  alienation,  on  office  found  •,  for  the  office, 
being  of  equal  or  greater  folemnity  than  the  feoffment,  gives  notice 
to  all  men  in  whom  the  freehold  is  vefted ;  and  after  fuch  office, 
if  the  commiffion  of  lunacy  be  difcharged,  the  lunatick  is  reftored 
to  his  lands,  becaufe  the  king  is  the  proper  perfon  to  judge  whe- 
ther fuch  alienations  are  for  the  benefit  of  the  lunatick,  or  at  what 
time  he  is  to  be  looked  upon  to  be  reftored  to  his  fenfes :  alfo,  the 
heir  may  avoid  fuch  alienations  by  entry  or  writ  of  dum  fiiit  non 
composy  for  the  reafons  before  given  :  but  the  fine  or  recovery  of  a 
lunatick  cannot  be   avoided,  becaufe  they  are  acls  of  record,  and. 
the  judges  are  fuppofed  to  take  care  that  no  fuch  ahenations  be 
allowed,  and  if  they  be,  there  is  no  way  of  re(Slifying  the  error  by 
a  matter  of  equal  notoriety. 

But  though  the  king,  or  heir,  may  avoid  the  feoffment  of  a  non  Ley, 25, 26. 
composy  yet  if  fuch  a  one  be,  by  inquifition,  found  an  idiot  a  nativi-  ^°'^^°' 
tatBy  or  a  lunatick  from  fuch  a  time,  though  the  inquifition  hath  cafe, 
relation  to  the  nativity,  or  time  of  his  becoming  a  lunatick,  fo  as 
to  avoid  mefne  a£ls,  yet  it  fliall  not  have  relation  to  thefe  time^  to 
entitle  the  king  to  the  mefne  profits,  for  thefe  the  tenant  Is  entitled 
to  in  confideration  of  the  fervices  which  he  is  obliged  to  do  to 
thofe  of  whom  the  land  is  holden  :  [a)  alfo,  the  king's  title  muft  {a)  v\dt 
appear  by  matter  of  record,  which  cannot  be  before  the  inqui-  ^'"^w*  488. 
Ction  found. 

Alfo, 


33^ 
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4    Co.     124; 

lis- 


4.  Co.  124*  Alfo,  fuch  heirs  and  reprefentatives,  as  can  take  advantage  tf 
the  voidable  a£ts  of  thofe  they  reprefcnt,  muft  be  privies  in  blood, 
as  heirs  are,  or  by  rcprefentation,  as  executors  ;  but  privies  in 
eftate,  as  thofe  in  remainder  or  reverfion,  or  by  tenure,  as  the 
lord  by  efchcat,  cannot  take  advantage  of  the  difability  of  him  who 
made  the  feoffment. 

But  the  releafe,  furrender,  letter  of  attorney  to  give  livery,  war- 
ranty, or  any  other  deed  or  writing  obligatory,  though  they  regu- 
larly at  law,  as  hath  been  faid,  bind  the  non  compos^  are  mere  nul- 
lities with  refpeft  to  others,  and  differ  from  a  feoffment,  which  is 
a  matter  of  greater  folemnity,  being  anciently  tranf:icted  coram 
paribus  curiis,  who  figned  their  atteftation  to  the  fame,  which,  it 
is  prefumed,  they  would  not  have  done,  had  the  indifcretion  been 
apparent. 

Therefore,  where  a  perfon  fio/i  compos  being  tenant  for  life,  with 
2.Saik.  427.  remainder  to  his  firft  and  other  fons,  remainder  over,  did  before 
v\.2.'  '  *^^  birth  of  any  fon  furrender  to  him  in  remainder,  with  an  intent 
to  deftroy  the  contingent  remainders,  and  died,  leaving  iffue  a 
Ion  ;  in  this  cafe  it  was  holden,  ly?.  That  the  furrender  was  void 
ab  i/iitio,  and  not  barely  voidable  ;  for  had  it  been  voidable  only, 
yet  if  at  any  time  it  had  been  effe£lual  to  merge  the  eflate  for  life 
before  the  birth  of  a  fon,  it  could  not  have  been  revived  again  by 
any  acl  ex pojl  faBo.  idly.y  That  the  furrender  being  void  ab  initio^ 
adjudged  in  the  fon,  though  he  did  not  claim  as  heir,  but  by  way  of  remainder, 
^"  ^'  j".'^  may  take  advantage  of  it  :  and  ■  this  refolution  feems  agreeable  to 
the  ftridleft  rules  of  reafon  and  law  j  for  if  the  furrender  had  been 
allowed  good  or  voidable  only,  it  would  have  been  prejudicial  to 
all  his  fons  after  born,  who  were  flrangers,  and  thiixl  perfons,  and 
there  could  no  ufe  be  made  of  the  furrender  but  to  do  them  mif- 
chief,  which  the  a61:s  of  a  madman  ought  not  to  be  allowed  to  do, 
when  by  a  reafonable  conflruclion,  it  is  in  the  power  of  the  court 
to  help  them  :  and  in  this  cafe  a  difference  was  taken  between  a 
land,  grant  a  feoffment  and  livery  made  p'ropriis  mambiis  of  an  idiot,  and  the  bare 
eutof  "he''  execution  of  a  deed  by  fealing  and  delivery  thereof,  as  in  cafes  of 
fame  land  in  furrenders,  grants,  releafes,  C5^f .  which  have  their  ftrength  only 
fee,  and  die,  jjy  executing  them,  and  in  which  the  formality  of  livery  and  feifin 
enter 'and  ^^  not  fo  much  regarded  in  the  law  ;  and  therefore  the  feoffment 
the  grantee    is  not  merely  void,  but  voidable  ;  but  furrenders,  [a)  grants,  ^c» 

dillrain  for      ^y  ^^  J^jJqj  ^j-g  y^j^    ^^  initio. 

the  rent  be-        ' 

hind,  the  heir  ihall  have  an  aiflion  of  trefpafs  ;  but  if  the  grantee  had  diflrained  in  the  life  of  the 

grantor  for  the  rent  behind,    the  grantor  /hould  not  have  an  action  of  trefpafs  3  for  he  cannot  avoid  his 

deed  by  difabling  himlelf.     Perk.  §  ai. 

If  an  idiot  or  lunatick  enter  into  a  recognizance,  or  acknowledge 
a  ftatute,  neither  they  themfelves,  nor  their  heirs  nor  executors 
can  avoid  them  ;  for  thefe  are  fecurities  of  a  higher  nature  than 
fpecialties  and  obligations,  which  yet  they  themfelves  cannot  avoid, 
and  being  matters  of  record,  and  equivalent  to  judgments  of  the 
fuperior  courts,  neither  they  themfelves,  their  heirs  nor  executors, 
can  avoid  them. 

If  parceners  of  non  fane  memory  make  partition,  unlefs  it  be  equal, 
it  fliali  only  bind  the  parties  themfelves,  but  not  their  iffue  :  and  the 

reafon 


Carth.  415. 


Show.  Par. 
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reafon  It  binds  the  parties  themfi-lves  Is  the  fame  for  which  all 
other  contrails  bind  them,  viz.  becaufe  no  man  is  admitted  to 
ftultify  himfelf :  and  the  rfiafon  their  ifTue  may  avoid  fuch  parti- 
tion is  the  fame  iikewife  for  which  they  may  avoid  all  other  con- 
tracts made  by  fuch  anceftors  during  their  infanity,  viz.  becaufe 
they  may  be  admitted  to  fhew  the  incapacity  of  their  anceftor,  and  4  Co.  125, 
fo  avoid  all  a£ls  done  by  them  during  that  time. 

And  although,  as  hath  been  obferved,  according  to  the  flrl£l 
rules  of  law  no  perfon  is  allowed  to  ftultify  himfelf,  yet  it  feems 
that  even  at  law  the  contradls  of  idiots  and  lunaticks,  after  office 
found,  and  the  party  legally  committed,  are  void,  and  it  muft  be 
at  the  peril  of  him  who  deals  with  fuch  a  one  ;  and  that  if  after- 
wards the  commiiTion  of  lunacy  be  fuperfeded  or  difcharged,  the 
non  coinpos  fhall  be  reftored  to  his  legal  right :  but  this  it  feems, 
jnuft  be  at  the  fuit  and  application  of  his  committee. 

Alfo,  there  are  frequent  inftances  in  equity,   where  not  only  But  for  this 
idiots  and  lunaticks,  who  come  within  the  protedion  of  the  law,  '"'^^Chan. 
but  alfo  perfons  of  weak  underftandings  have  been  relieved,  when  jrV^ver 
they  appeared  to  have  been  impofed  upon  in  their  dealings*,  and  iss.zVem. 
unreafonable  purchafes,  and  fecurities  obtained  from  them  have  ''•^P- 4H' 
ken  fet  afide  in  their  favour.  ^,.^,  iaf^JgrZem, 

A  bill  was  brought  by  a  lunatick  and  his  committee,  to  fet  afide  Abr.  iq. 
a  fettlement  which  had  been  obtained  from  him  by  the  defendant  279.R'^^« 
before  the  ifluing  out  of  the  commiffion  of  lunacy,  but  fubfequent  ^'  '  '"* 
to  the  time  wherein  by  the  commiffion  he  was  found  to  have  been 
a  lunatick,  and  the  bill  charged  feveral  a£ls  of  infanity  and  diftrac- 
tion  previous  to  the  making  of  the  fettlement,  and  the  ilTuing  out  of 
the  commiffion ;  and  charged  Iikewife,  that  the  commiffion  of 
lunacy  was  ftill  in  force  :  to  this  bill  the  defendants  demurred,  for 
that  it  was  againft  a  known  maxim  in  law,  that  any  perfon  fliould 
be  admitted  to  ftultify  himfelf;  becaufe  during  the  continuance  of 
the  lunacy  he  cannot  be  fuppofed  to  know  what  he  did.  But  my 
lord  chancellor  over-ruled  the  demurrer,  and  faid,that  rule  was  to 
be  underftood  of  a£ls  done  by  the  lunatick  to  the  prejudice  of 
others,  that  he  ffiould  not  be  admitted  to  excufe  himfelf  on  pre- 
tence of  lunacy,  but  not  as  to  adls  done  by  him  to  the  prejudice  of 
himfelf ;  befides,  here,  the  committee  is  Iikewife  plaintiff,  and  the 
feveral  charges  of  lunacy  are  by  him  in  behalf  of  the  lunatick  ;  and 
it  has  been  always  hokien,  that  the  defendant  muft  anfwer  in  that 
cafe  ;  and  fo  he  was  ordered  to  do  here,  though  the  fettlement  was 
not  unreafonable  in  itfeif,  being  only  to  limit  the  eftate  in  queftion 
to  the  defendants  the  uncles,  in  cafe  of  failure  of  iffiie  male  of 
the  lunatick,  with  power  for  the  lunatick  to  charge  the  fame 
with  confiderable  portions  for  his  three  daughters,  with  a  power  of 
revocation 

Idiots  and  lunaticks,  during  their  lunacy,  are  incapable  of  mak-  Swinb.  71. 
ing  [a)  any  will  or  teitament ;  as  are  alfo  perfons  grown  childith  by  Godoiph. 
reafon  of  extreme  old  age :  fo,  one  aftually  drunk,  if  he  be  fo  drunk  J^^ Z^)  -nie 
as  to  have  loft  the  ufe  of  his  reafon  :  but  though  a  perfon  who  wants  ftatute  of 
^nderftauding  cannot  make  a  will,  vet  the  rule  herein  is  not  to  be  3-  h.  s. 

5  taken 
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power  to  taken  from  his  not  being  able  to  meafure  an  ell  of  cloth,  tell  twenty, 
fifb°^  or  the  like  J  but  whether  he  have  fenfe  enough  to  difpofe  of  his 
will, except    eftate  (fl)  with  underllanding. 

infants,  idiots,  feme  coverts,  and  perfons  of  non  fane  memory,  (a)  That  it  ii  fuflicicnt  that  he  be 
abic  Co  anfwcr  to  familiar  and  ufual  queitiont.     Cro.  Jac.  41^7.     6  Co.  23.  a. 

Swlnb.  72.        But  every  perfon  making  a  will  is  prefumed  to  be  of  found  un- 

Oodoiph.  derilanding,  until  the  contrary  be  proved  ;  fo  that  the  onus  probandi 

lo\. ^800  ^'^^  °"  '^^^  other  fide  :  if  the  teftator  ufed   to   have  fits  and  lucid 

147.   [For  intervals,  and  it  cannot  appear  whether  the  will  be  made  in  the 

the  rules  of  one  Or  the  oth'.^r  time,  it  fliall  be  prefumed  to  be  made  in  the  lucid 

w"auhaii"^  intervals,  if  there  be  no  argument  of  folly  in  the  will ;  nay,  though 

beconfider-  the  tcltator  had  no  lucid  intervals,  yet  if  it  cannot  be  proved  that 

ed  a  lucid  he  was  mad  at  the  time  of  making  the  will,  it  fliall  be  prefumed 

whirr  pre-  ^^'^^^'^  ^as  an  intermiihon  of  madnefs  at  the  time  of  making  the 

viousiunacy  will,  if  the  will  be  a  fenfible,  orderly  will;  but  the  lead  word  of 

hath  been  foUy  in  fuch  a  will  will  Overthrow  it :  on  the  other  hand,  if  one 

admi^tied''  ^^  ^  "^^^7  i^^iot,  and  make  a  good  fenfible  will,  yet  the  will  Ihall 

fee  Attor-  not  (land. 

ney-General  v.  Panther,  Fonbl.  Eq.  Tr.  65.  n.  x.     3  Br.  Ch.  Rep.  44.1.] 

Codoiph.  If  a  perfon  of  found  memory  makes  his  will,  and  afterwards 

61*  b*  °  becomes  non  tonipcs,  this  is  no  revocation  of  the  will;  yet  (^)  a 
{{=)  Vern.  hill  will  not  lie  in  the  lifetime  of  the  m/i  compos,  to  eftablifh  the 
1^5-  teftimony  of  the   witnefs  in  perpetuam  rei  tnemoriam  to   fuch    a 

will. 

Owen  V.  [Courts  of  equity  will  not  only  fuftain  contra£ls  completed  by 

J  Vez  s^      ^^^^  lunatick  whilft  fane  ;  but,  under  fome  circumftances,  will  en- 

Tonbi.  Eq.     force  performance  of  fuch  as  were  entered  into  before,  but  were 

Ir.  46.        not  complete  at  the  time  of  the  lunacy  :  "  for  the  change  of  the 

*'  condition  of  a  perfon  entering  into  an  agreement,  by  becom- 

**  ing  lunatick,  will  not  alter  the  rights  of  the  parties,  which  will 

•*  be  the  fame  as  before,  provided  they  can  come  at  the  remedy  j 

**  as,  if  the  legal  eftate  be  vefled  in  truftees,  a  court  of  equity 

**  ought  to  decree  a  performance  ;  but  if  the  legal  eftate  be  vefted 

**  in  the  lunatick  himfelf,  that  may  prevent  the  remedy  in  equity, 

*'  and  leave  it  at  law."J 

[By  «at.  By  the  4  Geo.  2.  cap.  10.  it  is  enaded,  «  That  it  ftiall  and  may 

1 5  Ceo.  2.     <c  be  lawful  to  and  for  any  perfon  or  perfons,  being  idiot,  luna- 

c.  30.  the       tt     •   ^  •  r         1  •  • 

ni;(#rijge  of  tick,  or  mn  compos  mentiSy  or  tor  the  committee  or  committees 

a  perfon        «  of  fuch  pcrfou  or  pcrfons,  in  his,  her,  or  their  name  or  names, 

aVuVa'i'ck     "  ^y  *^^  diredion  of  the  lord  chancellor  of  Great  Britain,  or  the 

fhaii  be  null  "  Jord  keeper,  or  commifhoners  of  the  great  feal  for  the  time  be- 

and  void,       <«  jng,  fignified  by  an  order  made  upon  hearing  all  parties  con- 

prevfou'fly''^   "  cerned,  on  the  petition  of  the  perfon  or  perfons  for  whom 

declared        **  fuch  pcrfou   or  pcrfons,  being  idiot,  lunatick,  or  non  compos 

fane  by  tlie    *'  mentis,  {hall  be  feifed  or  pofTefled  in  truft,  or  of  the  mortgagor 

«iior  oT'his   "  ^^  mortgagors,  or  of  the  perfon  or  perfons  entitled  to  the  monies 

truftces.J      "  fecured  by  or  upon  any  lands,  tenements,  or  hereditaments, 

"  whereof  any  fuch  perfon  or  perfons,  being  idiot,  lunatick,  or 

"  non  compos  mentis,  is  or  are,  or  fhall  be  feifed  or  poflefled  by 

<•  way  of  mortgage,  or  of  the  perfon  or  perfons  entitled  to  the  ' 

"  redemption 
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«<  redemption  thereof,  to  convey  and  aflure  any  fucK  lands,  tene- 
*'  ments,  or  hereditaments,  in  fipch  manner  as  the  lord  chancel- 
**  lor,  ^l:  fhall  by  fuch  order  fo  to  be  obtained  dire£l,  to  any 
*'  other  perfon  or  perfons  ;  and  fuch  conveyance  or  afliirance,  fo 
*'  to  be  had  and  made  as  aforefaid,  {hall  be  as  good  and  efFedtual 
<*  in  law,  to  all  intents  and  purpofes  vi^hatfoever,  as  if  the  faid 
**  perfon  or  perfons,  being  idiot,  lunatick,  or  no/i  compos  mentis, 
*'  was  or  were,  at  the  time  of  making  fuch  conveyance  or  aflur- 
*'  ance,  o^  fane  mind,  memory,  and  underftanding,  and  not  idiot, 
"  lunatick,  or  non  compos  mentis,  or  had  by  him,  her,  or  them- 
*<  felves  executed  the  fame  ;  any  law,  ^c." 

And  it  is  further  enabled,  **  That  all  and  every  fuch  perfon 
"  and  perfons  being  idiot,  ^c.  and  only  truftee  or  truftees,  mort- 
*'  gagec  or  mortgagees  as  aforefaid,  or  the  committee  or  com- 
**  mittees  of  all  and  every  fuch  perfon  and  perfons  being  idiot, 
*<  lunatick,  or  non  compos  mentis,  and  only  fuch  truftee  or  moit- 
*«  gagee  as  aforefaid,  (hall  and  may  be  empowered  and  com- 
«  pelled,  by  fuch  order  fo  as  aforefaid  to  be  obtained,  to  make 
"  fuch  conveyance  or  conveyances,  aflurance  or  aflurances  as 
<*  aforefaid,  in  like  manner  as  truftees  or  mortgagees  of  fane  me- 
**  mory  are  compellable  to  convey,  furrender  or  alFign  their  truft- 
«*  eftates  or  mortgages." 

[It  is  doubtful  whether  the  words  of  this  aft  include  all  luna-  Ex  parte 
ticks,  as  well  fuch  as  are  at  large,  as  thofe  of  whom  cuftody  hath  Marchio- 

,  111  r     ^  neis  or  An- 

been  granted  by  the  great  feal.]  nandaie,  Ambi.  «j. 

By  the  ftat.  2^  Geo.  2.  r.  31.  lunaticks  are  enabled  to  furren- 
der leafes  under  the  direftion  of  a  court  of  equity  for  the  pur- 
pofe  of  renewing  them, 

(G)  How  they  are  to  fue  and  defend. 

TTTHEN  an  idiot  doth  fue  or  defend  he  fhall  not  appear  by  Co  Lit. 
*  '     guardian,  [a)  procheiti  amy,  or  attorney,  but  he  muft  be  ever  ^^■'^  ^ 

^in  proper  perfon.  ^^^  The  ftatute  W^e(l.2.  c.  15.  extends  not  to  an  idiot,     z  Init.  350. 

But  otherwife  of  him  who  becomes  non  compos  mentis :  for  he  4  Co.  124. f». 
fliall  appear  by  guardian,  if  within  age,  or  by  attorney,  if  of  full  ^^'"^.-^1'°' 

age.  Saund.23j. 

If  a  trefpafs  be  committed  in  the  lands  of  a  lunatick  who  is  2  Sid.  1^15. 
legally  committed,  [b)  the  committee  cannot  bring  an  aclion  of  [^j^^Jg^j,"*^  * 
trefpafs  ;  but  this  muft  be  brought  in  the  name  of  the  lunatick.       commenced 

to  be  relieved  againft  a  debt  afligned  by  the  lunatick  without  confideration  ;  it  was  ho'.den  not  neceflary 
that  the  lunatick  fhould  be  made  a  party.  [For  this  would  have  been  to  (lultify  himfelf.  i  Ch.  Caf.  i  i-j. 
But  he  may  be  party  to  a  fuit  to  enforce  an  agreement  entered  into  before  his  lunacy,  for  there  that  ob- 
jeilion  doth  not  arife.     i  Ch.  Ca.  153-] 

If  a  lunatick  be  fued,  he  muft  have  a  committee  afligned  to  Vern.  io6. 
him  to  defend  the  fuit. 

[So,  if  a  perfon  who  is  in  the  condition  of  an  idiot  or  luna-  Mitf.  Eq. 
tick,  though  not  found  fuch  by  inquihtion,  is  made  a  defendant,  ^|;9v  s^^- 

the 
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the  court  of  Chancery,  upon  proper  Information  of  his  incapa-*' 

city,  will  diredl  a  guardian  to  be  appointed. 
1  Ch.  Ca.  Informations  are  fometimes  exhibited  by  the  attorney-general, 

st^.  IS3-     on  behalf  both  of  idiots  and  lunaticks,  confidering  them  as  under 
*,-^'    *    '  the  peculiar  protection  of  the  crown. J 


"^nhittmtnts. 


a  H.  p.  C.       /i  N   indi£lment  is  defined  an  accufation  at  the  fuit  of  the 
*°Burr.        Jl\.  ''^"g*  by  the  oaths  of  twelve  men  [at  leaft,  and  not  more 


A'  _ 

1088.  than  twenty-three]  of  the  fame  county  wherein  the  offence  wa3 

{a)  A  pre-  committed,  returned  to  inquire  of  all  offences  in  general  in  the 
a'^m^ecom-  ^ounty,  determinable  by  the  court  in  which  they  are  returned, 
prehenfive  and  finding  a  bill  brought  before  them  to  be  true  :  But  when  fuch 
term  than  accufation  is  found  by  a  grand  jury,  without  any  bill  brought  be- 
for.'r.e^Iarly  ^^'■'^  them,  and  afterwards  reduced  to  a  formed  indictment,  it  is- 
an  india-  Called  (a)  z  prefentment :  And  when  it  is  found  by  jurors  returned 
mentis  an     j-q  inquire  of  that  particular  offence  only  which  is  indidled,  it  is 

accufation  ,  ir     1  •  -r  • 

given  in        properly  called  an  mquintion. 

againft:  a  perfon  by  the  grand  inqueft  for  fome  mifdemefnour,  vvhereunto  he  is  put  to  anfwer ;  but  pre- 
fentments  not  only  include  fuch  indiftments,  but  alfo  fome  other  informations,  whereunto  the  party  is 
not  put  to  anfwer ;  as  prefentments  of fe!o  deje,  of fugam  fecit ,  of  deodands,  of  deaths  />ir  in/ortuniumf 
&c.  2  Hal.  Hift.  P.  C.  152-3. — That  regularly  all  prefentmenta  and  indiftments  are  traverfable,  and 
conclude  not  the  party,  orthofe  claiming  under  him.     2  Hal.  Hiit.  P.  C.  153-4. 

For  the  better  underflanding    the  law  herein,  the  fame  liath' 
been  reduced  to  the  following  heads. 

(A)  Of  the  Nature  of  an  Indictment,  and  how  far 
it  is  confidered  as  a  Profecution  at  the  Suit  of  the 
King. 

(B)  Where  it  is  neceflary,  or  the  Party  may  be  tried 
for  a  Capital  Offence  without  it. 

(C)  By  whom  it  is  to  be  found  :  And  therein  who 
may  and  ought  to  be  Indidors. 

(D)  Whether  the  Indi£tors  or  Grand  Jury  may  find 
Part  of  a  Bill  brought  before  them  true,  and  Part 
falfe. 

(E)  What  Matters  are  indidable. 

(F)  Within 
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(F)  Within  what  Place  the  Offence  inquired  of  muft 
arlfe. 

(G)  What  ought  to  be  the  Form  of  the  Body  of  an 
Indictment  at  Common  Law  :  And  herein, 

1.  How  the  Body  of  an  Indl£lment  at  Common  Law  ought 
to  fet  forth  the  Subftance  and  Manner  of  the  Fa£l. 

2.  How,  the  Perfons  mentioned  or  referred  to  In  it. 

3..  tlow,  the  Thing  wherein  the  Offence  was  committed, 

4.  How,  the  Circumftances  of  Time  and  Place. 

c.  Where  the  Offence  indi£lable  may  be  laid  jointly,  and 
where  feverally,  and  where  both  jointly  and  feverally,  and 
where  the  Offences  of  feveral  Perfons  may  be  laid  in  one 
Indi£lment. 

6.  Whether  the  Words  Vi  tsf  Armls  be  in  any  Cafe  neceflary. 

7.  Whether  It  be  neceffary  to  lay  the  Words  contra  Pacem. 

8.  Whether  it  be  neceffary  to  lay  it  contra  Coronam  &  Dig' 
mtatem  Regis. 

9.  Whether  it  be  neceffary  to  lay  It  in  Contemptum  Regis. 

10.  Whether  neceffary  to  lay  it  il/icite. 

1 1.  Whether  a  Defe<5t  In  any  of  thefe  Particulars  be  amend- 
able. 

(H)  What  ought  to  be  the  Form  of  an  Indictment 
upon  a  Statute  :  And  herein, 

1.  Whether  it  be  neceffary  that  fuch  In di£lment' recite  the 
Statute  whereon  it  is  grounded. 

2.  What  Mifrecitals  of  fuch  Statutes  are  fatal. 

3.  How  far  it  Is  neceffary  to  bring  the  Offence  indlded 
within  the  very  Words  of  the  Statute. 

4.  Whether  an  Indi£lment  grounded  on  a  Statute  that  will 
not  maintain  it,  may  be  good  as  an  Indidlment  at  Com- 
mon Law. 

5.  How  far  it  is  neceffary  to  conclude  Contra  Formam 
Staiuti. 

( I )  What  ought  to  be  the  Form  of  a  Caption  of  aa 
Indidment. 

(K)  Where  an  Indidment  may  be  quaflbed. 


(A)  Of 
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(A)  Of  the  Nature  of  an  Indi(Stment,  and  how  far 
it  is  confidered  as  a  Profecution  at  the  Suit  of  the 
King. 

«Hai.  Hlft.  A  N  indiftment  is  a  brief  narrative  of  an  offence  committed  by 
P.C.  169.     x\   ^^y  perfon,  which  the  publick  good  requires  (hould  be  pu- 

nifhed  ;  and  therefore  it  is  faid  to  be  a  profecution  at  the  fuit  of 

the  king  merely. 
«  Hawk.  Hence  alfo,  from  its  being  the  king's  fuit,  it  is  every  day  ad- 

P.  c.  0.25.  rnitted  that  the  party,  vv^ho  profecutes  it,  is  a  good  vi^itnefs  to 
^  prove  it. 

Roll.  Abr.  And  from  its  being  the  king's  fuit  it  is  agreed,  that  no  damages 
a2o.  2  Roll,  ^^y^  i^e  given  the  party  grieved  upon  an  indictment,  or  any  other 
Cro.Car.  Criminal  profecution  ;  nocwithftanding  the  king,  by  his  commif- 
53 r.  558.  fion  erecting  a  new  court,  exprefsly  direct  that  the  party  fliall 
a  Hawk.       recover  his  damaijes  by  fuch  a  profecution. 

P.  C.  c.  25.  o  ^  i 

§3- 

Jones,  3S0.       Alfo,  where  by  ftatute  damages  are  given  to  the  party  grieved 

Cro.  Car.  ^y  the  olTence  intended  to  be  redrefled,  it  feems  that  they  cannot 

A^r-z-'o  *  ^^  recovered  on  an  indi6lment  grounded  on  fuch  ftatute,  unlefs 

2  Hawk.  fuch  method  of  recovering  them  be  exprefsly  given  by  the  fta- 

p.  c.  c.  25.  i-mg  .  but  that  they  ought  to  be  fued  for  in  an  a£lion  on  the  fta- 

^  ^'  tute,  in  the  name  of  the  party  grieved. 

iHal.Hift.       But  if  a  ftatute  prohibit  any  a£l  to  be  done,  and  by  a  fubftan- 

P.  C.  171.,  ^jyg  claufe  give  a  recovery  by  action  of  debt,  bill,  plaint,  or  in- 

CaiHe'scafe  formation,  but  mention  not  indi6lment,  the  party  may  be  indidted 

Cro.  jac.  upon  the  prohibitory  claufe,  and  thereupon  fined,  but  not  to  re- 

*43-4- [^nd  cover  the  penalty,  as  upon  the  ftatute  of  3  Jac.  cap.  5.  prohibit- 

tion  taken'  i"g  rccufants  to  baptize  their  children  by  a  popifli  prieft  :  but  then 

by  the  court  it  feems  the  fine  ought  npt  to  exceed  the  penalty. 

in  the  cafe 

of  the  King  v.  Robinron,  i  Burr.  S05.  "  that  where  the  offence  intended  to  be  guarded  againft  by  a 
«*  ftatute  was  purilhable  before  the  making  of  futh  ftatute  prelctibing  a  particular  method  of  puniftiing 
*'  it,  there,  fuch  particular  remedy  is  cumulative,  and  does  not  take  away  the  former  remedy  :  but 
**  where  the  ftatute  only  enafts,  that  the  doing  any  aft  not  funifiable  hefurc,  fhall  for  the  future  be  pu- 
*'  nifli  ible  in  fuch  and  fuch  a  particular  manner,  there,  fuch  particular  method,  by  fuch  aft  prefcribed, 
"  muft  be  fpecifically  purfued  ;  and  not  the  common  law  method  of  an  indiftment."  Rex  v.  Balme, 
Cowp,  6^0.  S.  P.  Yet  the  doftrine  in  the  text  will  hold  in  refpeft  of  a  new  offence  created  by  a 
ftatute,  if  the  penalty  he  annexed  to  it  by  a  feparate  and  fubjlantive  a'uuje  ;  for  in  that  cafe,  it  is  not  necef- 
l.iry  for  the  proCecutor  to  fue  for  the  penalty,  but  he  may  proceed  on  the  prior  claufe  on  the  ground  of  its 
being  a  mifdemefnour.     Rex  v.  Harris,  4  Term  Rep.  202.     Rex  v.  Wright,  1  Burr.  543] 

a  Hal.  Hift.       But  If  the  a£t  be  not  prohibitory,  but  only  that  if  any  perfon 
p.  C.  171.     £|^^u  Jq  fj^gj^  ^  thing,  he  (hall  forfeit  5  /.  to  be  recovered  by  adtion 
of  debt,  bill,  plaint,  or  Information,  he  cannot  be  indicted  for 
it ;  bur   the  proceeding  muft  be  by  a6tion,  bill,  plaint,  or  in- 
formation. 
Keb.  487.         And  although  damages  cannot  be  recovered  on  an  indiftment, 
2  Hawk.       ygj.  j.}^g  court  of  King's  Bench,  having  the  king's  privy  feal  for 
^\,'   '        that  purpofe,  may  give  to  the  profecutor  the  third  part  of  the  fine 
aflelTed  on  a  criminal  profecution  for  any  offence  whatfoever. 

4  .  Alfo, 
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Alfo,  It  Is  every  day's  practice  of  that  court  to  Induce  defend-  2  Hawk, 
ants  to  make  fatisfa£l»on  to  profecutors  for  the  cofts  of  the  profe-  ^' ^*  *'  *S* 
cution,  and  alfo  for  the  damages  fuftained  by  the  injury,  where- 
of the  defendants  are  convi£led,  by  intimating  an  inclination  on 
that  account  to  mitigate  the  fine  due  to  the  king. 

(B)  Where  it  is  necefTary,  or  the  Party  may  be  tried 
for  a  capital  Offence  without  it. 

|N  all  criminal  caufes  the  mod  regular  and  fafe  way,  and  moft  iHai.Hift. 
■*■  confonant  to  the  common  law,  and  the  ftatutes  of  Magna  P'C.  c.  10. 
ChartOy  cap.  2^.  5  jS".  3.  cap.g.  2$  E.^,.  cap.  4.  28^6.3.  cap.  t,. 
and  42 -E.  3.  cap.^.  is  by  prefentment  or  indi6tment  of  twelve 
fworn  men;  yet,  at  common  law,  there  were  feveral  means  of 
putting  the  party  to  anfwer  for  a  criminal  offence  without  any  in- 
di(^ment,  fome  whereof  are  ftill  in  force,  and  others  either  grown 
obfolete,  or  wholly  taken  away  by  ftatute. 

I .  If  a  thief  or  robber  had,  on  frefh  purfuit,  been  taken  with  a  Hawk, 
the  maniour,  and  the  goods  found  upon  him  brought  into  the  ^•^*  ''*5» 
court  with  him,  he  might  have  been  tried  immediately,  without  (a)  This 
any  indiftment :  And  this  is  faid  to  have  been  the  proper  method  proceeding 
of  proceeding  in  fuch  manors  which  had  the  franchife  of  in-  ^^°P^  '^^ 
fangthefe,  but  is  [a)  obfolete  at  this  day.  is  wholly 

taken  away  by  the  ftatutes  25  E.  3.  c.  4.     28  E.  3.  c.  3.     42  E.  3.  c.  3.     a  Hal.  Hift.  c.  20. 

1.  Another  kind  of  proceeding  In  cafes  capital  without  Indi£l-  2  Hal.  Hift. 
ment  Is,  where  an  appeal  is  brought  at  the  fuit  of  the  party,  and  r^^^^lt"* 
the  plaintiff  is  {b)  nonfuit  upon  that  appeal,  yet  the  offender  fhall  fuch  non- 
be  arraigned  at  the  king's  fuit  upon  fuch  appeal ;  and  fo  it  is  in  fu't,  &c. 
cafe  the  appellant  die  or  releafe ;  and  in  fuch  cafe,  although  the  [^"therC" 
party  be  indicted  as  well  as  appealed,  yet,  upon  the  nonfuit  of  peiiant  hat 
the  plaintiff,  the  proceeding  for  the  king  fhall  not  be  upon  the  in-  Heciared, 

J-n.  »     U    ..  ..1  1  and  that 

didment,  but  upon  the  appeal.  fuch  appeal 

muft  have  been  well  commenced  :  But  for  this  vide  z  Hawk.  P.  C.  c.  25.  §  9, 

3.  If  a  perfon  Indifted  of  treafon  or  felony  confcfTes  the  fa£l,  2  Hal. Hift. 
and  accufes  others  of  being  guilty  of  the  fame  offence  with  him,  ^*  ^"  *^-  ^°* 
by  which  he  becomes  and  is  admitted  an  approver,  the  parties  ac-  learning 
cufed  may,  on  his  appeal,  be  tried  without  other  indictment  or  hereof  vUe 
prefen-tment,  I!  ^  „ ,  „.,.  „  *  "*"'*'« 

^  P.  €.0.24.     2Hal.  Hitt.P.  C.225,  eff, 

4.  There  were  before  the  ftatute  of  i  H.  4.  cap.  14.  appeals  by  2  Hales 
particular  perfons,  efpecially  of  treafon,  in  parliament,  which  are  ^'*q^^' 
laid  to  have  been  very  frequent  in  ancient  times,  and  efpecially  in  (c)  state 
the  reign  of  Rich.  2.  but  are  now  wholly  taken  away  by  the  faid  Tri.  vol. «,' 
ftatute  ;  and  therefore  (f )  where  In  the  reign  of  Char,  2.  the  Earl  ^^^^l"^ 
of  Brijiol  preferred  articles  of  high  treafon,  and  other  mifdemef-  that  though 
nours,  againft  the  Earl  of  Clarendon,  It  was  refolved  by  all  the  i"?il  capital 
judges,  that  fuch  articles  were  within  the  faid  ftatute  i  H.  4.  ^eTi^s*  fue 

Uied  by  his  peers,  yet  it  muft  regularly  be  upon  an  indictment  found  againft  him  by  a  grand  jury  of  cobs- 
Sionert.     z  Hawk,  P.  C.  c.  44.  §  14. 

Vol.  III.  N  n     .  But 
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a  Hai.Hift.  But  Impeachments  by  the  Houfe  of  Commons  of  high  treafon, 
p.  C.  c.ao.  oj.  other  mifdemefuours,  in  the  Lords'  Houfe,  have  been  fre- 
cafeofcom-  queutly  in  pra£\ice,  notwithllanding  the  ftatute  of  i  H.  4.  and 
are  neither  within  the  words  i\ox  intent  of  that  Itatute  ;  for  it  is 


moners,  im- 


peachments   2  prefentment  by  the  molt  folemn  grand  inqueft  of  the  whole 

are  now  con-    ,  •        j 

fined  to  mif-  kmgdom. 

demefnours,  though  perhaps  It  was  formerly  otherwife.     Firzharris's  cafe,  1681.  8  Grey's  Debates,  332. 
Seld.  jud.  pari.— Pari.  hid.  temp.  Rich.  2.] 


2  Hawk. 
P.C.  0.25. 
^  6. :  and 
Several  au- 
thorities 
there  cited, 
z  Hai.Hift. 
c.  20. 


s  Hawk. 

P.C.  C.25. 

§6.    2  Hal. 
Hift.  c.  20. 
2  Hal.  Hilt. 
P.  C.  c.  20. 


a  Hawk. 

P.C.  c.25. 

§6. 

2  Hawk. 

P.C.  c.25 

^6. 


2  Hawk. 
P.C.  c.25 
§6. 


2  Hal.  Hi  ft, 
P,  C.  C.20, 

2  Hawk. 


c.  If  in  a  civil  action  in  the  King's  Bench  de  mtdiere  abduHd 
cum  bonis  viri,  upon  not  guilty  pleaded,  the  defendant  be  convicted 
and  found  guilty  of  having  carried  away  the  woman  and  goods 
with  force  and  felonioufly,  he  may  be  put  to  anfwer  the  felony 
without  farther  accufation ;  for  fuch  a  chai-ge,  by  the  oaths  of 
twelve  men  on  their  inquiry  into  the  merits  of  a  caufe,  in  a  court 
which  has  jurifdi(£tion  over  the  crime,  is  equivalent  to  an  indict- 
ment; and  the  king  being  always,  in  judgment  of  law,  prefent 
in  court,  may  take  advantage'  of  any  matter  therein  properly 
difclofed  for  his  benefit. 

So,  if  upon  a  fpecial  verdi6t,  in  a  common  a£tion  of  trefpafs 
brought  in  the  King's  Bench,  it  be  found  that  the  defendant 
took  the  goods  felonioufly,  this  may  ferve  for  an  indi£tment. 

So,  if  in  an  adtion  of  flander,  for  calling  a  man  thief,  the  de- 
fendant juftify  that  he  ftole  goods,  and  iffue  be  thereupon  taken, 
and  it  be  found  for  the  defendant ;  if  this  be  in  the  .King's  Bench, 
and  for  felony  in  the  fame  county  where  the  court  fits,  or  if  it  be 
before  juftices  of  afTife,  who  have  alfo  a  commiflTion  of  gaol- 
delivery,  he  fliall  be  forthwitli  arraigned  upon  this  verdi£t  as  on 
an  indi<ftment ;  and  the  reafon  is,  becaufe  here  is  a  verdidt  of 
twelve  men  in  thefe  cafes,  and  fo  the  verdidt,  though  in  a  civil 
adtion,  ferves  the  king's  fuit  as  an  indidtment,  and  is  not  contrary 
to  the  adts  of  25  E.  3.  cap.  4.  28  £.  3.  cap.  3.  and  42  E.  3.  cop.  3. 
which  enadt,  that  no  man  fliall  be  put  to  anfwer,  ^c.  but  by  in- 
didtment or  prefentment. 

But  fuch  a  finding,  in  a  court  which  hath  not  criminal  jurifdic- 
tion,  is  of  no  force. 

Neither  fhall  a  jury's  finding  y^.  guilty  on  the  trial  of  an  Indidt- 
ment againft  jB.  amount  to  an  indictment  againfl  .5.,  becaufe  the 
finding  of  one  man  guilty  on  the  trial  of  another  is  extrajudicial, 
except  only  in  the  cafe  of  a  coroner's  inqueft  of  death,  taken  on 
view ;  for  the  finding  of  a  ftranger  guilty,  upon  the  acquittal  of 
a  defendant,  on  the  trial  of  fuch  an  inqueft,  is  not  wholly  extra- 
judicial, becaufe  the  jury  acquitting  the  man  on  fuch  an  inqueft, 
muft  inquire  what  other  perfon  did  the  fadt. 

Alfo,  if  on  a  declaration  in  the  King's  Bench  againft  ./^.  for 
having  been  guilty  of  a  m'lfdemtfnourjimu^  cum  B.  the  jury  find 
£.  guilty ;  it  is  faid,  that  fuch  a  finding  is  equivalent  to  an  in- 
didtment, becaufe  it  is  not  wholly  extrajudicial. 

6.  If  the  ilierifF  return  a  refcue  of  a  prifoner  taken  for  felony, 
or  breach  of  prifon  by  one  arrefted  for  felony,  this  is  n6t  fuffi- 

cient 
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clent  to  arraign  the  party,  nor  doth  it  (a)  countervail  an  Indi(3:-  P.C  0.^5. 
ment,  for  it  is  not  by  the  oath  of  twelve  men.  j  l'^'  ^ 

'  •'  (a)  But  an 

abufe  offered  to  the  procefs  of  a  court,  is  fach  a  contempt  as  is  punidiable  by  imprifonment  ;  for  though 
by  the  flatute  of  magna  cha^a,&c.  no  man  is  to  be  \mpx\iontAfine  judido  parium,  "vel per  legem  terra  ; 
yet  it  is  one  part  of  the  law  of  the  land  to  comniit  for  contempts,  not  taken  away  by  any  ftatute  j  -vidt 
tit.  Attachments, 

And  although  informations  are  pra£lifed   oftentimes   In  the  zHal.  Hift. 
Crown-office  in  cafes  criminal,  and  by  many  penal  ftatutes,  the  **•  ^'  '•3°* 
profecutlon  upon  them  is  by  the  acts  chemfelves  limited  to  be  by  ^j^.,  &c. 
bill,  plaint,  information,  or  indidment,  yet  the  method  of  pro- 
fecutlon of  capital  offences  is  ftill  to  be  by  indi£lment,  except  in 
the  cafes  above-mentioned.  *" 


(C)  By  whom  it  is  to  be  found :  And  herein  who 
may  and  ought  to  be  Indidors. 

PpVERY  indiclment  is  to  be  found  by  [h)  twelve  lawful  liege  Butforthls 
■"-^  freemen  of  the  (<r)  county  wherein  the  crime  was  committed,  ^'^«  hc.dof 
returned  by  the  proper  officer,  without  the  nomination  of  any  ^J,-^  That  If 

other  perfon.  it  appears  by 

the  caption 
•f  the  indiiftment,  or  otherwife,  that  it  was  found  by  lefs  than  twelve  men,  the  proceedings  upon  it  will 
be  erroneous.  2  Hawk.  P.  C.  2i  5.  [Nor  ought  there  to  be  more  than  twenty-three,  a  Burr.  1008. J 
But  if  there  be  thirteen,  or  more,  of  the  grand  jury,  and  twelve  agree,  it  is  ("ufficient,  though  the  relt 
difTent.  1.  Hal.  Hid.  P.  C.  161.  (c)  For  they  are  fworn  ad  inquirendum  pro  corpore  com'itatus,  and  can- 
not regularly  inquire  of  a  fadt  done  out  of  that  county  for  which  they  are  fworn,  unlefs  fpecially  enabled 
by  udt  of  parliament.     2  Ha!.  Hill.  P.  C.  163. 

They  muft  be  probi  ^  legalis  homines ;  therefore  It  is  a  good  ex-  2  Hal.  Hifl. 

ception  to  one  returned  on  a  erand  jury,  that  he  is  an  alien  or  ^'^.^^.J^^T 
•11   •  •         I  •  r  •  1    ■  c         •  W  Thougn 

villam,  attamted  m  a  conlpiracy,  or  decies  taiititm^  ox  01  perjury,  it  be  in  a 

or  {^d)  outlawed,  or  attaint  of  felony  ox  pramunire.  perfonal  ac- 

tion. 2  Hal. 
Hift.  P.  C. — But  this  is  left  a  quare  in  2  Hawk.  P.  C.  c.  25.  §  iS. 


(D)  "Whether  the  Indidors,  or  Grand  Jury,  may 
find  Part  of  a  Bill  brought  before  them  true,  and 
Part  falfe. 


T  feems  to  be  generally  agreed,  that  a  grand  jury  muft  find  2  Roll.' 


■*■  either  billa  vera,  or  ignoramus  for  the  whole ;  and  that  if  they  ^'■^P  5^' 
take  upon  them  to  find  it  fpecially  or  conditionally,  or  to  be  true  r^j"  ^°  ' 
for  part  only,  and  not  for  the  reft,  the  whole  is  void,  and  the  407. 
party  cannot  be  tried  upon  it,  but  ought  to  be  indicted  anew  (<?);  ^  ^^wfc. 

§  2.  [(e)  This  doftrine  relates  only  to  cafes  where  the  grand  jury  take  upon  themfelves  to  find  part  of 
the  fame  indidtraent  true,  and  part  falfe;  for  there  they  neicher  affirm  nor  deny  the  fiA  fubmitced  to 
their  inquiry.  But  where  there  are  two  diftinft  counts,  •viz.  one  for  an  aflaulr,  and  the  or^ier  for  a  riot, 
they  may  find  a  true  bill  as  to  the  one,  and  indorfe  ignoramus  as  to  the  other,  fjr  this  hnding  leaves  the 
indidlment  as  to  the  count  found,  juft  as  if  there  had  been  originally  only  that  one  count.  Rex  v. 
Fieldhoufe,  Cowp.  325.] 

Hence  it  hath  been  holden,.  that  If  a  grand  jury  indorfe  a  bill  3  Buif.  206. 
of  murder,  billa  vera  fe  defendendo^  or  billa  vera  for  manflaughter,  i^^°"; 

N  n  2  and     ^^'  ^^" 
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Sid.  «3.       and  not  (ot  murder,  the  whole  is  void ;    and  the  reafon  hefeof 
»  Keb.  180.  given,  is,  that  the  grand  jury  are  not  to  diftinguilh  betwixt  mur- 
*  ^  '      der  and  manflaughtcr,  for  it  is  only  the  circumftance  of  malice 
that  makes  the  difference,  and  that  may  be  implied  by  the  law 
without  any  fad^  at  all,  and  fo  it  lies  not  in  the  judgment  of  a 
jury,  but  of  the  judge  :  alfo,  the  intention  of  their  finding  indi6i- 
ments  is,  that  there  may  be  no  malicious  profecution  ;  and  there- 
fore if  the  matter  of  the  indidment  be  not  framed  of  malice, 
but  is  veri/ii/ii/isf  though  it  be  not  wra,  yet  it  anfwers  their  oaths 
to  prefent  it. 
ViJe i^a\.        But  it  feems  to  be  now  agreed,  that  the  grand  jury  may,  with- 
^^'■]^^-l     out  fubje^ting  themfelves  to  any  punishment,  find  part  of  a  bill 
Juries.  true,  and  part  falfe,  and  that  againft  the  dire£tion  of  the  court. 

»  Hal.Hift.       And  it  is  faid  by  Haley  that  if  a  bill  of  indiftment  be  for  mur- 
'**•  der,  and  the  grand  jury  return  it  hil/a  vera  quoad  manflaughter, 

and  ignoramus  quoad  murder,  the  ufual  courfe  is,  in  the  prefence 
of  the  grand  jury,  to  llrike  out  tiialitiosey  and  ex  malitia  fud  pra- 
cogitatdy  and  viurdravif,  and  leave  in  fo  much  as  makes  the  bill  to 
be  but  bare  manflaughter. 
«  Hal.  Hill.  But  yet  the  fafeft  way  is  to  deliver  them  a  new  bill  for  man- 
**^*  (laughter,  and  they  to  indorfe  it  generally  bil/a  vera,  for  the  words 

of  the  indorfement  make  not  the  indictment,  but  only  evidence 
the  affent  or  diilent  of  the  grand  inquefl  j  it  is  the  bill  itfelf  is  the 
indidtment,  when  affirmed. 
a  Hal,  Hift.       But  notwithflanding  this  difcretionary  power  in  the  grand  jury, 
'5''  yet,  by  the  fame  author,  if  ^.  be  killed  by  B.  fo  that  it  con- 

Jiat  de  perfond  occift  ^  occidetitisy  and  a  bill  of  murder  be  prefented 
to  them,  regularly,  they  ought  to  find  the  bill  for  murder,  and 
not  for  manflaughter,  ory^  defendendo -,  becaufe  otherwife  offences 
may  be  fraothered  without  due  trial,  and  when  the  party  comes 
upon  his  trial,  the  whole  fact  will  be  examined  before  the  court 
and  the  petty  jury  •,  and  in  many  cafes  it  is  a  great  difadvantage 
to  the  party  accufed ;  for  if  a  man  kill  B,  in  his  own  defence,  or 
per  tnfortuniuniy  or  poflibly  In  executing  the  procefs  of  law,  up- 
on an  affault  made  upon  him,  or  in  his  own  defence  upon  the 
highway,  or  in  defence  of  his  houfe  againft  thofe  who  come  to 
rob  him,  (in  which  three  laft  cafes  it  is  neither  felony  nor  for- 
feiture, but  upon  not  guilty  pleaded,  he  ought  to  be  acquitted  ;) 
yet  if  the  grand  inqueft  find  ignoramus  upon  the  bill,  or  find  the 
fpecial  matter,  whereby  the  prifoner  is  difmiffed  and  difcharged, 
he  may  neverthelcfs  be  indicled  for  murder  feven  years  after. 
Yelv.  99.  If  the  grand  jury  indorfe  an  indidment  on  the  ftatute  of  news 

P  c'*c'*2<  ^'''^^  "veroy  but  whether  ijla  verba  prolata  fuerunt  malitioseyfeditiose, 
^1.  '  '  vel  cotjtroy  ignoramus ;  or  if  they  indorfe  an  indidlment  of  forcible 
entry  and  forcible  detainer,  billa  vera  as  to  the  forcible  entry,  and 
ignoramus  as  to  the  forcible  detainer  ;  or  if  they  indorfe,  that  if  the 
freehold  were  in  J.  S.  or  the  poffcllion  were  in  J.  S.  then  they 
find  bil/a  vera,  tlie  whole  is  yoid. 
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(E)  What  Matters  are  indldable. 

^^OT  only  capital  offences,  fuch  as  treafons  and  felonies,  are  a  Hawk. 
"*"       indictable,  but  likewife  all  other  crimes  being  of  a  publick  P-C.c.  zj. 
nature,  and   tnn/a  in  fe^  though  of  an  inferior  kind ;  as  mifpri-  (at'where 
fions,  and  all  other  contempts,  all  dillurbances  of  the  peace,  all  one  was  ia- 
opprellions,  and  all  other  {a)  mifdemefnours  whatfoever  of  a  pub*  ^^P^}^  '"' 
lick  evil  example  againft  the  common  law,  may  be  indi£led.  t),  kifi^the"" 

mafter  of  the  rolls,  and  for  wearing  a  fwnrd  with  an  intent  to  kill  the  mailer  of  the  rolls,  £fc.,  or  Co  that 
CiTe£V,  it  was  moved  in  arreft,  that  an  attempt  only  is  not  punilhabie  in  our  law,  &nonefficit  conatuinifi 
Jequaiur  tffelius;  but  the  court  held  clearly,  that  tho\)gh  in  cafes  of  felony  the  law  be  not  as  it  washere- 
tofore,  when  -vo/unias  reputabatur  {^rofjfio,  yet,  as  to  matters  of  mifdemefnours,  attempts  and  confpira» 
cies  are  puni/hable.  Sid.  230.  Lev.  146.  Keb.  809.  Bacon's  cafe,  [and  fee  further  Rex  v.  Kinner» 
fley,  1  Str.  19  v  Rex  v.  Rifpal,  3  Burr,  i  320.  Inoi^lments  alfo  lie  for  refufing  a  publick  otSce,  or 
negletSing  duties  impofed  by  the  law.  Rtx  v.  Lone,  2  Str.  920.  Rex  v.  Janes,  Id-  1146.  Rex  v, 
Boyall,  2  Burr.  8-)2.  -Rex  v.  Bootie,  Id.  864;  fjr  difobeying  an  order  of  fellions,  Rex  v.  Robinfon» 
Id.  79-;.  for  words  in  defamation  of  a  magi  Urate  fpjken  in  his  prefence  and  in  the  execution  ^ti  his 
o/Ece,  Rex  v.  Revel,  i  Str.  420.  but  qu.  wiiether  for  fuch  words  fpokeii  in  his  abfenpc  .?  and  fee  Rex 
T.  Pocoke,  2  Str.  irs?.  Rex  v.  Darby,  3  Mod.  13-;.  Comb.  45  6).  Indictments  have  bsen  alfo  allowed 
for  nuifances,  in  making  great  noiles  in  ;he  ftreet,  Rcx  v.  Smith,  a  Str.  704  ;  for  carrymg  on  offenfive 
(though  it  could  not  be  ^Toved  t.'iat  they  were  unvvliolef^ims)  manufadlories,  as  preparations  of  aqua  fortis, 
or  the  like.  Rex  v.  White,  1  ijurr.  353.  fir  offences  againll  common  decency,  as  for  taking  up  dead 
bodies,  though  for  anatomical  purpofes.  Rex.  v.  Lj.nn,  2're,m  Rep.  733.  for  a  great  immorality  in 
publick,  Rex  v  Sir  Charles  SeJley,  i  Sid.  i62.  2  S  r.  790.  So,  for  tiling  falfe  weights  and  meafures, 
for  producing  filfe  tokens,  and  for  any  aitempts  to  cheat  and  deceive,  provided  they  be  fuch  as  people 
cann-Jt  by  any  ordinal  y  care  or  prudence  be  f;uarded  .igainil  ;  fir  wnere  co.rimon  prudsuce  may  guard 
perfons  from  not  fuffering  by  them,  the  cff-nce  is  not  indictable.  Rex  v.  Wheatly,  zBurr.  1129. 
IndiiStments  will  not  lie  for  an  accidental  inju  y  in  a  publick  way  in  the  doing  of  a  lawful  aft,  Rex  v. 
Gill,  I  Str.  190.  nor  for  impeding  the  public  iiitercourie  by^diftributing  hand-bilU  in  the  Itreets,  Rex  t. 
Sermon,  iBurr.  j:6.J 

But  no  injuries  of  [h)  a  private  nr.ture,  unlefs  they  fome  way  27  Aff. 
concern  the  king,  can  be  punished  by  way  of  indidment  at  com-  p'  ^°- 

^1  °  *^  1         i  Bro.  Ind  a- 

n^on  law.  „,„j^  ^g_ 

Carth.  277.  Prefentment,  26.  (b')  And  therefore  where  one  was  indifted  for  thcfe  words,  wrs.  The 
juftices  of  peace  have  no  power  to  fet  up  a  watch-houle  where  the  old  ont  ftood  j  the  indiftment  was 
quafhed,  becaufe  the  words  are  not  indidVable,  for  it  is  a  quertion  touching  a  right.     Trin.  27  Car.  2. 

Captain  Cane's  cafe [Selling  fliort  meafure.  Rex  v.  Combrune,   I  Wils.  301.     Rex  v.  Wheatly, 

2  Burr.  1125.  Rex  v.  Dunage,  Id.  1130.  Rex  v.  Oiborn,  3  Burr.  1697.  excluding  commoners  by 
JBclofing,  Willoughby's  cafe,  Cro.  El.  90.  entering  a  yard,  erefting  a  ftied,  unthatching  a  houfe,  or  by 
numbers  keeping  another  out  of  pofleflion,  if  unattended  w:th  violence  or  riot.  Rex  v  Storr,  3  Burr.  \ba%. 
Rex  v.  Atkins,  Id.  1706.  Rex  v.  Blake,  Id.  1731-  difobeying  a  bye-law.  Rex  v  Sharpies,  4  Term 
^ep.  777.  all  thefe  are  o.Tences  of  a  private  nature,  and  of  courfe,  not  puni/hable  by  indiftment.  1 

Alfo,  generally,  where  a  (latute  either  prohibits  a  matter  of  zinft.  55. 
publick  grievance,  or  commands  a  matter  of  publick  convenience,   '^3-  ^'ro* 
as  repairing  the  common  ftreets  of  a  town,  i5c.  every  fuch  dif-  Mod.'^l! 
obedience  of  fuch  ftatute   is  indi£lable ;    but  if  the  party  hath  Sid.  209. 
once  been  fined  in  an  action  on  the  ftatute,  fuch  fine  is,  it  feems,  [^^^"6  a 
a  good  bar  to  the  indictment,  becaufe  by  the  fine  the  end  of  the  bids"thedo"^ 
ftatute  is  fatisfied.  ing  of  a 

thing,  the 
doing  of  it  wilfully,  although  without  any  corrupt  motive,  is  indiftable.     Rex  v.  Sainfburv,  4  Term 
Rep.  457.J 

Alfo,  if  a  ftatute  extend  only  to  (r)  private  perfons,  or  if  it  (f)  Sid.209. 
extend  to  all  perfons  in  general,  but  chiefly  concern  difputes  of  a  (^)Mod-7i- 
private  nature,  {d)  as  thofe  relating  to  diftrefles  made  by  lords  on  ,j^*  ^l^'^^.^ 

N  n  3  their 


ao5.  Vent,  their  tenants,  it  is  faid,   that  offences  againfl  fuch  flatute  will 

104.  ainft.  hardly  bear  an  indidment. 
121. 232.  ' 

2  Hawk.  P.  C.  C.25.  §4.     2  Keb.  687.  697. 

Show.  398.        Alfo,  where  a  ftatute  makes  a  new  offence,  which  was  no  way 

3  Keb.  34.  prohibited  by  the  common  law,  and  appoints  a  particular  pro- 
jlc.643',°*  needing  againft  the  offender,  as  by  commitment,  or  action  of 
644-  debt,  or  information,  i^'c.  without  mentioning  an  indictment,  it 
3  Mod.  79.  feeing  to  be  fettled  at  this  day,  that  it  will  not  maintain  an  indi£l- 
Ski."43'4.  "  nient,  becaufe  the  mentioning  of  the  other  methods  of  proceed- 
6Mod.  S6.  ing  only,  feems  impliedly  to  exclude  that  by  an  indi£lment. 

2  Roll. 

Rep.  247.  39S.     2  Hawk.  P.  C.  c.  25.   §  4.     2  Str.  679. 

Trip.  3G.1.  Yet  it  hath  been  adjudged,  that  if  fuch  a  flatute  give  a  reco- 
Rex  V.  Yery  by  action  of  debt,  bill,  plaint,  or  information,  or  otherwife, 
2  Hawk.       it  authorizes  a  proceeding  by  way  of  indi6lment. 

P.  C.   ubifufr. 

2  Hawk.  Alfo  where  a  ftatute  adds  a  new  penalty  to  an  offence  prohibit- 

P.  c.  ubi  g(^  jjj^Q  |jy  thg  common  law,  it  is  in  the  eleftion  of  the  profecu- 
i'/fr'a.^ll ".)  tor  to  proceed  either  at  common  law,  or  on  the  ftatute ;  and  if 
he  conclude  his  indi£lment  coiit.  formam  Jlatiiti^  and  cannot  make 
it  good  as  an  indictment  on  the  ftatute,  yet  if  the  indictment  be 
good  as  an  indictment  at  common  law,  it  fPfall  ftand  as  fuch,  and 
the  words  contra  for  mam  JiaUdi  fhall  be  rejedled. 


(F)  Within    what  Place    the    Offence   inquired   of 
muft  arife. 

2Hal.  Hift.  'TP HE  grand  jury  are  fworn  ad  inqmrendum  pro  corpore  comitatus^ 
p.  c.  163.  A  jiii^  therefore,  by  the  common  law,  cannot  regularly  indict  or 
p.  cTc.'ac.  prefent  any  offence  which  does  not  arife  within  the  county  or  pre- 
^  34-  [The  cindt  for  which  they  are  returned. 

king  cannot 

by  charter,  authoiife  thetrialof  offences  out  of  the  county  where  they  are  commltied,  ib\d.  Dougl.  79  6.  j 

2  Hawk.  And  therefore,  it  is  a  good  exception  to  an  indi£tment,  that 

p.c.  \b\d.     jt  (^Qth  not  appear  that  the  offence  arofe  within  fuch  county  or 

and  feveral  •    rj. 

authorities      prCCUlCt. 
there  cited. 

Hawk,  P.C.  Alfo,  it  hath  been  holden,  that  the  finding  of  a  collateral  matter 
ib\d.  exprefsly  alleged  in  the  indictment,  in  a  different  county  or  pre- 

cindt,  is  void. 
2  Hawk.  Alfo,  it  hath  been  generally  holden,  that  the  want  of  an  exprefs 

P.  c.  ib'td.  allegation  of  the  precindt  where  the  offence  happened,  is  not  fup- 
plied  by  putting  it  in  the  margent  of  the  indidtment,  unlefs  it  go 
farther,  as  by  adding  in  comitatu  pradiclo^  ^c.y  which  feems  to  be 
fufficient,  where  in  the  body  of  the  indidlment  no  other  county  is 
named  before. 
Cro.  Jac.  Alfo,  if  a  fa£l  be  alleged  in  B.yjuxta  D.  in  comitatu  E.,  it  is  faid, 

«fe  ^^""^'^  ^^^'^^  hereby  it  fufRciently  appears  that  B,  is  in  the  county  of  E. 

So, 


So,  if  an  arreft  be  alleged  in  the  county  of-^.,  and  one  be  indi£led  2  Hawk, 
for  refcuing  the  party  arrefted,  M'ithout  faying  in  what  county,  ^•^'  «**" 
it  fhall  be  intended  to  have  been  in  the  county  of  Jl.  where  the  ^"^'^' 
arreft  was. 

It  feems  alfo,  that  by  the  common  law,  if  a  fa£l  done  in  one  2  Hawk, 
county  prove  a  nuifance  to  another,- it  may  be  indi6led  in  either.     ?'^'  "^'^S* 

So,  \i  A.y  by  reafon  of  tenure  of  lands  in  the  county  o£  B.y  be  2  Hai.Hift. 

bound  to  repair  a  bridge  in  the  county  of  C,  if  the  bridge  be  in  ^•''*  *H» 
decay,  he  may  be  indi6led  in  the  county  of  C,  that  he  is  bound 
ratione  teniira  of  lands  in  the  county  of  ^.,  to  repair  the  bridge. 

Alfo,  by  the  common  law,  if  one  guilty  of  a  [a)  larceny  in  one  2  Hawk, 

county  carry  the  goods  llolen  into  another,  he  may  be  indicted  in  ^' ^*  ^*.'.' 

either.  1  rob  5. 

in  the  county  of  C,  and  carry  the  goods  into  the  county  of  D.,  A.  cannot  be  Indifted  of  robbery  in  the 
county  of  D.,  becaufe  the  robbery  was  in  another  county  ;  but  he  miy  be  indifted  of  larceny,  or  tbeftf 
in  the  county  of  D.,  becaufe  it  is  thefc  wherever  he  carries  the  goods  j  the  like  law  in  an  apoeal. 
7C0.  2.  a.     zKal.  Hill.  P.  C.  163. 

If  a  man  marry  two  wives,  the  firfl  in  a  foreign  country,  and  the  a  Hawk, 
fecond  in  England^  he  may  be  indicfled  and  tried  for  it  in  England  ^'  ^-  *^"  ^■S* 
upon  the  ftatute  of  1  Jac.  i.  cap.  1 1.  which  makes  it  felony,  be-  (^j^Hawk 
caufe  the  fecond  marriage  alone  was  criminal,  and  the  firlt  had  P.  C.  c.  43. 
nothing  unlawful  in  it,  and  was  merely  of  a  tranfitory  nature  ;  and  |  7'    ^"' 
by  [b)  Haiukins,  if  the   fecond  marriage  had  been  in  a  foreign  sid.  171. 
country  the  party  might  have  been  indidled  here  within  the  pur-  Kel.  79. 
view  of  the  laid  llatute  i  ^ac.  r. 

Alfo,  if  a  woman  be  taken  .by  force  in  one  county,  and  carried  2  Hawk, 
into  another,  and  there  married,  the  offender  may  be  indi£led,  P-C.  c.  25. 
tifc.  in  the  fecond  county  on  the  ftatute  of  3  H.  7.  cap  2.  becaufe  ^  '^°' 
the  continuance  of  the  force  amounts  to  a  forcible  taking. 

But  if  an  offence  in  ftealing  a  record,  ^c.  contrary  to  8  H.  6.  2  Hawk. 
cap.  12.  be  committed,  partly  in  one  county,  and  partly  in  another,  J'  ^'  "^' 
fo  as  not  to  amount  to  a  complete  offence  within  the  ftatute  in 
either,  it  is  faid,  that  the  party  cannot  be  indi£led  for  a  felony  in 
either,  but  only  for  a  mifpriiion. 

But  notwithftanding'  the  above  inflances,  it  feems  agreed  as  a  2  Hawk, 
general  rule,  that,  let  the  nature  of  the  offence  indicted  be  what  ^■^'  '^-  ^S* 
it  will,  if  it  appear,  upon  not  guilty,  to  have  been  committed  in  a         ' 
different  county  from  that  in  which  the  indidlment  was  found,  the 
party  (hall  be  acquitted. 

And  therefore  at  the  common  law,  if  a  man  had  died  in  one  %  Hawk, 
county  of  a  ftroke  he  received  in  another,  it  was  holden  that  the  ^•^-  '^■^S- 
homicide  was  indiftable  in  neither,  becaufe  the  offence  was  not  ^J  The  of. 
complete  in  either  ;  but  to  remedy  this  inconvenience,  it  is  enabled  fender  muft 
by  2  ^  3  .£■.  6.  cap.  24.     '<  That  where  any  one  (hall  be  felonioufly  ^^,^^JJ, 
**  ftricken  or  poifoned  in  one  county,  and  die  thereof  in  another,  death  hap- 
**  an  indictment  thereof  found  by  the  jurors  of  the  county  where  pened    but 
**  the  death  fhall  happen,  whether  before  the  coroner,  on  view  of  *°  *PP^^^ 
**  the  body,  or  whether  before  juftices  of  the  peace,  or  other  juf-  brought 
*J  tices,  ^f .,  fhall  be  as  (f)  effectual,  as  if  the  ftroke,  i^fc.  had  in  either 

N  n  4  *<  been 
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county.        *'  been  in  the  county  where  the  party  (hall  die,  or  where  the 
7  Co.  1.        {(  indidment  (hall  be  fo  found." 

Bulwer'i 

Xiie.     a  Hal.  Hift.  P.  C  163. 

[Andby  ftat.  iGfo.  2.C.21.  if  the  {Iroke  happens  in  Englandy  and 

the  death  out  of  England \  or  vice  verfd,   an  indictment  thereof 

found  by  the  jurors  of  the  county  in  which  either  the  death  or 

ftroke  {hall  refpe£tively  happen,  fhall  be  as  efFeQual  againft  both 

principals  and  acceflaries,  as  if  the  offence  had  been  completed  in 

that  county.] 

»H»l.  Hift.       So,  liA.  had  committed  a  felony  in  the  county  of  D.,  and  B. 

p.  C.  163.     \^2idL  been  acceflary  before  or  after  in  the  county  of  C,,  B.  could  not 

have  been  indifled  as  acceflary  in  either  county  at  common  law  j 

but  by  the  above  ftatute  of  2  ^  3  E.  6.  he  is  indi£table,  and  Ihall 

be  tried  in  the  county  where  he  fo  became  accefl'ary. 

» Hal.  Hift.       It  appears  to  have  been  a  great  doubt  at  common  law,  how 

^  u    L-^^*    tJ^c^fon  done  out  of  the  realm  was  triable ;  fome  holding,  that  it 

T.c.c'ze.  was  only   triable  by  appeal   before  the  conftable  and   marflial; 

S  48,  9.       others  that  it  was  indictable  in  any  county  where  the  king  pleafed  ; 

and  fome  that  it  was  indidlable  where  the  offender  had  lands  :  but 

for  a  plain  remedy,  order,  and  declaration  of  this  matter,  it  is 

ena£led  by  35  H.  8.  cap.  2.  "  That  all  oifcnces  then  or  after  made 

*'  or  declared  to  be  treafons,  mifprifions  of  treafon,  or  conceaU 

*'  ments  of  treafons,  done  out  of  this  realm  of  England^  fliall  be 

*♦  inquired  of,  heard,  and  determined,  by  the  King's  Bench,  by 

•*  lawful  men  of  the  fhire  where  the  fame  bench  (hall  fit  j  or  elfe 

**  before  fuch  commiffioners,  and  in  fuch  fliire  of  the  realm,  as 

*'  (hall  be  alTigned  by  the  king's  commiffion,  and  by  lawful  men 

**  of  the  fame  fhire,  in  like  manner,  to  all  intents  and  purpofes,  as 

**  if  fuch  treafons,  ^c.  had  been  done  within  tlie  fame  (hire, 

**  where  they  fhall  be  fo  inquired  of,  ^c" 

In  the  conflru£lion  hereof  it  hath  been  refolved, 
a  Hawk.  i.  That  if  after  an  indiftment  has  been  taken  in  purfuance  to 

P.  c.  c.  zs-  this  flatute,  the  court,  or  commifTicners  appointed  by  the  king, 
(«)  3  inft.  remove  into  a  different  county,  the  trial  fhall  be  by  jurors  return^ 
34.  H.P.c.  ed  from  the  firfl  county,  [a)  being  mofl  agreeable  to  the  general 
204.  Stanf.  coyj-fe  Qf  tj^e  common  law,  which  require^that  indictments  fliall 
Dyer,  286.  be  tried  by  jurors  of  the  fame  county  in  which  they  were  found. 
3inft.  II.  2.  That  the  commiffioners  and  county  for  the  trial  are  well 
a  Hawk.  afhgned  by  the  king's  writing  his  name  to  the  commiffion,  or  by 
§51!   '        his  figning  the  warrant  for  it. 

2  Hawk.  3.  That  an  offence  in  Irelatidj  that  is  treafon  here  as  well  as 

v.c.  c.  25.  tjj^fe^  js  triable  here  by  virtue  of  this  ftatute,  unlefs  it  were  com- 

[(i)  Sore-  mitted  by  a  peer  of  Ireland ;  in  which  cafe  it  is  not  triable  here, 

foKcd  by  bccaufe  the  party  would  lofe  the  benefit  of  a  trial  by  his  peers  f^). 

threejudges,  *^       '  ;  r  V   / 

Dy.  360.  See  alfo  O'Routk's  cafe,  i  Andiif.  261.  But  in  Lord  Macguire's  cafe,  i  St.  Tr.  950, 
1  H.  H.  P.  C.  155.  284.,  it  was  ruled,  that  an  Irijh  peer  might  be  tried  by  a  common  jury  in  Eng-, 
land  iot  a  treafcn  coromiued  in  Inward,    Sec  Prjnn's  argumept,  8  St.  Tr.  j^i*] 

4-  The 


ainDiftment  t,s3 

4.  That  this  (latutc  is  not  repealed  by  i  ^  2  Ph.  Iff  M.  cap.  10.  a  Hawk. 
§7.  which  enads,  that  all  trials  for  treafon  fliall  be  according  to  P-^'C*  *S» 
the  common  Jaw.  3,  Hale's  Hift.  f?c.  164. 

By  the  28  if.  8.  cap.  15.  it  is  enabled,  "  That  treafons,  felonies,  But  for  this 

**  and  robberies,  l£fc.  upon  the  fea,  Ss'r.,  (hall  be  inquired,  ^c .,  ""'^^  *''• 

"  in  fuch  places  in  the  realm  as  (hall  be  limited  by  the  king's  com-  ,  ^^'i^ 

*'  miflion,  in  like  manner  as  if  fuch  offences  had  been  committed  W,  3.  c.  7, 

«  on  the  land."  ^  '-j  "•"^^^^ 

enadls,  that 
all  piradet  and  felonies  upon  the  fea,  &€.  may  be  tried  tn  any  place  at  fa,  or  upon  the  land  in  his  Majetty'g 
plantations.  [And  §  14.  of  the  lame  ftatute  enafls,  that  the  commiHioners,  &c.  /hall  have  power  to  try 
pirates  in  all  the  colonies,  &fc.  in  /Imerka,  and  to  grant  warrants,  in  order  to  their  being  apprehended  and 
tried  there,  or  fent  into  England  for  trial.] 

<*  By  the  i6  H.  8.  cap.  6.  for  the  punifliment  and  fpeedy  trial,  *  {a)  This 

**  as  well  of  the  counterfeiters  of  any  coin  current  within  this  ^^tuteex- 

*•  realm,  as  of  all  felonies  and  acceflaries  of  the  fame,  and  other  to  the  oid^ 

**  offences  felonioufly  done  within  any  (a)  lordfliip  marchers  of  JVeipco\xa» 

*'  Walesy  the  juflices  of  gaol-delivery  and  of  the  peace  in  the  fliire  ^^^^j^. 

**  or  fliires  of  England^  where  the  king's  writ  runneth,  next  ad-  marchers. 

•*  joining  to  the  lordfhip  marchers,  or  other  place  in  JVa/es,  where  Pafch. 

"  fuch  counterfeiting,  isi'c.  fhall  be  committed,  fliall  have  power,  V'jP"*  ** 

*'  at  their  feffions   and  gaol-delivery,  to  enquire  by  verdidl  of  cafe,  Stra. 

"  twelve  men  of  the  fame  fhire,  ^r.,  in  England^  there  to  caufe  553- 

*<  all  fuch  counterfeiters,  bfc.y  to  be  indidled,  i^c.y  in  like  man-  \^'^^^^^' 

**  ner  as  if  the  fame  petit  treafons,  i^fc.  had  been  done  within  any  acquittal  at 

**  of  the  faid  (hires  within  the  faid  realm  :  alfo,  fuch  juftices  (hall  the  grand 

"  try  all  foreign  pleas  pleaded  by  fuch  offenders ;  neither  fliall  an  go'^j^tar of 

"  acquittal,  isfc.  or  fine  making  in  the  lordfhips  marchers,  be  (b)  a  an  indiS- 

"  bar  for  a  perfon  indidted  in  the  faid  (hire  within  two  years  after  mentforthe 

*«  the  felon  V  "  ^^™*  "'"* 

fnp  iciony.  \nEnglat!d.     a  Hawk.  P.  C.  0.25.  §42. 

[By  flat.  26.  Geo.  2.  c.  19.  §  5.  offences  againil  fhips  in  diftrefs.  The  county 
committed  in  Walesy  are  triable  in   the    next  adjoining  Englijh  o^^^^/""'* 

county.  J  i\p  county  under  this  aft.     Parry  v.  Roberts,  i  Hawk.  P.  C.     6  Ed.  izo.  note. 

By  the  27  Eliz.  cap,  2.  treafons  by  priefts  or  jefuits  coming  into  a  Hale's 
England^  and  felony  for  receiving  them,  are  inquirable  and  deter-  ^^^'  ^'  ^' 
ipinable  where  the  offender  is  apprehended. 


164. 


(G)  What  ought  to  be  the  Form  of  the  Body  of  an 
Indidment  at  Common  Law :  And  herein, 

J.  How  the  Body  of  an  Indidment  at  Common  Law  ought  to  fet 
forth  the  Subftance  and  Manner  of  the  Faft. 

A  N  indi£tment,  as  defined  by  my  Lord  Haky  is  nothing  elfe  but  a  Hal.  Hift. 

^^   a  plain,  brief,  and  certain  narrative  of  an  offence  committed  ^^9- 

by  any  perfon,  and  of  thofe  neceffary  circumftances  that  concur  degree°as  to 

to  afcertain  the  fail,  and  its  nature,  in  which,  in  favour  of  life,  become  the 

great  (c)  flridlneffes  have  at  all  times  been  required.  re'^roacro^f 
tii«  hvi,    z  fi^>  HiA,  P.  C.  iq3.->i— That  b^ore  the  aGco^z.  c.  a6„  and  6  Geo.  z.  c,  14.^ 

'  all 
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all  parts  of  It  ought  to  Be  In  Latin,  and  how  far  it  was  vltious  for  falfe  or  Improper  Latin,  vide 
sHawk.  P.  C. 

Cro.  Eliz,  And  therefore   it  is  laid  down  as  a  good  general  rule,  that  in 

347.  201.  indi£lments,  as  well  as  in  appeals,  the  fpecial  manner  of  the  whole 

p.  c."c.  25.  ^'^^  ought  to  be  fet  forth  with  fuch  certainty,  that  it  may  judicially 

^  57.  appear  to  the  court  that  the  indidlors  have  not  gone  upon  infuffi- 

cient  premifes. 

a  Hawk.  Hence  it  hath  been  holden,  that  no  periphrafis,  or  circumlocu- 

P.  c.  c.  2^.  {Jqj^  whatfocver,  will  fupply  thofe  words  of  art  which  the  hw  hath 

fevxrli  au-  appropriated  for  the  defcription  of  the  offence  ;  as  murdravit  in  an 

thoricies  indictment  of  murder,  («)  cepit  in  an  indictment  of  larceny,  jnay- 

^'^uV'ttft  hemavit  in  an  inditlment  oi  mayhem,  {h)  felotiice  in  an  indictment 

P.  C.  183,*  of  any  felony  whatfoever,  biirglarithr ,  or  hiirgiilanter,  or  elfe  hur' 

1S4.,  ac-  galnriter^  in  an  indictment  of  burglary,  (t-)  proditorie  in  any  indiCt" 

Trt'i'^A^d*  ^^"'^  °^  treafon,  contra  ligeantia  fua:  debiium  in  an  indictment  of 

therefore  an  treafon  againft  the  king's  perfon. 

indidlment  againft  A.,  quod  fekr.ke  abduxit  unum  cquum,  without  frying  cfp'it  &  abduxit,  is  not  good, 
for  he  might  have  the  horfe  by  bailment,  and  then  it  is  no  felony.  2  Hal.  Hilt.  P.  C.  184.  {b)  For  if  .,^. 
is  indidled,  that  furatus  eji  unum.  equtttn,  it  is  but  a  trefpafs,  for  want  of  the  word  feLinci.  2  Hal. 
Hitt.  P.  C.  184.  (f)  In  petit  treafon  it  muft  be  \mA  felonice  &  proditorie  j  fjr  though  tlic  party  be  ac- 
quitted of  the  petit  treafon,  he  may  be  convid  of  the  manflaui;htcr  or  murder.     2  Hal.  Hift.  P.  C.  184. 

a  Hawk.  But  in  an  indiCtment,  or  appeal  of  rape,  the  fame  is  fufficiently 

P.  C.  C.2S.  fgj.   forth  by  the  words  feknice  rcipuit,  without  adding  (^)  far;7rt- 

(d)  But  an  ^'^^''  cognovity  or  fetting   forth  the  fpecial  manner  of  the  terror 

indidtmcnt  or  violence,  and  then  concluding  that  the  defendant  fic  fdonich 

"f  ^,^PV  . .  rapiiit, 

eucdjelomce         ' 

(^  carnallcr  cogno-vit,  viithoMt  the.  woxi  rapuit,   Is  not  good,  though  it  conclude  contra  formam  Jiatuti^ 

2  Hal.  Hiit.  P.  C.  184. 

2  Hawk.  And  from  this  certainty  required  in  indictments,  it  hath  been 

P.  C.  c.  25.  l^olden,  that  an  indiCtment  for  a  felonious  breach  of  prifon,  with- 
out {hewing  the  caufe  of  the  imprifonment,  is  not  good. 
Allen,  78.  So,  of  an  indictment  for  refufmg  to  ferve  the  office  of  con- 

Mod.  24.  {table,  being  les:itttno  inodo  eleElus,  without  fhev.-inii  the  manner  of 
<  Mod.  qo.  ■  ,       /^.      o    £>  1  o 

J  jg.     '      the  election. 

Cso.Eliz.  So,  it  hath  been  adjudged,  that  an  indiCtment  of  burglary  is  in^ 

483.  p  .  12.  fu(]^ciei-it,  without  {hewing  that  it  was  nocianter, 
2  Roll.  Alfo  it  is  agreed,  that  an  indiCtment,  charging  a  man  with  a 

p?  '^'^ti     riuifance,  in  refpeCt  of  a  faCt  which  is  lawful  in  itfelf,  as  the 
37^. "       '    erecting  of  an  inn,   i£c.  and  only  becomes  unlawful  from  parti- 
cular circumftances,  is  infufficient,  unlefs  it  fct  forth  fome  cir- 
cumltances  that  make  it  unlawful, 
a  Hawk.  So,  it  hath  been  adjudged,  that  an  indiCtment  for  traiteroufly 

p.  C.  c.  25.  coining  alchymy  like  to  the  king's  money,  without  Ihewing  what 
money,  ^'/z.  whether  gold,  filver,  or  copper,  is  infufficient ;  for 
as  to  the  latter  of  thefe,  the  offence  could  not  amount  to  treafon, 
Cro.  Eliz.  So,  an  indictment  of  perjury  not  {hewing  in  what  manner,  and 

'37-  In  what  court  the  falfe  oath  was  taken,  is  infufficient ;  becaufe, 

for  aught  appears,  it  might  have  been  extrajudicial. 
Sid.  91.  But  an  indictment  of  extortion,  charging  J.  S.  with  the  taking 

p?'c!*2s.  o^S^"''*  ^s  a  bailiff  of  an  hundred  colore  ojicui  without  (hewing 
§57:   '    *  13  for 
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for  what  he  took  it,  is  good,  at  leaft  after  verdi£l ;  for  perhaps 
he  might  chiim  it  generally,  as  being  due  to  him  as  bailiff,  in 
■which  cafe  the  taking  could  not  be  otherwife  exprefled.  But  this 
feems  to  be  a  fpeclal  cafe. 

An  indictment  charging  a  man  disjunctively  is  void  ;  as  vjur-  5  Mod.  137, 
dravitf  vel  murdrari  caitfavit^  or  that  A.  verheravit  B.  njel  verberari  'jS-  Salk. 
catifavity  or  that  h.  fabric avit  talem  chartam,  vel fahricari  caiifavity  2  Hawk  ' 
^c.  for  here  are  diltindl  offences,  and  it  appears  not  of  vv'hich  of  P.  c.  c.  25. 
them  the  party  is  accufed.        -cv  .  n    .       u  j  t,       p       ,       ^5^'  f^^* 

^       '  V.  Flint,  Ca.  temp.  Hardw.  370.  Rex  v.  Stroughton,  2  Str.  900. 1 

Alfo,  an  indictment  accufing  a  man  in  general  terms,  without  Lev.  203. 
afcertaining  the  particular  fact  laid  to  his  charge,  is  infufEcient;  ^.^b.  278. 
for  no  one  can  know  what  defence  to  make  to  a  charge  which  is  ^  ^^^^  ^* 
uncertain;  nor  can  he  plead  it  in  bar  or  abatement  of  a  fubfe-  P.  C.  c. 25. 
quent  profecution ;  neither  can  it  appear  that  the  faCts  given  in  §  59* 
evidence  againft  a  defendant  on  fuch  a  general  accufation  are  the  tsaikiigg* 
fame  of  which  the  indiCtors  have  accufed  him  ;  nor  can  it  judi-  pi.  i. 
cially  appear  to  the  court  what  punifliment  is  proper  for  an  of-  ^°'"^'  193* 
fence  fo  loofely  exprefTed.  Holt,  363.  'p^s.' 

As  where  the  indiCtment  charges  the  party  with  having  fpoken  2  Hawk, 
divers  falfe  and  fcandalous  words  againft  J.  5.  being  mayor  of  A.  ^-  C-  c.25. 
k3fc.  or  with  being  a  common  defamer,  vexer,  and  oppreflbr,  l^c.  \l^^l\  ^" 
or  with  being  a  common  difturber  of  the  peace,  and  having  ftir-  diirities 
red  up  divers  quarrels  among  his  neighbours  j  or  with  being  a  '^^'^^  *=''^''* 
perfon  of  evil  behaviour,  a  common  deceiver,  a  common  publifher 
of  the  king's  fecrets,  ^c.  or  with  being  a  common  forellaller,   a 
common  thief,  a  common  champertor,  ^c. 

But  barretry  being  an  offence  of  a  complicated  nature,  confift-  2  Hawk, 
ing  in  the  repetition  of  frequent  acts,  all  of  which  it  would  be  ^•^'  *^'*5' 
too  prolix  to  enumerate,  experience  has  fettled  it  to  be  fufficient  tit!^a^«-* 
to  charge  a  man  in  general  as  a  common  barretor.  try. 

And  for  the  fame  reafon  an  indiCtment  againft  a  common  fcold  -  Hawk. 
is  fufficient,  without  fhewing  any  particulars.  P-C.  c.  25. 

Neither  is  it  neceffary  for  an  indiCtment  of  either  of  thefe  two  2  Hawk, 
laft  mentioned  offences  to  conclude  in  nocumentum  omnium  ligeorum,  ^-  ^'  *^-  ^S* 
i^c.  for  it  appears  from  the  nature  of  the  thing,  that  it  could  not  y.^cowL/* 

but  be  fo.  2  Str.  124.6.  cor.tr.  as  to  a  fcold,  J 

An  indictment  muft  lay  the  charge  againft  the  defendant  pofi-  Salk.  371. 

tively,  and  not  by  way  of  recital,  as  with  a   quod  ciim^  ^Sc.  and  ?'•  ^-  ^'™* 

it  muft  exprefsly  allege  every  thing  material  in  the  defcription  of  ico^A2 

the  fubftance,  nature,  and  manner  of  the  crime;  for  no  intend-  5 Co.  150. 

ment  fhall  be  admitted  to  fupply  a  defect  of  this  kind.  *  Hawk. 

^^  •>  P.C.  c.25.  §60. 

Therefore,  if  an  indictment  of  murder  want  the  words  ex  ma-  Dyer,  99. 
litia  pracogitatd,  it  is  no  anfwer  that  it  has  the  words  Je/onice  mur-  ^^'^^\ 
dravity  which  imply  as  much.  P.  c.  ibid. 

So,  if  any  indiCtment  of  death  want  an  exprefs  allegation  that  a  Hawk, 
the  party  received  the  hurt  laid  as  the  caufe  of  his  deadi,  and  alfo  ^'  ^'  '*"'• 
that  he  died  thereof,  no  implication  will  help  it. 

Alfo,  if  an  indiCtment  for  felonioufly  breaking  a  prifon,  and  Keilw.  S7. 
commanding  J,  S,  there  imprifoncd,  is'c.  to  efcape,  do  not  ex-  p^"^.^:, 

prefsly 
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^61.   Ld. 
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«  Hawk. 
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^  62.,  and 
feveral  au- 
thorities 
there  cited. 


3fntiiSment 

prefsly  allege  that  J.  S.  did  cfcape,  it  is  no  anfwer  that  it  is  fully 
implied  in  calling  the  offence  a  felonious  breaking. 

Yet  flrained  and  over-nice  exceptions  of  this  kind  are  not  to 
be  regarded ;  as  that  an  indiftment  of  death,  laying  the  affault 
to  have  been  with  malice  prepence,  doth  not  exprefsly  repeat 
it  in  the  claufe  immediately  following,  and  joined  with  a  co- 
pulative, (hewing  the  giving  of  the  wound  at  the  fame  time  and 
place. 

Or  that  an  indidment  fetting  forth  that  J.  S.  was  lawfully  ar- 
refted  by  virtue  of  a  plaint  before  fuch  &  fheriff,  tsfc.  doth  not 
exprefsly  (hew  that  there  was  a  good  warrant. 

Or  that  an  indi<£tment  fetting  forth  an  arreft  in  fuch  a  parifh 
and  ward  in  London,  by  virtue  of  a  warrant,  to  arreft  the  party 
within  the  liberties  of  London,  doth  not  exprefsly  lay  fuch  parifti 
and  ward  within  the  liberties  of  London. 

Or  that  an  indidment  finding  that  J,  S.  exijlens  of  fuch  a 
trade,  Isfc.  as  will  bring  him  within  the  law  whereon  the  indi^- 
ment  is  founded,  committed  fuch  a  fa6l,  does  not  exprefsly  al- 
lege that  he  was  of  fuch  a  trade,  l^c  at  the  time  of  the  fa£l  ; 
for  it  fully  appears  from  the  natural  conltru£tion  of  the  par- 
ticiple exijiens  going  before  the  verb,  to  which  it  is  the  nominal 
tive  cafe. 

Yet  it  is  a  good  exception  to  an  indi£lment  of  forcible  entry, 
finding  that  A.  diffeifed  B.  of  fuch  land  exijlens  liberum  tenementum 
of  B.  that  it  is  not  exprefled  at  what  time  it  was  his  freehold  ;  for 
it  (lands  indifferent,  according  to  the  common  rules  of  conftruc- 
tion,  whether  it  was  his  freehold  at  the  time  of  the  diffeifm,  or 
at  the  time  of  finding  the  indictment,  the  word  exijiens  being 
applied  only  to  the  thing  which  was  the  fubje£l  of  the  adlion, 
and  not  being  the  nominative  cafe  of  the  verb,  as  in  the  former 
cafe. 

If  one  material  part  of  an  indiftment  be  repugnant  to  another, 
or  if  the  fa£t  as  laid  be  impoirible  or  abfurd,  the  indi£lment  is 
void ;  as,  where  one  is  indi£led  for  having  forged  a  writing,  in 
which  A.  was  bound  to  B.  which  is  impoflible  if  the  writing  were 
forged  •,  or  for  having  diffeifed  J.  B.  of  land  -,  wherein  it  appears, 
by  the  indictment  itfelf,  that  he  had  no  freehold  whereof  he  could 
be  diffeifed  ;  or  for  having  entered  peaceably  on  J  S.  and  then 
and  there  forcibly  diffeifed  him  ;  or  for  having  diffeifed  him  of 
land  then  being,  and  for  ever  fince  continuing  to  be,  his  free- 
hold ;  or  for  having  murdered  j.  S.  at  B.  where  by  the  indift- 
meut  it  appears  that  J.  S.  was  only  wounded  at  B.  and  died  at 
C;  or  for  felling  iron  with  falfe  weights  and  meafures,  which  is 
not  only  abfurd,  as  fuppofmg  that  iron  could  be  fold  by  meafure, 
but  inconCftent,  in  fuppofmg  that  it  was  fo  fold,  and  yet  at  the 
fame  time  fold  by  weight ;  or  for  being  abfent  from  church  fix 
months,  between  fuch  and  fuch  a  time,  which  appears  to  have 
contained  only  the  fpace  of  eleven  days ;  or  for  felonioufly  cut- 
ting down  trees,  isfc.  Yet  where  the  fenfe  is  clear,  a  fmatl  im- 
propriety may  be  difpenfed  with;  as  where  one  is  inditled  for 
having  mowed  ufiam  acram  faeni^  which  is  faid  to  be  fufficient, 

and 
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and  yet  that  whtcli  was  mowed  could  not,  at  tlie  time  of  the 
mowing,  in  ftri£tnefs  be  called  hay,  but  grafs  only* 

Alfo,  a  repugnancy  in  an  indictment  in  fetting  forth  the  offence  2  Hawk, 
of  the  acceflbry,  is  as  fatal  as  it  is  in  fetting  forth  that  of  the  prin-  ^*  ^-  ^'  *5« 
cipal ;  as  where  an  indiftment  of  death  having  laid  the  ftroke  on  '    ** 
one  dayj  and  the  death  on  another,  charges  the  acceflbry  with 
having  abc' ted  the  principal  at  the  time  of  the  felony  only. 

But  where  feveral  are  prefent  and  abet  a  fa£t,  and  one  only  9  Co.  67. 
a£lually  does  it,  an  indictment  may,  in  the  fame  manner  as  an  ^^°'^'  97- 
appeal,  lay  it  as  done  by  the  one,  and  abetted  by  the  reft. 

But  if  it  barely  charge  a  man  with  having  been  prefent,  It  is  *  Hawk. 
Void,  becaufe  a  man  may  be  innocently  prefent.  ^64!*^**^' 

An  indictment  of  J.  S.  as  acceflbry  to  four  by  thefe  words,  2  Hawk. 
fc'tens  ipfos  quattior plomam  prediEl .  feajfe  apud^.felonice  receptavity  ^•5'-  ^-^S* 
without  aiding  eosy  is  naught ;  for  it  appears  not  clearly  how  ma-  ^  ^* 
ny  of  them  i.e  is  charged  to  have  received. 

Alfo,  an  mdiClment  of  a  conltable  for  having  voluntarily  and  2  Hawk, 
felonioufly  fufFered  a  perfon  arrefted  by  him  on  fufpicion  of  felony  ^■^'  ^' *5' 
to  efcape,  without  fhewing  what  the  felony  was,  and  that  it  was  v.  Freeman, 
actually  committed,  is  faid  to  be  void  for  the  uncertainty:  But  an  »Str.i268.J 
Indictment  for  knowingly  iuffering  pcrfons  conviCled  of  felony  to 
efcape,  is  faid  to  be  good,  without  finding  exprefsly  what  the  fe- 
lony was,  or  that  it  was  committed,  if  the  record  of  conviCtion 
be  fet  forth  with  convenient  certainty ;  for  that  ftiews  what  the 
felony  was,  and  that  it  was  committed. 

It  is  holden  by  fomt,  that  an  indiClment  finding  that  J.  S./ci-  2  Hawk. 
enter  receptavit  J.  D.  being  a  felon,  is  not  good,  without  exprefsly      j  / i.      . 
finding  that  he  knew  him  to  be  a  felon ;  but  by  others,  fuch  in-  thorities 
diCtment  is  good,  becaufe  the   plain  condruClion  of  the  word  there  cited. 
fcienier  carries  it  through  the  whole  fentence  *.  that"'&c. 

a  fufficient  aTeiment.     Stra.  ^o\t 

•2.  How  the  IndiClment  muft  fet  forth  the  Perfons  mentioned  or 
referred  to  in  it. 

The  name  and  addition  of  the  party  indlCted  ought  regularly  2  Hal.  HIA. 
to  be  Inferted,  and  inferted  truly,  in  every  indiClment  -,  but  if  the  ^-  ^*  *7S* 
party  be  indiCled  by  a  wrong  chriftian  name,  furname,  or  addi- 
tion, and  he  plead  to  that  IndiClment  not  guilty,  or  anfwer  to  that 
IndiClment  upon  his  arraignment  by  that  name,  he  (hall  not  be 
received  after  to  plead  a  mifnomer  or  falfity  of  his  addition  ;  for  he 
is  concluded  and  eftopped  by  his  plea  by  thit  name,  and  of  that 
cftoppel  the  gaoler  and  fherifF  that  do  execution  ihall  have  ad- 
vantage. 

But  it  Is  faid,  that  an  indiClment  that  the  king's  highway  In  2  Roll.  Abr. 
fuch  a  place  is  in  decay,  through  the  default  of  the  inhabitants  of  79-^Hawk. 
fuch  a  town.  Is  zood  without  naming  any  perfon  in  certain.  «  gg' 

Alfo  it  Is  faid,  that  no  indiClee  can  take  any  advantage  of  a  a  Hawk, 
■jiftaken  {a)  furuame  In  the  IndiClment,  either  by  plea  in  abate-  T"  ^gjf''^ 

raent,  ''"'    **  ^ 
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Hale,  It  is  mcnt,  or  otlierwife,  notwithflamling  fuch  furname  have  no  man- 
the  fafeft       j^^j.  gf  affinity  with  his  true  one,  and  he  was  never  known  by  it. 

way  to  allow  '  ' 

his  plea  of  mifnomer,  both  as  to  his  furname  and  as  to  his  chriftian  name  ;  for  he  that  pleads  mifnomer 
of  either,  mull  in  the  fame  plea  fet  forth  what  his  true  name  is,  and  then  he  concludes  himfelf  ;  and  if 
the  grand  jury  be  not  difoharged,  the  indiiflment  may  be  prefently  amended  by  the  grand  jury,  and  re- 
turned according  to  the  name  he  gives  himfelf.     2  Hal.  Hill.  P.  C.  1 76. 

7.  Hal.  Hift.  And  in  this  refpedl:  an  indictment  (a)  differs  from  an  appeal, 
**'« '  ^\J^'  "^^'^^^^^^^  't  ^s  certain  that  a  mifnomer  of  a  furname  may  be 
P.  c.  uli      pleaded  in  an  abatement  as  well  as  any  other  mifnomer  whatfoever. 

fupr.  (a)  But  that  every  other  mifnomer  of  the  defendant,  as  alfo  every  defedtive  addition,  are  as  fatal  in 
an  indidlment  as  an  appeal  j  for  which  -viiJe  zHawk.  P.  Ci  c.  25.   §  69. 

2  Hawk.  Not  only  the  mifnomer  of  the  name  of  baptifm  will  abate  an 

^'^'  ^•'-S'  indi<Slment,  but  alfo  the  naming  of  the  defendant  knight,  &c.  who 
feverai  au-  ^^  ^  baronct,  and  no  knight,  (sfc.  or  the  omiffion  of  a  name  of 
thoritles  dignity;  as  where  Garter  King  at  Arms  is  not  named  Garter  in 
^'^Tb'^''^'^'  ^^^^  indidment;  and  fo  of  any  other  name  of  dignity,  (Z')  if  pro- 
indiftment    cefs  of  outlawry  lie  upon  it. 

againft  a  peer  of  the  realm  is  goad  without  an  addition,  becaufe  no  procefs  of  outlawry  lies  againft  him. 
Cro.  Eliz.  148.     LordDacre's  cafe,    2  Hal.  Hift.  P.  C.  177. 

aHal.  Hift.       By  the  common  law  the  party  indifted  could  not  take  advan- 
P.  C.  176.    tjjgg  Qf  ^  mifnomer  or  the  want  of  addition,  becaufc  the  fa£l  be- 
ing fworn  againft  the  party  prefent,  and  appearing  to  their  view, 
there  could  be  no  injury  by  the  mifnomer :  alfo,  as  felons  gene- 
rally go  by  no  certain  name,  and  have  no  fixed  habitation,  it  was 
thought  hard  to  find  out  their  real  names  or  profeffions  ;  but  this 
vas  altered  by  the  ftatute    i  //.  5.  cap.  5.  which  requires  that  in 
all  indi6lments,  &c.  the  party  indi£ted  ought  to  have  the  addition 
of  his  myftery,  degree,  place,  and  county. 
2  Hal.  Hift.       The  additions  required  by  the  ftatute  are,  that  of  his  degree, 
y^'h'^^^J    as  jfow^Wj^wZ/i??/;;?;/,  £/^i/i;v;  of  his  myftery,  as  hujhandrnany Jailor^ 
4  Hawk^     fpinjler^  Is'c.-y  therefore,  if  the  addition  be  only  general,  as  fer- 
p.  c.  c.  25.  vant,  farmer,  citizen,  l^c.  or  of  crimes  and  mifdemefnours  only, 
§70-  as  extortioner,  vagabond,  heretick,  ^c.  thefe  are  no  good  ad- 

ditions. 
2  Hal.  Hift.       The  addition  ought  to  be  to  the  fubftantive  name,  and  not  to 
^■jj^^j^^p'^  that  which  comes  after  xX\z  alias  diSluSy  becaufe  regularly  the  addi- 
C.25.  %  70.  tion  refers  to  the  laft  antecedent. 

2  Hal.  Hift.  If  feverai  perfons  be  indi6led  for  one  offence,  mifnomer,  or 
But^b'^^  vvant  of  addition  of  one,  quaflieth  the  indi£lment  only  againft 
2  Hawk.  him,  and  the  reft  fhall  be  put  to  anfwer ;  for  they  are  in  law  as 
P.  C.  C.25.  feverai  indictments  ;  and  fo  in  trefpafs. 

§  70.,  it  is 

faid  that  v.'here  feverai  are  indidled,  and  there  is  an  cmiHion  of  an  addition  as  to  one,  it  nnakes  the  indIA< 

ment  vicious  as  to  all;  for  which  is  cited,   iBuif.183. 

2  Hawk.  Not  only  the  defendant,  but  regularly  all  other  perfons  alfo 

P.  C.  c.  25.  mentioned  in  an  iitdiClment,  muft  be  defcribed  with  convenient 
certainty ;  and  therefore,  it  feems  to  be  generally  agreed  at  this 
day,  that  an  indi6lment  for  fuffering  divers  bakers  to  bake,  ^c. 
againft  the  affife,  or  for  diftraining  divers  perfons  without  caufe, 
or  for  taking  divers  fums  of  money  of  divers  perfons  for  fuch  a 

toll. 
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toll,  &'c.  without  naming  any  bakers,  ^c.  in  particular,  Is  in- 
fufficient. 

But  an  indi£lment  of  murder  cujttfdam  ignoti  is  good ;  and  fo,  Plow.  85.  b. 
for  ftealing  the  goods  ctijufdam  ignoti;  fo,  of  an  aflault  in  quendam  ^^u'^'.^lj-'n' 
ignotiim;  and  if  the  party  be  acquitted  or  convicted,  and  be  af-  jgj.  * 
terwards  indicted  for  an  aflault  or  murder  of  fuch  a  man  by  name,  2  Hawk, 
he  may  plead  the  former  convidlion  or  acquittal,  and  aver  it  to  be  ^'  ^'  ^-  ^S* 
the  fame  perfon. 

But  an  indi£lment  quod  invenit  quendam  hominem  mortuuntt  ac  Hal.  Hift. 
felonice  ftiratus  ejl  duas  Tunicas y  without  faying  de  bonis  ^  catalUs  ^^'-         ' 
cujufdam  ignoti ^  is  not  good. 

If  the  goods  of  a  chapel  be  ftolen,  the  Indi61:ment  fliall  fay  2  Hal.  Hlft. 
bona  &  catalla  capella  in  cujlodid  prxpofitorum ;  if  it   be  done   in  P*C.  181. 
time  of  vacation,  bona  l^  catalla  cnpella  tempore  vacatiotiis ;  but  if 
the  goods  of  a  parifh  church  be  ftolen,  as  the  bell,  the  books,  &c. 
it  fiiall  run  bona  parochianorum  de  S.  in  cuftodid  guardianorum  eccle- 
ft£y  and  (hall  not  fuppofe  them  boiia  ecclcfue. 

If  the  goods  which  A.  hath  as  executor  oiB.  be  ftolen,  the  of-  2  Hal.  Hlft^ 
fender  may  be  indidled  quod  bona  tejlatoris  in  cujlodid  A.  executoris  ^•^'  ^^'• 
*  ejiifdem  B.  or  it  may  be  general  bona  ipfius  A. 

If  A.  dying  be  buried,  and  B.  open  the  grave  in  the  night-time  z  Hal.  Hift. 
and  fteal  the  winding-flieet,  the  indiftment  cannot  fuppofe  it  the  P-C.  i2i. 
goods  of  the  dead  man,  but  of  the  executors,  adminiilrators,  or 
ordinary,  as  the  cafe  falls  out. 

An  Inditlment  quod  felonice  ^  Isfc.  cepit  quondam  peciam  panni  cu-  Cro.  Ellr* 
jufdatn  J.  S.  without  faying  de  bonis  df  catallis  cujufdam  J.  S.  was  49°- 
therefore  quaflied.  p  ^t  \%2.. ' 

There  is  no  need  of  an  addition  of  the  perfon  robbed  or  mur-  2  Hal.  Hift, 
dered,  ^c.  unlefs  there  be  a  plurality  of  perfons  of  the  fame  ^'^'  *^** 
name  ;  neither  then  Is  it  eflentlal  to  the  indi61:ment,  though  fome- 
times  it  may  be  convenient,  for  dlltindlion  fake,  to  add  it ;  for  it 
is  fufficient  if  the  indictment  be  true,  -y/z.  that  J.  S.  was  killed 
or  robbed,  though  there  are  many  of  the  fame  name. 

And  it  hath  been  adjudged,  that  an  indldlment  of  an  aflault  Keilw.  25. 
on  John,  parifli-prleft  of  D.  in  the  county  of  C.  is  good  without  Dyer,  rZ^. 
mentioning  his  furname  j  for  the  certainty  of  the  perfon  fufiicient-  ^^'ila^k. 
ly  appears.  P.c.  0.15.  §'72* 

But,  it  feems,  that  if  fuch  indlClment  had  only  defcrlbed  him  2  Hawk. 
by  his  name  of  baptlfm  without  any  farther  addition,  it  had  been  ^\S^'^"^* 
too  uncertain ;  yet  the  contrary  feems  to  be  holden  in  (a)  Moor :  466.pr6^62. 
However,  it  feems  agreed,  that  a  repugnancy  or  abfurdlty  in  the 
defcriptlon  of  the  perfon  injured  will  vitiate  an  indictment :  as 
where  one  is  indided  for  ftealing  bona  pradiB.  J.  S.  where  no  J.S, 
was  mentioned  before. 

It  is  not  neceflary  to  allege  in  an  indi£lment  of  death,  that  the  2  Hawk. 

party  killed  was  in  the  peace  of  God.  ^-  ^-  =•  ^S* 

*^  .  §73. 


3.  Hovir 


5^o 


JntiiSmcnt 


accordingly. 


3.  How  the  Incll£lment  ought  to  fet  forth  the  Thing  wherehi  the 
Offence  was  committed, 

a  Hawk.  An  indi£lment,  which  doth  not  with  fufficlent  certainty  fet 

P.  c.  c.  25.  forth  the  thing  wherein  the  offence  was  committed,  is  infufficient; 
a  Hal.  Hi/I.  as  where  one  is  indi£led  for  having  forged  a  leafe  of  certain  lands, 
p.  c.  182.  without  naming  feme  one  certain  parcel ;  or  for  having  ftolen  bona 
l2f  catalla  J.  S.  without  fliewing  any  in  particular;  or  for  having 
trefpaffed  on  two  clofes  of  meadow  or  paflure,  or  for  having  di- 
verted quatidam  partem  aqu£  running  from  fuch  a  place  to  fuch  a 
place,  without  any  farther  defcription ;  or  for  having  engroffed 
magnatn  quatttitatem  Jlraminis  ij  fcetiiy  or  diverfos  cumulos  triticif 
without  fliewing  how  much  of  each ;  or  for  having  carried  away 
duas  centenas  cafeiy  without  adding  libras  or  unciaSy  l^c.  or  for  hav- 
ing erected  feveral  cottages  contra formam  Jlatutiy  without  fliewing 
how  many. 

It  is  faid  to  be  mod  proper  in  indictments  of  larceny  and  tref- 
F.c.  c.  25.  pgfg  Qj^  ^  living  thing  to  fhew  to  whom  the  property  of  it  be- 
"     *  longed,  by  calling  it  the  ox  or  horfe,  ^c.  of  J.  S.  without  ufing 

the   words  bona  ^  catalla :  yet  there  are  many    precedents    in 
books  of  good  authority,  wherein  this  nicety  is  not  obferved. 
4  Hal.  Hift.       If  theft  be  alleged  in  any  thing,  the  indictment  mufl:  fet  down 
P.  C.  183.    ji^g  value,  that  it  may  appear  whether  it  be  grand  or  petit  lar- 
ceny. 
2  H.iwk.  If  the  thing  be  moveable,  as  a  horfe,  cow,  ^c.  it  is  faid  to 

.  .  c.  25.  |jg  j^qJ^  proper  to  fliew  its  worth  by  the  word  pretium  ;  but  if  the 
(a)  And  per  thing  be  immoveable,  and  confifl:  of  divers  dead  things,  it  ought 
Hale,  this  is  to  be  ad  valentiam;  {a)  yet  this  nicety  feems  not  neceffary  ;  nei- 
fhip,*^!ino^not  *^^''  ^^  ^'  ^^^^^  ^^^^^  ^^^  worth  of  the  thing  fl:olen  is  required  to  be 
fubftantiai ;  fet  forth  in  an  indiQment  of  larceny,  for  any  other  purpofe,  than 
for  ]f  prctii  to  fliew  that  the  crime  amounts  to  grand  larceny,  and  .the  better 
ikid  oTad  ^°  afcertain  the  crime,  in  order  for  a  reft.itution ;  or  in  an  in- 
vaicntiam,     di£tment  of  trefpafs,  for  any  other  purpofe,  than  to  aggravate 

oreon-verfo,    the  crimC. 

It  doth  not 

vitiate  the  indiftment ;  and  fo  it  is,  if  one  freui  or  ad  ■vatentiam  be  added  to  feveral  things,  where  in  true 

clerk/hip  it  (hould  be  applied  fcverally,  ir  is  pood  if  the  party  be  convidl  of  all ;  but  pofiibly,  if  the  party 

he  conviil  but  of  part,  it  is  not  good,  becaufe  it  will  be  unceitaiii  whether  grand  or  petit  larceny.     2  Hsl. 

Hift.P.C.182. 


2  Hawk. 
P.C. 


2  Hale's 
Hift.  P.  C. 
183. 


2  Hal.  Hift. 


An  indiftment  quod  felonice  cepit  20  oveSy  tnatricesy  ^  cgf'os,  or 
matrices  ^  verveceSy  is  not  good,  becaufe  it  doth  not  appear  how 
many  of  one  fort,  and  how  many  of  another ;  but  20  oves  gene- 
rally might  have  been  good  without  dift:inguifliing  matrices  ^ 
verveces,  as  in  cafe  of  replevin  or  trefpafs. 

But  an  indi£lment  de  quatuor  rijcis  ^  cijlisy  Anglice  chefls  and 
where  it  s'  ^o^*^'"s>  is  good,  bccaufc  fynonymous. 

faid,  that  regularly  the  fame  or  more  certainty  is  required  in  an  indi£lmentof  good*,  than  in  trefpafs  for 
goods. -»And  note.  That  it  is  agreed  as  a  general  rule,  that  if  an  indidlment  be  uncertain  as  to  fome  par- 
ticulars only,  and  certain  as  to  the  reft,  it  is  void  only  as  to  thofe  which  are  uncertainly  exprelTed,  and 
g{»od  for  the  refidue.     2  Hawk.  P.  C.  c.  2  5.  §  74.         .*  S^uxa  mali  et  negligenicr  fe  gejjit  ill  executioite  of 

the  ofBce  of  conftable,   quafhed  for  being  too  general.    Stra.2. So,  De  fcripth  bonis  &  catallit  of 

Daviia  decipiebant  ei  defraudabant.  Stra.  8.— — So,  Diverfat  quantitates  certt'tfut.  Stra.  497.—— 
On  an  indi^mcot  upon  5  Eliz.  c.  4.  if  ic  is  averred,  a  trade  uied  in  Great  Eiitoir.,  inAead  of  £";., 


hud,  it  is  bad.     i  Stra.  5;2.    ;  Str.  788. — —^cd  cum  there  wa^  fuch  an  order,  Sff.  Is  too  uncertain. 
2Ld.  Raym.  l^e^,—— -An  indidment  muft  fe't  out  the  word i  fpoken  of  a  juftice  of  peace  in  the 

execution  of  his  office. If  for  nbftruCting  him,  it  muft  ihew  by  what  ad.     2  Stra.  699.— —An 

indidment  for  a  nuifarce,  that  the  defendant  fefem  levavit  -vel  /evan  caufa':nt,  adjudged  ill  for  uncer- 
tainty.    2  Stra.  900 An  indidment  for  procuring  hy  falfe  tokens  muft  fpecify  them.     2  Stra.  1 127. 

— — [So,  by  fa'fe  pretences,     z  Term  Rep.  58 1 .  ]— Indidment  for  conveying,  or  caiifing  to  be  con- 
veyed, a  pau-jer,  is  too  uncfrtain  :   fuch  an  indi<Sment  muft  alfo  ftate,  that  he  was  unable  to  maintain 

himfelf,  Caf  temp.  Hardw.  •;-'o. .An  indidtment  for  carrying  a  perfon  with   the  fmali-pox,  from 

one  parifh  to  another,  muft  fet  forth  that  the  defendant  knew  the  perfon  had  the  fmall-pox,  and  thatit 
was  with  an  ill  intent.     Andr.  i6a. 

4.  How  the  Indi£bment  muft  fet  forth  the  Circumftances  of  Time 

and  Place. 

It  is  laid  down  as  an  undoubted  principle  in  all  the  books  that  2  Hawk, 
treat  of  this  matter,  that  no  indiftment  whatfoever  can  be  good  P-C.  c.25. 
without  precifely  (hewing  a  certain  year  and  {a)  day  of  the  mate-  jeveial'au- 
rial  fadls  alleged  in  it.  thorities 

there  citetf. 
[See  alfo  Rex  v.  Hollond,  5  Term  Rep.  607.]  And  this  the  law  requires,  not  only  becaufe  the  p^rty 
may  be  the  betier  prepared  to  make  his  defence,  but  alfo  becaufe  that  in  indictments,  on  wnich,  upon  it 
•onviAion,  there  incurs  a  forfei;ure  of  lands,  it  may  appear  to  what  day  the  forfeiture  is  to  have  reia- 
tion;  as  alfo,  that  if  it  be  an  indiftment  of  murder  or  man/laughter,  it  may  appear  that  the  death  was 
within  the  year  and  day  after  the  ftroke.  2  Hal.  Hift.  P.  C.  179. — But  it  is  not  neceftary  upon  the 
evidence  to  prove  the  crime  to  have  been  committed  on  the  very  day  laid  in  the  indidmcnt ;  but  if  it  be 
proved  to  have  been  at  any  time  before  or  after,  the  party  is  to  be  convifted.  2  Hal.  Hift.  P.  C.  J79. 
[a)  But  it  is  not  neceflary  to  mention  the  hour  in  an  indiftment ;  2  Hawk.  P.  C.  c.a5.  ^  76.  un'.efs 
the  time  of  the  day  is  materia!  to  afcertain  the  nature  of  the  offence,  and  then  it  muft  be  exprefTed  ;  as 
in  an  indiftment  of  burglary  it  ought  to  fay,  tali  die  circa  boram  decimam  in  r,o£le  ejufdem  did,  fthni.i 
&  burglartter  f regit ;  yet  it  is  fald  that  by  fome  opinions  burglar  iter  carries  a  fufficient  exprcfiion  that  it 
was  done  in  the  night,  a  Hal.  Hift.  P.  C.  179.  So,  upon  breaking  a  houfe  in  the  day-time,  to  ouft 
the  offender  of  his  clergy  upon  the  ftatute  of  39  Eliz.  c.  15.,  it  is  ufual  to  add  tempore  diurno ;  for  the 
ftatute  exprefleth  it  fo ;  otlierwife,  though  the  indidlment  be  good,  yet  he  (hati  not  be  oufted  of  his 
clergy.     2  Hal.  Hift.  P.C.  179. 

As  if  an  indiftment  of  death  laying  the  aflault  at  a  certain  2  Hawk, 
time,  £fff.   do  not  repeat  it  in  the  claufe  of  the  ftroke,  or  if  it  P-C.c.z^. 
do  not  fet  forth  the  time  of  the  death,  as  well  as  of  the  ftroke.       2  f/al.  Hift. 

P.  C.J73.' 

So,  if  an  indictment  lay  the  offence  on  an  impofTible  day,  or  2  Hawk, 
on  a  day  that  makes  the  indictment  repugnant  to  itfelf,  or  if  it  ^-C.  c.  25.. 
lay  one  and  the  fame  offence  at  different  days,  it  is  infufficient.        ^  ^^' 

As,  if  j4.  be  indided  qi/od  prima  die  Maii  isf  fecundo  die  Maii  2  Hal.  Hift, 
apud  D.  he  made  an  aflault  upon  5.  I3  quondam  togam  ipftus  ^.  f-C.  178. 
adtunc  ^  ibidem  invent,  felonice  cepit,   ^c;  this  indi£kment  is  not 
good,  becaufe  there  are  feveral  days  mentioned  before,  and  it  is 
uncertain  to  which  the  felonious  taking  (hall  relate. 

So,  if  A.   be  indiflied  that  ht  Fejlo  Sancli  Petri //««(?  20  Car.  zHaLHift^ 
killed  J.  S.;  this  is  not  good,  becaufe  there  are  two  Feafts  of  St.  ^'^'  '"*" 
Peter,  and  neither  without  addition,  viz.  St.  Peter  ad  VincuLf  and 
St.  Pe^er  in  Cathedra. 

The  words  adtiwc  &  ibidem  in  the  fubfequent  part  of  an  indi£l-  2  Hawk. 
ment  are  as  effe£lual,  as  if  the  year  ani  day  mentioned  in  the  ^'^"  "^'^J- 
former  part  had  been  exprefsly  repeated. 

Alfo,  if  it  lay  the  fa6l  on  the  Thurfday  after  the  Feaft  of  Pen-  z  Hawk. 
tecoji  in  fuch  a  year,  or  on  the  Utas  of  Enjler^  lafc.  (which  fti.iU  be  ^'  ^-  '•^'^' 
taken  for  the  very  eighth  after  the  feaft),  or  on  the  loth  of  March 
laft,  (being  afcertained  by  the  ftile  of  the  feffions,  i^c.)  it  is  as 
good  as  if  it  had  exprefsly  named  the  day  of  the  month,  iJr. 

Vol.  Ill,  O  o  Alfo, 
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»  Hawk. 
P.  C.  C.25. 

§  79- 
2  Hawk. 
P.C.  C.Z5. 


2  Hswk. 
P.  C.  iiiti. 


4  Hawk. 
P.  C.  c. : 

§  80. 


2  Hawk. 
P.C.  c.25. 

§83. 

[a)  That  re- 
gularly  the 
vill  or  ham- 
let and  coun- 
ty muft  be 
cxprefTeo  in 
the  indidt- 
jmeii'',  and 
where  the 
time  muft  Le 
ibidllK.      2  H 


Alfo,  if  an  irnrKSnient  charge  a  man  with  an  omifTion,  ^c.  as 
not  fcowring  fuch  a  ditch,  it  needs  not  fliew  any  time. 

So,  if  an  indi£lrnent  charge  a  man  with  having  done  fuch  a 
nuifance  fuch  a  day  and  year,  and  on  divers  other  days,  it  is  void 
only  as  to  the  fa£ls  alleged  on  the  days  uncertainly  fet  forth :  but 
if  it  charge  a  man  generally  with  feveral  offences  at  feveral  times 
between  fuch  a  day  and  fuch  a  day,  without  laying  any  one  at  a 
certain  day,  it  hath  been  adjudged  to  be  wholly  void. 

Yet  it  harh  been  foiemnly  adjudged,  that  a  conviction  of  deer- 
ftealing,  fetting  forth  the  offence  between  the  8th  and  12th  of 
Jii'yy  ^c.  is  fulFicient. 

And  in  thefe  c.ifes  it  Is  faid  to  be  mod  regular  to  fet  forth  the 
year,  by  (hewing  the  year  of  the  king ;  yet  this  may  be  difpenfed 
with,  for  fpecial  reafons,  if  the  very  year  be  otherwife  fufhcient- 
]y  expreiTed,  for  that  only  is  material. 

Every  indidbment  at  common  law  muft  exprefsly  fhew  fome 
[a]  place  wherein  the  offence  was  committed,  which  mufl  appear 
to  have  been  within  the  jurifdi^tion  of  the  court  in  which  the  in- 
di£lment  was  taken,  and  muft  be  alleged  without  any  repug- 
nancy ;  for  if  one  and  the  fame  offence  be  alleged  at  two  differ- 
ent places,  or  at  B.  aforefaid,  where  B.  was  not  before  mentioned, 
or  if  the  flroke  be  alleged  at  A.  and  the  death  at  B.  and  the  in- 
dictment conclude  that  the  defendant^cy^/{?«/V^  murdravit  the  de- 
ceafed  at  A.  the  indidlment  is  void. 

repfaUd  \ipon  feveral  acti  done,  regularly  the  place  alfo  muft  be  repeated,  -viz.  tunc  & 
al.Hift.P.C.  iZo, 


7.  Hjw.'c. 
P.  C.  ibid. 
9  Co.  66. 


So  it  is  alfo,  if  It  lay  not  both  a  place  of  the  ftroke  and  death, 
or  if  any  place  fo  alleged  be  not  fuch  from  whence  a  vifne  may 
come ;  as  to  which  it  hath  been  adjudged,  that  if  a  fa£t  be  al- 
leged In  a  parifli  in  London  with  fome  other  addition  which  fuffi- 
ciently  afcertains  it,  or  in  the  parifh  of  St.  Lawrence  Je%vryy  it 
needs  not  fhew  the  ward. 

Alfo  in  fome  crimes  no  vill  need  be  named  ;  as  upon  an  indi£l- 
ment  of  barretry,  becaufe  a  barretor  is  fuch  every  where,  and  it 
fiiall  be  tried  de  cor  pore  coimtatus. 

cafes  where  it  is  neceflary  to  lay  a  vili,  rjjz,.  upon  t-he  ftatute  of  additions,  and  in  an  appeal  of  death,  upon 
the  ftatutc  of  Glouceller,  c.  9.  Rex  v.  Blower,  Hil.  27  Geo.  2.  B.  R.  cited  by  Dennifon,  J.  in 
I  Burr.  337. J 


2  Hal.  Hift 
P.C  180. 
[Tiiereare 
only  two 


2  Hal.  Hift. 
P.  C.  180. 

3  P.  Wms. 

439- 
Cro.  Eliz. 

739- 

2  Hal.  Hift. 

P.C.  180. 


2  Hal.  Hift. 
P.C.  180. 


^uff,  in  the  margin,  the  Indl£tment  fuppofing  a  fa£t:  done  apud 
S.  in  com.  pradicl.  is  good;  for  it  refers  to  the  county  in  the 
margin. 

But  if  there  be  two  counties  named,  one  In  the  margin,  ano- 
ther in  the  addition  of  any  party,  or  in  the  recital  of  an  a£t  of 
parliament  recited  In  the  premifes  of  the  indiiftment,  the  fa6l  laid 
apud  S.  in  corn.  prctdiEl.  vitiates  the  indictment ;  becaufe  two  coun- 
ties are  named  before,  and  it  is  uncertain  to  which  it  refers. 

Indi'itment  againft  A.  B.  that  he  apud^.  in  com.  pradiB.  made 
an  affault  upon  C  D.  of  F.  in  com.  pmdiEl.  t5f  ipfum  adtunc  ^ 
ibidem  cum  quodam  gladio,  l^c.  percujfity  &c.  this  indictment  is  not 
good,  becaufe  two  places  named  before  j  and  if  it  refers  to  both, 

•     it 


Sfntiiftmcnt  $6^ 

it  is  impoflible ;  and  if  only  to  one,  it  muft  refer  to  the  laft,  and 
then  it  is  infenfible. 

[An  indi£lment  ftating  the  defendant  to  be  late  of  W.  and  Rex  v. 
laying  the  offence  to  be  al  the  parijh  aforefaidy  was  holden  not  to  Mattiews, 
be  futficiently  certain.]  Rep^i62. 

It  hath  been  holden,  that  an  indiftment  on  a  ftatute,  prohibit-  a  Hawk. 
ing  fuch  and  fuch  perfons  to  do  fuch  a  thing,  needs  not  (hew  P- ^-  *=•  ^5» 
where  the  fa£ls  happened  which  bring  the  defendant  within  the  (a)^Butifa 
prohibition  ;  as  where  it  is  ena6led,  that  it  fhall  be  treafon  for  a  man  be  in- 
perfon  born  within  the  realm  and  in  popifh  orders  to  remain  here,  ^^^^^  ^^f 
^c.  in  which  cafe  it  is  faid,  that  the  indidment  needs  not  fhew  t^^JJ^^  ^f* 
a  vifne  for  the  [a)  birth  or  ordination.  certain  lands 

he  is  tvcund 
to  repair  a  bridge,  and  that  it  is  in  decay,  it  muft  be  alleged  where  thofe  lands  lie.  2  Hal.  Hift.  P.  C.  jSi, 

Alfo,  a  miftake  in  evidence  of  the  place  laid  is  in  no  cafe  mate-  2  Hawk, 
rial,  on  not  guilty  pleaded,  if  the  fa£l:  be  proved  in  any  other  ^■^'  '^•^i* 
place  in  the  county ;  but  if  there  be  no  fuch  place  in  a  county, 
as  that  wherein  an  offence  is  laid  in  an  appeal  or  indidlment,  all 
procefs  thereon  is  void  by  the  ftatutes  of  9/7.5.  cap.  i.    and 
1SH.6.  cap.  12. 

5.  Where  the  Offence  indi£l:able  may  be  laid  jointly,  and  where 
feverally,  and  where  both  jointly  and  feverally,  and  where  the 
Offences  of  feveral  Perfons  may  be  laid  in  one  Indi<£iment. 

Although  the  offence  of  feveral  perfons  cannot  but  be  feveral,  2  Hawk. 
becaufe  one  man's  offence  cannot  be  another's,  but  every   man  ^•^-  *=•  ^S* 
muft  anfwer  for  himfelf;  yet  if  it  wholly  arife  from  (1^)  a  joint  (^j^so,  if 
acl:,  which  is  in  itfelf  criminal,  as  where  feveral  join  in  keeping  feveral  com- 
a  gaming-houfe,  or  in  deer-ftealing,  or  maintenance,  (s'c.  the  de-  T'^u'^'^* 
fendants  may  be  indi£led  jointly  and  feverally;  as  thus,  qt/od  citf-  gi'a,y,  mur- 
tcdiverunt  ^  uterque  eorum  cujiodivit^  or  jointly  only ;  for  it  fuffi-  der,  &c.  ^ 
clently  appears,  that  if  all  are  joined  in  fuch  aft,  each  muft  be  p  ^q  ^f^ 
guilty;  and  therefore  fome  of  them  may  be  convi£led,  and  fome  [So/iffe-* 

acquitted.  veraUain 

concert  to- 
gether, and  one  of  them,  in  the  prefence  of  the  others,  ufe  a  falfe  pretence  (by  words)  to  obtain  money  or 
goods,  they  may  all  be  indi<fted  jointly.  Young  v.  Regem,  in  error,  3  Term  Rep.  98.] — And  <is  feveral 
perfons  may  be  joined  in  the  fame  indidlment,  fo  feveral  offences  committed  by  the  fame  parcy  may  be 
joined  in  one  indictment;  as  burglary  and  larceny;  larcenies  committed  of  feveral  things,  though  at 
feveral  times,  and  from  feveral  perfons,  may  be  joined  in  one  indidlment.  2  Hal.  Hiil.  P.  C  173.— [But 
in  the  cafe  of  felony,  if  it  appear  before  the  prifoner  has  pleaded,  or  the  jury  are  charged,  that  he  is  to  be 
tried  for/f/;arijff  offences,  the  judge  in  his  difcretion  may  quafh  the  ind)<Sment:  or,  if  the  judge  do  not 
difcover  it  till  after  the  jury  are  charged,  he  may  put  the  profecutor  to  make  his  election  on  which  charge 
he  will  proceed.     3  Term  Rep.  106.] 

But  where  the  offence  arifes  from  a  joint  a£t  which  in  itfelf  is  2  Hawk, 
not  criminal,  but  may  be  fo  by  reafon  of  fome  perfonal  defeat  ?  *"•  "^'^ 
peculiar  to  each  defendant,  as  where  divers  follow  a  joint  trade,  .Hal.  Hift. 
for  which  the  law  requires  a  feven  years  apprenticefliip,  in  which  PC.  174. 
cafe  each  trader's  particular  defeft,  and  not  the  joint  aft,  makes  accordmgiy. 
him  guilty,  it  feems  moft  proper  to  indift  them  feverally,  and 
not  jointly,  becaufe  each  man's  offence  is  grounded  on  a  defeft 
peculiar  to  himfelf. 

O  o  2  And 


5^4  JntJiSmcnt. 

»  Hawk.  And  for  this  reafon  Indiftments  have  been  quafhed  for  jointly 
p.  c  uH  chnrging  feveral  defend;ints  (rt)for  not  repairing  the  ftreets  before 
feverai^au-  their  houfes,  or  for  taking  inmates,  or  for  neglecting  a  day  of 
tborities  fading  appointed  by  protlimation  ;  and  this  is  agreeable  to  the 
there  cifed.  j-^ig  (>f  \^-^y  35  j-q  bringing  a6lions  on  penal  flatutcs,  wherein  fc- 
indi&went  vcral  defendants  fliall  not  be  joined,  except  it  be  in  refpect  of 
againft  fcve-  fome  onc  thing  in  which  all  are  jointly  concerned  ;  as  where  fe- 
ral officers,  yeral  join  in  a  fuit  in  the  Admiralty  on  a  contrail  on  land,  or  in 

auodcoUre  ■'  .  .    .  i- ^      c  - 

jef^araiium      procurnig  or  givmg  an  untrue  verdict,  tsc. 

offidorum  Juurum  jcparalith  iXtorfi-vl  if^crunt,  wai  quafiicd.     z  Hal.  Kift.  P.  C.  174.. 

2  Hal.  Hift.       But  yet  where  A.  B.  C.  and  D.  were  indicted  for  ercfting  four 

P.  C.  174.     feyeral  inns  ad  commune  ticciimentiim,  it  was  ruled,  that  for  feveral 

offences  of  the  fame  nature  feveral  perfons  may  be  indiifted  in  the 

fame  indi£tment-,  but  then  it  mufl  be  laid  feparalifer  erexenitiiy 

and   for  want  of    that  word  (feparaiit<.r)    the    indictment   was 

quaflied. 

a  Hal.  Hi(V.       Alfo,  it  is  faid  in  Hale  to  be  common  experience,  that  twenty 

^•, S'  \^^\    perfons  may  be  indi£led  for  keeping  diforderly  houfes  or  baudy 

kins,  thatin  hoiifes,  and  they  are  daily  convidted  upon  fuch  indictments;  for 

fomebooki    the  v:oxA  feparaliter  makes  them  feveral  indidtments. 

wc  find  joint 

indi^kmeiits  agalntt  feveral  perfons  for  feveral  oR'ences;  as  recufancy,  following  a  trade  wit*iout  ferving 
an  apprenticefhip,  mentioned  without  any  exception  on  this  account;  therefore  this  matter  doth  not 
feem  to  be  ftilly  fettled,  z  Hawk.  P.  C.  c.  25.  §  89.—.*  Several  perfons  cannot  be  joined  in  one  indict- 
ment for  perjury.  2  Stra.  czj. — A  wife  or  fervjnt,  joining  with  arftungcr  in  the  fjnis  murder,  maj  be 
charged  ia  one  indidtmcnt,  for  if  it  cor.dnitfdcnxe  prodltorie  et  ex  Kalitid  pteccgilata,  &c.  it  is  goca  for 
both,  liddcKilofitiguhJliigulh.     fort.  329.* 

6.  Whether  the  Words  Vi  C5*  Arviis  be  in  any  Cafe  nece/Tary. 

Cro.  Jac.  At  common  law  the  words  vi  ijf  armis  were  necefTiry  in  in- 

*75-  ^  dictments  for  offences  which  amount  to  an  adtual  difturbance  of 
Skin.  426.  ^^^  peace,  as  refcoufes  and  affaults,  Isc.  but  it  feems  that  they 
aKawk.  were  never  necefl'ary  whei"e  it  would  be  abfurd  to  ufe  them;  as 
p.  C.  c.  25.  Jn  indictments  for  confpiracies,  fl;inders,  (Z-)  cheats,  efcapes,  and 
(i-iAsinan  fuch  like,  or  for  nuifanees  in  the  defendant's  own  ground,  ^c. 

inHidtment  for  cheating  another  fer  quindam  lujum,  At  gl.  <vocat.  trick  at  cardi  j  it  was  holden,  that  It 
need  not  be  laid  -vi  st  armh,  bccaufe  cheating  is  clanuefline.     Keb.  652. 

But  however  material  thefe  words  might  have  been  by  the  co.ti- 

mon  law,  yet  now  it  is  enabled   by  '^'J  H.  8.  cap.S.  "  That  the 

"  words  vi  ^  armisy  viz.  cum  hacuUs,  cultellis^  arciibuSy   isf  fagit- 

'*  tiii  (liall  not  of  neceffity  be  put  in  any  indittment  or  inquili- 

*'  tion,  nor  Ihall  the  parties  indidted  have  any  advantage  by  writ 

*'  of  error,  or  plea,  or  otherwife,  to  avoid  any  fuch  indictment 

**  or  inquifition,  for  the  want  of  thefe  or  the  like  words ;  but  tlie 

"  faid  indictments,  ^c.  lacking  the  faid  words,  or  any  of  them, 

*'  fliall  be  adjudged  as  effeCtual  to  all  intents,  conftruClions,  and 

**  purpofes,  as  the  fame  indictments,  i^c.  having  the  fame  words 

«  in  them." 

2  Hawk.  Yet  fince  this  ftatute,  exceptions  to  indictments  of  trefpafs, 

P.  c.  C.25,  gj^jj  fuch  like,  for  want  of  the  words  vi  Isf  armis y  where  they  have 

■     *  not  been  implied  by  other  words,  as  refcujjit  manuforti,  ^c.  have 

fometimes 


fometimes  prevailed  ;  and  the  necelTity  of  them  is  (a)  faid  to  be  [a)  z  Lev. 
owing  to  this,  that  without  them  there  can  be  no  capiatur  entered,  ^^■• 
nor  fine  to  the  king. 

Yet,  fays  Hawkins,  they  have  been  often  over-ruled,  and  it  is  2  Hawk, 
not  eafy  to  fhew  how  they  ever  could  prevail,  fmce  the  faid  fta-  J"*^'"^' 
tute,  confidently  with  the  manifell  purport  of  it :  however,  it  is  h^ewtch 
certainly  fafe  and  advifeable  to  make  ufj  of  them  where  they  are  a  Hal.  Hift, 
proper  and  pertinent,  if  it  be  to  no  other  purpofe  than  to  aggra-  '^;  ^'  *^7« 
vate  the  offence.  a^jce. 

f  The  wordb  vi  et  armis  are  implied  in  an  indiftment  for  a  riot,  in  the  words  r'lotoQ  ceferuntf  fregeruntf 
cs  fiojii-wverunt.     Rex  v.  WynJ,  2.  Scr.  834.  j 

7.  Whether  it  be  neceflary  to  lay  the  Words  contra  Paccfn. 

In  as  much  as  all  offences,  which  are  punifhable  by  a  publick  2  Hawk, 
profecution,  tend  to  the  diiturbance  of  the  quiet  and  peaceable  P-c.  c.  25. 
governmein  of  the  king  over  his  people,  it  fcems  a  good  [b)  gene-    ;(,?*That 
ral  rule,  that  all  indidlments  and  criminal  informations  ought  to  every  in- 
conclude  contra  pacem  of  the   kins:,  or  kings,  in  whofe  reign,  or  '^"^^^^nt 

irr  -.J  "  ought  re- 

reigns,  the  otknce  was  committed.  guiany  to 

conclude  conrra  facem  domim  n-gis.     z  Hal.  'iiit.  P.  C.  i38. And  though  it  conclude  contra pjamf 

yet  if  it  be  without  domir.i  regis,  it  is  infufficient.     2  Hal.  Hift.  P.  C     iSS 1  hat  though  the 

crfirnce  be  for  ufing  a  tra^e,  njt  having  ferved  an  apprenricelliip,  ye:  it  ought  lo  conclude  contra  pacem  j 
for  evt;ry  offence  againlt  a  Itacute  is  contra  pacem,  and  ought  to  be  fo  laid.  2  Hal.  Hift.  P.  C.  188, 
Yet,  per  Hawkins,  there  are  lorne  precedents  without  this  conclufi  ,n,  but  not  warranted  by  any  lei'olu- 
tion,  2  Hawk.  P.  C.  c.  25  §  92.,  except  oniy  where  the  inaidlment  is  for  a  bare  non-feafance,  as  the 
not  perrorming  the  order  of  jultices  of  peace  j  which  hath  been  relolved  to  be  good,  without  this  coa- 
cluhoni,  in  Vent.  loS.  iii. 

Therefore  if  A.  be  inditled  for  an  offence  fuppofed  to  be  com-  a  Hal.  Hift. 
mitted  in  the  time  of  a  former  king,  and  the  indi6lment  con-  ^■^'  ^^^» 
elude  contra  paean  domini  regis  fiunc,  it  is  infuScient ;  for  it  muft   '  ^' 
be  fuppofed  to  be  done  contra  pacem  of  that  king  in  whofe  time  it 
•was  committed. 

If  an  offence  be  fuppofed  to  be  begun  in  the  time  of  one  king,  2  Hal.  Hift. 
and  continued  in  the  time  of  his  fuccefl'or,  (as  a  nuifance,)  it  mult  ^'  ^'  *^^' 
conclude,  contra  pacem  of  both  kings,  elfe  it  is  infufficient. 

As  if  one  be  inditted  tor  having  ere<l^ed  a  wear  in  the  reign  of  Yelv.  66. 
Queen  Elizabeth,   and  continuing  it  in  the  reign  of  King  James,  ^'.'.  J°*^ 
and  the  uididlment  conclude,  that  fo  it  was  ere6led  and  conti-  cafe.  "^^ 
nued  contra  pacem  regis,  is'c.  without  adding  contra  pacem  nuper  ^  Hawk; 
regina,  it  is  infufficient,  becaufe  the  commencement  of  the  wrong,  ^*  ^'  ^^3* 
which  is  as  much  indicted  as  the  continuance,  was  in  the  reign 
of  the  queen  :  but  it  is  faid,  that  if  the  erection  had  been  laid 
only  by  way  of  inducement,  and  the  git  of  the  indi£lment  had 
only  been  the  continuance  of  it,  fuch  concluhon,  contra  pacem  of 
the  king  only,  might  be  good. 

If  an  offence  be  alleged  in  the  time  of  Queen  Elizabeth,   and  Cro.  Jac. 
the  inditlment  taken  in  the  time  of  King  James,  and  it  conclude  377- 
contra  pacem  nuper  regina  ^  domini  regis  nunc,  it  feems  good  j  and  p.  c.*i8g.' 
domini  regis  nunc,  but  furplufage,  as  well  as  in  a  count  in  tref-  Q_  *  n  ti^e 
pafs  »,  '"''^^  ■' 

*  ...  .  .  charged  to 

have  been  committed  in  the  time  of  the  latek'ing,  and  the  indiftment  concludes  ajainft  the  peAce  of  the 
^rc/eaf  klnjj,  it  ie  fat*!.     Rex  v.  Lookliup,  5  Burr.  lyox. 

Oo  3  It 


5^^ 


31nt)iamcnt 


s  Hawk.  It  feems  clear,  that  neither  informations  qui  fam,  nor  informa- 

P.  C.  c.  25.  tJons  for  an  intrufion,  or  other  wrong  of  a  civil  nature,  done  to 
the  king's  lands,  goods,  or  revenues,  need  this  conclufion. 


§92. 


8.  Whether  it  be  neceflary  to  lay  it  contra  Coronam  ^  Digni-^ 
tatetn  Regis, 

5  Hawk.  It  is  faid  in  Hanvkitis,  that  the  words  contra  coronam  £3*  digni- 

P.  c.  c.  25.  fatem  regisy  are  ufed  in  all  the  precedents  in  Cokes  Entriesy  which 

*trHale"an  ^^Y  ^^  ofFcnce  contra  pacenty  yet  that  they  are  omitted  in  Rajlars 

indiftment  Precedents;  and  it  hath  been  (a)  refolved,  that  an  indidlment  for 

need  not  ^  j-jqj  jg  good  without  them,  nor  can  he  find  the  contrary  to  have 

conclude  £f     ,  ,.°,       ,  1  ' 

eemracoro-    been  adjudged  any  where. 

nam    &   digritatem   ejus,    though  it    be    ul'aal    in    many   indidlments. 
[a)  z  Roil.  Abr.  8z. 


z  Hal.  Hift.  P.  C.    i2 


9.  Whether  it  be  neceflary  to  lay  it  in  Contemptum  Regis, 

2  Hawk.  The  words  in  contemptum  regisy  are  fometimes  ufed  in  indicSt- 

P.C.  c.  25.  n;,ents  of  fuperior  courts,  and  in  informations  of  intrufion,  and 

in  a6llons  upon  ftatutes,  and  fometimes  omitted ;  but  there  is  no 

authority  relating  hereto,  except  in  the  Year-book  of  4  H.  6.  pi.  7. 

wherein  it  feems  to  be  admitted,  that  it  is  neceflary  in  an  a6lion 

on  a  ftatute. 


^95- 


a  Hawk. 
P.C.  0,25. 
§96. 


10,  Whether  it  be  neceflary  to  lay  it  illicitae. 

The  word  illicit}  has  been  adjudged  not  to  be  necefl'ary  in  an 
indictment  for  a  riot,  becaufe  the  fa£l  indidled  appears  to  be  un- 
lawful -J  and  the  fame  may  be  faid  to  all  other  indidtments  at 
common  law ;  but  if  a  flatute  in  defcribing  a  thing  prohibited 
ufes  the  word  illicite,  an  indi£lment  thereon  is  not  good  with- 
out it. 


a  Hawk. 

P.C.  c.  25. 

§97. 

&  -vide  tit. 

^mefidment 

and  Jeofail, 

»  Hawk. 
P.C.  ibid. 


a  Hawk. 
V.C.ibid. 


»  Hawk. 
P.  C.  ibid. 


1 1.  Whether  a  Defeft  in  any  of  thefe  Particulars  be  amendable. 

It  is  clearly  agreed,  that  none  of  the  ftatutes  of  amendment 
extend  to  criminal  profecutions,  and  therefore  no  indictment  can 
be  amended  in  any  cafe  wherein  an  amendment  is  not  allowable 
by  the  common  law. 

letter  CC). 

But  it  is  faid,  that  the  body  of  an  indiClment  from  London  may 
be  amended,  becaufe  by  the  city  charters  the  tenor  of  the  record 
only  fliall  be  removed  from  thence. 

Alfo,  a  coroner  may,  by  rule,  amend  his  inquefl:  by  the  notes, 
ir?  matter  of  form,  before  it  is  filed ;  and  the  caption  of  an  in- 
dictment may,  on  motion,  be  amended  by  the  clerk  of  the  afllfes, 
or  of  the  peace,  fo  as  to  make  it  agree  with  the  original  record, 
at  any  time  during  the  term  in  which  it  came  in,  but  not  in  a 
fubfequent  term. 

But  it  is  faid,  that  the  caption  of  an  inquifition  fhall  never  be 
amended  after  it  is  filed ;  for  being  part  of,  and  drawn  at  the 

fame 
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fame  time  with  the  inquifition,  greater  exa6lnefs  is  required  in  it 
than  in  the  caption  of  an  indiclment,  which  is  left,  as  of  courfe, 
to  be  drawn  up  as  occafion  fliall  require. 

Alfo,  it  feems  to  be  fettled,  that  a  difcontinuance  in  a  criminal  2  Hawk. 
profecution  is  not  amendable,  without  confent ;  but  it  feems,  that  '^-  ^'  '^"'' 
a  mere  mifprifion  in  the  joining  of  an  iiTue,  as  where  the  words 

fimiliier^  t^c.  is  omitted,  is  amendable  at  any  time ;  alfo,  the  di- 
re£t:ion  of  a  venire  vicecomitibus  of  B.  which  is  returned  by  J.  S. 
'vicecowiti^  may  be  amended  on  the  oath  of  J.  S.  that  there  is  but 
one  (heriff  of  B.  which  is  himfelf :  alfo,  it  is  common  practice 
to  amend  criminal  informations,  and  the  pleadings  thereon,  while 
all  is  in  paper. 

And  anciently,  where  an  indiclment  appeared  to  be   infufFi-  2  Hawk. 

'  cient,  the  pra£lice  was,  not  to  put  the  defendant  to  anfwer  it;  f' g"*^'*^' 
but  if  it  were  found  in  the  county  in  which  tlie  court  fat,  to 
award  procefs  againft  the  grand  jury,  to  come  into  court  and 
amend  it ;  and  it  is  the  common  pradlice  at  this  day,  while  the 
grand  jury,  which  found  a  bill,  is  before  the  court,  to  amend  it, 
by  their  confent,  in  matter  of  form,  as  the  name  or  addition  of 
the  party. 

(H)  What  ought  to  be  the  Form  of  an  Indidiment 
upon  a  Statute  :  And  herein, 

I.  Whether  it  be  neceflary  that  fuch  Indidlment  recite  the  Statute 
whereon  it  is  grounded. 

TT  feems  to  be  agreed,  that  there  is  no  neceffity  for  any  indi£l:-  (<»)2  Hawk, 
ment  or  information  on  a  («)  publick   flature,  to  recite  fuch^*  ^' "^"  ^S- 
ftatute,  whether  the  offence  be  trw.lufri  prohibittan^  or  malum  infe,  and  feveral 
or  whether  it  be  prohibited  by  more  than  one  ftatute,  or  by  one  authorities 
only  J  for  the  judges  muft,  ex  ojicio,  take  notice  of  all  publick  ^^Hai*^  nfft 
flatutes  ;  or  if  there  be  any  more  than  one,  by  w^hich  an  indict-  p.  c.172. ' 
ment  may  be  maintained,  they  will  go  upon  that  which  is  moft  for  S.  P.  ac- 
the  king's  advantage.  ccrdingiy. 

o  o  ^iiii  that  all 

penal  ftatutes  that  induce  a  forfeiture  to  the  king,  or  make  a  felony  or  treafon,  are  general  ftatutes,  be- 
caafe  they  concern  the  king. 

2.  What  Mifrecitals  of  fuch  Statutes  are  fatal. 

Although  it  be  not  neceflary  to  recite  a  publick  ftatute  ;  vet  if  a  Plowd.  -^9. 
profecutor  take  upon  himfelf  to  recite  a  ftatute,   and  materially  ^,3>  H- 
vary  from   it,  and  conclude   contra  formam  Jiattitiib)  pradiciiyYie.  2,36.245*. 
vitiates  the  indidtment;  becaufe  it  judicially  appears  that  there  is  Palm.  565. 
no  fuch  foundation  as  that  whereon  it  is  exprefsly  grounded.  +';f'  •*^" 

P.  C.  c.  25.  §  101.  {b)  But  if  it  conclude  generally  contra  foimam  fiatuti  In  bujufmodi  cafu  edit.  & 
fro-vif.,  it  is  good  j  for  the  court  takes  notice  of  tht;  tiue  ftatute,  and  will  r-'jedt  the  mifrecital  as  fur- 
plufage.     2Hal.  Hift.  P.  C.  172,  173.     Keb.  662.  S.  P. 

As  where  in  an  indiftment  with  fuch  conclufion  on  the  ftatutes  2  Hawk. 
which  prohibit  entries  with  ftrong  hand,  the  v/ord  vi  is  put  for  ^•^-  '^•^5' 

O  0  4  manui 
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tftanu ;  or  where  ntincia  is  put  for  nietidacia  in  an  indl^lment  on 
the  ftatute  oi  fcandalum  mngnatiim ;  or  where  the  verb  put  to  cx- 
prefs  the  principal  acl,  wherein  the  offence  confifts,  is  neither 
clafTical  nor  legal  Latin,  l^c. 

1  Hawk.  Yet  the  omiihon  of  a  fynonymous  word,  having  no  farther  mean- 
P.  c.  c.  15.  jpg  ji^jij-j  tljofe  which  are  exprefsly  recited,  or  the  joining  of  words 
^  °'"  much  of  the  fame  fenfe,  as  maliiiose  ^  coutemptucse  with  a  copu- 
lative, where  the  ftatute  ufcs  a  disjundive  ;  or  the  ufing  the  fnigu- 
lar  number  for  the  plural,  or  the  plural  for  the  fingular,  where  the 
fenfe  is  the  fame,  vitiates  not  an  indlclment  :  as  where  in  reciting 
a  ftatute,  fpeaking  of  any  fuits  in  any  courts,  or  of  dillurbers  of 
perfons  in  open  preaching,  the  words  in  aliqud  curia  or  /;/  apertis 
pradicotionibus,  are  ufed. 

?  Hawk.  Alfo,  no  advantage  can  be  taken  of  a  variance  from  any  part  of 

P.C.  CIS-  a  private  ftatute,  without  ftiewing  it  to  the  court  in  [a)  a  proper 
\a)\(2.  fta-  manner ;  becaufe  otherwiie  fuch  ftatute  ihall  be  taken  to  be  as  it 

tute  be  par-     is   rCcitcd. 

ticular,  it 

mult  be  recited  in  the  indidlment,  and  proved  by  an  examined  copy  upon  the  trial,     z  Hal.  Hift. 

P.C.  J7Z. 

*  Hawk.  A  mifrecital  of  the  place  or  day  whereon  the  parliament  was 

P.C.  €.25.  j)Q)(^ej-,^  by  which  a  publick  ftatute  was  niwde,  on  which  the  in- 
^  '"  dictment  is  grounded,  vitiates  the  indictment ;  for  the  court  takes 

judicial  notice  of  all  fuch  ftatutes,  and  will  not  make  good  a  pro- 
ceeding, which,  of  the  party's  own  fnewing,  appears  to  be  com- 
menced on  a  fuppofed  ftatute  of  this  kind,  where  there  is  no  fuch 
ftatute ;  as  if  a  parliament  be  fummoned  to  meet  on  the  twenty- 
third  day  of  January,  and  before  the  meeting,  be  prorogued  to  the 
twenty-fifth,  ^c,  and  a  ftatute  made  by  it  be  recited  as  made  in 
a  parliament  holden  on  the  twenty-third,  i^c.  or  if  a  parliament, 
iirft  holden  in  one  year   be  proiogued  to  another,  and  a  ftatute 
made  the  iecond  year  be  recited,  as  having  been  made  at  a  parlia- 
ment holden  or  begun  in  fuch  fecond  year,  which  is  all  one,  in- 
ftead  of  faying,  that  it  was  made  at  a  feflions  of  parliament  then 
holden,  and  the  indi^ftment  conclude  contra  formavijlatuti  pradi&. 
t5'c.,  yet  faults  of  this  nature  may  be  helped  by  the  conftantcourfc 
of  preccderits  on  a  ftatute,  or  by  concluding  toriira  formamjiaiuti^ 
without  adding  p?W?^/ ;  or,  as  fome  fay,  by  the  defendant's  ad- 
mittance that  there  is  fuch  a  ftatute  as  ib  fuppofed. 
a  .'-fa-.vk.  Alfo,  a  repugnancy  in  fettiug  forth  the  time  when  a  parliament 

P.  c.  .bid.    ^^as  holden  is  fatal  \  as,  if  a  Uatute  be  recited  to  have  been  made 
u)  the  firft  and  fecond  years  of  fuch  a  king  :  alfo,  it  hath  been 
holden  necelTary  to  fliew   in  what    county  the  parliament  was 
holden,  but  that  the  omifTion  of  the  day  is  no  fault, 
i  'LiwU.  It  fcf-ms  not  to  be  clearly  fettled,  whether  the  mifrecital  of  the 

P.  c.  c.  25.  tjj]^  pf  jj,-,  ^^^  \^^  material :  but  it  fecms  more  clear,  that  a  variance 
^  105.  .  ...  .  -         ,  1.1  .     . 

in  recit:ng  it,  as  commencmg  after  the  making,  where  it  is  to 

con-mence  after  the  end  of  the  felhons,  is  fatal. 

2  Hawk.  A  variance  no  way  altering  the  fenfe  does  no  hurt ;  as  where  in 
1x06.*^"'^'  ^^^"'^"S  ^"  "^^^  prcfcribcd  by  ftatute,  the  words/'o  of  Rome,  are 

put  ioxke  of  Rome,  and  Ida  declare  in  confcience,  inftead  of  Ida  declare 
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"in  wy  confcierce',  neither  is  it  a  material  variance  to  omit  or  mifre- 
cite  a  branch  of  a  ftatute  no  way  relating  to  the  prelent  purpofe, 
but  put  only  by  way  A  flcurifh  and  ex  abundanti. 

Neither  is  the  mifrecital  cf  the  preamble  of  a  flatute  material,  2  Hawk, 
where  the  fub fiance  of  the  purview  is  well  recited  ;  as  where,  in  \'^"^'^t' 
an  action  on  the  ftatute  of  hue  and  cry,  the  declaration  recites  ^'°''*' 
the  preamble,  as  fpeaking  of  the  burning  of  houfes,  where  the 
ftatute  fpeaks  of  arfons  generally,  without  mentioning  houfes  ;  or 
where  in  an  action  oi Jcandalum  magnatiim,  the  declaration,  recit- 
ing the  preamble  of  the  ftatute,  mentions  only  wiiat  relates  to 
Earls,  k3c.  but  if  an  indi£lment  on  8  H.  6.  cap.  9.  §  6.  in  reciting 
the  claufe,  which  ihews  in  what  <)tliuiis  the  party  fhall  recover, 
after  mentioning  recoveries  by  verdidl:,  omit  che  words,  or  in  other 
manner^  or  recite  the  ftatute  as  giving  the  fine  on  a  recovery  by 
adlion  diElo  domino  regis  where  there  is  nothing  to  make  good  the 
word  dicto  ;  or  recite  the  claufe  concerning  the  bringing  an  action, 
as  faying,  if  the  party  after  fuch  entry  make  a  feoffment  ^  &c.  where 
the  word'i  are,  if  after  fuch  entry  any  feoffment  be  made ;  or  recite  it 
thus,  if  any  perfon  be  put  out  and  dijfeifedy  where  the  words  are  if 
any  perfon  be  put  out  or  diffeifed^  the  variances  have  been  adjudged 
fatal :  yet  the  laft  has  been  holden  to  be  immaterial,  becaufe 
though  the  words  above-mentioned  are  in  the  disjundtive,  they 
have  been  always  expounded  in  the  copulative ;  and  it  feems  quef- 
tionable  how  far  the  other  variances  will  be  holden  fatal  at  this 
day  y  niceties  of  this  kind  not  having  been  of  late  fo  much  regard- 
ed as  formerly. 

The  total  omiffion  of  the  claufe,  which  gives  the  forfeiture,  2  Hawk, 
does  not  hurt;  and  it  may  be  probably  argued,  that  a  mifrecital  P-C-c«aS» 
of  fuch  claufe,  in  putting  the  words  admitteret  t^  forisfacerety  for  ^  ^°^' 
amitteret  isf  forisfaceret,  is  immaterial  ;  for  the  variance  is  in  a 
word  wholly  nugatory,  and  the  fenfe  is  complete  without  it.    But 
if  the  variance  carries  with  it  a  material  repugnancy,  as  where 
the  words  whoever  fhal/  do  the  fame  fhall  incur  the  pain^  &c.   are 
thus  recited,  tuhoever  fhall  do  the  contrary  fhall  incur  the  pain y  &c. 
it  will  be  difficult  to  make  it  good. 

3.  How  far  it  is  neceflary  to  bring  the  Offence  indi6lable  within 
the  very  Words  of  the  Statute. 

It  is  a  general  rule,  that  unlefs  the  ftatute  be  recited,  neither  2  Hawk, 
the  words  contra  formamfatutiy  nor  any  periphrafis,  intendment,  or  ^-  ^-  •=•  *S- 
conclufion,  will  make  good  an  indiftment  which  does  not  bring  [where the 
the  offence  within  all  the  material  words  of  the  ftatute  ;  as  if  an  words  of  a 
indictment  of  rape  omit  the  word  rapitit;  or  an  indictment  of  ftatuceare 
perjury  on  5  Eliz.  cap.  9.  omit  the  words  voluntarie  iff  corrupt};  o^flhlnll 
or  an  indictment  for  ftriking  in  a  church  on  5  (s"  6£.  4.  cap.  4.  ture  of  the 
omit  the  words  to  the  intent  tofriie;  or  an  indidment  for  foreftall-  o/fence.or 
ing  on  5  ^  6  £.  5.  cap.  14.  cio  not  exprefsly  allege  that  the  goods  onhertlt'* 
•were  then  coming  to  the  market  to  be  fold  :  or  an  indi£tment  on  the  tute;  o  arc 
fame  ftatute  for  engrofling,  do  not  allege  that  the  defendant  en^  ""^  ^'^  ^* 
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inaryjurlf-  grojjedy  &:c.  by  buying,  tsfc.  or  an  inditlment  of  treafon  in  com- 
diaion,_  paffing  the  king's  death,  on  25  E.-i^.  Jlat.  5.  cap.  2.  have  neither 
*g"^^'y\o    the  words  compafs  nor  imagine,  8cc. 

fpecify  in  the  particular  words  of  fuch  flatute.     Fir  Lord  Mansfield,  Rex  v.  Pemberton,  z  Burr.  1037.  j 


a  Hawk. 
P.C.  c.a5 
^  III* 


2  Hawk. 
P.C.  CIS- 

§  iiz« 
[Rex  V. 
Baxter, 
5  Term 
Rep.  83.] 


a  Hawk. 
P.C.  c.  25. 
§113. 


♦  ;'.  e.  be- 
fore juft  ices 
of  peace. 


2  Hawk. 
P.C.  C.25. 


Neither  is  it  alwaj's  fufficient  to  purfue  the  words  of  the  fta- 
tute,  unlefs  in  fo  doing  you  fully,  directly,  and  exprefsly  allege 
the  matter  wherein  the  offence  confifts,  without  the  lead  uncer- 
tainty or  ambiguity ;  and  therefore  if  an  indi(ftment  of  perjury  on 
5  Eliz.  cap.  9.  fetting  forth  that  the  party,  taHo  per  fe  facro  evangelia 
falso  depofuity  do  not  dire£lly  fliew  that  he  was  fworn  ;  or  if  an  in- 
formation on  18  //.  6.  cap.  17.  for  not  abating  fo  much  of  the 
price  of  wine  fold  as  the  vefl'els  wanted  of  the  Itatute-mcafure, 
do  not  exprefsly  fhew  how  much  they  wanted  ;  or  if  an  inditfl- 
ment  on  the  flatute  of  ufury,  fetting  forth  that  the  defendant 
took  more  than  iive  in  the  hundred,  do  not  fliew  how  much,  it  is 
infufHcient. 

If  the  ftatute  relate  only  to  fuch  and  fuch  perfons  particularly 
defcribed  by  it,  the  inditbment  muft  bring  the  defendant  within 
all  fuch  defcriptions,  unlefs  they  carry  with  them  the  bare  denial 
of  a  matter,  the  affirmation  whereof  will  be  a  proper  natural  plea 
for  the  defendant;  as  where  it  is  enacted,  that  all  perfons,  hav- 
ing no  reafonable  excufe,  fliall  go  to  their  parifh  church,  ^c.  in 
which  cafe  there  is  no  need  to  allege  in  the  inditlment,  that  the 
defendant  had  no  reafonable  excufe ;  for  this  will  more  properly 
come  into  queftion  from  the  plea ;  neither  is  there  any  need,  in 
order  to  bring  a  defendant  within  the  dcfcription  of  a  ftatute,  to 
ftiew  where  the  thing  happened  which  brought  him  within  it ; 
neither  is  it  neceflary,  where  you  allege,  that  the  defendant  exijicns 
fo  and  fo,  as  the  ftatute  mentions,  did  the  fa£l,  to  fliew  any  far- 
ther, that  he  was  fo  at  the  time  of  the  i^€t. 

There  is  no  need  to  allege  in  an  indiclment  on  a  ftatute,  that 
the  defendant  is  not  within  any  of  its  provifos,  notwithftanding 
the  purview  exprefsly  takes  notice  of  them,  as  by  faying,  that 
none  ftiall  do  the  thing  prohibited  oiherwife  than  in  fuch  fpecial 
cafes,  tfc.  as  are  exprefTed  in  the  zCt ;  but  it  is  faid,  that  a  con- 
vidiion  *  on  a  penal  ftatute  ought  exprefsly  to  fliew  that  the  de- 
fendant is  not  within  any  of  its  provifos ;  for  fmce  the  defend- 
ant has  no  remedy  againft  fuch  a  convidlion,  but  from  a  defedl 
appearing  on  the  face  of  it,  it  ought  to  have  the  higheft  certain- 
ty, and  to  fatisfy  the  court  that  the  defendant  had  no  fuch  matter 
in  his  favour,  as  the  ftatute  itfelf  allows  him  to  plead. 

If  the  ftatute  whereon  an  indictment  is  founded,  be  particularly 
recited,  and  the  fubftance  of  the  fadt,  and  the  time  and  place, 
and  things  and  perfons  concerned,  be  alleged  with  fufficient  cer- 
tainty, and  a  circumftance  only  omitted,  the  general  conclufion, 
co7itra  Jormam  Jlatitti i  feeras  to  help  fuch  omiffion. 


4.  Whether 
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4.  Whether  an  Indi£l:ment  grounded  on  a  Statute  that  will  not 
maintain  it,  may  be  good  as  an  Indiftment  at  Common  Law. 

It  was  formerly  holden,  thaf  no  indictment  grounded  on  a  fta-  2  Hawk, 
tute,  and  concluding  contra  formam  Jlatutij  could  be  maintained  ^"  ^'  *'  *S' 
as  an  indidlment  at  common  law,  if  it  were  not  maintainable  as  an  [Rex'v. 
indiftment  on  fome  ftatute,  becaufe  it  appears  that  the  profecution  Smith, 
is  grounded  on  a  foundation  which  will  not  fupport  it :  but  the  law  ^°"8'-  4*5* 
is  now  taken  to  be  otherwife  ;  and  accordingly  it  hath  been  adjudg-  Mathews, 
ed,  that  on  a  fpecial  indiftment  on  the  ftatute  of  ftabbing,  the  de-  5  Term 
fendant  may  be  found  guilty  of  general  manflaughter  at  common  ^^^'  '^^'1 
law,  and  the  words  contra  formam  J} at ut:  reje6led  as  fenfelefs. 

5.  How  far  it  is  neceflary  to  conclude  Contra  Formam  Statutt, 

It  feems  to  be  agreed,  that  a  judgment  on  a  ftatute  ftiall  never  2  Hawk. 
be  given  on  an  indictment  which  doth  not  conclude  contra  fortnam  ^*  ^'  ^-  ^S- 

Jlatuti ;  and  therefore  if  the  fa6l  indidled  be  an  offence  prohibited  ^  "  * 
only  by  ftatute,  and  the  indi£tment  conclude  not  contra  formam 

Jlatuti^  no  judgment  can  be  given  upon  it  j  for  though  an  indict- 
ment, which  is  redundant,  may  be  helped  by  rejecting  what  is 
fenfelefs,  an  indiCtment  that  is  defeCtive  in  a  material  part  can  be 
no  way  fupplied :  but  it  feems,  that  a  judgment  on  8  H,  6.  cap.  9. 
may  be  given  on  a  writ  of  affife  of  novel  dijlj/tn,  brought  in  the 
common  law  form  ;  but  this  depends  upon  a  reafonable  conftruc- 
tiou  of  the  ftatute,  which  being  exprefs  that  the  party  may  reco- 
ver by  fuch  writ,  but  giving  no  new  one,  may  be  well  intended 
to  give  the  party  a  remedy  by  a  writ  brought  in  the  old  form. 

If  there  be  more  than  one  ftatute  concerning  the  fame  offence,  z  Hawk, 
the  latter  of  which  only  continues  the  former,  without  makhig  ^-  ^-  *=•  ^5* 
any  addition  to  it,  or  only  qualifies  the  method  of  proceeding  upon      "^' 
it,  without  altering  the  fubftance  of  its  purview,  it  is  fafe  to  con- 
clude an  indictment  on  it  contra  formam  Jlatitti;  but  where  the 
fame  offence  is  prohibited  by  feveral  independent  ftatutes,  or  a 
new  penalty  is  added  by  a  fubfequent  ftatute  to  an  offence  prohi- 
bited by  a  former,  it  is  faid  to  be  fafer  to  conclude  contra  formam 

Jiatutorumy  than  contra  formam  Jlatuti. 

*  FaCts  done  by  virtue  of  an  aCt  containing  a  former  one,  ex-  Rex  r. 
pired,  may  be  laid  to  be  done  by  virtue  of  the  original  aCt.  Morgan, 

2  Str.  1066. 

Though  the  indiCtment  be  contra  formam  flat,  it  is  not  neceffary  Rex  v. 
that  the  certiorari^  venire,  and  diftringas,  exprefs  it.*  Hayes, 

1  Str.  84^. 
Raym.  1518.     i  Barnard.  31.  48.  142-  167. 

( I )  What  ought  to  be  the  Form  of  a  Caption  of  an 
Indidtment. 

'T^HE  caption  of  the  indictment  is  no  part  of  the  indictment  it-  2  Hal.  Hift. 
-*■     felf,  but  it  is  the  ftyle  of  the  preamble,  or  return,  that  is  ^'^'  '^5* 
made  from  an  inferior  court  to  a  fuperior,  from  whence  a  certio- 
rari iffues  to  remove  it,  or  when  the  whole  record  is  made  up  in 
5  form  J 
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{a)  And  m  form  ;  for  whereas  the  record  of  the  indicSlment,  as  it  ftands  upoa 

tlus  form :  j j^g  fjjg  j,i  t^g  court  wherein  it  is  taken,  is  only  thus,  Juratores 

ydd  penera-  pro  dotnino  rege  fuper  fcicramentum  Juiim  prizfcntaut ;  when  this  comes 

lemfijfionem  to  be  returned  upon  a  certiorari,  it  is  more  (a)  full  and  expUcit. 

facis  tent. 

apud  S.  in  com.  prtediB.  5  dk  OnobrU  anno  rcgm,  (Sc.  coram  A.  B.  C.  D.  &  foci'is  fuh  jnftlciariis  domini 
res'u  ad  pacem  di3i  domini  rig.i  in  com.  pradicl.  conjervand.  necnon  ad  diverjas  Jehniasy  iranJfre/K,  & 
oi'ia  maleJaEia  in  eodtm  comitat.  audiend.  et  ternunand.  aj/ignalis,  per  facramcnt.  E.  F.  G.  H.,  (^c. 
probcrum  &  legoLum  homir.um  comit.  pned'.B.  jurat.  &  onerat.  ad  inquirend.  pro  diSio  dofain..  t,ge  &  pr» 
torpon  co/nit. pritdiSl.  exijiit  prafeniatum,     2  Hal.  Hift.  I\  C.  165. 

s  Hawk.  Every  caption  of  an  indi£l:ment  muft  fliew  tliat  it  was  taken 

V.  C.  c.  25.  Ijefoie  a  court  which  has  a  proper  jurifdiclion  ;  and  therefore  if  it 
^  »»9'>     •  {}^evv  only  that  it  was  taken  before  J.  S,  fheward,  without  fliew- 
ing  to  whom  he  was  flev/ard,  or  in  v/hat  court ;  or  if  the  caption 
of  an  inquifitionyjy^t'r  vi/um  corporis,  fnew  only  that  it  was  taken 
•  before  jf.  S.  mayor  of  London,  without  adding  that  he  was  co- 

roner j  or  if  it  barely  call  him  coroner,  without  Ihewing  that  he 
was  fuch  for  the  dillri£l  in  which  the  inquifition  was  taken,  it  \i 
infufficient ;  but  if  it  (hew  that  he  was  a  coroner  in  the  county,  it 
fulhciently  fhews  that  he  was  a  coroner  for  the  county  ;  und  if 
the  caption  of  an  indictment  fhewthat  it  was  taken  at  tne  fellions 
of  the  peace  of  fuch  a  county,  it  fufliciently  (hews  that  fuch  fef- 
fions  was  holden  for  the  county ;  but  if  it  only  {hew  that  it  was 
holden  in  the  county,  it  is  faid  to  be  infufficient :  fo  it  is  alfo,  if 
it  omit  the  claufe  nee  non  ad  diver/as  feloiiias,  ks'c  or  if  it  barely 
(hew  that  the  indi£lment  was  taken  at  a  feffions  of  the  peace, 
without  fhewing  before  whom,  or  without  naming  the  juftices,  or 
{hewing  for  what  place  they  were  judices  -,  or  if  in  defcribing 
them  as  juftices  ad pacem,  tifc.  coufervnnd.  it  omit  the  word  ajjig- 
nat.  Yet  it  hath  been  adjudged,  that  it  is  not  neceflary  for  the 
caption  of  an  indi6lment  taken  at  a  general  felhons  of  the  peace, 
to  flile  any  of  them  of  the  quorum,  if  it  fufficiently  fhews  that 
fome  of  them  were  fuch,  by  fhewing  that  the  indiclmeat  was 
taken  at  a  general  feffions. 
1  Hawk.  The  caption  of  an  indi£lment  ad  magnam  curiam  cum  leta  tent,  is 

p.  C.  c.  15.  infufficient];  but  if  it  be  ad  magnam  curiam  kS  ad  letam,  or  ad  vif. 
^  franci.  pleg.  cum  cur.  baron,  tent,  perhaps  it  is  fulHcient ;  for  fince 

the  court  baron  has  no  jurifdi6lion  over  criminal  matters,  and  the 
caption  in  thefe  la(t  cafes  is  not  exprefs  that  the  indictment  was 
taken  at  it,  as  it  is  in  the  firft  cafe,  the  court  will  intend  that  it 
was  taken  at  the  leet,  which  alone  had  power  to  take  it. 

1  Hawk.  The  not  fhewing  in  the  caption  of  an  indictment  at  a  leet,  whe- 
p.  c.  c.  4$.  ther  the  court  were  holden  by  charter  or  prefcription,  is  helped 
^  '^^'         by  the  multitude  of  precedents. 

2  Hawk.  Every  caption  of  an  indidlment  ought  to  fhew  that  the  in- 
P.c.  c.  25.  didtors  were  of  the  precindt  for  which  the  court  was  holden,  and 
*  ^  *  that  they  were  twelve  in  number,  and  that  they  found  the  indict- 
ment on  their  oaths :  alfo,  fome  indictments  have  been  quaffied 
for  an  omiffion  of  the  names  of  the  jurors  ;  and  others,  for  want 
of  the  words  prohorum  iff  legaliutn  hominum ;  and  others,  for 
want  of  the  words  adtunc  ^  ibidem  Jurat.  ^  onerat.;,  and  others, 
for  want  of  the  words  ad  inquirend'  pro  domino  rege  is  pro  corpors 

comitatus  ^ 
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cofjtliatus  ?  yet  of  late  years  exceptions  of  this  kind  have  not  been  . 
much  favoured,  efpecially  if  the  indiftment  were  in  a  fuperior 
court,  and  that  which  is  omitted  be,  in  common  underftanding, 
itu plied  in  what  is  exprefled. 

Every  caption  muft  (hew  a  certain  day  and  year  when  the  in-  a  Hawk, 
diriment  was  found,  and  muft  record  it  in  the  prefent  tenfe ;  but  ?'  ^'  *^*  *5- 
if  it  defcribe  the  court  as  holden  die  Martis  ^  die  Mercttriiy  or  on  [where  the 
fuch  a  day  in  fuch  a  year  of  the  king,  without  (hewing  what  king;  caption  ftat- 
or  if  it  fhew  the  day  and  year  in  figures,  which  are  not  Romnti  (a),  ^^  "^^^  ^^f^* 
it  is  infuflicient ;  yet  it  needs  not  add  the  year  of  the  Lord.  And  holden  ad 
the  multitude  of  precedents  have  made  good  the  ufe  oi  extitit pr<e-  fift^"'  Ef- 
fentat.  inftead  of  exij^iit,  &c.  [b]  S'li"' 

Ep\[har\a,  it  was  adjudged  a  fatal  miftake.  Rex  v,  Warre,  2  £tr.  698.  So,  where  it  ftated  it  on  ait 
impofiible  day.  Rex  v.  Fearnly,  i  Term  Rep.  316.  An  indiftment  taken  at  an  adjourned  (effions,  mu* 
flievv  when  the  oiiginal  feffions  began,  to  bring  it  within  the  time  prefcribed  by  the  ftatute.  Rex  r. 
Fi/her,  2  Str.  865.]  U)  2  H.  H.  P.  C.  17c.  I  Str.  261.  Andr.  146.  [(i)  A  convidlion  may  be 
in  the  paii,  as  well  as  in  the  prefent  tenfe.     Rex  v.  Hall,   i  Term  Rep.  330. J 

Every  fuch  caption  muft  alfo  fliew  where  the  indi£lment  was  2  Hawk, 
found,  that  it  may  appear  to  have  been  at  a  place  within  the  jurif-  P-  ^-  <=•  ^S- 
diction  of  the  court ;  and  therefore  if  it  fet  forth,  that  the  indi61:-  ^  *^ 
ment  was  taken  at  a  feflions  of  the  peace,  holden  for  fuch  a  coun- 
ty at  B.  without  ihewing  in  what  county  B,  lies,  otherwife  than 
by  putting  the  county  in  the  margent,  it  is  infufficient ;  but  if  an 
inqueft  of  death  be  let  forth  as  taken  at  B.  before  the  coroner  of 
the  liberty  of  ^.  it  needs  not  exprefs  that  B.  is  within  the  liberty 
of  B.  for  it  cannot  but  be  intended. 


(K)  Where  an  Tndliflment  may  be  quafhed. 


B 


Y  the  common  law,  the  judges  may,  in  difcretion,  quafli  any  2  Hawk. 
indicSlment  for  any  fuch  infufficiency  in  the  body  or  caption  \'^'  '^•^5- 
of  it,  as  will  make  a  judgment  given  on  it  agalnft  the  defendant  [Between 
erroneous  ;  but  they  are  in  no  cafe  bound  fo  to  do  ex  debito  jiiflitia^  quafliingb. 
but  may  oblige  the  defendant  to  plead  or  demur  ;  and  this  they  ''"^"'«"^ 
generally  do  wliere  the  offence  is  of  an  enormous  or  publick  na-  jngthe 
ture,  or  where  the  indiftment  has  been  removed  by  certiorari,  and  judgment, 
a  recoenizance  for  procuring  the  trial  of  it  has  been  forfeited.        quaftungis 

orb  the  ftrongeft 

way  J  becaufe  they  muft  be  very  grofsly  bad  to  have  the  coui-t  to  de(trcy  them  at  once,   i  Bl.  Rep.  275.] 


* 


Indldment  againft  fix  jointly  and  feverally,  for  exercifing  a  Rex  v. 


trade,  may  be  quafhed.  Weiton, 

'  ^  I  Str.  623.     Rex  v.  Tucker,  4  Burr.  2046. 

The  court  will  not  quafti  an  indi£tment,  becaufe  not  laid  con-'  Rex  v.  Bro- 
tra  formam  Rat.  but  leave  defendant  to  demur.  therton, 

•I  -^  2  Str.  7C2. 

The  court  cannot  ftrike  counts  out  of  an  indi«Slment,  for  it  is  Rex  v. 
the  finding  of  the  grand  jury.  ,     _  Pewtrefs, 

°  o  J      y  2  Str.  1026.     Ca.  temp.  Hardw.  203, 

B.  R.  will  quafli  an  indiflment  at  quarter  feEons  for  perjury  Rex  v. 
at  common  law,  for  want  of  iurifdidlion.  ^o"""'<,o 

'  J  2  Str.  icsS. 

[Wheever  there  is  a  manifeft  defeft  of  juiifdiftion,  the  iadi(Sment  will  be  (juaAed.     Rex  v.  Williaais, 

^Bur..3::9-]  ^^, 
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Rex  V.  But  it  will  not  quafh  an  indi£lment  for  a  nuifancc,  but  put  d€- 

"Wigs,  fendant  to  demur. 

aLd.Raytn. 

J163.     Rex  V.  Bifliop,  AnJr.  220.     Rex  v.  Sutton,  4.  Burr  2116. 

Rex  V.  Indiftment  for  words  fpoken  to  a  juftice,  but  not  laid  to  be 

Leap,  Andr.  fpoken  to  him  in  the  execution  of  his  office,  quafhed. 

116. 

Rex  V.  But  the  court  would  not  quafh  an  indi£lment  for  not  attend- 

Baiiey,         jng  z  mavor  to  execute  his  warrant,  but  left  the  defendant  to 

*^^^-""-  demur  to  it. 

Rex  V.  Neither  would  they  quafh  an  indiftment  againft  overfeers  for 

King,  fiQj  paying  money  over  to  their  fucceflors  ;  for  quafhing  is  not  ex 

debito  jujiittje,  and  this  is  a  growing  evil. 
Rex  V.  The  court  will  quafh  an  indictment  for  not  receiving  an  appren- 

Treviiian,     \\qq^  if  if  (Joes  not  appear  by  the  circumftances  averred,  that  it 

*  '        '  was  a  binding  within  thtjiai.  43  E/iz.  cap.  2.  and  ^u.  Whether 

an  indidlment  lies  ? 
Rexv.  The  court  will  not,  on  motion,  quafti  an  indiftment  againft 

johnfon,       feveral  for  breaking  and  entering  a  mine,  and  carrying  away  lead  5 

*  '  -B^S*  efperially  if  it  is  at  the  time  that  the  judges  are  trying  others  in 

the  fame  county  for  a  like  offence. 
3 Burr.  516-       Indictment  for  fetting  a  ptrfon  on  the  footway  to  deliver  print- 
ed bills  of  defendant's  occupation,  whereby  the  way  was  ob- 
ftrufted,  was  quafhed. 
Rexv.  So,  againft  a  fpiritual  perfon,  for  occupying  lands  contrary  to 

Wr'ght,        21  iif.  8.  cap.  13.  for  the  proceeding  muft  be  by  a6tion  or  infor- 
mation, and  it  muft  be  in  one  of  the  king's  courts,  not  at  fef- 
fions. 
J  Burr,  651.       A  motion  may  be  made  the  laft  day  of  term,  to  quafh  an  in- 
dictment, but  not  to  quafh  an  order. 
3  Burr.  Motion  for  the  profecutor  to  quafh  his  own  indictment  is  not 

1468.  ^f  courfe,  elpecially  if  the  defendant  has  been  put  to  expence. 

Ibid.  If  after  indictment  removed  by  certiorari  it  is  at  iflue,  and  jury 

appointed,  profecutor  countermands  notice  of  trial,  and  defend- 
ant choofes  to  bring  it  on  by  provifo,  and  it  ftands  for  trial,  and 
profecutor  in  the  interim  gets  a  new  indiCtment  found,  and  then 
moves  to  quafli  the  firft,  alleging  it  to  be  defeCtive,  which  was 
cured  by  the  new,  on  which  it  is  intended  to  proceed  •,  the  court 
may  (by  confent)  order  the  firft  to  be  quaflied,  and  the  fecond  to 
be  put  in  its  pl-ice,  and  to  ftand  in  the  fame  condition. 
3  Burr.  'ihe  court  refufed  to  quafn  an  indiCtment,  for  felling  flower  by 

iS^i.  falfe  v/eights,  though  it  appeared  on  the  face  of  it  that  the  Jioiver- 

fcale  was  the  lighter,  which  muft  tend  to  the  prejudice  of  the 
feller,  and  though  it  did  not  fay  ivhere  the  felling  was.  * 
{a^  In  the  By  the  7  W.  ^  M.  cap.  2'  "  No  indiCtment  for  high  treafon 
conftruaioa  «  ©y  mifpriuon  thereof,  (except  indictments  for  counterfeiting 
hath°been  **  ^^'"^  king's  coiu,  fcal,  fign,  or  fignet,)  nor  any  proccfs,  or  re- 
fettled,  that  **  turn  thereupon,  fliali  be  quafhed  for  mifreciting,  mifpelHng, 
nofuchex-  c<  falfe  or  improper  Za^/«,  unlefs  exception  concerning  the  fame 
betaken  "  ^^  taken  and  made  in  the  refpeCtive  court  where  the  trial  fhall 
after  plea  «  be,  by  the  prifoner,  or  his  counfel  affigned,  {a)  before  any  evi- 
pUaded.       u  ^q^-^qq  given  in  open  court  on  fuch  indiCtment  j  nor  fhall  any 

«  fuch 
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«  fuch  mifreciting,  mifpelling,  falfe  or  improper  Latm^  after  con-  2  Hawk. 

«<  vidion  on  fuch  indiament,  be  any  caufe  to  flay  or  arreft  judg-  ^'^'^'^'  ^S* 

*'  ment  •,  but  neverthelefs  any  judgment  on  fuch  indi<i\ment  fhall  ^  ^^  ' 
*'  be  liable  to  be  reverfed  on  a  writ  of  error,  as  formerly." 


3Jrtfancp  am  Z^t, 


(A)  Who  are  Infants :  And  herein  of  the  feveral 
Ages  and  Periods  between  which  the  Law 
diftinguifhes  as  to  feveral  Purpofes. 

(B)  To  whom  the  Privilege  of  Infancy  extends,  or 
who  are  to  be  confidered  as  Minors. 

(C)  How  far  the  Law  regards  and  takes  Notice  of 
Infants  in  Ventre  fa  Mere. 

(D)  How  Infancy  is  to  be  tried. 

(E)  Of  vvhat  Things  an  Infant  is  capable,  in  relation 
to  the  Publick,  and  in  which  he  fhall  anfwer  for 
his  Negle<£t. 

(F)  Of  what  Things  capable,  being  for  his  own 
Advantage. 

(G)  How  far  the  Law  takes  Care  of  his  Intereft, 
fo  as  not  to  let  him  fuffer  by  his  Laches :  And 
herein  where  he  mull  take  Notice  of  and  per- 
form Conditions,  &c. 

(H)  Where  punifhable  for  Crimes  and  Injuries 
committed  by  him. 

( I )  Of  the  Ads  of  Infants,  as  they  are  good,  void, 
or  voidable  :  And  herein, 

1 .  Of  his  Contrails  for  NecefTaries. 

2.  Of  judicial  A(^s^  or  A^3  done  by  him  In  a  Court  of 
Record. 

<».  Of 
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3.  Of  his  A£ls  in  Paisy  where  void  or  only  voidable. 

4.  Where  void,  or  voidable,  as  to  the  Infant,  {hall  yet  bind 
others. 

5.  At  what  Time  voidable  A6ls  are  to  be  avoided. 

6.  By  whom  to  be  avoided. 

7.  In  what  Manner  they  are  to  be  avoided. 

8.  Of  the  Confirmation  of  voidable  A£ls. 

(K)  Of  the  Privilege  of  Infants  in  Suits  and  Adions 
by  and  againft  them  :  And  herein, 

1.  How  far  the  Courts  take  Care  of  the  Interefl  of  Infants. 

2.  How  they  are  to  appear  when  they  fue  or  are  fued. 

(L)  Of  the  Privilege  of  Infancy  as  to  the  Parol** 
demurring ;  And  herein, 

1.  In  what  Aftions  the  Parol  (hall  demur. 

2.  Where  the  Parol  fhall  demur  without  any  Plea  pleaded. 

3.  Upon  what  Plea  pleaded  the  Parol  (hall  demur. 

4.  For  the  Nonage  of  what  Perfon  the  Parol  (hall  demur. 

5.  In  refpeft  to  what  Eftate  and  Interefl  the  Parol  fhall  de- 
mur. 

6.  Where  for  the  Nonage  of  the  Vouchee. 

7.  Where  for  the  Nonage  of  the  Prayee  in  Aid. 

8.  In  what  Cafes  if  the  Parol  demur  againft  one  it  (hall 
againft  another, 

9.  In  what  Cafes  the  Demurrer  of  the  Parol  for  Part  fhall 
be  for  all. 

10.  Of  the  Prayer  of  Age  and  Counterplea. 


(A)  Who  are  Infants :  And  herein  of  the  feveral 
Ages  and  Periods  between  which  the  Law 
diflinguifhes  as  to  feveral  Purpofes. 

(")  ^°r  T7ROM  the  obfervations  made  on  the  daily  anions  of  infants, 
though  the  J-\  gg  jQ  jj^gj^  arriving  at  difcretion,  the  laws  and  cuftoms  of 
tains  much,  (^)  every  country  have  fixed  upon  particular  periods  on  which 
being  a  Wife  they  are  prefumed  capable  of  a£ling  with  reafon  and  difcretion. 
^ufated"ia>v'  ^^"^c  in  our  law  the  [b)  full  age  of  man  or  woman  is  {c)  twenty- 
yet  it  is  not   one  years. 

of  any  force  here,  or  in  any  other  countries,  farther  than  by  cuftom  or  afts  of  parliament  it  has  been 
admitted.  Hal.  Hift.  P.  C.  16.  {b)  It  is  the  full  age  of  male  or  fsmale,  according  to  common  fpeech. 
Lit.  §  104.  sjj.     (c)  At  which  age  he  is  capable  of  contracting,  and  may  alien  his  lands,  goods, 

and 
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snd  chattels;  and  this  period  we  have  fixed  upon  from  the  feudal  law,  for  by  that  law  the  tenant  at  this 
age  was  prefumed  capable  to  attend  his  lord  in  the  wars,  and  therefore  at  this  age  was  out  of  ward  of 
guardian  in  chivalry.  Co.  Lit.  78.  b. — But  according  to  the  civil  law,  the  complete  full  age,  as  to 
matters  of  contraft,  is  twenty-five  years.     Dig.  lib.  4.  tit.  4.     Hal.  Hift.  P.  C.  17. 

Therefore  if  one  iinder  the  age  of  [a)  twenty-one  years  makes  Dyer,  143; 

his  (V)  will,  and  thereby  devifes  his  lands,  and  after  attains  the  ^.^J""-  H* 

age  of  twenty-one  years,  and  dies,  witiiout  making  any  new  pub-  [a\\{~i 

lication  thereof,  this  devife  is  void.  child  be 

born  the 
16th  day  of  February,  this  child  wilt  beof  fu'l  age  any  part  of  the  T5th  day  of  Fthruary  twenty-one 
years  after,  for  the  law  makes  no  fradtions  of  a  ilay,  and  upon  the  \A  inll.int  of  thn  diy  he  would  have 
completed  twenty-one  years.  Keb.  SB9.  Sid.  162.  Raym.S)..  S.C.  Herbert  and  Taibol,  2  Mod. 
aSt.  S.  P.  argucnd':.  Salk.44.  S.  P.  faid  by  Holt  to  have  been  adjudged.  Ld.  Raym.  281,480. 
{b)  So,  if  an  infant  make  a  deed,  and  deiiver  it  within  age,  and  afervvards,  upon  his  coming  of  full 
age,  deliver  it  again,  yet  the  deed  is  void  j  for  the  deed  muit  take  zficSt  from  the  nrft  delivery,  or  not 
at  all.     3  Co.  55.  b. 

But  though  a  perfon  under  the  age  of  twenty-one  cannot  dif-  Vaugh.ijS. 
pofe  of  his  lands,  yet  it  is  faid,  that  one  under  that  age  may,  pur- 
suant to  the  llatute  of  12  Car.  2.  cap.  24.  difpofe  of  the  cuftody 
of  his  infant  child,  and  that  fuch  difpofition  draws  after  it  the 
land,  <^c.  as  incident  to  the  cuftody. 

Alfo,  it  feems,  it  was  agreed,  that  an  infant  male  at  fourteen,  z  fvTod.  315. 
and  female  at  twelve,  may  difpofe  of  their  perfonal  eftate  at  'Lhofe  2.Jones,2io. 
ages  :  For  herein  the  common  law  has  appointed  no  time,  being  Vfrn.'-^c'c* 
a  matter  cognizable  in  the  fpiritual  court,  which  herein  proceeds  2Ve  n.46;. 
according  to  the  civil  law,  by  which  law  infants  at  thofe  ages  are  ^y^'-'^'^- 
prefuriied  to  have  fufficient  difcretion  to  make  fuch  difpofition ;  Jl\n\hl 
and  therefore  their  teftaments  in  thefe  cafes  are  not  fet  afide,  or  opce  cfExm 
controuled  in  Chancery  or  the  temporal  courts.  f"/*  '°5'» 

that  the  common  law  has  not  precifely  determined  at  what  age  a  perfon  may  make  a  difpofition  of  hii 
perfonal  eft.ite  ;  but  that  it  is  generally  allowed  it  may  be  made  at  the  age  of  eighteen.— —And  my 
Lord  Ccke  mentions  feventeen  or  eighteen  ;  at  which  years,  he  fays,  an  infint  may  make  his  tcfiiament, 
and  conftit'Jte  his  executors  for  his  goods  and  chattels.  Co.  Lit.  89.  b.  [The  opinions  upon  ch's  point 
in  the  books  are  numerous  and  irreconciieable,  but  the  dodtrine  in  the  text  feems  to  be  the  moil  to  b$ 
relied  upon.     See  notef).  13  Ed.  Co.  Litt.  89.  b.] 

The  age  of  confent  to  a  marriage  in  an  infant  male  is  (c)  four-  Co.  Lit.  33, 
teen,  and  in  a  female  tv.^elve  •,  [a]  but  they  may  marry  before,  "S,  79. 
and  if  they  agree  thereto  when  they  attain  thefe  ages,  tlie  mar-  ^jn/i  sj''"* 
riage  is  good  ;  but  they  cannot  [e)  difagree  before   then  ;  and  if  89. 
one  of  therii  be  above  the  age  of  confent,  and  the  other  under  ^  ^°'  '-• 
fuch  age,  the  party  fo  above  the  age  may  as  well  difagree  as  the  Roll.'  Abr. 
other ;  for  both  muft  be  bound,  or  neither.  340,  34t. 

(0  Tf-at 

hefein  cur  law  and  the  civil  agree,  for  that  before  thefe  ages  they  are  faid  to  be  'vr.puberei.  Hal.  Hift. 
P.  C.  17. — And  though  by  our  law  they  may  agree  before,  yet  if  the  wife  hath  a  child,  begotten  after 
Eiarriage,  folemnized  infra  ar.v.',z  nuLi/es,  and  for  that  caufs  afterv/ards  divorced,  it  is  a  baftard.  7  Co.  42. 
&c.,  K^tnii  ca^e.  G.d:lt,h  Refnt.  Cunon.  484.  (d)  And  they  are  baron  and  feme  de  faBo  ;  To  that  the 
baron  before  he  attains  the  age  of  fourteen,  or  the  wife  twelve,  may  h^ve  trefpafs  de  muliere  abdtif^j  cuin 
lor.il  fir:.  Rol.  Abr.340.  Moor  741.  2  And.  208.  6  Co  22.  (e)  If  they  agree  by  parol,  and  af- 
terwards agree  and  live  togerhcr  as  man  and  wife,  the  difagreemer,t  is  net  binding,  hut  that  they  may 
w?!]  live  together  without  any  new  n;irri3ge.  Rol.  Abr.  341.  Lee  and  Afttcn.— But  if  the  dilagree- 
ment  had  been  before  the  &rdina^y,  they  could  never  agree  sgain  to  make  it  a  good  marriage.  Rol, 
Abr.  341.  per  Warberton.  If  a  man  within  the  age.of  fouiteen  taiccs  a  wife  of  full  age,  and  after  biings 
a  writ  (i;  irr.-litrc  ahJucia  lurn  bsrfii  tirif  and  after  comes  to  the  age  of  fourteen,  if  he  a'ter  makes  any  con- 
tinuation of  the  af'ion,  this  (hall  be  an  agreement  to  the  marriage,  fo  that  it  cannot  after  be  def-.i't-d. 
Rol.  Abr.  34.1,— [Eut  r.yw  th-  arrscmcit  aftsr  ::fs.''-  e  ox  J\ur:un  WiuiJ  no:  be  binding  on  the  irfa^t,  if 
Vjl.  ill.  P  y  die 


3  Jnfunc|)  ent)  2q,t, 

■  inarria^e  was  wUboiit  hatu^',  or  bv  /■fcK.e  zv'.'hciit  C'.rj\nt  of  t^a'-cn:  or  rri.ira'tJ!:,  and  llic  infant  was  not 
I   <;jjw  or  widower,  r^r  tlie  a6Geo.  a.  c.  33.  nialcca  all  luch  iiiairjages  void.] 

0.  Lit  79.       But  tliough  the  party  '.ibove  n^e  mny  as  v.cil  difagree  as  tlic 

other,    vet    it    is   laid    tliat   he   cannot   do   it    before    the    other 

■   -ecii.fia    arrives  at  the  proper  age  :   *  Alfo,  it  is  faid  to  have  been  (a)  ad- 

i:  tdfe  of    judged,  that  if  a  man  n-iariies  a  woman  that  is  within  tlie  age  of 

C^Roi'i"*"  twelve  years,  and  after  the  woman  at  eleven  years  of  age  difa- 

Aor  341.      grees  to  the  marriage,  and  after  the  huftiand  takes  another  wife, 

and  hath  ifllie  by  her,  that  this  is  a  ballnrd  5  for  the  firff  marriage 

continues,  notwitldhr.iding  the  difagreement  of  the  woman  ;  for 

;  See  the      flie  Cannot  difngree  within  the  age  of  twelve  years,  and  fo  her 

.:xt  cafe,      difagreement  is  void  | . 

.,'11.  Abr.  If  a  man  marries  a  woman  tliat  is  within  the  age  of  twelve 
^1.  Ba-  years,  and  after  the  feme  covert  within  the  age  of  confent  difa- 
A'frncr^ad-  grccs  to  the  marriage,  and  after  the  age  of  tv.'elve  years  marries 
.iij^cd  in  another,  now  the  lirfl  marriage  is  abfolutely  diflblvcd,  fo  that  he 
,..  R.  upon  j^^^y  fgUg  anotlier  wife-,  for  though  the  difa'jjieement  within  the 
^icr  out  of  ^S^  of  conftnt  was  not  t  fuilicienr,  yet  her  taking  another  hufoand 
.  .c  C.B..  after  the  age  o(  confent  ailirms  llic  difagreement,  and  fo  the  mar- 
'  ■•''  ''''^  *^''^   riaae  is  void  ab  initio. 

■il,;ment  o 

•'■-rtncd.     Moor,  57;.  S.  C.  .ndjurigcd,  becaafc  fte  col.ib'ted  'v'tli  her  fecond  hu/hnd  at  all   times 

■•tor  the  asc  of  corifeiu.      But  k(,:c  :   it  does  Dot  anpear  in  rlie  bonk  wliether  the  fccor.d  mariiage  was  at 

r  liefare  tiie  a^e  of  confenc.     N.D^er,  13.  a.  mat^jin,  S.  C.  cited. J  See  infra,  the  cafe  oi 

i.'jid  Dacius. 

But  for  tlie  better  explication  hereof  it  may  not  be  improper  to 
infert  a  cafe  determined  before  the  delegates,  which  was  thus  : 
rx  Tune,  Mrs.  K.  Fiizgerrnrd  was  married  to  my  Lord  DeciuSy  (he  being 

''^f^^'^'h'  °^  *^^  ^o^  °^  twelve  years  and  a  half,  arui  he  of  the  age  of  eight ; 
♦fie'iiat??  at  aftcrwards,  (he  being  thirteen  years  old  difagrced  from  this  mar- 
>erje3nfs-  riage,  and  married  Mr.  Villas ;  and  upon  fuit  in  the  fpiritual 
i.  n,  Fleet-  j^qu^-j-  t]ig  fecond  maniage  was  affirmed :  The  Lord  Deciiis  ap- 
pealed to  tlie  delegates  •■,  and  it  was  argued  bv  civilians  and  com- 
mon lawyers  before  the Bifliops cf  Lonaon  and  Rcchefer.  NcrthyC.]. 
Littleton^  Baron,  Jones  and  Alkitis,  Juftices,  and  feveral  do£lors  of 
the  civil  law  :  The  civilians  faid,  that  minors  could  not  contra£l 
matrimony,  but  only  fpotifnlia  de  ftitinoy  and  therefore  though 
they  bintl  them felves /)<>»•  vet-ba  de  pro'fenti  tcvipore.,  yet  the  law,  by 
reaibn  of  the  incapacity  of  the  parties,  would  make  fuch  a  con- 
ilru6lion  that  it  fliall  only  be  a  contract;  de  future.  \\\  this  caf* 
indeed  one  of  the  parties  is  of  age  of  confent,  but  that  makes  no 
diverfity  ;  for  a  contra(£l  of  matrimony  is  utrinqiie  obligatoritis,  and 
and  reciprocal  in  its  nature.  On  the  otlier  fide  it  was  faid,  that 
fuch  a  contradl  as  this  betwixt  perfons  of  unequal  ages  might  as 
well  claudicate  as  other  contracts,  which  are  alfo  utritique  obliga- 
torii :  ihey.  faid,  that  a  contract  of  marriage  carries  a  relation  in 
itfelf,  and  is  reciprocal,  but  that  in  feme  cafes  this  may  fail,  by 
reafon  of  an  accident  or  circumfiance  in  the  perfons,  notwith- 
Oanding  which  the  nature  of  tlie  thing  will  remain  to  be  ultra 
ritrccjiie  obligatory,  as  we  fee  in  other  contracts  ;  but  arguments 
from  the  deiinition  of  civil  .ilTairs  are  not  cogent ;  for  no  law  can 
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be  framed  to  meet  with  all  emergencies  and  circumftances  but 
ought  to  be  differently  applied  according  as  the  particular  circum- 
ftances require.  The  law  does  not  make  contradts  per  verba  de 
prafeiiil  tempore  to  be  contracts  de  futuro,  but  in  cafes  of  minors, 
and  they  cannot  fliew  any  texts  that  contrailis  per  verba  de  pnc- 
fenti  by  majors  ilrali  be  by  conftruction  made  contracts  de  futuro. 
The  laws  of  God  and  Nature  require  performance  of  promifes 
and  agre;;ments ;  and  the  woman,  in  the  prefent  cafe,  cannot 
dilTcnt  before  the  hujhand  Come  to  the  age  of  confent^  becaufe  till  then 
he  cannot  diflent  any  more  than  he  can  aiTent.  Serjeant  Maynard. 
In  our. law,  marriage  betwixt  minors  has  the  eti'ecl  of  a  m:irriage 
till  it  be  annulled  :  If  the  woman  be  nine  years  old  Ibe  fiiall  be 
endowed^  be  the  hufband  of  what  age  foeverj  and  dower  can 
never  be,  but  where  there  was  a  precedent  marriage,  pojiio  e^efiit 
pon'itur  catifd s  fuch  a  wife  (hall  have  z\\  appeal  of  the  death  of  her 
hulband,  and  the  hulband  in  fuch  a  cafe  ihall  have  a  writ  de  uxors 
ahduBd  cum  bonis  v'lr'i.  If  tenant  by  knight's  fervice  die,  his  heir 
witiiin  age  of  confent,  and  married,  the  lord  cannot  tender  him 
a  marriage,  [for  he  cannot  difagree  to  his  prefent  marriage,  whilfl: 
he  is  within  age].  Lee  and  Afjton^  5  Jac.  i.  where  two  within 
age  had  contracted  matrimonv,  and  the  parent  of  one  was  bound 
to  give  fo  much  at  their  age  of  confent,  if  they  would  agree  to 
this  marriage  :  An  aftion  was  brought  for  this  money,  and  it  was 
found  that  vvitin  age  they  difagrced,  but  at  their  full  age  agreed  ; 
and  judgment  was  for  the  plaintiff,  becaufe  tlie  difagreement  was 
not  material.  i  Infl.  79.  Batiijlers  verfus  0^e\.  Our  L.w  calls 
it  matrimofiiuttiy  although  the  term  o{  fpotifalia  is  not  unknown  to 
us:  we  find  it  in  Glanvil^  lib.  6.  and  Littleton  calls  it  an  affiance; 
to  fhew  what  regard  our  law  has  to  fuch  a  marrii^ge,  he  cited 
I /;;/?,  33.    1  R^l/.Abr.^^o.  Dyer  2^-^.  To  prove  that' before  age  ' 

of  confent  no  agreement  or  difagreement  can  be,  M:or  575.  i  Roll. 
Abr.  341.  I  Itijl.  7p.  and  the  pleadings  in  7  Co.  Kenti's  Cafe,  and 
6  Co.  Arnbrofict  Georges,  Cafe.  Thnrfoy.  cont.  Our  law  gives  fuch 
credit  to  this  incohate  marriage,  that,  if  the  parties  die  before  it 
be  avoided,  the  law  will  not  fay  that  it  was  null  and  void  ;  and 
upon  this  ground  are  the  cafes  of  dower  and  appeal  vi^hich  have 
been  cited.  The  cafe  in  Dyer^  369.  is  for  the  decree  ;  for  there, 
by  the  opinion  of  many  doctors,  quamvis  alia  funt  fpovfalia  de  fu- 
iurO)  tameii  in  caufd  dotis  ^xtendtintur  ad  verum  matrimonium  ratlone 
privilegii ;  fee  too  ']  H.6.  ]  i.  6  Co.  2  2.  The  fentence  given  in 
the  fpiritual  court  was  affirmed. 

And  as  the  age  of  fourteen  is  the  age  of  confent  to  a  marriage  Co.  Lie. 
in  an  infant  male  ;  fo  by  law  hath  he  feveral  other  ages  affigned  ^8-  b. 
him  to  feveral  purpcf-s,  viz.  at  the  age  of  twelve  to  take  the  oath     °  '     ^* 
of  allegiance  in  the  tourn  or  lect,  at  fourteen  to  be  out  of  ward 
of  guardian  in  foccage,  to  choofe  a  guardian ;  and  this  alio  is 
accounted  his  age  of  difcretion,  fifteen  to  have  had  aid  pur  fair  ftz. 
chevalier. 

The  authority  of  a  guardian  in  chivalry  did  not  determine  till  Lit.  §103.' 
the  heir,  if  a  male,  came  to  the  age  of  twenty-one  years ;  becaufe  ?j,"jj^]  j  J-\* 
it  was  prefumed  that  till  that  age  he  was  not  capable  of  doing 

P  p  2  knight- 
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(a)  Before  Icnlght-fervlce,  and  attending  the  lord  in  his  wars.  The  guardian- 
which  time,  f|,jp  ^f  j,,-,  }^g|i.  female  determined  at  (./)  fourteen  at  common  law, 
dian'difp''-  but  by  Wepnwfcr  the  if>,  the  lord  had  the  wardfhip  till  flie  at- 
rajcdherin  taincd  the  age  of  fixteen,  to  tender  her  convenable  marriage ;  but 
jmrriage,an  ^.j^g  authority  of  a  guardian  in  [h)  foccage,  as  hath  been  faid, 
a-'ainft  h'im  ceafcs  at  the  age  of  fourteen,  at  which  age  the  infant  may  call  his 
by  the  fla-     guardian  to  an  account,  and  may  (r)  chocfe  a  new  guardian. 

tute  of  Mer- 

ton,  c.  6.  Lit.  ^  icS.  Co.  Lit.  So.  (A)  But  the  guardianrtiip  of  the  father,  which  is  a  guardlanftiip 
bv  nature,  continues  tiii  the  fon  and  heir  apparent  attain  to  the  age  of  twenty-one  years  ;  but  that  is 
with  reff-eft  to  the  cuiKody  of  the  body  only.  Carth.  ',86-  fer  Holt,  C.  J.  (t)  In  the  fpititual  court, 
if  the  infant  be  above  the  age  of  fevtii,  he  choofes  his  own  curator  or  tutor  ;  but  if  under  that  age, 
they  choofe  one  for  him, 

Co.  Lit.  One  within  the  age  of  twenty-one  years  may  do  homage,  but 

^5-  ''•  cannot  do  fealty ;  becaufe  in  the  doing  of  fealty  he  ought  to  be 

2ln!t.  TI.         ,  l-l-f/A  1^  ^ 

(</)  But  an    iworn,  which  an  infant  [il)  cannot  be. 

infant  at  the  age  of  fourteen  may  be  fworn  a;  a  vvitnefs,  at  which  age  he  h  prefumed  to  have  fufficlent 
difcretion.     a^Hal.  Hiit.  P.  C.  278.     Vide  <\X..  E-vidcnce,  \t\Xzx  {k). 

iCo.  29.  b.  An  infant  at  the  age  cf  feventeen  may  be  a  procurator  or  {e) 
Ofi.  Exec      executor  :  and  in  this  both  the  civil  and  common  law  agree. 

307.    hal.  o 

HiiV.  P.  C.  17.  ff)  And  if  one  under  thf  ase  of  feventeen  he  made  executor,  and  adminiftratlon 
durante  mir.ore  a:'.a'.e  be  granted  to  another,  fuch  ;idininiftr3tion  ceafcs  when  the  infant  arrives  at  the  age 
of  feventeen.  Hob.  2;o.  Ve)v.  128.  5  Co.  19.  Godolph.  loi.  [But  before  he  attains  fuch  age, 
he  cannot afTer.t  to  3  legacy.  Prince's  cafe,  5  Co  39.  b.  ;  and  even  then,  his  afl'ent  will  not  bind  him, 
cnlefs  he  have  afTets  for  debts,  Chamberlain  v.  Chamberlain,  1  Ch.  Caf.  257.  And  though  he  mny 
ndminifter  ar  fcvenreen,  it  is  faid,  rhat  he  cannot  commit  a  devajia-vit  till  twenty-one.     Whitmore  v. 

Weld,   I  Vern.  326.] But  if  adminiftration  be  granted  to  one  during  the  minority  of  a  perfon  wliu 

is  entitled  to  it  as  next  of  kin  to  the  inteftare,  fuch  adminiftration  does  not  determine  till  the  infant's 
.:ge  of  twenty-one  }  becaufe  before  that  age  he  cannot  give  bond  to  the  ordhnry  to  admlnifter  faithfully. 
Carth.  446. 

Comp.  In-  Infancy  is  a  good  caufe  of  refuHal  of  a  clerk  ;  alfo  by  the  fla- 
^""'''' crff*  ^'^"'■^^  ^3  ^''''^'  '^"P-  J2->  and  13^14  Car.  1.  on  one  is  to  be  admit- 
Cod'.  168.  '  ted  a  deacon  unlefs  he  be  twenty-three  years  at  leaft,  nor  a  prieft 
3  Mod.  67.    unlefs  he  be  twenty-four. 

Lamb.  624,  By  the  cuftom  of  gavelkind,  an  infant  at  the  age  of  fifteen  is 
^25.,^  reckoned  at  full  age  to  fell  his  lands  ;  and  this  feem.s  to  have  been 
Cavclkir.d.  taken  trom  the  civil  law,  winch  reckons  fourteen  the  <£ias  ptiberta- 
tis;  for  they  reckoned  that  though  the  infant  had  ended  his  years 
of  guarciianfiiip  atfourteen,  yet  he  might  not  have  completed  his 
account  with  his  guardian  till  the  age  of  fifteen,  and  that  was 
elleemed  to  be  the  age  when  he  was  completely  out  of  guardian- 
ftiip  ;  and  therefore  at  this  age  he  was  allowed  to  fell  the  lands 
tlc-fccnded  to  him :  But  in  this  the  cuftoms  of  E^igland  differed 
from  the  civil  lav.-;  for  the  civil  law  does  not  allow  of  his  difpo- 
fitions  till  the  age  of  twenty- five;  and  therefore  this  mufl  have 
been  allowed  by  the  old  Saxon  law,  becaufe  they  thought  that  a 
great  deal  of  time  was  loft,  if  the  infant  could  only  ufe  his  own, 
without  being  able  to  difpofe  of  it  in  a  way  of  traffick,  or  in  mar- 
riage, till  tweny-five  ;  and  therefore  they  allowed  the  infant  to 
fell,  but  under  great  limitations  and  reftridlions,  that  he  might 
not  be  defrauded  ;  and  by  this  means  tliey  thought  there  \^as  fuf- 
ficient  provifion  made  for  the  neceffity  of  commerce,  which  in 
the  fmall  divided  lliares  was  abfolutely  ncceflary. 

Alfo, 
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Alfo,  by  cudom,  in  fome  places,  an  infant  felfed  of  lands  in  Co.  Lit. 
focage  may  at  the  age  of  fifteen  years  make  a  leafe  for  years,  which  45 •  ''• 
lliall  bind  him  after  he  comes  of  age ;  for  the  cuftom  makes  fif- 
teen his  full  age  to  that  purpofe. 

Alfo,  by  the  cuilom  of  London,  an  infant  unmarried,  and  above  Moor,  135^ 
#he  age  of  fourteen,  though  under  tweniy-one,  may  bind  himfelf  S' Bunt.  19%. 
apprentice  to  [a)  a  freeman  of  London  by  indenture,  with  proper  Rgp.  '-^r, 
covenants  ;  which  covenants,  by  the  cuftom  of  London^  fhall  be  as  Palm.  361. 
(b)  binding  as  if  he  were  of  full  age.  ^,^l^''V.' 

cuftom  does  not  extend  to  one  bound  apprentice  to  a  wa'.erman  under  twentj'-one  ;  for  the  company  of 
watermen  are  but  a  voluntary  fuciety,  and  being  free  of  that  does  not  make  one  free  of  the  city  of  Ltiudoti. 
6  Mod.  69.  (/•)  And  for  breach  an  adtion  muy  be  brought  in  any  other  court,  as  well  as  in  the  courts 
in  the  city.     Moor  136. 

As  to  capital  offences,  in  which  the  law  is  the  fame  with  regard  F.  N.  B. 
to  the  male  and  female  fex,  the  age  of  fourteen  is  the  common  '^^^'    ^''' 
ilandard,  at  which  both  males  and  females  are,  by  (c)  our  law,  ob-  Da'i't.^'^'Q c! 
noxious  to  capital  punilhments ;  for  this  being  the  atas  pubertatis,  and  1^4. 
or  age  of  difcretion,  the  law  prefumes  them  at  thofe  years  to  be  {f"*'*  ^''*' 
do/i  capacesy  and  capable  of  difcerning  between  good  and  evil ;  and  Hawk.P.'c. 
therefore  fubjetls  them  to  capital  punifliments  as  much  as  if  they  a.    Forft. 
were  of  full  age.  ^""z^^''''  '^?' 

....  .  ('■)    But  the,, 

civil  law,  as  to  capital  punifliments,  dift'ngui/hed  the  a^es  into  four  ranks ;  x.  /Etji  pubertjtis  piena, 
which  is  eighteen  years.  2.  j¥ltas pubcrtdtii  or  pubcrtas  generally,  which  is  fourteen  years,  at  which  time 
they  were  like  wife  prefumed  to  be  doh  capacet.  3.  ^tas  pubcrtjti  proxima  ;  but  in  this  the  Roman  liw- 
yers  were  divided,  fome  alFigning  it  to  ten  years  and  an  half,  othe;S  to  eleven,  before  which  the:  party  was 
not  prefumed  to  be  do/i  capax.  4.  Infantia,  which  iafts  till  le/en  years,  vvitiiin  which  age  there  can  be 
no  guilt  of  d  capital  offence.     Hal,  Hiil.  P.  C.  17,  18,19. 

But  though  the  age  of  fourteen  be  the  ^tas  puhertatisy  before  Hil.Hifi. 
which  our  law  does  not  prefume  the  party  to  be  djli  capa^',,  and  ^*  ^"  ^^• 
therefore  that  a  party  indicted  for  a  capital  offence  committed  be- 
fore thefe  years,  is  to  be  found  not  guilty  ;  yet  hath  this  general 
rule  the  following  temperaments  : 

1.  That  if  the  party  be  above  twelve,  though  under  fourteen,  Hal.  Hift. 

and  appears  to  be  doll  capaxy  and  could  difcern  between  good  and  P'C.  26. 

evil  at  the  time  of  the  offence  committed,  he  may  be  coiivi6ted  of  Wiiitam*^ 

and  undergo  judgment  and  execution  of  death,  though  he  hath  York,  abjy 

not  attained  the  age  of  fourteen:  But  herein,  according  to  the  o'^^'i years 

nature  of  the  offence  and  circumltances  of  the  cafe,  the  judge  vidted'be-'" 

may  or  may  not  in  difcretion  reprieve  him  before  or  after  judgment  fore  Lord 

in  order  to  the  obtaining  the  king's  pardon.  ^'^'^IJn'* 

°  to      r  ticc  Willes 

atBwy  fummer  affizes  174.8,  for  the  murder  of  a  girl  of  about  five  years  of  agj.     Foft.  Cr.  Law.  70.  J 

2.  If  an  infant  be  above  feven,  and  under  tw^elve  years,  ajid 
commit  a  capital  Oi^cncty  primd  facie  he  is  to  be  judged  not  guilty, 
and  to  be  found  fo  j  becaufe  he  is  fuppofed  not  of  difcretion  to 

judge  between  good  and  evil :   But  yet  if  it  appear,  by  ilrong  and  Hal.  Hift. 
pregnant  evidence  and  circumllances,  that  he  had  difcretion  to  ^•^- ad- 
judge between  good  and   evil,  judgment  of  death  may  be  given 
againft  him  j  for  malitla  jupplet  atatem ;  but  herein  tlie  circum- 
ftances  mull  be  inquired  of  by  the  jury,  and  the  infant  is  not  to 
be  convi<5t  upon  his  confellion  :  Alfo  herein,  my  Lord  HaU  fiiys, 

P  p  3  tliat 


-5S2  Snfanc])  ant;  ^gc, 

that  it  is  prudence  after  ccnvi£i:ion  to  refpite  judgment,  or  at 

leall  exccut.i^n  i  but  he  i'avs,  that  if  he  be  convi6led,  the  judge 

cannot  difcharge  him,  but  only  reprieve  him  from  iLidgnient,  and 

leave  him  in  cullody  till  the  icing's  pleafu.ie  be  kiiOwn. 

Hal.  HI (t.  3.  If  an  infant  within  age  be  itifra  •rtatem  infmniiE,  viz.  feven 

''•'-•^7»      years  old,  he  cannot  be  guilty  of  felony,  whatever  circu'.nflances 

JO.  a.      '     provinj-  difcretion  may  appear  ;  for  ex  prefumptlom  juris  he  cannot 

have  difcretion,  and  no  averment  fliail  be  received  againll  that 

prefumption. 

(B)  To  wlicm  the  Privilege  of  Infancy  extends,  or 
who  are  to  be  conlidered  as  Minors. 

Co.  L'lt.  43.  nr  HE  privilege  of  infancv  does  not  extend  to  the  king;  for  the 
D\er,  209.      X.     political  rules  of  government  have  thought  it  neceflary,  that 
he  who  is  to  govern  and  manage  the  whole  kingdom,  {hould  ne- 
ver be  confidered  as  a  minor,  incapable  of  governing  himfelf  and 
his  own  affairs. 
Plow.  213,         Therefore  if  the  king  within  age  make  any  leafe  or  gr.nnt,  he  is 
a.  5C0.27.  boyrid  prefnitlv,  and  cannot  avoid  them,  either  durin^f  his  mino- 
'  ritv,  or  when  lie  comes  of  full  age. 

Co.  Lit.  43.       80,  if  the  king  confent  to  an  a£t  of  parliament    during  his 

-i's'  ^^^'    '^^"°'^i^y>  y<^t  he  cannot  after  avoid  this  a61: ;  becaufe  the  king, 

as  king,  cannot  be  a  minor  j  for  as  a  king  he  is  a  body  po- 

htick. 

Cro.  Car.  Alfo,  the  a£ls  of  a  mayor  and  commonalty  fliall  not  be  avcid- 

557-  cd,  by  reafon  of  the  nonage  of  the  mayor. 

5  Co.  47.  '     •<  o  ■* 

4 Co.  119.         Although  a  duke,  earl,  or  the  like,  be  but  a  minor,  or  not  above 

Comp.  In-     ^p^  years  of  age,  in  the  cullody  and  in  the  family  of  another  no- 

bleman,  who  m^y  and  doth  retam  chaplams,  yet  he  may  qualify 

chaplains  to  be  difpenfcd  withal  to  hold  two  benefices  Vv  ith  cure, 

in  like  fort  as  if  he  w-as  of  full  age. 
Roll.  Abr.  An  infant  in  gavelkind  (hall  have  his  age,  and  all  other  privi- 

144-  leges  of  the  infant  at  common  lav/  ;  becaufe  though  he  hath  the 

privilege  of  alienation  at  fifteen,  yet  that  doth  not  take  from  him 

any  privilege  he  had  before  at  common  law. 
Co. Lit.  A  b.iltard  being  empleaded  ihall  have  his  age;  for  the  dilatory 

»44-  b-         plea  mull  be  detern  ined  before  the  pleas  in  chief  can  come  on  ;  fo 

that  the  plea  of  infancy  will  ftay  the  fuit,  before  it  can  be  in> 

quired  whether  he  is  or  is  not  a  ballard. 


(C)  How  far  the  Law  regards  and  takes  Notice  of 
Infants  in  Ventre  fa  Mere. 

Godolph.  n  Child  in  ventre  fa  mere  may  be  appointed  executor,  or  may 
Orph.  Leg.  £\  jjjj.^  „  legacy  :  alfo,  if  there  are  two  or  more  at  a  birth,  they 
(«)  And  bv  ^'''i  ^'^  j'-^"t  '.xecutors  or  joint  legatees  of  the  thing  bequeathed; 
our  law  a      for  the   {a)  cjvil  kw,  for  the  benefit  of  the  infant,  reputes  a 

chil4 
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child  in  his  mother's  womb  ia  the  fame  conditicn  as  if  he  were  child  in  ^f-.- 

born.  trefa  mere 

may  be 
vouched;  is  c.ipable  of  taking;   the  mother  mav  defa'n  chirtfrs  on  behalf  of  fuch  child  ;  a  bill  injy  .  • 
bfaii-ht  01  b-.iair  of  lucn  ciiiid  ;   a  court  of  etj  my  wiii  grant  a,T  injunction  in  his  favour  to  ftay  Wd;tc  , 
2  Ve.n   710.   [  .'nd  thedcftiuction  of  him  is  mu:dir.      3inlt   50.  i  v'ez.86.1 

If  there  be  a  bajurd  eigne  and  mulhr  puif::c^  nnd  the  baftard  en-  Co.Lit.i:^- 
ter,  and  die  feifed,  his  ui'ue  fii-ul  inherit  the  lands,  and  exclude 
the  mul'ier  ioc  ever;  bat  in  this  cafe,  if  the  bafbird  had  died  leav- 
ing iirue  in  ventre  fa  mas^  and  the  mu/ier  hzd  entered,  and  then  a 
fon  were  born,  yet  cannot  he  enter  upon  the  m.w/h'r:  And  herein 
our  law  differs  from  the  civil  law-,  for  our  law  requires  an  im- 
mediate defcent,  whicli  cannot  be  before  the  perfon  is  in  e^c-,- 
alfo,  by  our  law,  the  freehold  cinnot  be  in  abeyance. 

It  appears  to  have  been  a  matter  of  much  controverfy,  whether  n  H.  6.  r^- 
a  devife  of  lands  to  an  infant  in  ventre  fa  mere  be  p-ood,  becaufe  P'".  Dev,:-. 
not  in  beinj;  to  take  at  the  time  of  the  death  of  the  de^'ifor  :  for,  ?!,  r'   ' 

'-',  '  *     1.11  •  ^"X'- ' 

as  fame  fay,  by  t!x  devife  the  perfon  is  to  take  immediately  after  2  Buii. 
*.!,«  j^.ik  „r  iU»  J  ,. -r. „^,i  ..u,  r. .i-_ij ^l^        .  •       i  Pm   p 


and  that  the  fretliold  iTiall  not  be  in  abeyance,  but  fhall  defcend  ^^y="- 1 
to  the  heir  at  law  in  tlie  mean  tune.  .  c, ,.  ,■" 


I  Sa.J 

2  Mod.  9.     aVem.  711.     Prjc.  Chan.  50.     Zq  Cdri73.     2  Strn.  1092.     2  Eq.  Abr.  294.  pL  ;  ;. 
Andr.  2^3.  S.  C,  S.  ?. 

Biit,  however,  all  the  books  agree  in  this,  that  a  devife  to  an  Sid.  155. 

hifant  when  he  fhall  be  born,  or  vviien  Gud  ihall  give  him  birth,  ^^^-  '5^• 

is  gocd  as  an  executory  devife,  and  that  the  freehold  Ihall  defcend  s^c^'sl'^l' 

to  the  heir  at  law  in  tlie  meaii  time  *.  and  Cucie;. 

•At  fiis 
day  i:  is  clearly  agreed  that  a  deviie  to  an  infint  in  ventre  Ju  mere'\s  good,  though  he  be  born  after  the  i  ,'- 
titor's  Qcatii,  and  he  ihall  talie  by  way  ot  executory  devile.     i  f  rtem.  244,  293.     l^idi  Fearne'i  Eh   ■ 
31I  ediiion  4.-9,  i^c,  ""  '' 

So  it  is  clear,  tl-at  if  land  be  devifed  for  life,  the  remainder  to  Ko,-,-,  6t-. 

a  pofthumous  child,  that  this  is  a  good  contingent  remainder;  t-'^urtna.M 

becaufe  there  is  a  perfon  in  being  to  take  the  particular  eftate  ;  l^v. -f" 

and   if  the  contingent  remainder  veils   during   the  continuance  4Mod.':;-.. 

of  the  particular  eitate,  or  «  inHantl  that  it  detvrrmincs,  it  is  fuf-  ^^'*^  -^7-  . 

f^'^^e"^-  .  earth,  .c,.. 

Reeve  and  Long;  £f  'vice  lo  &  iiAV.  3.   c.  16.   and  head  of  Remainder   and  Reiiaii.. 

Alfo,  it  feems  agreed,  that  a  man  may  furrender  copyhold  lands  Roll.  R-  . 
imm.ediately  to  the  ufc  of  an  infant  in  ventre  fa  mere;  for  a  fur-   i°9-  '3--- 
render  is  a  thing  executory,  and  nothing  veits  before  admittance  ;  f-,^",'!^  "■'-■ 
and  therefore,  it  there  be  a  perlon  to  take  at  the  time   of  the  9.  Gfi-'j. 
admittance,  it  is  fuihcient ;  and  not  like  a  grant  at  common  law,  ^^o^r,  Oj/. 
which  putting  the  eitate  out  of  the  grantor  muit  be  void,  if  there 
be  no  body  to  take. 

If  an  ufurpition  be  had  on  one  in  ventre  fa  mere,  at  the  next  Hob.  ;■;■ 
turn  after  his  birth  he  Ihall  be  relieved  on  the  (latutc  IVeJlm.  2.  cap.  5. 

[A  pollhumous  child  is  v.-ithin  a  provifion  in  marriage  articles  for  M;:!.ir  v. 
fuch  children  of  the  marriage  as  ihould  be  living  at  the  death  of  the  Tuniei,^ 
father  or  mother  ;  and  Ihuli  take  under  the  ilatute  of  diitributions.]  b„,.^,^j  ^'' 

-.J  Mann,  1  Viz.  I'i, 
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(D)  How  Infancy  is  to  be  tried. 


Lev.  142. 
S:d.  •;2i. 


INFANCY  is  to  be  tricrl  by  infpciSlion  of  the  court,  or  by  jury: 

-*•  And  herein  it  is  laid  down  as  a  rule  in  Ibme  books,  that  where- 
Cio'.Uc'  foevcr  it  is  alleged  upon  the  pleading,  that  the  party  was  and  yet 
59.  5S1.       is  under  age,  there  it  fliall  be  tried  by  infpedlion  \  but  where  the 

infant  is  of  full  age  at  the  time  of  the  plea,  there  it  fliall  be  tried 

per  pais. 
C0.Lit.3So.  But  here  we  mull  obferve,  that  as  to  judicial  acls,  or  adls  done 
Moor,  76.  'by  jj,j  infant  in  a  court  of  record,  which  he  is  allowed  to  avoid, 
y^l.r^V?.  the  trial  thereof  muli  be  by  infpedion  ;  and  therefore  if  an  infant 
2  Inft.  4?3.  levies  a  fine,  he  muft  reverfe  it  by  writ  of  error  ;  and  this  mult 
zBuift.  330.  |jg  brought  during  his  minority,  that  the  court  may  by  infpe6tlon 
(j)  To  prove  determine  the  age  of  the  infant;  but  the  judges,  as  by  adjuntia^ 
the  nonage     may  in  fuch  cafes  inform  themfelves  by  witnefl'es,  {a)  church- 

oKadevKor,   j^^^j.       ^ 

an  alma-  ' 

rack,  in  which  the  father  had  written  the  nativity  of  his  fon,  was  allowed  to  be  fliong  evidtnce, 

Raym  84- 

C0.Lit.3S0.       If  an  infant  brings  a  writ  of  error  to  reverfe  a  fine  for  his  non- 

T\'T  Sis' 

Keck     t'    ^S^'  ^"'^'  ^^^^^  infpedion,  and  proof  of  infancy  by  witnefies,  dies 

cafe.      *      before  the  fine  is  reverfed,  his  heir  may  reverfe  it ;  becaufe  the 

court  having  recorded  the  nonage  of  the  conufor,  ought  to  vacate 

his  contract,  when  he  appeared  to  be  under  a  manifefl  difability 

at  the  time  he  entered  into  it. 

Moor,  189.        An  infant  acknowledged  a  fine,  and  the  conufees  omitting  to 

TacT'a  o  °"     ^^*^  ^^^  ^"^  engrofled  till  he  came  of  age,  in  order  to  prevent 

aji.      '      the  infant  from  bringing  a  writ  of  error  ;  the  court  upon  view  of 

the  conusance  produced  by  the  infant,  and  upon  his  prayer  to  be 

infpedled,  and  Iiis  age  examined,  recorded  his  nonage,  to  give 

him   the  benefit  of  his  writ  of  error,  which  he  mult  otherwife 

lofe,  his  nonage  determining  before  the  next  term. 

(^)  That  if       So,  if  an  infant  fuffer  a  common  recovery  by  appearing  in 

c-rnmon^  ^    (^')  perfon,  this  muft  be  reverfed  during  his  minority  by  infpection 

covery  by        of   the  judgeS. 

guardian,  and  have  a  privy  leal  for  that  purpofe,  fuch  recovery  cannot  be  at  any  time  fet  afide.     But  for 

this  vide  tit.  finei  and  Rccover'iei,  and  irifra  leeter  (I). 

Sid.  321.  But  it  is  faid,  that  if  an  infant  fufi'ers  a  recovery,  in  which 

Lev.  142.  i^g  appears  by  attorney,  lie  may  reverfe  it  after  his  full  age,  as 
it  may  be  difcovered  whether  lie  was  within  age  when  the 
recovery  was  fuifered  •,  becaufe  it  may  be  tried  per  pais  whe- 
ther the  warrant  of  attorney  was  made  by  him  when  he  was  an 
infant. 

Skin.  10.  It  is  faid,  that  in  all  cafes  where  the  party  pleads  that  he  was 

within  age  at^.  and  alleges  a  place,  that  there  the  trial  may  be 
well  enough  where  it  is  alleged  ;  where  no  place  is  alleged,  there 

(0  Cro.  in  perfonal  actions  wl:ere  the  writ  is  brouglit;  and  in  (f)  real 
aiflions  where  the  riglit  of  the  lands  depends  upon  infancy,  the 
trial  is  to  be  wLere  the  I'and  lies  j  and  if  not,  where  the  a6tion  is, 
brought.  . 


pi.  10. 
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An  infant  entered  into  a  recognizance  of  loo/.  as  bail  to  J.S.  Carth.  zjZ, 
which  became  forfeited,  and  he  was  taken  in  execution ;  whereupon  '^^• 
he  brought  an  ai/clifa  querela^  fuggefling  his  infancy,  and  the  writ  Loy"?  ll 
being  brought  into  court,  he  appeared  in  propria  perfond ;  and  it  Eagle. 
was  moved  that  he  might  be  infpe£ted,  and  his  witnefles  exa- 
mined ;  and  thereupon  his  mother  peremptorily  depofed,  that  at 
that  very  time  he  was  twenty  years  old,  and  no  more,  and  a  maid 
fervant  gave  circumflantiai  evidence  to  the  fame  purpofe  •,  and  it 
was  moved  that  he  might  be  bailed :  But  per  curiatHy  it  is  a  matter 
of  difcretion  either  to  admit  him  to  bail,  or  to  refufe  it,  he  being 
in.  execution ;  but  if  he  had  brought  his  audita  querela  before  he 
had  been  taken  in  execution,  he  muft  have  2.  fuperfedeas  oi  courfej 
and  the  court  would  not  bail  him,  though  the  long  vacation  was 
near,  but  required  the  evidence  to  be  Itrengthened  by  a  copy  of 
the  regiller  where  he  was  born,  which  being  in  Torhjhire^  he  ap-  • 
peared  again  in  Mich,  term  in  cuftody,  and  a  copy  of  the  regifter 
was  produced,  and  fworn  to  be  a  true  copy,  and  the  mother  and 
the  maid  being  again  fworn,  and  all  agreeing  in  the  fame  thing, 
he  was  difcharged  by  the  court. 


(E)  Of  what  Things  an  Infant  is  capable  in  relatioa 
to  the  Publick,  and  in  which  he  fhall  anfwer  for 
his  Negledt. 

A  N  infant  feems  capable  of  fuch  offices  as  do  not  concern  the  Plow.  379. 

•^^  adminiftrationof  juftice,  but  only  require  fkill  and  diligence  j  ^^i-  9  Co. 

and  thefe,  it  feems,  he  may  either  exercife  hlmfelf,  when  of  the  videi\L 

age  of  difcretion,  or  they  may  be  exercifed  by  deputy  \  iiich  as  off-ca. 

the  offices  of  park-keeper,  forefter,  (a)  gaoler,  (^c.  tuteof^y?" 

minjier,  2.  c.  1 1.  extends  to  an  infant  gaoler,  fo  as  to  charge  him  in  an  aftion  of  debt  for  an  efcape  of  one 
in  execution.     2  Inft.  38a.     3  Mod.  222.  S.  P.  cited. 

But  it  is  faid,  that  an  infant  is  not  capable  of  the  ftewardfhip  Co.  Lit. 
of  a  manor,  or  of  the  ftewardfhip  of  the  courts  of  a  bilhop  ;  be-  3-  •>• 
caufe,  by  intendment  of  law,  he  hath  not  fufficient  knowledge,  y^i.^RoU. 
experience,  and  judgment  to  ufe  the  office,  and  alfo  becaufe  he  Abr.  153. 
cannot  make  a  deputy.  „     ^-v    c  c     ^  ^"<^^>  4-'; 

*^      •'  >  43.     Cro.  Eliz.  636.     Cro.  Car.  556. 

An  infant  cannot  be  an  (h)  attorney,  (£•)  bailiff,  factor,  or  receiver.  F.  N".  b. 

iiS.    RolL 
Ahr.  117.     Co.  Lit.  172.     Cro.  Eliz.  637.     {b)  Cannot  be  an  attorney,  becaufe  he  cannot  be  fworn. 

March  92.     (i.)  Becaufe  not  to  be  charged  in  any  account.     Co.  Lie.  172. Not  in  an  in(/ir/;.'<if«j  upon 

an  Ir.funul  com^utajj'it ;  tor  in  this  action  no  evidence  ihall  be  given  of  the  value  orreceliity  of  the  things, 
but  of  tlie  account  only,  in  which  the  infant  may  be  miftaken.  Latch  169.  adjudged.  Noy  87.  S.  C. 
aJjuiiged,  between  Wood  and  Witeiick,  &  -u'lde  Palm.  52S.     2  Roll.  Rep.  271.      [Trueman  v.  Hurft, 

I  Term  Rep.  40.  adjudged,  j Nor  can  an  infant  be  charged  us  bail. ff,  C?.-.  inequity  farther  than  in 

Jaw  ;  and  therefore  it  ih  faid,  that  if  fuch  a  one  is  made  fadtor,  his  friends  ilio'jld  give  fecurity  for  his 
accounting.     Abr.  Eq   6. 

If  an  infant,  being  mailer  of  a  (hip  at  5^.  Chri/Iopher'i  beyond  Roll.  Abr. 
fca,  bv  contract  with  another,  undertakes  to  carry  certain  goods  S3o-  fuuies 

^     '    •  ^      ^  ,      „      ,      ,  T-A       ,       .  ,1  IT  1  L         ^n*^  Smith, 

from  St.  Chriftopherh  \Q  Eti^landf  aiid  there  tp  deliver  them  5  but  a„d  a  prohi- 

does 
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does  not  aftenvnivls  Heliver  them  according  to  the  agreement,  but 
waftes  and  confumes  them,  he  may  be  fued  for  the  goods  in  the 
court  of  Admiralty,  tliough  he  be  an  infant ;  for  this  fuit  is  but 
in  nature  of  a  detinue,  or  trover  and  tonverfion  at  the  common 
law. 

If  an  infant  keeps  a  common  inn,  an  a£lion  on  the  cafe  upon 
the  cuftom  of  inns  will  not  lie  againft  him. 

So,  if  an  infant  draws  a  bill  of  exchange,  yet  he  Hirdl  not  be 
liable  on  the  (</)  cultom  of  merchants,  but  he  may  plead  infancy 
in  the  fame  manner  that  he  may  to  any  oLlier  contract  of  his. 

[Uut  ou.  whether  anav.'iion  will  not  lie  on  a  promlirori  note  given  by  an  infanr  for  necefia,- 
iVueman  v.  Kuift,  i  Term  Rep.  ^j.  Jn  this  cale  of  Vv'iliiains  v.  H^irrifon,  the  ftcurity  was 
courlc  of  craae.  J      {a)  Not  a  trader  within  the  ita;uies  of  bankrupts.     Fide  tit.  Bankrupt, 

An  infant  cannot  be  a  [h)  juror  j  and  it  is  faid  by  Hobarty 
that  by  the  wifdom  of  the  common  law  a  perfon  under  forty- 
two  could  not  be  on  a  trial  de  cuiate  probnnddy  becaufe  he  then 
tried  a  matter  which  might  have  happened  before  he  was  twenty- 
6ne. 

An  infant,  or  one  under  the  age  of  tu'entv-one  years,  cannot 
be  ele£led  a  member  of  the  houfe  [c)  of  commons  j  nor  can  any 
lord  of  parhament  fit  there  until  he  be  of  the  full  age  of  twenty 
years. 

An  infant  may  be  appointed  executor,  but  he  cnnnot  adminifler 
till  hs  is  of  the  age  of  feventecn  ;  and  before  that  age,  admini- 
ftration  is  to  be  granted  to  fome  friend  of  his  ;  but  an  infant  can-i 
not  be  an  adminiftratcr  before  the  full  age  of  twenty-one  years, 
becaufe  before  that  age  he  cannot  give  bond^  as  required  by  the 
ftatute,  to  adminifter  faithfully. 


To,  Lit. 
a.  8. 
^Illtt.  203. 


2  Bulf.  69; 
(<f)That  the 
court  of 
Chancery 
will  decrR 


(F)   Of  what  Things  capable,    being  for  his   own 
Advantage. 

A  N  infant  is  capable  of  inheriting,  for  the  law  prefumes  him 
■^*  capable  of  property  :  alio,  an  infant  may  purchafe,  becaufe 
it  is  intended  for  his  benefit,  and  the  freehold  is  in  him  till  he 
difagree  thereto,  becaufe  an  agreement  is  prefumed,  it  being  for 
his  benefit,  and  becaufe  the  freehold  cannot  be  in  the  grantor  con- 
trary to  his  own  a6t,  nor  can  be  in  abeyance,  for  then  a  ftranger 
would  not  know  againil  whom  to  demand  his  right ;  and  if  at 
his  full  age  the  infant  agrees  to  the  purchafe,  he  cannot  afterwards 
avoid  it;  but  if  he  dies  during  his  minority,  his  heirs  may  avoid 
it ;  for  they  fliall  not  be  bound  by  the  contradls  of  a  perfon  who 
wanted  capacity  to  contraft. 

If  an  in.fant  take  a  leafe  for  years  rendering  rent,  if  he  en- 
ter upon  the  land  he  (hall  be  charged  with  an  a6tion  of  debt 
during  his  niinority,  becaufe  the  purchafe  is  intended  for  his  {d) 
benefit  j  but  he  may  v/ave  the  term,  and  not  enter,  and  if  more 

reat 
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rent  be  referved  upon  the  leafe  than  the  land  Is  worth,  he  may  buiidlng 

avoid  it.  .  leafesof  60 

)ejrs  o{  intani  eftarr;,  when  ic  appears  to  be  for  their  good.     2  Vein.  Z24. 

If  an  infant  be  lord  of  a  conyhold  manor,  he  may  grnnt  copy-  ^  Co.  23.  b. 

holds  notwithilanding  his  nonage  j   for  thefe  ellites  do  not  take  ^"-Copy- 

their  perfection  from  th^.  inrereft  or  ability  of  the  lord  to  grant,  107. ''  ^^' 

but  from  the  cultom  of  tiie  manor,  by  which  they  have  been  dc-  Nov,  41. 

mifed,   and  are  dsmifeabie,  time  out  of  ntind.  ^  ^'°'  63. 

An  infant  may  preicnt  to    .  church  ;  and  here  it  is  faid,  that  Co.  Lit. 

this  mult   be  done    by   himffli,  of  wlKitfuever  age  he   De,    and  ^7-b-  ^.^. 

(a)  cannot  be  done  by  his  guardian,  for  the  guard'.::.n  can  make  ^jnft.^i/e. 

no    advantage  thereof,    and    confequentiy    has   notJung    rherrin  [s-e /«/>/-« 

whereof  he  can  cive  an  account,  and  therefore  the  infant  himfeif  ^^^\} 

n,    11  r     ^  l^j  Bur  It  It. 

ihall  prefent.  _  uid,  th.atif 

the  heir  be  vvitnin  the  age  of  difcretlon,  the  Piiainiai  may  prefent  in  his  name.     Cro.  jac  qg.&'vide 
Farfon's  Law,  c.  20.  til.  76.  AU'o  a  pieleniment  made  by  the  guardian,  in  che  name  of  the  h«ic 

is  a  good  tide  to  the  heir  in  a  quare  impcdlt.     42  E.  3.  j  30. 

(G)  How  far  the  Law  takes  Care  of  his  Intereft, 
fo  as  not  to  let  him  fuffer  by  his  Laches ;  and 
herein,  where  he  mull  take  Notice  and  perform 
Conditions,  &c, 

'T~"HE  rights  of  infants  are  much  favoured  in  lav/,  and  regu-  plow.  35?. 
-*•  larly  their  laches  {hall  not  be  prejudicial  to  them,  upon  a  a.  360.  a. 
prefumption  that  they  underlland  not  their  right,  and  that  they  *'^°-  f^S« 
are  not  capable  of  taking  notice  of  the  rules  of  law,  fo  as  to  be  Fina  and ' 
able  to  apply  them  to  their  advantage.  Hence,  by  the  common  ^"^o-venes, 
law,  infants  were  not  bound  for  want  of  (!?)  claim  and  entry  with-  V^  ^'^'. 

1         .  1  1  1   1  (-  1    ^    •'  Limitations, 

;n  a  year  and  a  ciay,  nor  are  they  bound  by  a  line  and  five  years  {b)  Not 

non-claim,  nor  by  the  ftatiites  of  limitation,  provided  they  pro-  bound  by  a 

fecute  their  right  within  the  time  allowed  by  the  ftatute  after  the  ''M""^!^  f"' 

impcdmient  removed.  becaufe  the 

law  intends  that  they  do  not  know  what  arrearages  to  tender.     3  Mod.  123. 

If  lands  arc  devifed  to  truflees  till  debts  paid,  and  then  to  an  2V'ern.  386. 
infant  and  his  heirs,  and  J.  S.  a  ftranger  enters  on  the  lands,  and  '^"^"  "- 
levies  a  fine,  and  five  years  and  non-claim  pafs,  and  the  infant,     ^•^^'^* 
when  of  age,   brings  an  ejeftment,    but  is  barred,  becaufe  the 
truflees  ought  to  have  entered  ;  yet  equity  will  relieve,  and  not 
fuifer  an  infant  to  be  barred  by  the  laches  of  his  truftees,  nor  to 
be  barred  of  a  truft-eftate  during  his  infancy ;  and  the  infant  in 
this  cafe  fhall  recover  the  mefne  profits. 

It  has  been  ruled  in  Chancery,  that  where  one  receives  the  pro-  Prsced. 
fits  of  an  infant's  eftate,  and  fix  years  after  his  coming  of  age  he  ^''*"  5'3- 
brings  a  bill  for  an  account,  that  the  ftatute  of  limitations  is  a  bar  Lockey/"'* 
to  fuch  fuit,  as  it  would  be  to  an  action  of  account  at  common 
law  \  for  this  receipt  of  the  profits  of  an  infant's  eftate  is  not 
fuch  a  truft  as,  being  a  creature  of  a  court  of  equity,  the  ftatute 
iliall  be  no  bar  to,  for  he  might  have  had  his  adlion  of  account 
?g3iuft  him  at  law,  and  therefore  no  neccfiity  to  come  into  thi*- 

court 
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(fl)  U  a  court  for  tlie  account ;  but  the  reafon  why  fuch  bills  are  brought 

^irangercn.  j^gj-g  jg  jfj-Q^i  the  nature  of  the  demand,  that  they  may  have  the 

txileTthc*^'  difcovery  of  books,  papers,  and  the  party's  oath,  for  the  more 

pjoiitsotan  ealv  taking  of  the  account,  which  they  cannot  fo  well  do  at  law; 

'"'^"h'V'iJ  ^"'-  ^^  ^^^  infant  lies  by  for  fix  years  after  he  comes  of  age,  as  he 

in  confidcra-'  IS  barred  of  his  action  of  account  at  law,  [a)  fo  (hall  he  be  of  his 

tionot "equi-  remedy  in  this  court ;  and  there  is  no  fort  of  difference  in  reafon 

ty,  be  look-  between  the  two  cafes. 

cd  upon  as  a 

truftees  for  the  infant.  2  Vern.  342.  Vern.295.  S.  C. — So,  if  a  man,  during  a  perfon's  Infancy,  receives 
the  protits  of  an  infant's  eftate,  and  continues  to  do  fo  for  feveral  years  after  tlie  infant  comes  of  age  before 
any  entry  is  made  on  him,  yet  he  /hall  account  for  th;;  profit  thoughout,  and  not  during  the  infancy 
only.     Abr.  Eq.  280.     Yallop  andHolwoithy. 

Lit.  §"4oz,  The  entry  of  an  infant  is  not  taken  away  by  a  defcent  call,  by 
'^*^3•  reafon  of  his  weaknefs  and  incapacity  to  claim,  which  is  not  to 

be  imputed  to  him. 
Co.  Lit.  But  if  a  man  feifed  of  lands  in  fee  die,  his  wife  pfivemeni  en- 

245-  ^'  Jtent  with  a  fon,  and  a  ftranger  abate,  and  die  feifed,  and  after 
the  fon  is  born,  he  fliall  be  bound  by  the  defcent ;  becaufe  at  the 
time  of  the  defcent  he  had  no  right  to  enter,  not  being  in  ejfe, 
and,  by  confequence,  had  no  wrong  then  done  him,  and  the  lord 
had  none  but  the  heir  to  avow  upon  at  the  time  of  the  defcent. 
Co.  Lit.  B.  tenant  in  tail,  enfeoffs  A.  in  fee,  who  hath  ilfue  within  age, 

**  •  ^'        and  dies,  B.  abates  and  dies  feifed,  the  iffue  oi A.  being  ftill  with- 
in age ;  this  defcent  fliall  bind  the  infant,  becaufe  the  iffue  in  tail 
is  remitted  to  his  former  and  elder  right,  which  is  to  be  preferred 
before  the  defeafible  title  of  the  difcontinuee's  heir. 
Co.  Lit.  It  is  a  rule  in  law,  that  the  poffeffion  and  dying  feifed  of  a 

sl^o  loi      hajlard  eigne  bars  the  mulier  :  fo,  if  the  mtilier  be  an  infant  during 
Sir  Richard   the  poffeffion  of  the  bojiard  eigney  yet  he  is  barred  by  the  defcent  -, 
Vexhaiis      for  though  no  laches  can  be  imputed  to  an  infant,  becaufe,  not 
372!     "^^    being  of  the  age  of  confent,  his  permiffion  cannot  be  taken  for  a  con- 
fent ;  yet  in  fuch  cafes,  where  time  is  limited  by  the  law  for  pleas 
and  adlions,  infants  are  included,  unlets  fpecially  excepted,  for 
here  their  permiffion  is  taken  for  a  confent ;  becaufe  they  are  fup- 
pofed  to  confent  to  the  eftablilhed  law,  to  which  they  are  obliged 
for  proteftion  during  minority  -,  and  the  law  hath  not  thought  fit 
in  this  cafe,  becaufe  it  might  happen  to  be  a  publick  mifchief  in 
a  very  tender  point,  for   it  might  be  any  man's  cafe  to  fuffer  by 
the  baflardy  of  an  anceftor ;  and  the  law  hath  given  the  infants 
guardians  to  plead  by,  but  it  cannot  revive  the  evidence  of  legiti- 
mation, which  fo  eaiily  periflies  with  the  Hfe  of  the  party. 
a  Inft,  303.       If  an  infant  be  tenant  by  the  curtefy,  or  leffee  for  life  or  years, 
he  Ihall  anfwer  not  only  for  wafle  committed  by  hinifelf,  but  alfo 
for  permiffive  walle  or  vvaftes  committed  by  a  ftranger  -,  for  the 
privilege  of  infancy  cannot  prevail  in  a  matter  that  would  be  a 
wrong  and  diffierifon  to  him  who  hath  the  inheritance ;  nor  is  it 
in  the  laft  cafe  any  hardfliip  to  the  infant,  becaufe  he  hath  his  re- 
medy over  againft  the  wrong-doer. 
2  Tiift,  703.       If  by  tenure  or  prefcription  certain  lands  are  obliged  to  the  re- 
pair of  bridges,  highways,  ^c.  and  fuch  lands  coinc  10  an  infant 
either  by  defcent  or  purchale,  he  fliall  be  obliged  to  repair,    ^c. 
in  the  fame  manner  as  if  he  were  of  full  age. 

If 
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If  an  infant  prefent  not  to  a  church  within  fix  months,  it  (hall  Co.  Lit. 
lapfe  •,  if  the  five  years  for  making  a  claim  after  a  fine  begin  in  ^*^* 
the  anceftor's  life,  he  mufl  claim  within  them ;  if  he  does  not 
claim  a  villain,  fled  into  ancient  demefne,  within  a  year  and  a 
day,  he  cannot  afterwards  claim  him  ;  and  he  fhall  be  barred  in 
an  appeal  of  the  death  of  his  anceftor,  if  he  do  not  bring  it  with- 
in a  year  and  a  day :  If  the  king  die  feifed,  the  infant  is  driven  to 
his  petition ;  for  in  thefe  cafes  the  law  prefers  the  good  of  the 
church,  the  publick  repofe  of  the  realm,  liberty,  life,  and  the 
king's  prerogative,  before  the  privilege  of  infancy. 

An  infant  is  bound  by  (a)  all  conditions,  charges,  and  penal-  2  Inft.  23-, 
ties,  in  an  original  conveyance,  whether  he  comes  to  the  eflate  by  L^^ch''^^" 
grant  or  defcent.  2  RoIi. 

Rep.  72.  Leon.  100.  Hard.  ii.  (a)  Bound  by  conditions  annexed  to  the  eftate  at  common  law,  becaufe 
trar.fit  cum  onere ;  and  therefore  if  the  infant  will  have  the  eftate,  he  mull  obferve  the  condition  upon 
which  it  was  granted.     Caith.  43. 

Therefore  if  a  perfon  devife  to  his  grand-daughter,  who  is  not  Vent.  200; 
heir  at  law,  lands,  upon  condition  that  fhe  marry  with  the  confent  *  ]:f^',^lr 
of  certain  truflees,  fhe  is  obliged  to  take  notice,  at  her  peril,  of  .^^  p^y* 
the  condition,  and  likewife  to  perform  it ;  but  had  fhe  been  heir  and  Porter, 
at  law,  (he  muft  have  had  notice  given  her  of  the  condition,  to  Adjudged. 

11  ■  \.  r  c      c  •  [Supra 

make  the  marriage,  without  content,  a  torieiture.  ^rgi 

An  infant  fhall  be  bound  by  conditions  in  fa61:,  and  fuch  con-  2Vern.343, 
ditions  as  he  can  perform,  in  equity  as  v/ell  as  In  law,  as  was 
adjudged  in  the  precedent  cafe  of  Fry  and  Porter. 

So,  where  ^.  gave  lottery-tickets  amongft  her  fervants,  on  con-  zVem.  56c. 
ditlon,  that  if  any  of  them  came  up  a  prize  of  20/.  or  more,  Scott  and 
they  fhould  give  one  half  to  her  daughter  ;  and  the  ticket  given     °"^ 
the  foot-boy,  who  was  an  infant,  came  up  1000/.  prize  ;  it  was 
holden  in  Chancery,  that  the  daughter  was  well  entitled  to  a 
moiety,  for  a  gift  to  an  infant,  on  condition,  binds  him  as  well 
as  another  perfon. 

If  an  office  in  a  parkfhip  be  given  or  defcend  to  an  infant,  If  3  Mod.  224. 
the  condition  in  law  annexed  to  fuch  an  office  (which  is  fkill)  be 
not  obferved,  the  office  is  forfeited. 

If  a  man  make  a  feoffment  in  fee  to  another,  refervhig  rent,  Co.  Lit. 
and  if  he  pay  not  the  rent  within  a  month,  that  he  fhall  double  ^^^-  **• 
the  rent,  and  the  feoffee  die,  his  heir  within  age,  the  infant  pay 
not  the  rent,  he  fhall  not  by  his  laches  herein  forfeit  any  thing : 
but  othervvife  it  is  of  a  feme-covert ;  and  the  reafon  of  the  diver- 
fity  is,  becaufe  the  infant  is  provided  for  by  the  [l?)  flatute,  ncn  {{)  statute 
current  ufitrie  contra  allquem  infra  atatem  exif^en.  ijfc.  but  that  fta-  "'     ^^'~-''^» 
tute  doth  not  extend  to  a  feme-covert,  neither  doth  it  extend  to 
a  condition  of  a  re-entry,  which  an  Infant  ought  to  perform,  for 
the  forfeiture  thereof  cannot  be  called  u/ura. 

It  has  been  holden  by  fome  (t^)  opinions,  where  the  cuftom  of  (0  By  Holt, 
a  copyhold  manor  was,  that  every  furrender,  which  is  made  fe-  ^/J'-  ^'  g. 
citndum  confuetudviem  out  of  court,  fliould  be   prefented   by  the  ;„  the  caie  ' 
homage  at  the  next  court  to  be  holden  for  the  laid  manor;   and  of  King  and 
that  upon  fuch  a  prefentment  proclamation  had  been  ufually  made,  ^^^'.'jf""' 
and  fo  for  three  courts  next,  following  ;  and  If  upon  the  third  &-c.  Sa.'k. 

proclamation  s^O'  pi- 1- 
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Comb.  1 18.  proclamation  no  prrfon  came  to  be  admitted,  ^c.  that  then  the 
lh^°^ i~^  lord  of  tlic  manor  fliould  feife  the  lands  as  forfeited  ;  that  this 
Luiw.  76*5.    cuftom  bound  an  inlant. 

But  tliis  is  now  fettled  by  the  9  Gc^.  i.  cap.  29.  §  5.  by  which 
It  is  enaiSled,  "  Tliat  no  infant,  or  feme-covert,  fhall  forfeit  any 
*'  copyhold,  meflliagcs,  ts'c.  for  txieir  negletl  or  rcfufal  to  come 
*'  to  any  court  or  courts,  to  be  kept  for  any  manor  whereof  fuch 
"  meflunges,  cjV.  are  parcel,  and  to  be  admitted  thereto  ;  nor 
*'  for  the  omiffion  or  denial  to  pay  any  fine  or  fines  impofed  or  fct 
**  upon  their,  or  any  of  their  admittances  to  any  fuch  copyhold, 
"  meffuages,  iS'c." 
aSalk.  415.  If  a  legacy  be  devifed  generally,  and  no  time  afcertained  for 
CowerLd  ^^^  payment,  and  the  legatee  be  an  infant,  lie  fliall  be  paid  in- 
Chancellor.  tereil  from  the  expiration  of  tlie  lirO:  year  after  the  teftator's 
death  5  but  it  feems  a  year  fliall  be  allowed,  for  fo  long  the  fla- 
tute  of  dlliribution  allows  before  the  diftribution  be  compellable, 
and  fo  long  the  executor  fhall  have,  that  it  may  appear  whether 
there  be  any  debts  ;  but  if  the  legatee  be  of  full  age,  he  fliall  only 
have  intercil  from  tlie  time  of  his  demand  after  the  year  ;  for 
110  time  of  payment  being  fet,  it  is  not  payable  but  upon  de- 
mand, and  he  fhall  not  have  Inteteft  but  from  the  time  of  his 
demand  ;  otherwife  it  is  in  the  cafe  of  an  infant,  becaufe  no  laches 
are  imputed  to  him. 


(H)    Where   punifliable   for    Crimes    and    Injuries 
committed  by  him. 


Hat.  Hiil.  "iT  has  been  already  obferved,  that  one  above  the  age  of  four- 
P.  c.  16.  ±  teen,  or  of  years  of  difcretion,  may  be  guilty  of  a  capital  of- 
letrer  (A.)      f^nce  m  the  lame  manner  as  one  or  full  age  •,  alio,  that  one  under 


P.C.  aS,9. 


Foft.  Cr.  thefe  years,  if  above  the  age  of  fcven,  may,  according  to  the  cir- 
Law,  70.  cumftances  of  the  cafe,  as  if  in  murder  he  hides  the  body  flain 
by  him,  makes  excufcs,  or  otherwife  fhews  fuch  figns  of  cunning 
as  demonflrate  him  capable  of  difcerning  between  good  and  evil, 
be  guilry  and  convi£led  of  a  capital  oflence  v  but  that  in  thefe  lat- 
ter cafes,  the  judges  may  refpite  judgment,  or  execution,  in  or- 
der to  tlic  obtaining  of  tlie  king's  pardon. 
Mai.  Hift.  Alfo,  if  an  infant,  under  the  age  of  fourteen,  be  indicted  by 

the  grand  inqueft,  and  thereupon  arraigned,  the  petit  jury  may 
either  find  him  generally  not  guilty,  or  they  may  find  the  matter 
fpecially,  that  he  committed  the  fa6l,  but  that  he  was  under  the 
age  of  fourteen,  fcU'icet  aiat'is  13  cumnaiiy  and  had  not  difcretion 
to  difccrn  between  good  and  evil,  ^  tio7i  pe,"  feloniam;  but  if  a 
man  be  arraigned  in  fuch  a  cafe  upon  an  indiftment  of  murder, 
or  manflaughter,  by  the  coroner's  inqueft,  there,  if  the  party  com- 
mitted the  fa£l,  regularly,  the  matter  ought  to  be  fpecially  found; 
becaufe  if  the  jury  find  the  party  not  guilty,  they  muft  inquire 
how  he  came  by  his  death ;  but  if  he  be  firil  arraigned,  and  ac- 
quiti<.d  upon  the  indictment,  he  may  plead  that  acquittal  upon 

his 


his  arraignment  upon  the  coroner's  inqueit,  and  that  will  dlf-^ 
charge  him  •,  and  the  petit  jury  Qiall  inquire  farther  how  the  party 
came  by  his  death. 

As  to  mifdemefnours  and    offences   that   are   not   capital,  in  Hal.  Hift, 
fome  cafes  an  infant  is  privileged  by  his  nonage ;  and  herein  the  ^-  ^*  ^'^' 
privilege  is  all  one,  whether  he  be  above  the  age  of  fourteen, 
or  under,  if  he  be  under  one  and  twenty  years,  but  with  thefe 
differences  : 

If  an  infant  under  the  age  of  twenty-one  years  be  indicted  of  Bro.  Saver 
any  mifdemefnour,  as  a  riot  or  battery,  he  fliail  not  be  privileged  1;,^'"'^''^'  5°- 

1      •'^   1       .  r  1  1        •  ^  ■*  1  -r   1        1         Plow.  364.3. 

barely  by  realon  that  he  is  under  twenty-one  years  ;  but  it  he  be   co.  Lie. 
conviclcd  thereof  by  due  trial,  he  (hall  be  fined  and  imprifoned  ;  246-  b. 
and  the  reafgn  is,  becaufe  upon  his  trial  the  court  e::  ojicio  ought  \.l^^jj°^'- 
to  confider  and  examine  the  circumftances  of  the  fa£l,  whether  465. 
he  wr.s  dolt  capax,  and  had  difcretion'to  do  the  a£l  wherewith  he  Hal.  Hiit. 
is  charged  :  and  the  iame  law  is  of  a  feme-covert :  but  if  the  of-     '    '  ^*' 
fence  charged  by  the  indictment  be  a  mere  nonfeazance,  (unlefs 
it  be  of  fuch  a  thing  as  he  is  bound  to  by  rcafon  of  tenure,  or  the 
like,  as  to  repair  a  bridge,   C2fr.)  there,  in  feme  cafes,  he  {hall 
be  privile;jed  by  his  nonage,  if  under  twenty-one,  though  above 
fourteen  years,  bccaufe  laches  in  fuch  a  cafe  Ihall  not  be  imputed 
to  him. 

If  an  infant  in  alTife  vouch  a  record,  and  fail  at  the  day,  he  Hal.  Hit. 
IHiall  not  be  imprifoned,  nor,  it  feems,  a  feme-covert;  and  yet  P-^-  ='<*• 
the  llatute  of  Wejhn.  2.  cap.  25.  that  gives  imprifonment  in  fuch 
a  cafe^  is  general. 

If  A.  kills  B.  and  C.  and  D.  are  prefent,  and  do  not  attach  the  Hal.  Hift. 
offender,    they    fhall  be  fined    or  imprifoned;    yet  if   C.   were  ^•^'•-i- 
within  the  age  of  twenty-one  years,  he  fhall  not  be  fined  or  im- 
prifoned. 

Where  the  corporal  puniQiment  is  but  collateral,  and  not  the  Hal.  Hift. 
dire£l  intention  of  the  proceeding  againft  the  infant  for  his  mif-  P'C.  2,1. 
demefnour,  there,  in  many  cafes,  the  itifant,  under  the  age  of 
twenty-one,  fliall  be  fpared,  though  poflibly  the  punilhment  be 
enadted  by  parliament. 

It  is   faid  by  Hale^  that  if  an  infant,  of  the  age  of  eighteen  Hal.  Hi*, 
years,  be  convidl  of  a  diiTeifm  with  force,  yet  he  (hail  not  be  P-  ^-  ^^' 
imprifoned,  and  yet  a  feme-covert  fhali  be  imprifoned  in  fuch 
cafe. 

But  herein  the  law  feems  to  be,  that  an  infant  at  the  age  of  Brldg.  173. 
eighteen,  nay  fourteen,  or  a  feme-covert,  by  their  own  a£ls,  may  ?^°,"^^' 
be  guilty  of  a  forcible  entry,  and  they  may  be  fined  for  the  fame;  Dalt*.  302. 
but  it  feems  by  the  better  opinion,  that  the  infant  cannot  be  im-  C0.Lit.35-'. 
prifoned,  becaufe  his  infancy  is  an  excufe  by  reafon  of  his  indif-  ['^)J^^^  ^ 

•  1     •  /•    \  -11  •  1   •       1       n  '    n    infant  oughC' 

cretion,  bemg  not  [a]  particularly  mentioned  in  the  Itatute  againit  not  to  be 
forcible  entries,  to  be  committed  for  fuch  fine.  imprifored, 

becaule  he 
fhall  not  be  fubjcft  to  corporal  punilTimant  by  force  of  the  general  woids  of  any  ftatute  whereia  he  i&  u»C 
cxprefsly  named,     i  Hawk.  P.  C.  c.  (-4.  §  35. 

But  neither  an  infant,  nor  feme-covert,  can  be  guilty  of  a  for-  Crom.  69. 
cibje  entry  or  diileifin.  bv  barely  commanding  one,  or  by  afTenting  ^?'^}^}M: 

f  »««  o  '  J  o    hawk.  p. C. 

to   c.  64.  §  35. 
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t6  one  to  their  ufe,  becaufe  every  fuch  command  or  aflent  hy 
perfons  under  thefe  incapacities  is  void  ;  but  an  a6lual  entry  by 
an  infant,  into  another's  freehold,  gains  the  pofTefTion,  and  makes 
him  diffeifor  as  well  as  it  does  a  feme-covert. 
Bro.Diflci-       Two  infants  joint-tenants,  one  relcafes  to  the  other,  by  which 
fin,  19.        the  other  holds  the  whole  ;  this  feems  a  difleifm,  becaufe  the  re- 
leafe  being  in  no  manner  for  the  advantage  of  the  infant,  is  ut- 
terly void ;  then  the  entry  of  the  other  being  without  title  is  tor- 
tious, and  a  difTeifin ;  but  if  there  had  been  livery  made  upon  it, 
tliough  between  joint-tenants,  this  is  void ;  yet  it  feems  no  dif- 
feifin,  for  the  regard  the  law  has  to  the  folemnity  of  livery,  which 
(hall  continue  till  defeated  by  acl  of  equal  notoriety. 
Roll.  Abr.         If  a  man  carries  an  infant  into  the  lands  of  jf.  S.  and  there 
*''*•  claims  the  lands  to  the  ufe  of  himfelf  and  the  infant,  yet  the 

infant  feems  no  dilTeiflbr,  becaufe  he  made  no  claim  of  it  himfelf, 
and  then  fhall  not  be  charged  with  the  tort  of  another  perfon. 
Cro.  Jac.  If  an  infant  be  convi£l  in  an  action  of  trefpafs  vi  t^  artJiiSf 

?^|'  .-  the  entry  muft  be  tiihil  dejiiie,  fed  pardonatur  quia  infans,  for  if  a 
P.  C.  21.*  capiatur  be  entered  againil  him,  it  is  error,  for  it  appears  judi- 
*  The  capu  cially  to  the  court  that  he  was  within  age  when  he  appears  by 
atur  fro  fine  guardian  ;  the  like  law  is,  that  he  fliall  not  be  /;;  miferkordid  pro 

tiken  away,    5.  ,^      ,  «,  '  -^  ^ 

and  other      J^^ijo  clamore  *. 

provifions  in  lieu  tliereof.     5  \V.  &  M.  c.  12. 

Plow.  364.        General  ftatutes,  that  give  corporal  punifliment,  are  not  to  ex- 

Ha^Hift.     jgj^j  J.Q  infants;  and  therefore,  if  an  infant  be  convict  in  ravifli- 

ment  or  ward,  he  (hall  not  be  imprifoned,  though  the  ftatute  of 

Mertofi,  cap.  6.  be  general  in  that  cafe  ;  but  this  mufl  be  under- 

flood  where  it  is,  as  before  faid,  a  punifhment  as  it  were  collateral 

to  the  offence,  as  in  the  cafes  before-mentioned. 

Co.Lit.24.7.       But  where  a  fact  is  made  felony  or  treafon,  it  extends  as  well 

pI:  2i'^'2    *°  infants,  if  above  fourteen  years,  as  to  others  ;  and  this  appears 

(j)  So, 'by    by  feveral  a£ls  of  parliament,  {a)  as  by  i  Jac.  i.  cap.  ii.  of  fe- 

the  itatute     lony  for  marrying  two  wives,  ^c.  where  there  is  a  fpecial  excep- 

c.  V.    con-    ^'°^^  °^  marriages  within  the  age  of  confent,  which  in  females  is 

csrningfe-     twelvc,  in  males  fourteen  years;  fo   that  if  the  marriage  were 

lonybyfcr-    above  the  age  of  confent,  though  witliin  the  age  of  twenty-one 

vants  that  -^  •     °   ^  j  r  i.  1 

embezzle      ye^rs,  it  IS  iiot  exempted  from  the  penalty. 

their  mafters  goods  d-livcreJ  to  them,  there  is  a  fpecial  provifo,  that  it  (ball  not  rttend  to  fervants  under 
the  age  of  eighteen  years,  who  certainly  had  been  within  the  penalty  if  above  the  age  of  dlfcrction,  "vix. 
fourleer.  years,  though  under  eighteen  years,  unlefs  a  fpecial  provifion  had  been  to  exclude  th?m.  Hal. 
Hift.  F.  C.  22.  So,  by  the  12  Ann.  c.  7.  where  apprentices,  under  the  age  of  fifteen  yeat?,  who 

Aall  rob  their  mafters  are  excepted  out  of  the  aft. 

J  Sid.  258.        Infants  are  liable  for  torts  and  injux-ies  of  a  private  nature  ;  but, 

iK^b'^^'  ^^  ^^  infant,  affirming  himfelf  to  be  of  age,  borrov/s  loo/.  and 

913.  S.C.'  gives  Iiis  bond  for  it,  and  being  fued  upon  the  bond,  avoids  it  by 

johnfon  rcafon  of  his  nonage,  yet  no  action  lies  againfl;  him  for  the  de- 

(^)  TKat  an  ^^'^^ '  ^°^  though  infants  fliall  be  bound  by  actual  torts,  [b)  as  tref- 

aclion  for  pafs,  ^c.  which  are  vi  l^  armisy  yet  they  fliall  not  for  thofe  that 

words  lies  found  in  deceit;  for  if  they  fhould,  all  the  infants  in  Eti gland 

fnfint  of*  ^ight  be  ruined  ;  adjudged,  and  judgment  arreted  after  a  verdi£t 


the  a^e  of     fot  the  plaintilt  in  an  a£lion  upon  the  cafe  for  the  deceit. 

9- 
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kventcca,  fo{  maliiia  Jtiffler  cdmeir.,     Noy,  129.  0 
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So,  where  an  a£tion  of  deceit  was  brought  for  affirming  upon  the  Keb.  778. 
Tale  of  a  horfe,  that  it  was  the  defendant's  horfe,  whereas  it  was  Grove  and 
the  horfe  of  another  man,  irV.  the  defendant  pleaded  infancy ;  cjj  ',Vg, 
and  on  demurrer  the  court,  on  the  firfl  argument,  inch'ned  for  Lev.  169. 
the  defendant,  for  this  aftion  depends  upon  the  contraft  ;  and  S.C,  cite4. 
though  the  contradl  (it  being  an  a£lual  delivery)  be  not  void, 
but  voidable,  and  this  adlion  be  brought  upon  the  wrong,   and 
not  upon  the  contra£l:,  yet  here,  by  this  plea,  he  fnews  that  he 
elecSls  to  avoid  the  contract,  and  then  this  a6tion  fails  ;  and   af- 
terwards it  was  adjudged  for  the  defendant ;   and  the  court  faid, 
that  it  was  like  an  adlion  brought  againft  an  infant  for  affirming 
himfelf  to  be  o£  full  age. 

But  if  an  infant  judicially  perjure  himfelf  In  point  of  age,  or  Sld.ij?.- 
otherwife,  he  (hall  be  punifhed  for  rhe  perjury ;  fo  he  may  be  in-  f""  ^'"'* 
dialed  for  cheating  with  falfe  dice,  i3c. 

( I )  Of  the  Acts  of  Infants  as  they  are  good,  void, 
or  voidable  :  And  herein, 

I.  Of  their  Contrafts  for  Necefiaries. 

TTERE  we  mud  obferve,  that,  flriftly  fpeaking,  all  contracts  ieH.6. 14. 
■'•-'■   made  by  infants  are  either  void  or  voidable,  becaufe  the  con-   '^,^'  \','^' 

^     •         1  r^         r       ^  in  i-  1   •     i       i        •  1       •       n  C    ^Oll.  Abr. 

tract  IS  the  act  or  the  underitandmg,  which  durmg  tneir  itate  ot  .^g.  *  That 
infancy  they  are  prefumed  to  want;  yet  civil  focieties  have  fo  far  f'le  contract 
fupplied  that  defe£t,  and  taken  care  of  them,  as  to  allow  them  "*"  ^"  "!V*°'^ 

.  '.  ,  .  „     IS  not  abfo-  • 

to  contradt  for  their  benefit  and  advantage,  with  power,  in  molt  lately  void, 

cafes,  to  recede  from  and  vacate  it  when  it  may  prove  prejudicial  to  but  only  -^  % 

them  :   and  where  they  contract  for  neceflaries  they  are  abfolutely  ^u^^tV)!^^* 

bound  ;  and   this  likewife  is  in  benignity  to  infants,  for  if  they  deaion,  is 

were  not  allowed  to  bind  themfelves   for  neceflaries,  no  perfon  a  doctiine 

would  truft  them,  in  which  cafe  they  v.'ould  be  in  worfe  circuin-  '^'^^ ^i^^J 

Itances  than  perfons  of  full  age.  biiiiicd. 

Bum   556.       %  Stra.  938.     2  Barnard.    K.  B.    I74.* 

Therefore  it  is  clearly  agreed  by  all  the  books  that  fpeak  of  this  Cn.  Lit. 
matter,  that  an  infant  may  bind  himfelf  to  pay  fot  his  neceflary   '"f,^^"^"' 
meat,  drink,   apparel,  phyfick,    and   fuch  (a)   other  neceflaries;  fantatthe" 
and  likewife  for  his  good  teaching  and  inftru6tion,  v/hereby  he  may  aae  of  lif- 
profit  himfelf  afterwards.  ^^  "H" 

may  take  up  provifion  for  his  wife  and  children.     Carter,  315.   fa'd 

But  it  muft  appear  that  the  things  were  actually  neceiTary,  and  Cro.  jac. 
of  reafonable  prices,  and  fuitable  to  the  infant's  [I')  degree  and  ^^^', 
eftate,  which  regularly  muft  be  left  to  the  jury  ;  but  if  the  jury  R^p.  j^^; 
find  that  the  things  were  neceflaries,  and  of  reafonable  price,  it  Poi)h.!5r. 
fhall  be  prefumed  they  had  evidence  for  what  they  thus  find  ;  and  Q^'"?j-^^io 
they  need  not  find  particularly  what  the  necefl~aries  Vvcre,  nor  of  Oodb'aig.' 
what  price  each  thing  was  :  alfo,  if  the  plaintiff  declares  for  other  Leon.  114. 
things  as  well  as  neceflaries,  or  alleges  too  high  a  price  for  thofe  j^^^'aV'"' 
things  that  are  accelTary,  the  jury  may  confidcr  of  thcfe  things  that  gujUies  be 

Vol.  III.  O^q  were 
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twcft,  per-  were  really  necefTaries,  and  of  their  intrinfick  value,  and  propor- 
f-ns  .IS  r-1      (Jqj.,  tlicir  damaLTts  accordingly. 

netcffaiies ;  °  . 

»:.  bclvvten  a  noblem  n  and  a  gentleman's  fon  :  alf..,  in  point  of  lime  and  education,  the  law  diftin- 
gu.li'.es  ;  as  at  fchool,  Oxford,  and  inns  of"  court ;  and  tliat  lie  is  not  to  be  looked  upon  in  the  fame  con- 
dition when  a  (thool  bu\,  as  when  o»'  riper  years.     Carter,  215. Velvet  and  bactin  fuits  laced  with 

gold  held  not  ntcellary.     Cro.  Lliz    5S3. 

Roll.  Abr.  If  an  infant  promifts  another,  that  if  he  will  find  him  meat, 

'--'•       ,  drink,  and  wafliing,   and  pay  for   his  fchooling,  he  will  pay  7/. 

]on'"iS2.  "  yearly  ;  an  action  upon  tlie  cafe  lies  upon  this  proniife  ;  for  learn- 

S.  c.  Pick-  ing  is  as  nccefl'ary   as  other  things;  and   though  it  is  not  men- 

r'^,'""'^^  tioned  what  learning  iliis  was,  yet  it  fliall  be  intended  what  was 

adiud^cd^on  fit  for  him,  till  it  be  fliewn  to  the  contrary  on  the  other  part ;  and 

a  motion  In  though  he  to  whom  the  promife  was  made  does  not  inftru6l  him, 

arreft  of  |^^j.       .^  ap^Qfj^f.!-  fof  [^    ^Jje  promifc  of  re-payment  thereof  is  good. 

ji  dj^ir.ent.  ^     -  »  r  i     j  o 

Cirth.  Tio.       A[finr.pfit  for  labour  and  medicines  in  curing  the  defendant  of  a 

^^^wY        dillemper,  i^c.  who  pleaded  infra  atatem  vigiiiti  ilf  uiiius  anno- 

man.      "      rum;  the  plaintiff  replied,  it  was  neceflaries  generally  ;  and  upon 

a  demurrer  to  this  replication  it  was  obje^led^  that  the  plaintiff 

had  not  afTigned  in  certain  how  or  in  what  manner  the  medicines 

were  necefl'ary ;  but  it  was  adjudged  that  the  replication  in  this 

ger.eral  form  was  good. 

■Rcll.  Abr.         If  an  infant  be  a  mercer,  and  have  a  fliop  in  a  town,  and  there 

729.    Cio.    ^5^y  jjj,(|  fj;ii^  2.Vi<X  contract  to  pay  a  certain  fum  to  J.  5.  for  cer- 

2  Rcti!'^       tain  wares  fold  to  him  by  J.  S.  to  re-fell,  yet  he  is  not  chargeable 

Kep.  45.       upon  this  contraft,  for  this  trading  is  not  immediately  necefl'ary 

^^'/t'      ^^  viPiiim   is"  vejiitum !  and  if  this  were  allowed,  infants  might 

tueui  Hin     b^  infinitely  prejudiced,  and  buy  and  fell  and  live  by  the  lofs. 

and  Wli'ittingham,   [2  Sir.  1CS3.     Whjwjll  v.  Cadrnpton,  S.  I'.] 

5  Mod.  568.  And  as  the  contraO;  of  an  infant  for  wares,  for  the  neceflary 
-sfi'"  's  ^  carrying  on  his  tr^rie^  whereby  he  fubfifls,  (hall  not  bind  him  ;  fo 
Ld.Rayni.  neither  {liall  he  be  liable  tor  money  which  he  borrows  to  lay  out 
344-  for  necefTaries  j  and  therefore  the  lender  mufi:,  at  his  peril,  lay  it 

out  for  him,  or  fee  that  it  is  laid  out  in  neceflkries. 
Sa!k.  3r6.         As  in  debt  upon  a  lingle  bill,  the  defendant  pleaded  that  he 
^''p   1^^'^*  was 'within  age;  the  plaintiff  replied,  that  it  was  for  necefl'aries, 
vhz.   10/.  for  clothes,  and  15/.  money  lent /)ro  ^  ^rg-a  his  necef- 
fary  fiipport  at  the   univerfity ;  the  defendant  rejoined,  that  the 
monty  was  lent  him  to  fpend  at  plcafure ;  ohfque  hocy  that  it  was 
lent  liim  for  necefTaries ;  and  iiTue  Iiereupon  was  found   for  the 
plaintiff,  who  had  judgment  in  C.  B.  but  was  reverfed  in  B.  R, 
on  a  writ  of  error;  for  the  ilTue  only  being,  whether  this  money 
was  lent  the  infant  for  necefTaries,  not  whether  it  was  laid  out  in 
necefl'aries,  it  cannot  bind  the  infant  which  ever  way  it  is  found  ; 
for  it  might  have  been  borrowed  for  neceflarles,  and  laid  out  in  a 
tavern  ;  and  the  law  will  liot  Intrull  the  infant  with  the  applica- 
tion and  laying  of  it  out. 
S:.ik.  ■x-jt).         So,  if  one  lends  money  to  an  Infant,  who  a£lually  lays  it  out 
P*  4-  In  neceflaries,  yet  this  (hall  not  bind  the  infant,  nor  fubje6l  him 

to  an  adion  ;  for  it  is  upon  the  lending  that  the  contra£l  muft 
arife,  and  after  that  time  there  could  be  uo  contr.;<St  raifed  to  bind 

the 
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the  infant,  becaufe  after  that  he  might  wade  the  money,  and  the  [{a)  But  in 
infant's  applying  it  afterwards  for  neceflavies  will  not  by  matter  ^?^^^'°^^  '• 
ex pojl  fa^o  entitle  the  plaintiff  to  an  aQion  (ti).  j  p.  Wms. 

559.,  the  Matter  cf  the  Rolls  held,  that  if  one  lends  money  to  an  infant  to  pay  a  debt  for  necef- 
farjes,  and  in  confequence  thereof  he  does  pay  the  debt,  the  infant  (h.'.li  be  liable  in  equity  ;  for  the 
lender  of  the  money  ftands  in  the  place  of  the  perioa  paid,  viz.  the  creditor  for  necefl'aries,  and  ihall 
recover  in  equity,  as  the  other  fhould  have  done  at  law.  j 

Alfo,  although  an  Infant  fliall  be  liable  for  his  necefTarles,  yet  Cro.  Eilz. 
if  he  enters  into  an  obligation  with  a  penalty  for  payment  there-  9^o-  Moor, 
of,  this  fliall  not  bind  him  ;  for  the  entering  into  a  penalty  can  be  coXk'.ivz* 
of  no  advantage  to  the  infant.  Roll.  Abr.  729! 

It  is  alfo  faid,  that  an  infant  cannot  either  by  a  parol  contrail  CafesinLaw 
or  a  deed  bind  himfelf,  even  for  neceflaries,  in  a  fum  certain;  and Eq.  185. 
and  that  (hould  an  infant  promife  to  give  an  unreafonable  price  for 
neceflaries,  that  would  not  bind  him  ;  and  that  therefore  it  may 
be  faid,  that  the  contratSl  of  an  infant  for  neceflaries,  quatenus  a 
contrail,  does  not  bind  him  any  more  than  his  bond  would  j  but 
only  fince  an  infant  muft  live  as  well  as  a  man,  the  law  gives  a 
reafonable  price  to  thofe  who  furnifh  him  with  neceflaries. 

Yet  it   hath  been  [b)  adjudged,  and    Is  admitted  In  fever^l  (*)Le7. 86. 
{c)  other  books  that  If  an  infant  contrails  for  neceflaries,  and  en-  ^"^^^1  and 
ters  into  a  fingle  bill  for  payment,  that  this  fliall  bind  him,  and  judged,''Keb. 
that  an  ailion  of  debt  will  lie  on  fuch  obligation.  3!?2.  416. 

423.  s.c. 
(c)  Co.  Lit.  172.  S.  P.,  and  diverfity  taken  between  a  fingle  obligation  and  an  obligation  with  penalty. 
Cro.  Eliz.  910.  S.  P.,  and  fame  dlvci-fity  psr  Curiam.     Roll.  Abr.  729.   S.  P.,  though  thereby  the  de- 
fendant is  oufted  of  his  wager  of  law. 

So,  an  infant  may  bind  himfelf  in  an  ajficmpftt  for  payment  of  RoH.  Abr. 
neceflaries,  and  an  atlion  upon  the  cafe  lies  againft  him  upon  the  729. 
promife  for  this,  but  in  nature  of  an  aclion  of  debt ;  and  there-  J^"'^'.'^^', 
foi-e  where  debt  lies,  an  ailion  on  the  cafe  lies  againft  him.  fef  wi^  ^'' 

SBulf.  188.    Roll.  Rep.  32S. 

Alfo,  it  feems  clear,  that  If  an  Infant  becomes  Indebted  for  ne-  Cro.  eHz. 
ceflaries,  and  the  party  takes  a  bond  from  the  infant,  that  this  fliall  920- 
not  drown  the  Ample  contrail,  becaufe  the  bond  has  no  force. 

But  it  Is  agreed,  that  an  infwiul  cotnptitajjet  will  not  lie  againft  an  Co.  Lit. 
infant,  though  It  be  for  neceflaries;  for  he,  not  having  difcretion,  ^7*- 

is  not  to  be  liable  to  falfe  accounts.      ^oy,  87.     [Trueman  v.  Hurft,   X  Term  Rep.  ^ 

If  an  Infant  comes  to  a  ftranger,  who  inftruils  him  In  learning,  Allen,  94. 
and  boards  him,  there  is  an  Implied  contrail  in  law,  that  the  party  Duncomb 
fliould  be  paid  as  much  as  his  board  and  fchoollng  aie  worth ;  but  ridte^'*^ 
if  the  infant  at  tlie  time  of  his  going  thither  was  under  the  age  of  *  it  hath  of 
difcretion,  or  If  he  were  placed  there  upon  a  fpecial  agreement  ^""'^  >"" 
with  fome  of  the  child's  friends,  the  party  that  boards  him  has  no  times'de- 
remedy  againft  the  Infant,  but  muft  refort  to  them  with  whom  he  termined, 
agreed  for  the  infant's  board,  ^c*  tliat  where  a 

_  parent  or 

relation,  &c.  places  an  infant  at  a  boarding-fchool,  the  credit  being  given  to  fuch  parent,  relation,  &c., 
the  mater  cannot  have  any  remedy  againft  :he  infant.  —  [And  3n  inUnt  who  lives  with,  and  is  properly 
maintained  by  his  parents,  cannot  bind  himfelf  to  a  (Granger  fjr  what  might  otherwife  bs  allowed  as 
necclTaries.     Bainbiidge  v.  Pickerbg,  a  Bl.  Rep.  1325.J 

Qjl  2  [As 


eral 
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Turner  v.          [As  necefiarlcs  fdr  an  infant's  wife  are  necefTaries  for  him,  he  is 
?*''%>         clnirgcable  for  them,  unlcfs  provided  before  the  marriage,  in  which 

c?.fe  he  is  not  chargeable,  though  fhe  ufes  them  afterwards. 
Lord  Ba-  An  infant  is  alfo  Hable  to  an  a(f^ion  for  the  nurfing  of  his  law- 

con's  M.1X.     ful  child  ;  TW)7i  perfcna  corijunna  aquipnrcrtiir  interejfe  proprioJ^ 

2.  Of  judicial  A£ls,  or  Acls  done  by  him  in  a  Court  of  Record. 

Co.Lit.3^0.       As  to  judicial  a£\s,  and  a£ls  done  by  an  infant  in  a  court  of  re- 
Moor,  76,     cord,  thev  regularly  bind  the  infant  and  his  reprefentatives,  with 

2  Roll.  1      r  ,1        •         r     •  1  •  T  •    r      .  1      •  /: 

Abr.  ic.       the  lollowmg  favings  and  exceptions ;  as  it  an  intant  IcTies  a  tine, 
2  Inft.  485.  though  the  judges  ought  not  to  admit  the  acknowledgment  of  one 

2  Bulf.  320.  mider  that  difability,  yet  having  once  recorded  his  agreement  as 
Veiv.  155"*  the  judgment  of  the  court,  it  (lull  for  ever  bind  him  and  his  repre- 

3  MoJ.  229.  fentatives,  unlefs  he  reverfes  it  by  writ  of  error,  which  muft  be 

brought  by  him  during  his  minority,  that  the  court  by  infpedlion 

may  determine  his  age. 

4C0. 52.5.         So,  if  an  infant  levies  a  fine,  he  is  enabled  by  law  to  declare  the 

10  Co.  42.     yfgg  thereof,  and  if  he  rcverfeth  not  the  fine  during  his  nonage, 

Daif.'    ."     the  declaration  of  ufes  will  ftand  good  for  ever  ;  for  though  that 

a  Leon. 159.  be  a  matter  \n  pnis^  and  all  fuch  ac\s  an  infant  may  avoid  at  any 

Gou!f.  ;3      ^.jj^g  after  his  full  age,  if  he  do  not  confent ;  yet  being  made  in 

Winch.io-'    purfuance  of  the  fine  levied,  which  fine  muft  ftand  good  forever, 

104.  (unlefs  reverfed  in  the  manner  which  has  been  mentioned,)  fo  will 

the  declaration  of  ufes  too. 

Leon.  115.         If  there  be  tenant  for  life,  the  remainder  to  an  infant  in  fee, 

3 '7-  and  they  two  join  in  a  fine,  the  infant  may  bring  a  writ  of  error, 

2 Tones,  182.  ^ud  reverfe  the  fine  as  to  himfelf,  but  it  (hall  ftand  good  as  to  the 

3  Burr.         tenant  for  life,  for  the  difability  of  the  infant  fliall  not  render  the 

■*  °'*  contract  of  the  tenant  for  life,  who  was  of  full  age,  ineffe6lual. 

Roll.  Abr.  If  an  infant  brings  a  writ  of  error  to  reverfe  a  fine  for  his  non- 

"•'    '  age,  and  his  nonage,  after  infpedlion,  is  recorded  by  the  court, 

hut  before  the  fine  reverfed  he  levies  another  fine  to  another,  this 

lecond  fine  fhall  hinder  him  from  reverfing  the  firft  ;  becaufe  the 

tecond  having    entirely    barred  him   of  any    right  to    the    land, 

muft  alfo  deprive  him  of  all  remedies  which  would  reftore  him  to 

the  land. 

Moor,  74.         If  an  infant  levies  a  fine,  and  the  conuzee  renders  to  him  either 
bat  quart,     fpj.  ijfg  ^^  -^^  ^^ji^  Ij.   jg   ^^jj  jj^^j.  j^^  /|^^|j   j^^^,g   ^^  ^yj.jj.  ^£  g^j.Qj.  (.Q 

avoid  this  fine ;  becaufe  the  reverfal  of  the  fine  being  only  to  re- 
ftore him  to  the  land  he  parted  with  by  the  fine,  it  would  be 
fruitlefs  to  give  him  vi  writ  of  error,  fince  he  could  not  thereby  be 
reftored  to  the  land,  which  the  very  fine  he  would  endeavour 
to  reverfe,  had  before  given  him.. 
Roll.  Abr.  As  to  recoveries  futTered  by  infants,  when  thefe  were  improved 
7 3 1-  741'     Into  a  common  way  of  conveyance,  it  was  thou'^ht  reafonable,  that 

Co.  Lie.  ^^       r  ■'  1        1  '        1    •       1  ,    •  1   ,  ^r^     f  1      .  • 

3S1.  b.  thole  wnom  tne  law  nad  judged  incapable  to  a£l  for  their  own  ux- 
^  Roll.  tcrcft,  ftiould  not  be  bound  by  the  judgment  given  in  recoveries, 
^'^''  395*  though  it  was  the  folemn  ad  of  the  court ;  for  where  the  defen- 
Cro.  Eiiz.  "'^"t  gives  way  to  tne  judgment,  it  is  as  much  his  voluntary  act 
A71.  Hob.  and  conveyance,  as  if  be  had  transferred  the  land  by  livery,  or  any 
other  act  in/w,-  ap.d  therefore^  if  an  infant  fuffers  a  recovery,  he 
6  may 


i^c,  197, 
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may  reverfe  it  as  he  may  a  fine,  by  writ  of  error,  during  Iiismino-  Cro.Car. 
rity :  and  this  was  formerly  taken  to  be  law,  as  well  where  the  307 
infant  appeared  by  guardian,  as  by  his  attorney,  or  in  perfon :  but  sidl'qai,^^' 
now  the  diilinclion  turns  upon  this  point,  that  if  an  infant  fufFcrs  322. 
a  recovery  in  perfon,  it  is  erroneous,   and  he   may  reverfe  it  by  ^i^-  \'i^' 

r       '  '■     ^  •  ^    •  r  ^  •/  n.1  2  Sand.  QA. 

writ  of  error ;  but  even  m  this  cafe,  the  writ  or  error  mult  be  vern.  461. 
brought  during  his  minority,  that  his  infancy  may  be  tried  by  the  2Saiii.  ^67. 
infpettion  of  the  court  -,  for  at  his  full  age  it  becomes  obligatory  P'-  ^• 
and  unavoidable;  but  in  cafes  of  neceflity  the  court  has  admitted 
the  i;ifant  to  appear  by  guardian,  and  to  fuffer  a  recovery,  or  come 
in  as  vouchee  ;  but  this  too  is  feldom  allowed  by  the  court,  unlefs 
it  be  upon  emergencies,  when  it  tends  to  the  improvement  of  the 
infant's  affairs,  or  v/hen  lands  of  equal  value  have  been  fettled  on 
him,  and  when  he  has  had  the  king's  privy  feal  for  that  purpofe  ; 
and   thefe  recoveries  have  been  allowed  and  fupported   by  the 
judges,  and  the   infant  could  not  fet  them  afide  or  fliake  them  ; 
befides,  if  fuch  recoveries  be  to  the  prejudice  of  the  infant,  he  has 
his  remecty  for  it  againft  his  guardian,  and  may  reimburfe  himfelf 
out  of  his  pocket,  to  whom  the  law  had  committed  the  care  of  him. 

Partition  by  writ  de  partitione  faciendd  binds  infants,  becaufe  Co.  L^t. 
by  judgment  in  a  court  of  juftice,  to  which  no  partiality  can  be  i^'"  "• 
imputed.  i„  cquky  for 

the  benefit  of  an  infant,  will  bind  him  :  nor  ihall  his  executor  difpute  fuch  decree,  thoUj,h  it  may  be 
i^iX  his  advantage  to  do  lb.     i  Atk.  631. J 

If  an  infant  acknowledge  a  recognizance  or  ftatute,  it  is  only  Moor,  pi. 
voidable;  and  the  infant,  at  his  peril,  mull  avoid  them  by  audita  -°^-  r^"** 
querela^  as  he  mud  a  fine  or  recovery  by  writ  of  error,  during  his  co^i^^^'io. 
minority,  for  fuch  conveyances,  or  other  adls  of  record,  become  Keiiw.  lo. 
obligatory  and  unavoidable,  if  they  be  not  fet  afide  before  the  in-  ■^^s- 14-9« 
fant  comes  of  age  ;  the  reafon  is,  becaufe  thefe  contrads  being 
entered  into  under  the  infpe£tion  of  the  judge,  who  is  fuppofcd  to 
do  right,  the  infant  cannot  againft  them  aver  his  difability,  but 
muft  reverfe  them  by  a  judgment  of  a  fuperior  court,  which  by 
infpeclion  hath  the  fame  means  to  determine  whether  the  inferior . 
jurifdidtion  has  done  right,  that  firft  received  the  contraft. 

If  an  infant  bargain  and  fell  his  lands  by  deed  indented  and  en-  2  Inft.  673. 
rolled,  yet  he  may  plead  nonage  ;  for  notwithllanding  the  ftatute 
27  H.  8.  cap.  16.  makes  the  enrollment  in  a  court  of  record  ne- 
ceflary  to  complete  the  conveyance,  yet  the  bargainee  claims  by 
the  deed  as  at  common  law,  which  was,  and  therefore  ftlll  is  de- 
feafible  by  nonage. 

3.  Of  his  A£l  in  Pais,  where  void  or  only  voidable. 

Infants  are  regularly  allowed  to  refcind  and  break  through  all  29E.  3.2a. 
contrails  in  pais  made  during  minority,  except  only  for  fchooling  ^■j^j.^^""*^ 
and  neceflaries,  be  they  never  fo  much  to  their  advantage  ;  and  tne  (j^.  ^i^, 
reafon  hereof  is,  the  indulgence  the  law  has  thought  fit  to  give  172. 33 1. 
infants,  who  are  fuppofcd  to  want  judgment  and  difcretion  in  their 
contradls  and  tranfattions  with  others,  and  the  care   it  takes  of 
them  in  preventing  them  from  being  impofed  upon  or  over-reached 
by  pcrfons  of  more  years  and  experience. 

Q^q  3  And 
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Cro.  Car.  And  fov  tlic  better  fecurity  and  proteftion  of  infants  herein, 

502-  the  law  has  made  fome  of  their  contrafts  abfolutely  void,  ;'.  e.  all 

-  Mod.'^^a  fuch,  in  which  there  is  no  apparent  benefit,  or  fembhnce  of  bene- 

[It  was  laid  fit  to  the  infant ;  but  as  to  thofe  from  which  the  infant  may  re- 

iTli'^r  ceive  benefit,  and  which  were  entered  into  with  more  folemnity, 

field  as  a  ^^^7  ^'^^  °"'y  voidable  ;  that  is,  the  law  allows  them  when  they 

general  come  of  age,  and  are  capable  of  confidering  over  again  M'hat  they 

principle,  j^^^^  done,  either  to  ratify  and  affirm  fuch  contradls,  or  to  break 

V.  Drury,  through  and  avoid  them. 

5  Rr.  P.  C.  5/0.,  t'l.jt  if  an  ngnement  kejlr  the  benefit  of  an  infant  at  the  time,  it  pall  bind  him.  And 
this  rule  hath  been  adopted  in  fubfequent  cafes,     z  1  erm  Rep.  i  39.] 

Co.  Lit.  Hence  it  hath  been  agreed,  that  an  infant  may  purchafe,  be- 

^\}\  caufe  it  is  intended  for  his  benefit,  and  that  at  his  full  age  he  may 

2  Vent.  203,      .  ,  '  o  ' 

eitlier  agree  or  diUigree  to  the  fame. 

Co. Lit.  380.  Alfo,  the  feoffment  of  an  infant  is  not  void,  but  only  void- 

^•!5'''  '°'l-  able,  not  only  becaufe  he  is  allowed  to  contract  for  his  benefit, 

A\>t.  5*72.  ^^t  becaufe  that  there  ought  to  be  fome  act  of  notoriety  to  re- 

400.125.3.  ftore  the  poffefnon  to  him,  equal  to  that  which  transferred  it 

iiCo.42.  from  him. 

Bro.  tit.  Therefore,  if  an  infant  make  a  feoffment  and  livery  In  perfon, 

ufu^  ^^  ^^  ^^^'^  ^^^^'^  "°  affife,  ^c.  but  mufl  avoid  it  by  {a)  entry ;  for  it 

avoid  his  is  to  be  prefumed  in  favour  of  fuch  folemnity,  that  the  afTembly 

feoffment  of  (ht  pais  then  prefeut  would  have  prevented  it,  if  they  had  per- 

durtng'^his  ^^i^^*^  ^^^  nonage,  and  therefore  the  feoffment  fhall  continue  till 

minority,  defeated  [b)  by  entry,  which  is  an  a£t  of  equal  notoriety  *. 

but  mu.1  not  have  the  writ  dum  fuit  infra  atatiin  till  his  full  age,  F.N.  B.  192.  Co.  Lit.  380. 
Show.  Pari.  Cafes,  153.  Co.  Lit.  247.  a.  [for  thejudgment  would  bind  hiseledtion.  3  Burr.  180S.] 
(/')    But  if  an  infant  exchanges  with   another,  if  the  other  enters,  the  infant  may  have  an  aflife. 

18  E.  4..  2.     Roll.  .'^br.73c *  ]f  an  infant  makes  a  feoffment,  or  conveys,   by  Icafe  and  re- 

leafc,  and  re-enters  within  age,  ftil!  the  feoffment  or  conveyance  is  only  voidable,  and  he  may  cleft  to 
confirm  it,  when  of  full  a-e ;  therefore  a  Granger  cannot  avail  himfelf  of  the  infant's  entry,  for  he  can- 
not elcft  for  him.     3  Burr.  1794. 

a  Roll.  But  if  the  infant  had  made  a  letter  of  attorney  to  deliver  feifin, 

Noy*,  130.  ^^^  i"night  have  an  affife,  i^c.  becaufe  the  letter  of  attorney,  like 
Palm.  237.  a^l  other  ads  of  agreements  made  by  an  infant  to  his  [c)  prejudice, 
(0  But  a  rnuft  be  void  ;  and  therefore  whoever  claims  under  it,  or  by  vir- 
IninSr"  ^"^  °^  its  authority,  mull  be  (^)  a  wrong-doer. 

with  a  letter  of  attorney  by  him  to  accept  livery,  is  faid  to  be  only  voidsble,  becaufe  for  the  infant's  be- 
nefit.    Roll.  Abr.  730.     (j)  That  the  attorney  who  executes  it  is  a  difleifor.     Roll.  Rep.  242. 

3S  Air.  8.  So  If  an  infant  enfeoffs  his  guardian,  this  is  void,  for  the  ap^ 

Ko^i.  Abr.    p^j-ent  prejudice  it  mufl  be  to  the  infant. 

rf n"V^  If  a"  i"-''ant  make  a  leafe  for  years,  referving  rent,  it  feems 
rcrn/hr      agreed,  that  fuch  a  leafe  is  only  voidable  by  the  infant. 

rearu 

jyi->or,  105.  But  if  he  make  a  leafe  for  years,  without  refervatlon  of  any 

aLeon'.ji^.  ^""^  t>  ^"^  feems  by  the  opinion  of  the  greater  number  of  the 

Nov,  130.  books,  that  from  the  apparent  prejudice  and  hurt  it  muft  be  to 

Co  Lit. 45.  the  infant,  fuch  leafe  Is  abfolutely  void:  But  this  point  does  not 

jonesri57.  ^PP^^^^  ^^  have  been  ever  judicially  determined;  and  indeed  the 

4  Leon.  4.  reafons  againft  it  feem  very  cogent,  and  that  it  would  be  a  greater 

indulgence 
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indulgence  to  the  infant,  and  more  for  his  fcrvice,  to  allow  him  Browni  120. 
when  he  comes  of  age,  and  is  capable  of  conlidering  over  again  ^^u-^on* 
what  he  has  done,  either  to  ratify  and  alhvm  all  his  contraifts,  or   j^^n'  j^^p 
to  break  through  and  avoid  them  •,  and  that  this  power  (liould  be  ^a.i.  Lev. 6. 
extended  to  all  leafes  and  contra<^s  made  by  infants  during  their  ^^^f"  .*^^' 
minority,  as  well  tc  thofe  which  are  for  their  beneiit  and  advan-  |  ^  leafeoii 
tage,  as  to  thofe  which  apparently  tend  to  their  hurt  and  preju-  which  no 
dice  ;  for  if  it  were  to  be  confined  only  to  the  laft,  it  would  ex-  [■'^"'^,,'f  •^*' 
elude  them  from  being  judges  of  either,  fince  no  man  can  be  chhiuieiy 
fuppofed  to  know  what  is  to  his  difadvantage,  but  as  he  is  allowed  *oi;i-   -An 
to  compare  it  with  fuch  things  as  are  for  his  advantage  and  good  ;  '"'■!"^  "^^l 
and  therefore  the  power  of  judging  in  general  mull  be  left  to  without      * 
him  ;  and,  as  a  confequence  thereof,  it  (hould  feem  that  he  may,  ""ent,  to  try 
when  he  comes  of  aee,  either  affirm  or  avoid  all  leafes  or  con-    '^J^'^^* 
tradts  made  by  him  during  his  mniority,  accordmg  as  he  judges   i«o6.— 
them  to  be  beneficial  or  hurtful  to  him,  without  any  intervening  The  lefTee 
judgment  of  law  to  condemn  fome  only,  and  leave  others  to  the  anylnftance 
infant's  difcretion,  when  he  comes  of  age.     And  the  giving  of  avoid  the 
infants  fuch  power  in  general  over  all  their  contrails,  will  fuffi-  '"^"^  "".^'=- 
ciently  fecure  them  againit  the  danger  of  being  impoied  on,  or  "(Tul's^in- 
over-reached  by  others ;  for  when  the  power  is  general,  and  all  ^ancy, there- 
perfons  who  deal  with  infants  know  they  are  to  be  at  their  mercy,  '"'"■.^'^  '^""* 
when  they  come  of  age,  whether  they  will  think  fit  to  ftand  to  rciayton  v. 
their  bargain,  or  not,  this  will  take  off  from  the  temptation  of  Aflidown, 
impofing  upon  them  :  or  if  any  fhould  be  fo  hardy  as  to  do  it,  y*"*  ^^'■• 
yet  hnce  the  mfant  is  at  liberty,  when  he  comes  or  age,  to  relcue  o.^.pi.i.] 
liimfelf  by  avoiding  fuch  injurious  contiadf,  there  feems  no  pof- 
fible  mifchief  in  the  mean  time  to  futfer  fuch  contrail  to  hang 
i/i  equilibrioy  and  defer   pronouncing  any  fentence  upon  it,  fince 
that,  as  hath  been  faid,  would  curtail  the  infant's  power,  and  take 
off  from  his  freedom  of  judging  at  all  5  befides  that,  the  very 
reafon  of  giving  to  infants  fuch  power,  was  to  fecure  them  againit 
the  impofition  of  others,  which  a  leafe  for  years,  referving  the 
full  rent,  cannot  be  fuppofed  to  be ;  and  therefore,  if  they  were 
only  to  ufe  it  in  fuch  cafes,  it  would  be  ufelcfs ;  and  if  they  were 
denied  it  in  the  other,  where  no  rent  at  all  is  refervcd,    (as  they 
mud  be,  if  the  law  prejudges  for  them,)  it  would  be  no  power  at  all 
in  them,  or  at  mod  but  an  empcy  and  idle  one  ;  therefore,  it  feems 
by  the  ftronger  reafons,  if  an  infant  make  a  leafe  for  years,  with- 
out refervation  of  any  rent,  though  this  is  apparently  to  his  hurt 
and  prejudice   whilft  he  continues  a   miuor,  yet  fince  when  he 
comes  of  age  he  may  either  by  aflife  or  trefpafs  recover  the  pof- 
feffion  and  mefne  profits,  and  fo  make  it  whole  ab  initio,  the  leafe 
is  good  in  the  mean  time;  and  the  rather,  becaufe  mod  of  the 
books  agree,  that  if  a  rent  were  referved  on  fuch  leafe,  it  would 
then  be  only  voidable  ;  whereas  fuch  rent  may  be  fo  fmall  in  pro- 
portion to  the  value  of  the  land,  tliat  there  may  be  more  reafoa 
to  adjudge  it  abfolutcly  void,  than  if  none  at  all  were  referved; 
becaufe  in  the  one  cafe  the  impofition  is  apparent,  but  in  the  other 
it  may  be  fo  mifreprefented  and  coloured  over  as  to  deceive  the 
infant,  even  when  he  comes  of  age,  into  fome  unwary  a6t  of  ra- 

Qjl  4  tification 
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tificatlon  of  it ;  bendes  that,  the  infant  when  he  comes  of  ngC. 
may,  if  he  think  fit,  make  fuch  leafe  for  years  without  rcferving 
any  rent  :  And  why  then  may  he  not  confent  to,  and  ratify  fuch 
leafe,    tliough  made  before,    which    (if  the  law  permitted  him) 
he  might  do  by  accepting  fealty,  which  is  incident  to  every  fuch 
leafe. 
Moor,  105.        As  to  the  books  before  cited,  that  a  leafe  for  years  by  an  infant 
2Leoii.2i6.  ■^vithout  any  refervation  of  rent  flioukl  be  abfolutely  void,  they 
*^  '  are  only  o^/JVr  opinions;  and  there   is  but  one  cafe  where  it   is 

exprefsly  fo  holden,  and  there,  only  by  tv/o  judges  ;  for  Gaudy 
was  of  another  opinion,  and  the  judgment  there  given  was  upon 
the  right  and  merits  of  the  cafe,  not  upon  the  point  of  the  leafe  ; 
though  the  two  judges,  to  enforce  the  judgment  for  the  defend- 
ant, would  have  the  infant's  leafe  to  the  plalntiii,  upon  which 
the  ejectment  was  brought,  to  be  abfolutely  void,  and  fo  no  title 
at  all  againil  the  defendant,  who  was  in  poffellion  ;  beOdes  the 
leafe,  there,  was  by  parol,  not  by  deed,  which  may  make  a  cou- 
fiderable  difference. 
Cro.  Car.  Another  cafe,  produced   to   enforce  the  reafon- of  fuch  leafes . 

5<^*-  being  abfolutely  void,  is,  that  a  furrender  by  an  infant  to  him  in 

!Ron.'*Abrr  reverfion  hath  been  adjudged  to  be  abfolutely  void,  whether  it 
728.  Lloyd  \v;ere:  a  furrender  in  law  by  taking  a  new  leafe,  or  an  exprefs  fur- 
and  Grego-  render,  and  that  no  agreement  by  him  at  full  age  Ihould  make  it 
fantmay'"'  goo^j  ^^  ^s  ^o  eflablilh  the  fecond  leafe;  and  the  reafon  there 
furiender  given  was,  becaufe  there  being  no  increafe  of  his  term,  or  de- 
leaies  in  a  crcafe  of  the  rent,  the  furrender  was  abfolutely  void  at  firft: :  but 
equity  in  there  feems  a  much  better  reafon  for  the  judgment  given  in  that 
order  to  re-  cafe  J  for  the  firft  leafe  was  made  i  E,  6.  by  a  dean  and  chapter 
famie'b  fta  ^°^  ^^^y  J^-^TS,  and  this  leafe  being  afterwards  affigned  to  in- 
29  Geo.  2.  fants,  they,  29  E/iz.  took  a  new  leafe  of  the  fame  lands  from  the 
«•  3'*  then  dean  and  chapter  for  the  fame  term,  and  under  the  fame 

rent  and  covenants  as  were  in  the  firft ;  but  this  fecond  leafe  not 
being  warranted  by  i^EIiz.  cap.  10.  the  fucceeding  dean  and 
chapter  would  have  avoided  it,  and  fo  fcripped  the  infants  of  any 
intereft  at  all  in  the  lands  ;  to  prevent  which  mifchief,  and  help 
the  infants,  the  court  gave  judgment  againil  the  furrender,  that 
it  was  abfolutely  void  ub  initio,  and  fo  the  fecond  leafe  never  good  j 
and  this  was  but  a  juft  conftrudtion  as  this  cafe  was ;  for  if  the 
court  had  adjudged  the  furrender  to  have  been  only  voidable,  then 
the  infant's  agreement  to  the  fecond  leafe  when  they  came  of 
age,  would  have  made  the  furrender  of  the  firft  abfolute,  and 
then  their  title  ftanding  oiily  upon  the  fecond  leafe,  and  that  not 
warranted  by  1 3  E/iz.  cap.  1  o.  they  would  have  been  defeated  of 
both,  which  would  have  been  a  very  fevere  conilruclion  in  a 
cafe  of  this  nature,  where  the  operation  of  the  law  in  working 
the  furrender  of  the  firft  kafe  might  be  eafily  fuppofei  not  to  be 
thoug/it  of  or  under ftood  by  them. 
Show.  Pari.  Another  cafe  produced  is  of  a  furrender  by  a  perfon  non  compoSy 
3  Mod  ^^1^0  ^^'  who  being  tenant  for  life,  with  remainder  to  his  firft  and 
2Sa:k.427!  other  fons,  did  before  the  birth  of  any  fon  furrender  to  him  in  the 
pi.  2.   Ld.    remainder,  with  intent  to  deftroy  the  contingent  remainders  to 
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his  fons ;  but  it  was  adjudged,  that  the  furrender  was  abfolutely  Show.  496. 
void  ab  iiiiiioy  and  by  confequence,  the  contingent  remainders  not  Comyn,  45, 
hurt  thereby;  and  there,  it  was  faid,  that  the  grants  of  infants  12  m^, 
and  of  perfons  tion  compos  were  parallel  both  in  law  and  reafon  j   174. 
and  the  preceding  cafe  was  cited  as  an  authority  in  point,  that  a  3  Salk.  300. 
furrender  by  an  infant  was  ipfo  faElo  void,  and  fo  of  a  perfon  7ion  pi.,.'  ^^  * 
campos,  t^c.  but  the  cafe  of  an  infant  has  already  received  an  Carth.  211. ' 
anfwer ;  and  this  of  the  non  compos  may  be  eafily  anfwered  too  ;  4^35-  Comb. 
for  if  the  furrender  fliould  have  been  allowed,  it  would  have  been  Tiwmfonv. 
not  only  prejudicial  to  himfelf,  but  like  wife  to  all  his  fons  after  Leach, 
born,  who  were  ilrangers  or  third  perfons  ;  and  there  could  be  3  Burr, 
no  ufe  made  of  the  furrender  but  to  do  them  mifchief,  which  the 
afts  of  a  madman  ought  not  to  be  allowed  to  do,  when  by  a  rea- 
fonable  conftrudlion  it  is  in  the  power  of  the  court  to  help  them, 
as  in  that  cafe  they  did,  by  adjudging  the  furrender  to  be  abfo- 
lutely void,  rather  than  voidable  ;  So   that  notwithftanding  the 
cafes  above  cited,  it  does  not  feem  clear  that  the  leafe  of  an  in- 
fant, without  refervation  of  any  rent,  is  abfolutely  void,  but  ra- 
ther voidable,  fincc  their  power  of  avoiding  it  when  they  come  of 
age,  fufficiently  guards  them  againfl;  the  unrcafonablenefs  or  prac- 
tice of  others,  the  only  mifchief,  which  the  introducing  this  law 
in  favour  of  infants  deligned  at  firft  to  obviate  and  prevent. 

Alfo,  it  hath  been  holden,  that  if  an  infant  grant  a  rent-charge  Trin, 
out  of  his  land,  this  is  not  abfolutely  void,  but  only  voidable  by  ^  Anna?, 
him  \yhen  he  comes  of  age  ;  for  if  the  grantee  fhould  then  dif-  Hujibn'v. 
train  for  the  rent,  though  the  other  may  bring  an  a£lion  of  tref-  Jones.  But 
pafs,  yet  he  cannot  plead  tion  concejfit ;  for  the  deed  is  only  void-  '"  3  J^.od- 
able  [a)  by  fhewing  his  infancy,  and  not  void,  becaufe  it  was  de-  faidXr^'* 
livered  with  his  own  hands.  Cur.  that  if 

an  infant 
grants  a  rent-charge  out  of  his  lands,  it  is  not  voidable,  but  ipfofaBo  void  ;   and  that  if  the  grantee 
fliuraln  for  the  rent,  the  infant  niiy  have  an  action  of  trefj;afs  againft  him.     (a)   That  to  a  leafe  for 
years  made  by  an  infant,  he  can  in  no  cafe  plead  r.cn  eft  factum,  but  muft  avoid  it  by  pleading  the  fpecial 
matter  of  his  infancy,     5  Co.  115.     zinft.  4S3.     Cro.  Ehz.  127.     Moor,  pi.  131.     Poph.  178. 

Copyhold  was  granted  to  one  for  life,  remainder  to  an  infant  in  Cro.  £i!z. 
fee  j  they  both  join  in  a  furrender  to  one,  who  was  admitted  ;  9°-  Knight 
then  the  tenant  for  life  dies,  and  after  the  infant  dies,  and  his  heir  Jrf^°''j'''o"' 
enters  ;  and  it  was  adjudged  that  he  might  well  enter,  without  be-  Car.  105. 
ing  put  to  the  writ  of  dumfuit  infra  at  at  em  ;  for  fuch  furrender  was 
but  a  conveyance  by  matter  in  pais ^  which  cannot  bind  an  infant, 
but  that  he  or  his  heirs  may  enter,  or  bring  trefpafs  before  admit- 
tance. 

If  there  be  two  coparceners,  and  one  of  them  an  infant,  and  Lit.  §  258. 
they  make  an  unequal  partition,  this  (hall  not  bind  the  minor;  C0.Lic.171. 
for  though  partition,  if  equal,  will  bind  an  infant,  becaufe  com- 
pellable to  make  partition  ;  and  whatever  one  is  compellable  to  do, 
may  be  done  by  tlie  fame  perfon  voluntarily  [h)\  yet  when  the  (i}  3  riurr. 
partition  is  unequal,  and  the  lefs  part  allotted  to  the  minor,  this  *^'^^' 
Ihall  not  bind  her ;  for  then  the  fecurity  the  law  has  provi<lcd 
for  infants,  to  prevent  them  from  being  over-reached,  would  be 
ufelefs. 

But 
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Co.Lit.iji.  But  yet  fuch  unequal  partition  is  not  abfolutely  void,  but  the 
infant  has  ele£lion  either  to  affirm  it  at  full  age,  by  taking  the 
profits  of  the  unequal  part  allotted  to  her,  or  to  avoid  it,  either 
during  her  minority,  or  at  full  age,  by  entry  into  the  other  part 
with  her  fifter. 
May  V.  [^yttitie  Mayy  and  her  two  fifters  were,  under  their  father's  will, 

Ho  k,  in      feifed  of  a  confiderable  freehold  eftate,  and  pofTcfled  of  a  confi- 
Co"Lit.        derable  leafehold  eftate,  as  joint-tenants.     Previous  to  the  mar- 
13th  edit,      riage  of  j^nne  May  with  the  defendant  John  Hook,   flie  being  tlien 
^46.  iio:ei.  2J.   infant,  by  articles  of  agreement  dated   28th  Oci.    1761,  and 
made  between  her  of  the  firft  part,  John  Hook  of  fecond  part,  and 
truftees  of  the  third  part,  it  was  covenanted  and  agreed,  that  tlie 
leafehold  eftates  fliould  be  affigned  to  John  Hook  for  his  own  ufe 
and  benefit,  and  that  the  freehold  eftates  fhould  be  fettled  on  him 
for  life ;  and  then  on  her  for  life  ;  remainder  to  their  firft  and 
other  fons  fucceflively  in  tail-male  \  remainder  to  their  daughters 
as  tenants  in  common  in  tail  •,  remainder  to  John  Hook  in  fee. 
And  John  Hook  covenanted  to  pay  1 00  /.  to  the  truftees,  upon 
truft,  to  pay  Anne  May  if  fhe  furvived  him,  the  intereft  of  it  for 
her  life,  and  after  her  death  to  divide  it  among  the  children.— 
An7ie  Alay  died  under  age.     The  queftion  was,  whether  thefe  ar- 
ticles were   in  eouity  a   feverance  of  the  joint-tenancy .''    Lord 
Chancellor  BaihurJI,  when  he  made  his  decree  in  this  caufe,  ob- 
ferved,  that  the  firft  point  attempted  to  be  eftabliflied  by  the 
counfel  was,  that  had  Anne  May  been  of  full  age,  when  ftie  en-, 
tered  into  the  articles,  they  would  have  amounted  to  a  feverance; 
but  that  no  determination  to  that  effe6l  had  ever  been  made  :  that 
the  co-joint-tenants  were  not,  in  this  cafe,  to  be  confidered  as 
volunteers,  as  they  claimed  by  title  paramount ;  and  that  their 
fituation  approached  nearer  to  that  of  iflue  in  tail,  who  claimed 
per formam  don'i,  than  to  that  of  an  heir  at  law,  who  claims  only 
under  his  anceftor :  that  the  utmoft  which  an  infant  could  do, 
would  be  an  avoidable  a61:  ;  and  that,   of  courfe,  it  would  be  in 
the  difcretion  of  the  court  either  to  give  or  refufe  their  affiftance 
to  it,  and,  by  a  parity  of  reafon,  it  muft  be  in  their  power  to 
model  his  contradls  at  their  pleafure :  that  the  contract  in  the 
prefent  cafe  was  not  fuch  as  the  court  would  uphold.     Had  the 
infant  lived  to  come  of  age,  and  a  bill  been  filed  againft  her  for 
performance  of  the  articles,  the  court  would  have  fet  them  afide, 
and  referred  it  to  the  mafter  to  draw  new  propofals  for  a  proper 
fettlement ;  that  as  the  contracl  was  not  fuch  as  would  have  bound 
the  infant,  a foriior'i  it  (liould  not  bind  the  co-joint-tenants:  that 
it  would  be  a  ftrange  doftrine  that  any  a£l  of  an  infant,  which 
by  its  nature  is  voidable,  fhould  fever  the  joint-tenancy,  as,  if  that 
were  allowed,  it  would  always  be  in  the  power  of  the  infant  to 
fay,  whether  the  joint-tenancy  fliould  be  fevered  or  not ;  then,  if 
any  of  the  co-joint-tenants  fhould  die  under  age,  the  infant  might 
avoid  his  own  a6l  by  pleading  infra  atatevi,  and  refort  to  his  title 
of  furvivorfhip,  which  would  be  a  great  injuftice  and  hardfhip  on 
the  furvivor. — On  thefe  grounds  his  lordfhip  was  of  opinion^  that 

the 
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the  articles  did  not  in  equity  amount  to  a  fcverance  of  the  joint- 
tenancy. 

It  is  now  fettled  that  z  female  infant  may  bar  her  dower  by  con-  Earl  of 
fenting  to  a  jointure  in  lieu   thereof,  agreeably  to  the  27  if.  8.  P"*^"^"^' 

<^^P'  ^O-  v.'orury, 

5  Br.  P.  C.  570.  But  how  far  ths  competency  of  the  fettlement,  or  the  leaving  of  iTue  are  material  ta 
bind  the  rights  of  the  female  infant  to  a  real  ei^ate,  fee  Cannel  v.  Buckle,  z  P.  Wms.  245.  Harvey  f. 
Afhley,  3  Atk.6iz.  Durnford  v.  Lane,  i  Br.  Cb.  Rep.  106.  Williams  v.  Williams,  id.  152.  It 
feems  to  be  abl'olutclyneceflary,  in  order  to  fupport  fuch  a  fettlement,  that  it  be  made  bcfoie  marriage. 
Lucy  V.  Moore,  3  Br.  P.  C.  514.     Scamer  v.  Bingham,  3  Atk.  56. 

It  alfo  feems,  that  the  intereft  of  a  female  infant  in  a  money  Harvey  v. 
portion,  may  be  bound  by  an  agreement  before  marriage  j  for  if  ''^^''jj' 
a  parent  or  guardian  cannot  contract  for  the  infant  fo  as  to  bind  *    '^' 

this  property,  the  hultand,  as  it  is  a  perfonal  thing,  would  be 
entitled  to  it  abfolutely  on  the  marriage. 

Whether  a  male  infant  may  make  a  fettlement  of  his  real  eftate,  Holingfticad 
is  a  point  which  doth  not  yet  feem  to  have  been  determined.     It  v.  Hoiing- 
hath  indeed  been  holden,  that  an   infant  tenant  in  tail,  with  a  Eq.Vep'  * 
power  to  fettle  land  by  way  of  jointure  to  a  given  amount,  was  137.,  cited 
bound  by  a  covenant  to  make  a  fettlement  within  the  limits  of  the  '"^f'Wms. 

'  22Q.,  and 

power.  ^  ,  str.  604. 

But  in  a  later  cafe  Lord  Hardiuicke  declared  in  broad  terms,  Hearie  v. 
that  a  power  coupled  with  an  intereft  over  real  eftate,  could  Greenbank, 
not  be  exercifed  by  an  infant.  The  above  decifion  evidently  jVeziagx! 
efcaped  his  lordfhip's  recollection,  for  he  is  made  to  fay,  that  See  i  FonbL 
**  there  is  no  precedent  either  in  a  court  of  law  or  of  equity,  ^^*  '^'^'  ^^• 
where  it  has  been  holden  a  power  over  real  eftate,  executed  by  an 
infant,  is  good." 

It  hath  been  determined,  that  where  a  male  infant  married  Sbcombe 
an  adult,  who  by  fettlement  on  the  marriage  covenanted  that  her  ^-  Glubb, 
eftate  fhould  be  fettled  to  certain  ufes,  he  was  bound  by  her  co-  \^^' .' 
venant.] 

If  an  infant  fubmit  to  arbitration,  he  may  execute  or  avoid  it  at  13H.  4.  rz. 
his  election,  as  he  may  all  other  his  contracts.  10  H.  6. 14. 

'  ■'  March,iii. 

141.  Roil.  Abr.  730.  Jones,  164.  Lev.  \j.  [But  an  infant  was  holden  bound  by  an  award  mad<; 
upon  a  reference  with  the  confent  of  his  guardian.  Bifhop  of  Bath  and  Wells  v.  Hippefiey,  cited  by- 
Lord  Hardwicke,  3  Atk.  614.  —  Indeed,  wherever  an  infant,  with  the  sdvice  of  his  friends,  enters  into 
a  contrail,  which  appears  to  be  beneficial  to  his  interefts,  equity  will  fupp.-rt  it.  Therefore,  where 
y.  S.  mortgaged  his  eltate  to  the  plaintiff,  and  died,  leaving  the  defendant  his  daughter  and  heir,  wh» 
was  an  infant,  and  had  nothing  to  fubfift  upon  but  the  rents  of  the  mortgaged  ettate,  and  the  intereft 
being  fufFered  to  run  in  arrear  three  years  and  a  half,  the  plaintiff  grew  uneafy  at  it,  and  threatened  to 
eoter  on  the  eftate,  unlefs  his  intereft  was  made  principal  ,  upon  which,  the  defendant's  mother,  with 
the  privity  of  her  neaieft  relations,  Itated  the  account,  and  the  defendant,  who  was  then  near  of  age, 
figned  it ;  and  the  account  was  admitted  to  be  fair  j  the  Lord  Chancellor  iield,  that  though,  regularly, 
intereft  iTiall  not  carry  intereft,  yet,  that  in  fome  cafes,  in  feme  circumftances,  it  would  be  injuftice, 
if  intereft  %vere  not  made  principal  j  and  the  rather,  in  this  cafe,  becaufe  it  was  for  the  infant's  benefit, 
who,  without  this  agreement,  would  have  been  dertitute  of  fubfifteiice.  Earl  of  Chefterfield  v.  Lady 
Cromwell,  1  Eq.  Ca.  Abr,  287.] 

Alfo,  as  to  the  a£ts  of  infants  being  void  or  voidable,  there  is  Perk.  §  12. 
a  diverfity  between  an  actual  delivery  of  the  thing  contracted  for,  '9'  Ro"- 
and  a  bare  agreement  to  deliver  it  only,  that  the  firft  is  voidable,  ^  RoiL^°* 
but  the  laft  abfolutely  void  j  as  if  an  infant  deliver  a  horfe  or  a  Rep  408. 
fum  of  money  with  his  own  hands,  this  is  only  voidable,  and  to  ^*t<^^'  lo- 
b^  recovered  back  in  an  action  of  account. 

But 
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retk.  §12.       But  If  an  infant  agrees  to  give  a  horfe,  and  does  not  deliver 

'9-    y,^^'  the  horfe  with  his  hand,  and  the  donee  takes  the  horfe  by  force  of 

xvo?ds  of  the  gift,  the  infant  (hall  have  an  adion  of  trefpafs,  for  the  grant 

Perkins  in  was  merely  void. 

the  paffjge 

referred  to  ire,  that  "  that  aU  fuch  gifts,  grants,  or  deeds  made  by  infants,  as  do  not  take  efJe£l  by  de- 
livery of  his  hand,  are  void  :  but  a'.l  gifts,  grants,  or  deeds  made  by  infants,  by  matter  in  dfed  or  writing, 
as  do  take  etfeft  by  delivery  of  his  hand,  are  voidable  by  himfelf,  by  his  heirs,  and  by  thofe  who  have 
his  eftate.'*  Upon  which  Lord  Mansfield  obferves,  in  3  Burr.  1804..,  that  the  words  "  which  do  take 
tfi'edt,"  are  an  effcntial  part  of  the  definition,  and  exclude  letters  of  attorney  or  deeds  which  delegate  a 
mere  power,  and  convey  no  intereft  j  a  power  to  receive  feilin  is  indeed  an  exception  to  this  rule,  j 

Mich.  In  trefpafs  gtmre  vi  ^  armis  infultum  fecit ^  ^  totum  cnne?n  capitis 

a6  Car.  2.  ijfas  Anna  abfcidity  the  defendant  as  to  ail  the  trefpafs  prater  ton" 
*rogham{>er  fuyam  crinis  pleads  not  guilty,  and  as  to  that,  pleads  that  the  plain- 
Cuarduu.um  tiff  was  of  the  age  of  fixteen  years,  and  for  a  certain  funi  of 
y  "'"'''  money  Hcentiavit  the  defendant  duas  inicias  crinis  diSla  Anna  detsn- 
3Keb.  369.  (i">'e  ^  abfciiidere  ;  and  upon  the  demurrer  to  this  plea  the  court 
S.  C.  held,  that  the  contra6l  v/as   abfolutely  void,  and  confcquently 

the  tonfure  unlawful,  and  gave  judgment  accordingly    for  the 
plaintiff. 
Sid.  129.  And  as  an  infant  is  not  bound  by  his  contra£l  to  deliver  a  thing ; 

Lev.  169.      £g  j£  Qjjg  deliver  goods  to  an  infant  upon  a  contra6l,  is'c.y  knowing 
e,,.'      *     him  to  be  an  infant,  he  fhall  not  be  chargeable  in  trover  and  con- 
verfion,  or  any  other  action  for  them  ;  for  the  infant  is  not  capa- 
ble of  any  contraft,  but  for  neceilaries ;  therefore,  fuch  delivery  is 
21  gift  to  the  infant :  but  if  an  infant  without  any  contrail  wilfully 
takes  away  the  goods  of  another,  trover  lies  againft  him  ;  alfo  it  is 
faid,  that  if  he  take  the  goods  under  pretence  that  he  is  of  full  age, 
trover  lies,  becaufe  it  is  a  wilful  and  fraudulent  trefpafs. 
VideYtm.         Alfo,  it  feems,  that  if  an  infant,  being  above  the  age  of  difcre- 
^^'    _^^     tion,  be  guilty  of  any  fraud  in  affirming  himfelf  to  be  of  full  age, 
7.  Vez.  2IZ,  or  if  by  combination  with  his  guardian,  ^c.  he  make  any  contract 
3  Burr.        or  agreement  with  an  intent  afterwards  to  elude  it,  by   reafon  of 
rrrf  Itcan    ^^^  privilege  of  infancy,  that  a  court  of  equity  will  decree  it  good 
thusexcit      againft  him  according  to  the  circumftances  of  the  fraud  :  but  in 
itfcif  only      vvhat  cafes  in  particular  a  court  of  equity  will  thus  exert  itfelf,  it  is 

vhere  the  j.        r    ^      ^   \  ■        ,    \ 

aa  done  by    ^^^^  eafy  to  determme  {a). 

the  infant  is  imdahU  :  if  it  be  abl'oljtejy  'ucid,  a;,  in  the  cafe  of  a  warrant  of  attorney  given  by  an  in- 
fant, it  cannot  make  it  good,  though  there  appear  circumltaaces  of  iraud  on  the  part  of  the  infant. 
Saunderfon  v.  Marr,  i  H.  Bl.  75.] 

For  the  _  Alfo,  notwithftanding  the  difability  of  an  infant  to  contra£l,  by 

SiTh  in-  *'^^  7  ^'"^'  ^^/-  ^9-  it  is  enaded,  «  That  it  fhall  and  may  be  law- 
fant  truftees  "  ful  for  any  perfon  under  the  age  of  twenty-one  years  by  the  di- 
aretocpn-  (i  re£lion  of  the  high  court  of  Chancery,  or  the  court  of  Exche- 
ta^t^s  dsvoiv-  "  quer,  fignified  by  an  order  made  upon  hearing  all  parties  con- 
«d  on  them  "  ccrned,  on  the  petition  of  the  perfon  or  perfons  for  wlio:n  fuch 
'^hi""«^ '°  "  infant  or  infants  fhall  be  feifed  or  poflefled  in  truft,  or  of  the 
•u.</c-rreced.  "  "lOi^tg^goJ"  or  mortgagors,  or  guardian  or  guardians  of  fuch  in- 
Chan.  2S4.  **  fant  or  infants,  or  perfon  or  perfons  entitled  to  the  monies 
^^^V-'d^"'  "  fccured  by  or  upon  any  lands,  tenements  or  hereditaments, 
xsfted'to''    "  whereof  any  infant  cr  infants  are  or  fhall  be  feifed  or  pofleifed 

«  by 
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•*  by  way  of  mortgage,  or  of  the  perfon  or  perfons  entitled  to  tlie  convey, 

"  redemption  thereof,  to  convey  and  affure  any  fuch  lands,  tene-  ^^''"»'?  ''?* 

*'  ments,  or  hereditaments,  in  fuch  manner  as  the  faid  court  of  the  pianta. 

*'  Chancery,  or  the  court  of  Exchequer,  fhall  by  fuch  order  fo  to  be  tions. 

"  obtained  direft,  to  any  other  perfon  or  perfons  ;  and  fuch  con-  p^^^^f^^' 

"  veyance,  or  affurancc,  fo  to  be  had  and  made  as  aforcfaid,  fhall  2  Br.Ch. 

**  be  as  good  and  effectual  in  law  to  all  intents  and  purpofes  what-  Rep.  315. 

**  foever,  as  if  the  faid  infants  or  infant  were,  at  the  time  of  mak-  ^^  '^^^, 

"  ing  fuch  conveyance  or  aflurance,  of  the  full  age  of  twenty-one  recovery, 

"  years  ;  any  law,"  ^c.  ''^  P"""* 

J  *         J  '  ^  ^  Johnfjn, 

3  Atk.  5';9.  Ex  parte  Smith,  Ambl.  624.,  or  if  the  infant  be  a  feme  covert,  fiie  may  he  diredled  by 
the  court  ro  convey  by  fine.  Ex  faiie  Ma\re,  3  Atk.  479.  Com.  Rep.  615.  But  the  infant  muft 
be  a  clear,  undoubted,  exprefs  truftee,  and  the  truit  muft  be  in  writing,  not  by  conftruftlon  of  equity, 
ExfancVernon,  2  P.  Wms.  549.  Godwyn  v.  Lifter,  3  P.  Wms.  38^.  Hawkins  v.  Obeen,  2  Vezj 
5^9.3  How  to  bind  themfelves  by  a  contraft  to  ferve  in  the  plantations,  fee  4  Geo.  1.  c.  5.  §  I, 
How  to  be  admitted  to  a  copyhold,  and  how  compellable  to  pay  their  fines,  fee  9  Geo.  i.  c.  29. 

And  it  is  further  enafted  by  the  faid  ftatute,  "  That  all  and 
"  every  fuch  infant  and  infants,  being  only  truftee  or  truftees, 
"  mortgagee  or  mortgagees  as  aforeL.id,  fliall  and  may  be  compel- 
"  lable,  by  fuch  order  fo  as  aforefaid  to  be  obtained,  to  make  fuch 
**  conveyance  or  conveyances,  aflurance  or  aflurances  as  aforefaid, 
*'  in  like  manner  as  truftees  or  mortgagees  of  full  age  are  compel- 
*'  lable  to  convey  or  alTign  their  truft-eftates  or  mortgages." 

4.  Where  voidable,  as  to  the  Infant,  fliall  yet  bind  others. 

It  is  laid  down  as  a  genei'al  rule,  that  infancy  is  a  perfonal  pri-  iShow.xyr. 
vllege,  of  which  no  one  can  take  advantage  but  the  infant  himfelf,  3  ^^«<^-  H'^' 
and  that  therefore,  though  the  contraft  of  the  infant  be  voidable, 
that  yet  it  firall  bind  the  perfon  of  full  age ;  for  being  an  indul- 
gence which  the  law  allows  inf;ints,  to  protedl:  and  fecure  them 
from  the  fraud  and  impofition  of  others,  it  can  only  be  intended 
for  their  benefit,  and  is  not  to  be  extended  to  perfons  of  the  years 
of  difcreiion,  who  are  prefumed  to  aft  with  fufficient  caution  and 
fecurity  j  and  were  it  otherwife,  this  privilege,  inftead  of  being 
an  advantage  to  the  infant,  might  in  many  cafes  turn  greatly  to  his 
detriment. 

Therefore  it  hath  been  adjudged,  that  if  an  infant  let  a  houfeto  i  Sid.  446, 
y.  S.,  referving  rent,  and  the  rent  be  in  arrear,  the  infant  may  i^Iod.25. 
diftrain  for  the  rent,  or  bring  an  adiion  of  debt ;  though  it  was 
objefted,  that,  in  the  inftitution,  the  contract  v/as  not  reciprocal. 

Again,  an  infant  brought  an  aftion  on  the  cafe  by  her  guardian,  i  Sid.  445. 
and  fet  forth,  that  (lie  gave  the  defendant  10/.  and  put  herfelf  to  2^60.623. 
be  her  fervant  for  feven  years,  and  that,   in  confideration  thereof,  parmha  v. 
the  defendant  promifed  to  find  her  with  all  neceiTaries,  fave  only  Watkins. 
apparel,  and  likewlfe  promifed  to  teach  her  to  fing  and  to  dance  ; 
and  that  the  defendant  within  the  time  turned  her  out  of  the  houfe, 
and  did  not  teach  her  to  fing  and  dance ;  whereupon  there  was 
judgm.ent  by  default,  and  a  writ  gf  inquiry,  of  damages :  it  was 
moved  to  ftay  the  filing  of  the  writ  of  inquiry  becaufe  here  was  no 
Confideration,  the  agveemeet  not  being  reciprocal  ;  but  the  court 
held,  thatj  though  the  contrail  might  be  void  as  to  the  i:;fint,  yet 

'  it 
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It  bound  her  miftrefs,  who  was  of  full  age  ;  and  therefore  ordered 

the  writ  of  inquiry  to  be  filed. 
I  Vent.  51.  Ag-ain,  an  infant  brought  an  ajfumpftt  by  his  guardian,  and  de- 
'  '^'"/'-  -5-  clared,  that  whereas  the  defendant  entered  into  his  clofe,  and  tut 
S.  C.  Smitii  Ji'S  grafs,  that  in  confideration  he  would  permit  him  to  make  it 
V.  Bow.  n,  hay,  and  carry  it  away,  he  promifed  to  give  him  fix  pounds  for  it : 
^h^  '  ;^,^""  upon  this  declaration  the  defendant  demurred,  fuppofing  it  to  be 
abovei"        ^o  confideration  ;  for  the  infant  was  not  bound  by  his  permiflion, 

but  might  fue  him  notwithflanding  j  but  the  court  gave  judgment 

for  the  plaintiff. 
»  Sid.  109.        So,  on  a  promife  to  pay  the  plaintiff,  an  infant,  the  value  of  fuch 
Davis  and      j^nd    jj^  coufiderauon  the  plaintiff  would  fuffcr  the  defendant  to 
ton.  enjoy  the  faid  land  after  the  death  of  A.^  to  the  time  of  his  full 

age,  the  plaintiff  had  judgment,  though  he  was  not  bound  by  the 

contrail. 
Sid.  4t.  So,  on  a  promife  to  an  infant  to  do  fuch  an  aft,  in  confidera- 

^^^  *•  tion  that  the  infant  promifed  to  pay  fuch  a  fum,  in  ajfumpjit  by 
re'fter's  '  ^^  infant,  he  had  judgment,  though  the  money  was  not  paid; 
cafe.  for  the  court  held,  that  the  infant's  promife  was  only  voidable  at 

his  own  election,  and  not  at  the  ele<^ion  of  him  to  whom  it  was 

made, 
.p^jjj^  So,  if  a  man  of  full  age  and  a  female  of  fifteen  promife  to  inter- 

5  Geo.  2.  marry,  and  after  requeft  by  her,  he  marries  another  woman,  an 
Holt  ami       adion  on  the  cafe  lies  againft  him  for  the  violation  of  the  contra£l:: 

T^ard    ad-  .  ^     .  . 

jud'^d,         for  though  obje6led  that  this  was  mtdum  pactum ^  and  not  reciprocal, 
aStra.  937.  as  the  man  could  not  compel  her,  being  an  infant,  to  perform  her 
3  Barnard,    promife,  yet  being  voidable  as  to  herfelf  only,  as  fhe  finds  it  for 
Fitzgi'b.iys^  her  benefit,  it  fliall  bind  him,  being  of  full  age. 
275.     3Atk.  3c6. 

Cited  m  the       If  an  infant  lofe  money  at  play,  which  the  winner  takes,  fuch 

"li^w^d''  *^'i^i"g  'S  a  converfion,  and  trover  and  converfion  lies  for  the  infant 

to  have  been  for  the  fum  fo  received;  but   if  the  infant  had  won,  he  might 

fo  held  by  have  retained  the  money,  and  no  a£lion  would  have  laid  againit 

?!.f'f-J-  him  for  it. 

Hil.3Annae, 

in  B.  R.  in  the  cafe  of  Barker  and  Medlicot;  but  the  a£lion  there  brought  was  an  indehttatus  aJfumpJit, 
and  for  tliac  caufe  die  plaintiff  was  nonfuited,  bccaufe  the  foundation  of  the  aftion  was  a  tort,  and 
the  udtion  brought  founded  in  contract.     Fitzg.  279. 

Lord  Brook        [Upon  a  bill  for  a  partition  between  an  adult  and  an  infant,  as 
V.  Lord  and   the  latter  cannot  convey  till  he  comes  of  age,  the  court  will  there- 
ford*^  z?'.     f"''^  refpite  the  conveyances  on  the  part  of  the  adult ;  and  this,  it 
Wms.  518.    feems,  whether  the  infant  be  plaintiff  or  defendant.] 
Tuckfield  V.  Buller,  Ambl.  197. 

5;.  At  what  Time  voidable  Acts  are  to  be  avoided. 

Co. Lit.  380.  Here  we  mud  obferve  a  diverfity  between  matters  of  record 
Godb"^^'*  ^'^"^  ^^  fuffered  by  an  infant,  and  matters  in  fait ;  that  he  may 
Winch. 1 14.  avoid  matters  mfalty  either  within  age,  or  at  full  age  ;  but  mat- 
Yeiv.  155.  ters  of  record,  as  ftatutes  merchant  and  of  the  flaple,  recognizances 
^  Alod  'z'*  3^'^'^owledged  by  him,  or  a  fine  levied  by  him,  recovery  againfl 
him  by  default  in  a  real  adtion,  (faving  in  dower,)  mull  be  avoided, 

4  viz. 
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viz.  the  ftatute,  bfcy  by  audita  querela,  and  the  fine  and  recovery 
during  his  minority  ;  for  being  judicial  a£ls,  taken  by  a  court  or 
judge,  the  nonage  of  the  party  to  avoid  the  fame  (hall  be  tried  by 
infpe£lion,  and  not  by  the  country. 

And  as  an  infant  cannot  avoid  a  recognizance,  ^c.  but  during  And.  25, 
his  minority,  fo  if  an  infant  enters  into  a  recognizance,  is'c.  and  **^- 
brings  an  audita  querela  to  reverfe  it,  and  the  judges,  upon  infpec-  gj^  p^",^, 
tion,  find  him  within  age,  and  therefore  adjudge  the  recognizance  Dyer,  232^ 
void,  and  difcharge  the  infant ;  but  the  conufee  afte^'  reverfes  the  P'-9- 
judgment  in  the  audita  querela  for  error,  the  infant,  after  his  full  age,  \so.^'  '^^' 
IhalJ  have  no  new  audita  querela  to  vacate  the  recognizance,  though  z  And.  158. 
it  once  appeared  to  the  judges  that  he  was  within  age  when   he  ^°^o-a-s- 
entered  into  the  contra£l ;-  and  the  reafon  hereof  is,  becaufe  the  yeiv.^'gs!  ' 
infant  in  no  cafe  after  his  full  age  can  fet  afide  the  recognizance  Reg- 149, 
or  llatute  :  for,  i/?,  the  writ  in  the  regilter  runs  quod  conufor  adtutic  '^?',, 
ijf  adhuc  infra  atatern  exijlitj  and  therefore  cannot  have  it  at  full  p,  t;  b! 
age  without  altering  the  form  of  the  writ,     idly,  When  the  judg-  105. 
ment  of  the  audita  querela  is  reverfed  by  a  writ  of  error,  it  is  en- 
tirely fet  afide,  and  in  all  refpe£ls  ufelefs  as  if  it  had  never  been 
given,  and  confequently  can  obtain  no  credit,  fliould  the  conufcr 
produce  the  record.     3^/y,  When  the  conufor  is  of  full  age,  there 
will  be  no  averment  admitted  againft  the  recognizance,  klfc.  which 
is  an  adl  of  record  ;  and  it  is  prefumed  by  the  record  that  the  co- 
nufor was  of  full  age,  fmce  the  judge,  or  other  officer  that  took 
the  recognizance,  is'c.,  fufFered  him  to  enter  into  them. 

But  if  an  infant  bargain  and  fell  lands  by  deed  indented  and  en-  zlnil.  673; 
rolled,  he  may  avoid  it  at  any  time, 

Alfo,  it  is  faid,  that  if  an  infant  appear  by  attorney,  and  fufFer  i  Sid.  311. 
a  recovery,  it  may  for  this  error  be  reverfed  after  the  infant  comes  '  Lev.  141. 
of  age,  becaufe  it  fiiall  be  tried  by  the  country  whether  the  war-  ^  *°^  ^°^' 
xant  of  attorney  was  made  when  under  age  or  not, 

6.  By  whom  to  be  avoided. 

It  feems  agreed  as  a  general  rule,  that  none  but  the  Infant  him-  8  Co.  42.  b. 
felf,  or  his  reprefentatives  privies  In  blood,  can  avoid  (a)  a  convey-  -  ^^^-  4-^^' 
ance  made  by  the  infant  during  his  nonage.  °j '    ^^' 

(a)  This  muft  be  undtrftood  fuch  a  conveyance  as  is,  in  its  own.  iiarure,  voidable  by  the  infant,  Sec. 
loch  as  a  feottment,  &c.  and  not  abfolutely  void,  as  a  furrender,  grant,  rtleafe,  which  being  void  ab  ir.itio, 
are  fo  to  all  men,  and  of  which  all  perlons  may  take  advantage.     Carth.  436.     3  Mod.  301.,  &c. 

As,  if  an  infant  feifed  in  fee  make  a  feofiinent,  and  die,  his  heir  8  Co.  42.  b. 
fhall  enter. 

So,  if  feifed  in  tail-male,  he  make  a  feoffment,  and  [h)  die,  his  8  Co.  43.  a. 

fon  being  heir  general  and  fpecial  may  enter.  (^)  So,tho* 

^  °  .  attainted  of 

felony.     8  Co.  43.  a. But  by  Co.  Lit.  337.  a.  it  is  otherwife  in  fuch  cafe,  becaufe  his  entry  is  not 

lawful  in  refpeft  of  his  eftateonly,  but  of  his  blood  aifj,  which  is  corrupt'-d. 

And  if  behave  no  fons,  but  only  daughters,  his  brother,  being  SCo.43. 
his  fpecial  heir  per  forinam  doni  made  to  his  father,  may  avoid 
the  feotfment,  becaufe  he  is  privy  in  blood,  and  has  the  land  only 
by  defcent. 

But 
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s  Co.  43.  a.       But  privies  in  eftate  cannot  avoid  («)  a  conveyance  made  by  an 

(<2)   But  if        J^f^j^t^ 

tenant  in 

tail  within  age  come  in  as  1  vouchee  by  attorney  in  a  common  recovery,  Vie  In  remainder  msy  aflign  this 
for  error  ;  for  he  is  party  in  intereft  to  the  recovery  ;  a.-.d  where  a  man's  infjreft  is  bound  by  another's 
i€t,  it  is  but  rcafonable  he  fliould  be  allowed  to  free  himfelf  from  the  mifchlef  of  it,  by  taking  advan- 
tage of  any  error  in  it.  But  for  this  liJe  Roll.  Abr.  755.  Bridg.  75.  Roll.  Rep.  301.  Cro.  £lii. 
739.     Palm.  123.     Allen,  75. 

8  Co.  43.  As  if  tenant  in  tail,  being  within  age,  make  a  feofflnent,  and 

ButinPalm.  ^jjg  without  iflue,  the  donor  (liall  not  enter,  becaufe  he  was 
Mftis  cited    privy  only  in  edate,  and  no  right  accrued  to  him  by  the  death  of 

and  denied      the  doriCe. 
by  Hough- 
ton, juftice,  to  be  law,  who  faid,  the  feoffment  by  an  infant  could  not  put  him  to  h'ls  formedon  by  a 
difcontinuance,  and  then  if  he  could  not  enter,  he  would  be  without  remedy. 

SCo.  43.  a.       So,  if  there  be  two  joint-tenants  within  age,  and  one  of  them 
^^  ^s'p      ^''^^^^  ^  feoffment  in  fee  of  his  moiety,  and  die,  the  furvivor  can- 
^        *    *    not  enter  -,  for  by  the  feoffment  the  jointure  was  fevered,   fo  long 
as  the  feoffment  continued  in  force,  and  therefore  the  heir  of  the 
feoffor  may  have  a  ditm  fu'it  vifra  atatcm^  or  enter  into  the  moiety. 
8  00.43-  a.        But  if  both  had  joined  in  the  feoffment,  and  one  had  died,  the 
right  had  furvived  to  the  other,  and  he  fliould  have  had  the  land 
from  the  firfl  feoffor. 
Co.  43.  b.         If  a  man  within  age,  feifed  in  right  of  his  wife,  make  a  feoff- 
Lit.  ^  633.    nient,    and    die,    his    heir    cannot    enter,    becaufe  no  right    de- 
fcends  to  him ;  but  inafmuch  as  the  baron,  if  he  had  lived,  might 
have  entered  in  the  right  of  his  wife  only,  and  not  in  refpe£l  of 
any  right  which  he  himfelf  had,  the  wife  (even  before  the  32  -f/.  8. 
cap.  28.)  might  in  fuch  cafe  have  entered  in  her  own  right. 
8  Co,43.b.        But  if  the  feme,  being  oi;iy  tenant  in  tail,  and  the  baron  within 
Co.  Lit.        ggg^  j)jj^  made  a  gift  in  tail  to  another,  by  which  the  baron  gained 
•*  a  new  reverfion  in  fee,  and  died,  the  wife  might  enter,  or  the  heir 

of  the  baron  who  had  a  new  reverfion  defcended  to  him  ;  but  if 
the  heir  had  entered,  and  defeated  the  tail  given  by  the  infant,  his 
eftate  vanifhed,  and  by  operation  of  law,  the  feme  was  immedi- 
ately feifed  of  her  old  eftate. 
8  Co.  44.  a.  Privies  in  law,  as  the  lord  by  efcheat,  fhall  not  avoid  a  convey- 
ance made  by  an  infant. 
S  Co.  43.  As  if  an  infant  make  a  feoffment,  and  die  without  heir,  the  lord 

45.  Whit-  ^^\\  ^Qt;  avoid  it ;  but  becaufe  that  in  this  cafe  it  appeared  the 
cafe  Dye!-  feoffment  M'as  executed  by  letter  of  attorney  made  by  the  infant, 
b.  it  was  refolved  to  be  void,  and  that  the  land  ftiould  efcheat  to  the 

queen. 


a  Roll. 
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7.  In  what  Manner  they  are  to  be  avoided. 


Co.L;t.3So.       As  to  fines  and  recoveries,  they  being,  as  hath  been  already  ob- 

a  inft.  4S3.  fervetjj  matters  of  record,  are  regularly  to  be  avoided  by  writ  of 

error,  which  muft  be  brought  during  the  infant's  minority,  that 

the  court  may  infpedl:  the  infant,  and  (o  vacate  the  contract  with 

the  fame  folemnity  that  it  was  entered  into. 

Therefore, 


Jinfanc^  anti  0ge.  609 

Therefore,  if  an  infant  fuffer  a  common  recovery,  In  which  he  Roll.  Abr. 
comes  in  as  vouchee  in  his  proper  perfon,  and  not  by  guardian,  742. 

-.1.  1      1  •     /I     11  1  •      1  1  •         1  1         1  •  •        r  Styl.  246. 

though  this  Ihali  not  bmd  hnn,  but  that  he  may  m  a  writ  01  error 
avoid  it,  becaufe  it  is  error  in  law  ;  yet  at  his  full  age  he  cannot 
enter  into  the  land,  and  avoid  it  by  his  entry,  before  he  has  feverfed 
it  by  a  writ  of  error;  for  judgments  are  not  to  be  fubverted  by 
matter  in  pais  without  matter  of  record. 

If  a  feme  covert,  being  under  age,  levies  a  fine,  which  Ihe  is  2  Vent,  -so.' 
afterwards  willing  to  reverfe,  {he  may  be  brought  into  court  by  ^°^-  *4-|' 
habeas  corpus^  that  (he  may  be  infpe£led  :  and,  it  feems,   the  fine  |f  .j^^,  x\t, 
may  be  fet  afide  on  motion  :  for  the  hufband  may  not  be  willing,  Fines  e^id 
nor  permit  her  to  bring  or  proceed  in  a  writ  of  eiTor.  Recoveries, 

Alfo  it  hath  been  holden,  that  if  a  feme  covert,  being  an  infant,  Pafch. 
Is  about  to  levy  a  fine,  her  relations  may  enter  a  caveat^  and  that  V^l-^^"- 
then  the  court  will  fet  afide  all  proceedings  after  fuch  entry,  but  v.  Owens, 
that  if  they  fufFer  the  fine  to  pafs,  they  cannot  by  any  means  re-  {a)  where 
verfe  it  after  the  infant's  death ;  but  it  feems  that  the  fine  being  ^^jg^°^';'^ 
taken  by  virtue   of  a  dedimus  potejlatem^  and  the  commiffioners  formations 
knowing  the  party  to  be  an  infant,  may  be  (a)  fined  at  the  dif-  to  be  filed 
cretion  of  the  court,  as  they  were  in  this  cafe,  the  one  -xool.  and  ^s^^'^"'"- 
the  Other  200  /.  who  took  a 

fine  from  an  infant.     3  Lev.  36.     Eat  for  this -z-'/i^  12  Co.  124.     2  Roll.  Rep.  113.     Cro.  Eliz.  531. 

As  infants,  at  their  peril,  are  obliged  to  avoid  fines  and  recove-  Dyer,  23z> 
Ties  by  writ  of  error,  during  their  minority,  fo  muft  they  avoid  ^^s- 149* 
recognizances  and  ftatutes  entered  into  by  them,  and  this  by  [h)  f."n.'  b. 
audita  querela  during  their  minority  likewife,  that  the  courts  may  105. 
have  the  like  opportunity  of  determining  by  infpe£lion  as  to  their  ^.Imt.  673. 
nonage  •,  for  being  matters  of  record,  they  muft,  according  to  the  -^^o^j,^  jg 

rule,  be  diflblved  eo  ligamine  quo  ligai2tur.  Cro.  jac.  5. 

2  Roll. 
Abr.  57.     2  Bulft.  320.      3  Mod.  229.      (3)   That  an  infant  may  bring  an  audita  querela  to  avoid  a 
ftatute  for  his  nonage,  although  it  be  not  certified  or  returned  in  any  court.     And.  228 — And  there 
faid,  that  the  common  practice  w.is  fo,  elfe  the  conufor  might  be  of  age  before  the  conufee  would  pro- 
cure it  to  be  certified  j  &  -vide  3  Bulft.  307. 

\iA.y  being  within  age,  becomes  bail  for  5.,  and  after  two/ci.  Yelv.  15;. 
Ja.  and  nihil  returned,  judgment  is  given  againft  y^.,  ^c,  he  may  ^'°'  J^"^- 
have  an  audita  querela  and  avoid  the  recognizance,  and  fo  the  judg-  ^J,v/co*. 
nrent  thereupon  of  confequence  fhall  be  avoided.  Ent.  87, 

Where  an  infant  was  bail,  and  taken  in  execution,  and  he  brought  an  audita  querela,  and  moved  to  be 
infpedted  ;  the  court,  as  a  matter  difcretionary,  lefufed  ta  admit  him  to  bail  till  he  corroborated  his 
allegation  by  the  oaths  of  witneffps;  which  he  having  done,  and  the  copy  of  the  regilter  where  he  was 
born  being  produced,  he  was  difcharged  ;  but  if  he  had  brought  his  audita  querela  before  he  was  taken  ia 
execution,  he  mull  have  had  zjuferjedeai  of  coutfe.     Carch.  278.  (£  lid- Jufra,  letter  (D). 

But  if  -^.,  being  within  age,  enters  into  bond  to  i?.,  who  pro-  Cro.  Jac. 
cures  C,  without  any  vi^arrant  to  appear  for  A.,  and  confefTes  a  *594-  ^ut 

1  1  /t    n     II  1  I-  r      I         1        tor  this  i-.'rfif 

judgment  thereupon,  yet  A.  Ihall  not  have  an  audita  querela,  but  he  :it,^;fcrr«y. 

muft  take  his  remedy  by  a£lion  of  deceit  againft  the  attorney. 

If  an  infant  makes  a  feoffment,  he  may  enter,  (c)  either  within  Co.L;t.247. 

ape,  or  at  full  age  ;  and  if  he  dies,  his  heir  may  enter,  or  have  a  dum  t"- 24S.  a. 

/-  -^  •    /-         ,  '  (<:)   But 

Jmt  infra  atatem.  ^  though  the 

infant  may  avoid  bit  feoffment  by  entry  during  his  nonage,  yet  he  cannot  have  a  dumfmt  infra  atatem. 
Vol.  hi.  R  t  .  tiU 
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till  he  comes  to  his  fjll  age  ;  for  he  '\i  »llowed  to  enter,  that  he  may  fave  to  himf^If  the  profits  in  the 
mean  ti.Tic  ;  but  fuch  entry,  being  the  aft  of  an  infant,  feems  to  be  as  voidable  at  full  age  as  liis 
feoffment  ;  but  if  lie  was  to  recover  in  a  writ  of  duin  fi.it  infra  letatem,  it  would  for  ever  bind  him, 
ind  tliercfore  it  can  only  be  brought  when  he  comes  of  full  aj;e.     F.  N.  B.  192.     See  ante. 


192 


C0.Lit.337,       If  hufband  and  wife  are  both  within  age,  and  they  by  indenture 
r.  N.B.  jqJj,  j^  3  feoifment,  and  the  hufband  dies,  the  wife  may  enter,  or 
have  a  dumfuit  infra  atatem. 
Co.  Lit.  But  {a)  if  flie  was  of  full  age,  (lie  fliall  not  have  a  dumfuii  infra 

337-^3.  ^      atntem  for  the  nonage  of  her  hufband,  though  they  be  but  ens 
if  fii?v\S''    perfon  in  law. 

within  age,  and  the  baron  of  full  age.     F.  N.  B.  192. 

Co.'Lit.3;7.  If  two  joint-tennnts,  being  v/ithin  age,  make  a  feoffment, 
'■  ^*^''o^*  though  they  may  join  in  a  writ  of  right,  yet  they  cannot  in  a  dum 

fuit  infra  atatem  ;  for  the  nonage  of  one,  is  not  the  nonnge  of  the 

other. 
Cro.  Eliz.          If  an  infant  furrenders  a  copyhold  eflate,  and  dies,  his  heir  may 
$0.    Leon.    e,^ter  without  being  put  to  liis  writ  of  dinn  fiiit  itfrn  atatem ;  for 
judged.         fuch  furrender  was  but  (^)  a  conveyance  by  matter  in /!a/j-,^  which 
(^)  Th.1t      cannot  bind  an  infant,  but  that  he  or  his  heirs  may  enter,  or  bring 

funendcrr,      tjcfpafs. 

grants,  re-  >■ 

leafes,  &c.  which  arc  faid  to  be  void  ah  hi'uh,  may  be  avoided  by  entry,  afllfe,  &c.  at  any  time.     Cro. 

Car.  IC3.      2  Roll.  Abr.  728.     Show.  P.  Cafes,   153.      Carth.  436.-«-But  a   feoffment  by  an  infant 

with  livety  cannot  be  avoided  by  afTifc  without  entry.     Bro.  Difleifm,  63.'  .  Secus,  if  the  livery  was 

ky  letter  of  attorney,     Bro.  Diffeifin,  63. 

Bro.  tit.  If  an  infant  make  a  leafe  for  years,  though  he  referve  no  rent 

Leafes,  so.  thcrcon,  he  cannot  plead  non  efl  fncltmiy  but  muft  avoid  it  by  plead- 

857*       *  ^"S  ^^^  fpecial  matter  of  his  infancy. 

J0C0.43.  5C0.  119.     2lnft.4S3.     Moor,  pi.  132.     Poph.  178. 

Salk.  279.  So,  if  an  infant  enter  into  an  obligation,  which  takes  effe^l:  by 
t'  b"''^C  [  ^'^^^^"S  ^"^  delivery,  and  confequently  is  [c)  a  deliberate  a£l,  he  can 
(c)  The       only  avoid  it  by  pleading  the  fpecial  matter  of  his  infancy. 

deeds  of  infants  have  the  form,  though  not  the  operation  of  deeds  ;  fo  that  jion  efi  faBum  cannot  be 
pleaded  thereto,  without  (hewing  fonie  fpecial  matter  to  make  them  of  no  efficacy.  3  Mod.  310. /if/- 
Cur.  [But  the  re.ifon  that  infancy  muft  be  plended  fpecially  to  avoid  the  deed,  is,  not  becaufc  it  has  the 
form  of  a  deed,  but  becaufe  it  has  an  operation  from  the  deiivtry.     Per  Lord  Mansfield,   3  Burr.  1S05.J 

iLcv.f4-5'  But  in  affnmffit  againft  an  infant,  he  may  give  infancy  in 
Saik.  279.     evidence,  and  need  not  plead  it ;  for  the  promife  of  an  infant  ig 

abfolutely  void. 
F.  N.  B,  If  the  heir  within  age  afTign  to  the  wife  more  land  in  dower  than 

i|8.^  Co.  (lie  ought  to  have,  he  himfelf  fhall  have  a  writ  of  admeafurement 
2'inft?*367.  °^  slower  at  {d)  full  age,  by  the  common  law  :  fo,  if  too  much  be 
_(r)  %^rf,    aiTigned  in  dower  by  the  heir  within  age,  or  his  guardian  in.chival- 

''" '      ry,  and  the  heir  die,  his  heir  fliall  have  fuch  writ  to  reftify  the 

afiignnient :  but  the  heir,  in  whofe  time  the  aCfignmcnt  of  too 
much  was  by  the  guardian,  cannot  have  fuch  writ  till  his  full  age, 
becaufe  till  then  the  intereil  of  the  guardian  continues,  and  if  any- 
wrong  be  done,  it  is  to  the  guardian  himfelf,  and  not  to  the  heir, 
.ifl.  $'•7.  If  the  heir  within  age,  before  the  guardian  enters,  affigns  too 
much  in  dower,  the  guardian  fliail  have  a  writ  of  admeafurement 

of 


if  not  with 
in  age 
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of  dower  by  the  ftatute  of  W.  2.  cap.  7.  before  which  ftatute  the 
guardian  had  no  remedy ;  becnufe  the  writ  of  admeafurement 
being  a  real  a£lion  lay  not  for  the  guardian,  who  had  but  a  chat- 
tel :  alfo,  by  the  fame  ftatute  it  is  provided,  that  if  the  guardian 
purfue  fuch  writ  faintly,  or  by  collufion  with  the  wife,  the  heir  at 
full  age  fhall  have  a  writ  of  admeafurement,  and  may  allege  the 
faint  pleading  or  collufion  generally. 

8.  Of  the  Confirmation  of  voidable  A£l:s. 

The  privilege  the  law  allows  infants  being  entirely  calculated  Co.  Lit. 
for  their  benefit,  hence  at  their  fall  age  they  are  allowed  to  ratify  5-  a. 
and  confirm  their  contra6ls,  or  to  refcind  and  break  through  them,'  ^  *"  "  *°^* 
as  it  (hall  feem  moft  for  their  advantage  ;  and  therefore  the  pur- 
chafe  of  an  infant  is  only  voidable,  and  vefts  the  freehold  in  him 
till  he  difagrees  thereto;  and  his  continuing  in  poflefTion  after  he 
comes  of  age  is  a  tacit  confent  and  confirmation  thereof,  fince  it  is 
to  turn  to  his  advantage. 

If  an  infant  takes  a  leafe  for  years  of  land,  rendering  rent,  v/hich  Cro.  Jac. 
is  in  arrear  for  feveral  years,  then  the  infant  comes  of  age,  and  V:°\ 
flill  continues  the  occupation  of  the  land  ;  this  makes  the  leafe  ^  ijuift.  60*. 
good  and  unavoidable,  and  by  confequence,  makes  him  chargeable  Roll.  Abr. 
with  all  the  arrears  incurred  during  his  minority ;  for  though  at  'Y]^/^' 
full  age  he  might  have  departed  from  his  bargain,  and  tliereby  between 
have  avoided  payment  of  the  arrears  which  the  leflbr  fufflred  to  Ketdey  and 
incur  during  his  minority;  yet  his  continuance  in  pofilflion  after  ^"'°'* 
his  full  age  ratifies  and  affirms  the  contract  ab  initio^  and  fo  gives 
remedy  for  the  arrears  of  rent  incurred  from  the  time  of  the  con- 
tradl  made. 

But  it  is  faid,  that  if  an  infant  poflefled  of  a  term  for  years  fells  Dalf.  64. 
it  for  money,  and  after  he  comes  of  full  age  receives  part  of  the  /«''/^«''«"«« 
money  for  it,  he  (hall  avoid  the  grant  notwithftanding ;  for  the  ifthis!"noC 
contrail:  being  void  in  the  commencement,  it  cannot  be  made  good  an  affirm- 
by  any  fubfequent  ad  *.  ^  ,^""  °^  ""^^ 

'        '  *  contract  r  -vide  wjra» 

Yet  it  hath  been  ruled  in  Chancery,  that  If  an  infant  makes  an  Vern.  132. 
agreement,  and  receives  intereft  under  it  after  he  comes  of  full 
age,  fuch  agreement  fliall  be  decreed  againft  him. 

So,  if  an  infant  make  an  exchange  of  lands,  and  continues  In  sVem.  225. 
pofleffion  after  he  comes  of  age,  he  Ihall  be  bound  by  it.  t^"  ^«'''^'«« 

Alfo,  where  an  Infant  defired  the  lands  fubje<£l  to  a  truft  for  zVem.  aa^. 
payment  of  younger  children's  portions  might  not  be  fold,  and 
offered  by  his  anfwer  to  fettle  other  lands  for  raifing  the  portions, 
it  was  holden,  that  he  (hould  be  bound  by  the  offer  made  by  him 
in  his  anfwer,  if  the  other  fide  were  thereby  delayed,  and  if  the 
infant  did  not  immediately  after  his  coming  of  age  apply  to  the 
court,  in  order  to  retraiSl  his  offer,  and  amend  his  anfwer. 

An  infant  made  a  leafe  for  years,  and  at  full  age  faid  to  the  lefTee,  4.  Leon.  4-. 
God  give  you  joy  of  it ;  this  was  holden  hy  Mead  a  good  affirmation 
6f  the  leafe  ;  for  this  is  a  ufual  compliment  to  exprefs  one's  aflent 
and  approbation  of  what  is  done. 

R  r  2  [A  mother, 
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SmUh  V.  [A  mother,  as  guardian  to  her  children,  who  were  all  infants,' 

Low,  I  Atk.  granted  a  building  leafe  of  a  pnrt  of  their  eftate  for  41  years  ;  her 
thi!  cafe-"  d  eldell  fon,  who  was  about  19  years  of  age,  joined  with  her  in  niak- 
Haniv.icke  ing  the  leafe,  and  covenanted  that  the  leflee  fhould  have  quiet  en- 
faid,that,  in  jovmcnt,  and  that  the  rell  of  the  children,  when  of  age,  fhould 
eq^iity!f  confirm  the  leafe:  the  children  all  arrived  at  age,  and  accepted 
uoman  is  the  relit  under  this  leafe  for  above  ten  years  after  the  youngcft 
bound  by  came  of  age  :  after  fuch  acceptance  they  brought  their  ejedlment 
coTuaftSadeagaind  the  lelTee,  who  thereupon  filed  his  bill  in  the  court  of 
duiing  iier  Clianccry  to  have  the  leafe  eftablifhed,  which  Lord  Hardivicke  de- 
minority,  if  j,j.g^(i^  principally  upon  the  ground  of  the  acceptance  of  the  rent 
pin-mSy,  for  fo  long  a  time  ;  and  as  it  was  againft  confcience  to  bring  the 
or  a  jointure  eic£lment,  he  ordered  that  the  plaintiff  (hould  have  cofts  at  law 

Ketfey's  111  debt  for  rent,  the  defendant  pleaded  infancy  at  the  time  of 

cafe,  tro.  thc  leafc  mraic  ;  and,  upon  demurrer,  the   court  held  the  leafe 

J^- 3j-°"  voidable  only  at  the  eledion  of  the  infant,  by  waving  the  land  be- 

tir.  ErifaKt!,  fore  the  rent-day  came':  but  the  defendant  not  having  fo  done, 

(K.),  s.  c.  and  being  of  age  before  the  rent-day  came,  the  plaintiff  had 

bythcnamc    •     .  A  '^  V  ♦^  r 

o.FCetile      J  augment.] 

V.  Eliot. 

3  Leon.  164.  If  an  infant  enters  into  an  obligation  for  payment  of  money,  and 

4  Leon.  5.  ^]j£  obligee  when  he  comes  of  age  threatens  to  fue  him,  and  the 
Le'on.'i'ii.'  infant  being  of  full  age  promifes,  in  confideration  of  forbearance, 
N.  Dyer,  that  he  would  pay  him,  this  promife  is  good,  and  (hall  bind  him, 
Fr^"   ?'°"  though  he  might  have  avoided  the  obligation  by  plea. 

But  Cro.  Elii.  7C0.  S.  P.  cont.  by  Fenner  cont.  Clinch,  and  RoL  Abr.  18.  S.  P.  cont.  &  -vide  Poph.  17S. 
Latch.  2  1.  Owen,  -^4.  [llde  et'iam  ccfitr.  Capper  v.  Davenant,  Tr.  29  Car.  2.  B.R.  Bull. 
Ni.rr.  153.] 

Ccmb.  5S1.  A  ho,  it  is  faid  to  have  been  ruled,  where  the  defendant  under 
^rs'^''^^  age  borrowed  money  of  the  plaintiff,  and  afterward  at  full  age 
\nCttiidkaii,  proir.ifed  to  pay  it  him,  that  this  is  a  good  confideration  for  thc 

V.^)  So,  if   promife,  and  the  defendant  fliall  be  charged  («). 

goods,  not 

ixcefTa  Kt,  be  delivered  to  an  infant,  and  after  he  comes  of  age  he  ratify  the  contraft  by  a  promife  to  pay, 
he  is  bound.  Southcnon  v.  Wiilock,  2  Sir.  690.  Per  Holt,  C.  J.  in  Hylling  v.  Haftings,  i  Ld.  Raym. 
^80.  S.  P.  Pii-  .^Uhliuril,  J.  in  Cockftiott  v.  Bennet,  2  Term  Rep.  648.  and  if  in  an  aftion  in  fuch  cafe 
the  defendant  deny  the  rauricaiion  of  the  contract  after  his  age  of  majority,  the  proof  of  infancy  lies  upoii 
him.  Bonhwick.  v.  Carruthers,  i  Term  Rep.  648.  However,  if  the  original  tranfaftion  be  not  per- 
feftly  fair,  and  the  infant  hi  entrapped  into  a  ratification  of  it  immediately  upon  his  coming  of  age, 
C(iuiiy  will  give  rciitf.     Brooke  v.  Gaily,  a  Atk.  34.] 

Abr.  iq.  ,  A!fc,  it  is  faid  to  have  been  decreed  in  Chancery,  that  If  an  In- 
^^2-  fant  borrows  a  fum  of  money,  for  which  he  gives  a  bond,  and  de- 

vifcs  liis  perfonal  eftate  (being  of  fufhcient  capacity)  for  the  pay- 
ment of  his  debts,  particularly  thofe  he  had  fet  his  hand  to,  this 
bond-debt  {hall  be  paid. 
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(K)    Of  the   Privileges   of   Infants   in   Suits   and 
Actions  by  and  againft  them :  And  herein, 

I.  How  far  the  Courts  take  care  of  the  Interefl:  of  Infants. 

"INFANTS  have  divers  judicial  privileges,  which  perfons  of  full  Cro.Jic. 
■*■  age  have  not;  as  if  judgment  be  given  againft  an  infant  by  (n)  -^H-  A'" 
default,  after  the  default  he  (hall  have  a  writ  of  error,  and  reverfo   j^lf^^  °;n 
the  judgment  for  his  nonage  ;  but  if  an  infant  after  appearance  the  caie  ot 
make  default,  judgment  fhall  be  given  againft  him.  ^^'0^!^ 

which  ■vide,  and  Hob.  266.  2  R.0I.  Rep.  14.  22.  S.  C.  [a)  That  this  murt:  be  underflcoi  ot'  <in  here- 
ditary right,  in  which  the  infant  ftall  not  lofe  by  default  ^  but  there  is  a  difference  betwixt  thofe  things 
which  concern  the  hereditary  right,  for  which  the  parol  fliall  demur,  and  thofe  actions  which  are  brought 
and  grounded  de  for.  tort  demefne,  as  in  walle,  difi'eiUn,  or  the  like  ;  for  in  thefe  the  infant  Ihall  not  be 
privileged,  quia  rnalitla Ju^pte:  tetatem.     Cro.  Jac.  467.  per  Crolte,  juftice. 

In  an  affife  againft  two,  of  which  one  is  an  infant,  if  they  make  29  AiT.  36. 

default  by  which  the  aflife  is  awarded, -and  after  the  aflife  remains  ^^°"-  '^^'■• 

for  default  of  jurors,  yet  the  infant  fliall  be,received  to  plead  af-  ''^''    *   * 
terwards. 

In  an  affife  by  an  infant,  if  the  tenant  pleads  an  ill  bar,   and  37  Aff.  5. 

the  infant  replies,  by  which  he  makes  the  bar  good,  if  the  plain-  ^°^'-  ^'"■' 

titf  had  been  of  full  age,  yet  this  fliall  not  make  the  bar  good  [MThati'a 

againft  the  infant;  but  if  the  judgment  be  for  the  tenant  tliere-  cafe  of  ah 

upon,  this  is  error  ;  for  the  court  ought  to  (b)  plead  for  the  infant,  I'^'^n^  the 

r         1  1  r       r  1  •  ^  V    >  r  .  '   judgesought 

Jor  the  tendernefs  of  his  age.  to  be  his  counfeiiors.    Cro.  jac.466. 

In  debt  againft  an  infant  for  rent  arrear,  the  defendant  de-  2Ddr.69.  J 
murred  to  the  declaration,  and  afterwards  pleaded  to  ifllie,  and  *  ^^d  qu.  ijT 
the  court  held  that  the  infant  may  wave  his  demurrer  in  the  fam^  '*"'"  ^^'"■'^,  1^ 

.  '  wou.d  not  ^^^  . 

term,  but  not  in  a  fubfequent  ens  *.  on  motion  k"* 

give  leave,  in  the  fecond  term,  to  waive  the  demurrer  ? ' 

If  in  a  formedon  in  remainder  the  tenant  pleads  infancy,  and  Lev.  16-?. 
that  the  remainder  defcended  to  him,  and  prays  his  age,  and  the  ^'•^-  '^S- 
demandant  pleads  that  the  remainder  did  not  defcend  to  him,  and  coTand  Ani- 
thereupon  iflue  is  joined,  and  found  for  the  demandant,  a  hn^^l  cot,  ad- 
judgment fhall  be  given,  notwithftanding  the  infancy  of  the   te-  J^'^S'^'i' 
nant ;  for  in  all  cafes  where  the  iflue  is  upon  a  dilatory  plea,  and 
tried  per  paisy  the  judgment  is  peremptory. 

An  infant  (hall  be  privileged  from  tine  and  imprifonment  in  Hal.  Hift. 
thofe  cafes  in  which  perfons  of  full  age  ftiall  be  thus  puniflied  ;  P'C.2o, 
as,  if  an  infant  in  an  aflife  vouch  a  record,  and  fail  at  the  day,  ^^  .' 
he  fiiall  not  be  imprifoned,  although  the  ftatute  of  IFcJlin.  2.  Bridg.  173. 
cap.  2^.  that  gives  imprifonment  in  fuch  a  cafe,  is  general:  alfo,  ^_^''Ji'^", 
if  guilty  of  a  forcible  entry,  though  he  may  be  fined  for  the  fame,  capLtlrpro 
yet  he  cannot  be  imprifoned:  fo,  if  an  infant  be  convict  in  an /'.« istaicen 
adlion  of  trefpafs  vi  Isf  armisy  the  entry  muft  be  nihil  defitiCy  fed  ^'"''^  ^    ^ 
pardonatur  quia  infans\.  c,  ,2, 

An  infant  being  plaintiff  or  demandant  fhall  not  be  amerced;  C0.Lit.j27. 
and  this  is  the  reafon  Lc\  he  Ihall  not  find  pledges.  ^ '^°-  ^'-  ^ 

*   '  t         «_>  2  Bui;t.270. 

Palm.  51S.     Rol.  Abr.  214.  2S8.     (c)  That  he  ihall  not  find  pledges,  Cro.  Car.  161.  adjudged. 

R  r  3  But 
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Roil.  Abr.  But  an  infant  defendant  fhall  be  amerced  if  he  pleads  with  thtf 
S14.  t  ro.  demandant,  and  the  matter  is  found  againft  him  ;  {a)  but  he  fhall 
(a)  And  ihe  be  pai  doned  of  courfe. 

entry  in  in-^h  cik  i^  nU-' In  mf.rkord'ia,  Jed  fardonatur  quia  Infans,  2  Co.  61.  Palm,  518.  Nihil  iit 
r:ifcrnord:a  ^tiia  irfuns.     Cio.  Car.  410.     See  the  note ja^ra. 

Dyer,  33S.  But  if  an  infant  brings  an  acSlion  by  his  prochein  amy,  and  pend* 
pi-  4^'         injT  the  action  comes  of  full  age,  and  makes  an  attorney,  and  after 

is  nonfuit,  he  fhall  be  amerced. 
RoU.  Abr.  If  an  infant  brings  an  aQion  of  trefpafs  by  guardian  againft 

'old  '^'J'*'"  two,  and  the  defendants  plead  not  guilty,  and  at  the  ulfi pr'ws  the 
Angoiih,      plaintiff  appears  in  perfon,  and  a  verdict  is  found  for  the  plaintiff 
adjudged,      for  part,  and  not  guilty  for  the  reft,  and  one  of  the  defendants 
is  found  not  guilty,  and  judgment  is  given,  for  the  plaintift',  for 
that  for  which  the  verdi£l  is  given  for  him,  ^  quod  nil  capiat  per 
biliam  for  the  reft,  fad  nihil  de  mifericordia  pro  falfo  clamore,   ^c» 
quia  qiierens  tempore  tranfgrejftonis  pradiQ.  faB.  intra  atatem  exi/l- 
ebaty  yet  this  is  good,  and  no  error. 
5  Co.  4.9.  If  a  pnecipe  he  brought  againft  an  infant,  and  pending  the  plea 

Ro°iridp'^*  ^^  comes  of  full  age,  he  fhall  be  amerced  for  the  delay  after  he 
a94.  comes  of  full  age. 

3Bu;f.  151.       If  an  infant  by  his  guardian  or  prochien  amv  hxings  an  eje<fl:"' 

EUi^mtnt      ^^"^  which  is  found  againft  him,  and  the  guardian,  ^c.  becomes 

infolvent,  the  infant  himfeif  muft  ani'wer  the  cofts ;  becaufe  the 

rule  was  entered  into  for  the  infant's  benefit ;  and  infants  muft 

not  difturb  the  pofreffion  of  others  by  unlawful  entries,  without 

being  punifhed  with  cofts. 

aVern.342.        The  intereft  of  infants  is  fo  far  regarded  and  taken  care  of  in 

cV.Tn'his  *^^  court  of  (b)  Chancery,  that  no  decree  fhall  be  made  againft  an 

argument  of  infant  without  giving  him  a  day  to  fhew  caufe  againft  it,  when 

the  cafe  of     he  comes  of  ate.     An    nfant  may  by  his  prochein  amy   call  his 

Lord  Falk.  J-         ..  .  ,.-'-'.  .-^      .  Tr        /I 

land  ai;d  guardian  to  an  account,  even  durmg  hs  mmonty.  If  a  nranger 
Bertie.  [But  enteis,  and  receives  the  profits  of  an  infant's  eftate,  he  (hall,  in 
hc'^n^t       confideratiou  of  this  court,  be  looked  upon  as  a  truftee  for  the 

bound  to  •    r  ■*■ 

xvait  til  he     Infant. 

comes  of  zg"  befoie  he  fseks  redrefs  ^gainfl  the  decree,  but  may  apply  for  that  purpofe  as  foon  as  he  thinks 
fie  j  and  may  do  this,  it  is  faid,  b)  bill  of  revitw,  rehearing,  cr  by  original  bill,  alleging  fpecially  the  errors 
in  the  former  decree.  Richmond  v.  Ta)leur,  i  P.  Wms.  736.]  (/>)  That  this  court  will  decree  build- 
ing leafes  foi  fixty  >ears  of  infants  eftaics,  when  it  appears  to  be  for  their  advantage.  2  Vern.  224. 
Thdt  it  wil,  not  luHer  an  infant  to  be  picjudiced  by  the  laches  of  his  tiuttees.  2  Vern.  368.  Nor  of 
his  guard;an.  Pieced.  Chan,  i  5  1 . — That  a  court  cf  equity  ma;.,  by  the  approbation  of  an  infant's  rela- 
tioH;,  allot  the  infant,  maintenance  out  of  a  truft  elb  e,  though  there  be  no  provifion  in  the  iruft  for 
that  p.irpofe;  and  this  is  Aunded  on  natural  juUJce.  2  Vern.  236.  [Itmay  make  an  oriTer  of 
maintenrince  for  an  infant,  though  no  caufe  be  depending.  Ex  parte  Whitfield,  3  Atk.  315.  Ex  parte 
Kent,  5  I5r.  Ch.  kep.  88.  It  may  change  too  the  nature  of  the  infant's  eltate  ;  Lord  Winchellca  v. 
Koiaiff,  I  Vern,  435.  Inviood  v.  Twjnc,  Ambl.  417.  and  fo,  it  feems,  may  guardians,  and  tiuitees, 
vvhcie  It  is  nia  ifefriy  tor  the  bti.c-fit  of  the  mfant.  See  the  laft  cafe.  The  quelbon,  as  to  the  power  of 
a  tiullet  to  charge  the  infant's  tftate,  arifiiig  in  Vtrnon  v.  Vtrnon,  Ch.  November  1789,  Lord  Thur- 
low  fiated  it  10  be  i  gcuci-j  rule,  ;hat  a  truftee  lliouid  net  ad  libitum  change  the  nature  of  an  infant's 
eftate  ;  but  htid,  that  the  uullees  having,  in  that  c;ife,  applied  the  perfonal  elhte  of  the  infant  in  perfor. 
mance  or  fat.sJaaio^.  of  .-.  conditiwn,  upon  v\h:ch  the  inrant  was  entitled  to  a  real  eftate,  that  was  not  a 
giound  foi  railing  a  •  ru(t  a^a.i.it  the  heir,  in  favour  of  dii  perfonal  rcpreicntacive  of  the  infant.  1  Fonbl, 
Y.^.luU.r.cti^f).^ 

aVent^^'  ^^  ^^^^^  ^^  ^  fcvcral  pavtics  to  a  fuit  in  Chancery,  and  it  appears 
2Ve"n."232.'  ^^^^  2"y  o"^  of  ^he  defendants  is  an  infant,  and  any  thing  is 

prayed 
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prayed  againfl:  him,  by  the  decree,  he  mud  have  a  day  given  him  ■'«)  This 
to  {hew  caufe  j  the  words  of  which  decree  are  thus ;  viz.  And  P'''>ce(s  is  by 
this  decree  is  to  be  binding  to  the  /aid  J.  S.  the  infant^  unlefs  hejhall  pig„a,  to  hz 
•within  ft X  months  after  he  f  jail  attain  his  age  of  tiuenty-one  years y  (be-  fervedoiuhe 
hig  ferved  with  [a)  procefs  for  thai  pur pofe^)  Jhew  unto  this  court  good  '^-'''^f"'-*"'  ^ 
Cauje  ^0  tl^e  contrary.  ingof  age,  and  it  is  a  judicial  writ,  and  mult  be  returned  in  term-time. 

If  he  fliews  no  caufe,  the  decree  is  made  abfolutely  upon  him  5  Abr.  E^. 
but  when  he  comes  of  age,  and  {hews  caufe  within  the  fix  ^^^'  *' 
months,  he  may  put  in  a  new  anfwer,  and  make  a  new  defence ; 
for  it  would  be  highly  unreafonable  to  conclude  him  by  what  his 
guardian  had  done,  who  perhaps  made  an  improper  defence,  or 
miltook  the  nature  of  his  cafe  •,  and  if  the  infant  notwithftanding 
were  to  be  bound  thereby,  it  would  be  to  no  purpofe  to  give  him 
a  day  to  {liew  caufe. 

Therefore  if  a  guardian  put  in  an  anfwer  to  a  bill  in  Chancery  Ecciefton 
for  an  infant  pn  oath,  fuch  anfwer  fhali  not  conclude  the  infant,  Y,-  ^"'y» 
nor  be  {b)  read  in  evidence  againft  him  ;  for  the  etFetl  of  an  in-  3  Mod.l^sg. 
fant's  anfwer  to  a  bill  in  Chancery  is  to  no  other  purpofe  than  i)bow.  S9. 
to  make    proper  parties,  fo  as  to  have  an   opportunity  to  take  s.c.  [roun- 
depofitions,  and  to  examine  witnefles,   to  prove   the   matter  in   ip.vVnis.* 

queftion.  504.  Napier 

V.  Lady  Ef- 
fingham, 2  P.  Wms.  401.  Wrottefley  v.  Bendi/h,  3  P.  Wmsi  237.  Bennett  v.  Lee,  a  Atlc.  531.  And 
exceptions  cannot  be  taken'to  an  infant's  anfwer.  Strudwick  v.  Pargiter,  Bunb.  338.  Coprland  v. 
Wheeler,  4  Br.  P.  C.  256.  And  in  a  fuit  againft  an  infant,  the  fervice  ofjubpcer.a  to  hear  ji-  ^ment  mud 
be  on  the  guardian,  not  on  the  infant.  l'a)lor  v.  Atwood,  2  P.  Wms.  643.  j  [b]  If  an  inta,..  puis  in  aa 
anfwer  by  guardian,  and  there  is  a  decree  a^ainft  him  without  any  day  given  him  to  ihew  caule,  fuca 
anfwer  (hail  not  be  read  or  admitted  as  evidence  againfthim  when  he  comes  of  age  ;  but  if  a  fu;ierannuatei 
defendant  puts  in  an  anfwer  by  his  guardian,  it  (hail  be  read  againft  nim  at  any  time  after,  for  he  is  fup- 
pofed  to  grow  worfe,  and  is  not  to  have  a  day  to  ihew  caufe.  Abr.  Eq.  281.  Levin  and  Ca\erly.  Vt» 
Ch.  229.  S.  C. 

But  it  feems  that  if  lands  are  devifed  to  be  fold  for  payment  of  aVern.  429, 
debts,  the  lands  may  be  decreed  to  be  fold  without  giving  the  heir  p'*"!^"  ^"'^^ 
who  is  an  infant  a  day  to  {liew  caufe  when  he  comes  of  age  ;  for  creed.  Pre-' 
nothing  defcends  to  him  ;  but  if  he  is  decreed  to  join  in  the  fale,  ced.  Chan. 
he  mult  have  a  day  after  he  comes  of  age.  '^5-  S-C. 

J  °  and  S.  P. 

[It  is  fajd  by  the  court  in  Whitechuvch  v.  Whitechurch,  9  Mod.  128.  that  "  in  cafes  of  trufls,  infants 
are  always  bound  by  decrees  of  thia  court ;  and  io  they  are,  where  the  will  of  the  anceftor  \i  cjntelted, 
and  it  is  either  fet  afide  or  confirmed  in  equity  after  trial  on  an  ilfue  dt-vifaint  -vei  iion,  or  where  it  is 
otherwife  let  afide  without  a  trial  at  law  ;  and  there  is  Icarcely  any  cale  where  an  infant  hati)  time  to 
ihew  caufe  againll  a  decree,  but  where  it  is  necelfary  for  him  to  join  in  a  conveyance  to  compiece  the 
eftate,  and  wnere  fuch  conveyance  is  of  the  inheritance,  as  in  electees  of  fureclolure  oi  mongiigers,  <S;c.*' 
And  even  in  the  cafe  offoieciofurc,  it  is  not  permitted  to  him  to  ravel  into  the  accounii,  nor  is  he  en- 
titled to  redeem  j  he  is  merely  entitled  to  ihew  error  in  the  decree.  Maiiack  v.  Gu.LOij,  3  .^.  iVms.  352. 
Lyne  v.  Wiiiis,  Rolls,  Ijeh  May,  1750.  iLid.  —  An  infant  may  rile  a  bili  of  review  tJ  icverfe  a  oecree, 
notwithftanding  it  hath  been  enrolled  upwards  of  twenty  }ears.  i.-yttoii  v.  Lytion,  .\  Br.  Ch.  Kep.  441 .1 

[It  hath  been  holden,  that  an  infant,  when  plaintiff,  is  as  much  Lord  Brook 

bound,  and  as  little  privileged,  as  out;  of  full  age  ;   unlcls  grois  [•  V"'"'^  ""'"^ 

laches,  or  Iraud  and  colluiion  appear  in  the  prochein  a/ny  ;  m  wiiich  1^!^^  ^^p/ 

cale  the  infant  may  open  the  decree  by  a  new  bill.  v/ms.  518, 

Gregory  v. 
Molefwortb,  3  .'Vtk.  6i6.      See  an  exception  to  this  rule  in  the  cale  of  Lady  EfTingham  v.  Napier,  3  B«, 
P.C.  301.  where  the  Houfe  ot  Loi  Ji  gave  bir  John  Napier  leave  to  ihew  cauie  when  ne  cafl»eof"a.-;e,  againil 
Lis  own  decree.     Ana  an  infant's  nc^ledi  to  put  in^  replication  iLall  not  ue  taken  as  an  adniiliion  01  the 
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truth  of  the  anfvTsr,  for  an  infant  can  admit  nothing.  Legard  v.  Sheffield,  2  AtJc.  377.  T'ldc  eontr. 
Thurfton  v.  Nutton,  Tr.  1753.  s  I'-  Wms.  237. — \i  the  court  detect  an  ir.ca'iiious  lubmiflion  in  the 
bll  of  an  infant  to  any  thing  tliat  will  be  prijudicial  to  his  intcrefts,  tiiey  will  dired  an  amendment. 
Serle  v.  St.  Eloy,  a  P.  Wms.  387. 

Da  Cofia  v.        If  it  be  reprefented  to  the  court,  that  a  fult  iuftituted  on  the 
Da  CnUa,      behalf  of  an  infant  is  not  for  his  benefit,  an  inquiry  into  the  fact 
342".     ^^'    '^vili  be  directed  to  be  made  by  one  of  the  mafters,  and  if  he  re- 
ports that  the  fuit  is  not  for  the  benefit  of  the  infant,  the  court 
Mitf.  Eq.      will  flay  the  proceedings.     So,  if  two  fuits  for  the  fame  purpofe, 
PI.  27.         ^yg  inftituted  in  the  name  of  an  infant,  by  different  perfons  acting 
as  his  next  friends,   the  court  will  dire<Sl:  an  inquiry  to  be  made 
in  the  fame   manner,    which  fuit  is  mofl  for  his   benefit,  and 
when  that  point  is  afcertained,  will  flay  proceedings  in  the  other 
fuit.J 

2.  How  they  are  to  appear  when  they  fue  or  are  fued. 

Palm.  22?.  Regularly,  an  infant  plaintiff  muft  appear  hy  prcchein  amy  ot 
Z50.    Roll,  guardian,  but  mufl  defend  by  euardian  :  but  in  neither  cafe  can 

Abr.  2S7-8    f  '     ,  r       ^   ^  ,  •         r        u-         - 

he  appear  by  attorney,  for  an  attorney  s  appearmg  tor  ximi  is 
without  warrant,  for  an  infant  cannot  give  him  authority  ad  per- 
dend.  $5*  lucrand.^  as  the  warrant  of  attorney  purports  ;  and  there- 
fore he  is  to  appear  by  guardian  affigned  either  by  the  court,  or  by 
writ  out  of  Chancery,  and  fuch  guardian  hath  his  warrant  from  the 
court,  not  from  the  infant,  and  ought  to  be  one  of  an  eflate  ; 
for  if  he  mifbehaves  himfelf,  an  action  of  deceit  lies  againft 
him. 
Co.  Ent.  If  a  judgment  be  againfl   an  infant,  and  the  infant  bring  a 

289.^  Cro.  ^^jf  q£  error  to  reverfe  the  judgment,  he  ought  to  afBgn  the  error 
^    "  '        by  guardian,  and  not  by  attorney. 

Moor,  665.        In  replevin  the  defendant  being  an  infant  appeared  for  two 

Palm.  229.    tej-mg  by  attorney,  and  the  third  term  by  guardian,  and  for  this 

caufe  the  judgment  was  reverfed  :  But  an  infant  may  appear  by 

guardian,  and  when  he  comes  of  full  age  he  may  make  an  attor-" 

ney  in  the  fame  fuit,  and  this  ihall  not  be  error. 

Cro.  Jac.  If  in  a  writ  of  right  the  demandant  fues  by  prochein  amyy  and 

^^flif^'u"^  i^ue  is  joined  upon  the  plea  of  non-tenure,  and  before  trial  the 

a.nd  March,        ,  J  r    r  Ki  1  11  ,,         .       •  , 

Bulf.  24.  demandant  comes  of  full  age,  though  he  was  well  admitted  to 

S.  c.  and  fue  hj  prochew  amy,  yet  now  he  ought  to  appear  by  attorney  :  But 

fe'em's'to  be  ^^^  tenant  not  having  taken  exceptions  to  the  trial,  but  admitted 

aJmitted ;  him  to  be  of  full  age,  whether  this  could  afterwards  be  afTigneii 

butadjud^'-  for  error  dubitaiur, 

ed  per  totem 

curiam,  that  it  could  not  be  afiigned  for  error,  and  therefore  tlie  firft  judgment  was  affirmed And  now 

by  the  2f  Jac.  i.  c.  13.  it  isenafted,  that  after  verdid  given  in  any  court  of  record,  judgment  ihall  not 
be  ftayed  or  reverfed  by  reafon  the  plaintiff  in  ejectment,  or  other  perfonal  aflion,  being  under  age,  did 

appear  by  attorney,  and  the  verdia  pafs  by  him [In  Chancery  the  courfe  leems  to  be,  to  proceed  ia 

fuch  cafe  without  any  change.     Pr.  Reg.  195.] 

Cro.  Jac.  In  an  ejectment  againft  an  infant  the  defendant  cannot  appear 

pthn.  295.  by /)roi-/j«V/  atny;  for  a  guardian  znd  prochein  amy  are  diftinft,  and 
Roll.  Rep.  the  fuit  by  prochein  amy  was  not  before  the  ftatute  of  V/eJlm.  i. 
fon''and""^'  ^'^^'^T'  ^^^  JVe/^ni,2,  cap.  ly  and  is  given  in  cafe  of  necefhty, 

(rt)  where 
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(a)  where  an  infant  is  to  fue  his  guardian,  or  is  efloignf  cl,  or  that  Jackfon, 

the  guardian  will  not  fue  for  him ;  adjudged  by  three  judges  againft  ^^^-^^  ''"^' 

one,  upon  a  writ  of  error  upon  a  judgment  given  in  Durhanty  and  Kmton,  92.- 

the  firit  iudement  reverfed  accordingly.  s.  c.  cited. 

S.  p.  Styl.  369.  S.  P.  {a)  But  for  the  profits  received  after  fourteen,  the  Infant  was  admitted  by 
guardian  to  fue  an  account  againft  his  guardian  in  focage ;  for  he  muil  charge  hini  as  bailiff.  Cro. 
Jac.  219. 

But  in  all  cafes  where  an  infant  is  plaintiff,  unlefs  in  thefe  Palm.  296. 
fpecial  cafes,  the  fuit  flvall  be  by  guardian,  and  not  by  prochein  ^^^ff^]^ 
amy.  390.,  it  is 

faid,  v.hether  the  infant  be  eflolgned  or  no,  he  may  fue  by  prochein  amy  ;  but  perhaps  in  all  cafes  where 
he  is  plaintiff,  except  thefe,  he  may  fue  by  guardian  or  prochein  cmy^  and  for  this  i/;\/<'  F.  N.  B.  ij. 
a  Inft.  261,  390.  Co  Lit.  135.  b.  Cro.  Car.  06.  Hutt.  92.  Jones  177.  Hetl.  52.  Lit.  Rep.  60. 
Cro.  Jac.  161.  641.     Bridg.  74. 

The  refpeclive  courts  in  which  the  fuit  is  commenced  muft  [b)  Styl.  369.  ' 
affign  a  proper  guardian  to  the  infant ;  and  therefore  if  an  infant  i^",'!s-  74' 

1        ^        ,         1  ,     •       -rr-  n  1  1-  r      RoW.  Rep. 

be  lued,  the  plauitiit  mult  move  to  have  a  proper  guardian  ai-  -03. 
figned  him  (t-j.  (i)Thatthe 

courfe  hath 
been  to  allow  fome  of  the  officers  of  the  court,  who,  by  reafon  of  their  Ikili,  make  the  bcft  guardians, 

and  prochein  amyi,  far  the  advantage  of  the  infants.      2  Inft.  2.6l- Thit  the  couit  of  Chancery  may 

affign  one  of  the  fix  cietks  to  be  guardian  to  an  infant,     z  Chan.  Ca.  163 But  if  there  be  a 

guardian  appointed  by  the  father,  a\  ex prcvif.or.e  legis,  as  guardian  in  focage,  who  afts  accordingly,  he 
only  ihall  be  admitted  to  fue  for  the  infant,  unlefs  he  hath  mifdemeaned  himfelf.  Sid.  424. — [But  it  \t 
faid  by  Lord  King  C.  that  no  one  can  have  a  teftamentary  guardian  for  this  purpofe.  2  Str.  709.] 
That  the  court  may  difcbarge  one  guardian,  and  appoint  another.  Sty!.  456. Where  in  the  Com- 
mon Pleas  a  record  of  admittance  is  made,  but  in  the  King's  Bench  it  is  only  recited  in  the  count,  ].  S. 
fti-  a',  B.  guardianum  Juum  ad  hoc  per  cur.  jpecialiter  admijfum  queritur,  &c,  3  Co.  5  3 .  b.  and  -vid^  i  Sid, 
173.  342.  Cro.  Eliz.  158.  2lnft.  261.  3  Mod.  236.  i  Lev.  224. The  appearance  muft  be  en- 
tered in  the  name  of  the  infant, /aV/VfC,  fradiSI,  CatherinaZ-tr  J.  S.,  guardian,  'vcnit,  &  dicit,  qwjd  if  fa, 
&c.  not  ipje,  &€.  3  Mod.  236.  and  the  ab'jve  authorities.  If  the  guardian  for  the  defendant  is  admit- 
ted ad projequend.,  this  is  erroneous.  Cro.  Jac'.  641.  Palm.  296.  —  But  an  aJmiffion  quod fequatur  is 
good  in  a  common  recovery.  Sid.  446.  Mod.  48.  2  Sand.  95. — The  in/ant  cannot  revoke  the  au- 
thority of  the  guardi.in.  Palm.  252.  ^  -vide  Salk.  176.  Holt  153.  pl.'i.  12  Mod.  372.  Ld.  Raym, 
555.  A  guardian  ordered  to  acknowledge  latisfaftion  for  fo  much  as  he  rectivL-d  upon  a  judgment. 
Moor  852. — [The  admilfion  of  ihtprachcin  amy  or  guardian  may  heenherfptcial,  toprofecuteor  defend  a 
particular  adion  ;  or  genera/,  to  profecute  or  defe.id  ail  aftians  whatfosvei  ;  Archer  v.  Frowde,  i  Str.  304. 
though  it  is  faid,  that  by  the  practice  of  the  court  of  King's  Bench,  a  fpecial  admiffion  of  a  guardian,  to 
appear  in  one  caufe,  will  ferve  for  others.  Id.  305.  For  the  manaer  in  which  a  guardian  ov prochein  amy 
5s  appointed  in  B.  R.  See  Tidd's  Fr.  wj.  (t)  For  if  an  infant  defendant  appear  by  attorney,  it  is  error  : 
SCo.  58.  b.  9  Co.  30.  b.  but  if  an  attorney  undertake  to  appear  for  the  infant,  the  court  will  oblige  him 
to  do  it  properly.  Straton  v.  Burgis,  1  Str.  114.— The  order  for  the  admiffion  of  i prochein  amy  fnould 
be  obtained  before  declaration,  and  a  copy  thereof  annexed  to  it  \  elfe  the  defendant  is  not  compellable  to 
plead  :  Sty.  Pr.  Reg.  264.  and  the  plaintiff's  attorney,  if  required,  mult  give  notice  to  the  defendant's 
attorney,  of  the  place  of  abode  of  \.\i^  prochein  amy.  Tomlin  v.  Brookes,  i  Wiif  246.  So,  the  rule  or 
order  for  the  aJmiffion  of  a  guardian  ihould  be  obtained  before  plea,  and  a  copy  of  it  annexed  thereto; 
for  if  an  infant  defendant  appear  by  attorney,  though  it  be  in  confequence  of  common  p^ocefs,  with  a 
notice  requiring  him  to  appear  in  that  manner,  the  plaintiff  may  obtain  an  order  for  (hiking  out  the  ap- 
pearance, and  that  the  defendant  may  appear  by  guardian  within  a  certain  time,  ufually  four  or  fix  qays  : 
or  in  default  thereof,  that  the  plaintiff  may  be  allowed  to  name  a  guardian,  t)  appearand  defend  for  him. 
Kerry  V.  Cade,  Barnes  41  3.  Gladman  v.  Bateman,  Id.  .\\%.  And  a  fimilar  order  may  be  obtained, 
where  the  defendant  negleds  to  appear  at  all.  Stone  v.  Atwoll,  2  Str.  1076.  Shipman  v.  Stephens, 
;iWilf.  50.     Tidd's  Pr.  117, 1 18.  J 
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An  appeal  of  death  by  an  infant  muft  be  profecuted  by  guar-  RoU.  Abr. 
dian  ;  yet  if  the  infant  comes  into  court,  and  fays  that  he  will  re-  ^^S-  ^  ^^' 
linquifli  it,  and  yet  the  guardian  will  profecute  it,  the  court  may 
in  difcretion  difcharge  fuch  guardian,  and  affign  another  ;  for  it 
js  not  reafonable  that  an  infant  be  bound  to  continue  a  fuit  againft 
his  will,  which  demands  nothing  hut  revenge,  and  will  be  charge- 
able to  him.  Ijj 


6i8  Jnfancg  ann  ^ge. 

t6Aff.4o.  In  an  aftlon  againfl;  baron  and  feme,  the  feme  being  within 
Roll.  Abr.    ggg^  jj^g  fen;ie  ought  to  appear  by  guardian. 

Roll.  Abr.         If  a  common  recovery  be  fuffered,  and  the  baron  and  feme,  in 

*88.  right  of  the  feme,  (the  feme  being  within  age,)  be  vouched,  and 

azk^V'airn.  ^^^7  ^ppear  by  attorney,  and  vouch  over,  and  fo  a  common  re- 

124.  ^44.  covery  be  had,  this  is  error ;  for  though  the  baron  is  of  full  age, 

a5o.,  fefc  yg^  ^}^g  feme  being  within  age,  flie  ought  to  have  appeared  by 

3-9  S.  C.  (<3)  guardian ;  for  the  hufband  cannot  make  an  attorney  for  his 

Holland  and  wife  in  a  matter  that  concerns  her  inheritance,  for  then  he  might 

j'Trh  defeat  her  of  her  inheritance,  efpecially  in  a  common  recovery, 

thehuiband  which  IS  now  but  a  common  aflurance,  and  their  coming  in  as 

cannot  dif-  youchces  makes  it  the  (tronger ;  for  the  vouchee  lofes  all  the  right 

*T°*^^j|ar-  to  tjjg  land,  and  gives  recompence  to  the  tenant. 

by  the  court  for  his  wife.     Vent.  185. 

Vent.  135.  If  in  an  aJfum^U  (h)  againfl:  baron  and  feme,  the  feme,  being 
I^^B^d  within  age  appears  by  attorney,  and  thereupon  judgment  is  given 
dington,        again  11  them,  this  is  error. 

adjudged,  a  Lev.  38.  S.  C.  a  Keb.  S78.  S.  C.  bec3ufe  the  appearance  was  per  aticrnatum  of  ti.e  huf- 
band only,  and  there  f/id,  though  in  a  real  a(£lion,  the  wife  muft  appear  by  guardian  :  yet  perhaps  it  may 
be  otherwife  in  a  perfonal  adlion,  for  the  damages  wiil  furvive.  {^b)  But  it  they  bring  an  aftion,  they 
Jiiay  lue  by  attorney,  and  the  baron  Ihall  name  an  attorney  for  both.    2  Sand.  213.  fa  Cur'ur:  aygmndo. 

Roll.  Abr.         If  an  a£tion  of  debt  be  brought  againft  an  Infant  executor,  he 

P^7-8-  ^  cannot  appear  by  attorney,  but  ought  to  appear  by  guardian,  elfe 

Cro.  jac.  '  '^^  is  error,  becaufe  otherwife  he  might  be  at  great  prejudice;  for 

420.  aflets  may  be  found  in  his  hands,  and  fo  judgment  fhall  be  given 

■iSo''  s^^c  '"°  ^^'^ov^^  "^^-^  debt,  damages,  and  oofts  againlt  him  de  bonis  tejfa- 

(c)  That..n  ioris,  fty  tsfc.  ft  norjy  the  damages  and  cofts  de  bonis  propriisy  (as  it 

afticn  in  was  donc  in  this  cafe,)  and  perhaps  the  infant  had  a  releafe  or 

liet  agaimi:  ^cquittancc  to  plead,  and  fo  he  ihall  be  charged  de  bonis  prcpriis 

a  guardian,  by  his  ill  pleading,  vidthout  any  remedy  againft  the  attorney  :  but 

Pa;m.239.  if  a   guardian  mifpleads,  and    lofes    thereby,  an  [c)  a£lion  lies 

Cxo^Ua^J^'  againft  him,  and  therefore  his  being  executor  cannot  make  him  as 

641.  a  man  of  full  age. 

Mod  49. But  no  aftion  lies  againft  i  frocbe'w  an:y  ;  for  if  he  lofes  in  fuch  a£lion^he  is  not  con- 
cluded tliereby,  but  may  refoft  to  his  adtion  of  a  higher  nature.     Palm.  296. /tr  Dod. 

Poph.  130.  But  if  an  infant  [d)  executor  brings  an  afllon  as  executor  by 
441.  s.C.  ^t'Orney,  and  hath  judgment  to  recover,  this  is  not  erroneous, 
and  chere      becaufe  for  his  benefit. 

faid,  there  is  a  difference  where  an  infant  executor  is  plaiutlfr,  and  where  defendant,  and  being  plaintiff, 
\vhere  he  recovers  or  not ;  for  if  judgment  is  given  agiinlt  him  where  he  is  plaintiff,  it  ftems  all  one  as 
if  he  were  aetendant.  {d)  That  if  an  infant  adnjiniftrator  appears  by  attorney,  it  is  error,  though  judg- 
ment be  given  for  hi.ni.  3  Bull".  iSo.  but  Rol.  Abr.  288.  com.  &  vide  Vent.  lo-i.  Cro.  Eliz.  541. 
2  Sand.  213.     Mod,  47.  29S. 

asl'"  Con  ^^  ^-^  infant  and  man  of  full  age  are  made  executors,  they  may 

teisof  Ru"]  W  ^^\"g  ^"  action  as  executors,  and  the  infant  may  fue  by  attor- 

land'scaie  ney  without  making  avy  prochein  iwiy,  (/)  becaufe  he  fues  in  the 

adjudged  right  of  the  tellator,  and  not  in  his  own  ri'^ht. 

m  which  o     • 

the  executors  recovered  in  the  aflion.  Cro  Eliz.  278.  S,  C.  2  Sand.  211,  213.  S.  P.  adjudged /«• 
Cur. ,  ont.  l  wifden  ;  for  he  that  is  of  full  ag-^  may  make  an  attornC)  lor  him  that  is  within  age.  Mod. 
47.  :■%.  256.  idju-d^cd  by  thfse  judges  j^ainft  T.vifder..  .  Vent.  iC2.  aijud^ei.     ^id.  449.  adju-lt-ed. 

Ld. 


3[nf(5nc^  antJ  %e,  619 

Ld.  Raym.  232.  Poo.  a  Ld.  Raym.  1449-  S  Mod  15.  i  Stra.  734.  (9)  But  if  an  aSlon  Ik  brought 
againlt  them,  he  that  is  under  age  muft  appear  by  guardian.  Styl.  318.  adjudged  ;  ©"  "i^ide  3  Mod.  236. 
faid  to  be  agreed.  2  Str.  7^54.  ace.  {/)  This  is  tuunded  upon  another  reafon,  viz.  upon  necedity  ;  for 
it  is  abfolutcly  neceu'ary  that  a!l  who  are  appointed  executors  by  the  will  (houU  be  made  parties  to  the 
attion,  and  where  there  are  feveral  executors,  the  aft  of  one  Ihall  conclude  his  companion,  and  therefore 
the  general  appearance /«r  attornatum  li  good  for  all  of  chem.     Carth.  124.-.  fsr  Holt,  C.  J. 

In  replevin  in  C.  B.  againft  A.^B.,  and  C.  they  all  per  J.  S.  at-  Carth.  122. 
tcrnat.   made  conufance  as  bailiffs  to  J.  N.  and  at  the  trial  the   '"?'  ^,'^^°' 

•f  v.  t>owics% 

plaintiff  was  nonfuit,  and  the  defendants  had  judgment  upon  a  aojudged. 
writ  of  error  in  B,  R.     It  was  affigned  for  error,  that  ^.,  one  of  Show.  13. 
die  defendants,  was  an  infant,  and  yet  had  appeared  and  pleaded   ^^5^  ^'  ^* 
by  attorney;  but  notwithftanding,  the  judgment  was  unanim.oufly  pi.  2!  205. 
affirmed,  though  for  different  reafons  ;  three  of  the  judges  held,  pi  '•  S.c. 
that  it  ought  to  be  affirmed  becaufe  the  defendants  are  in  outer  beiaufe^ifae 
dro'ity  and. they  all  make  but  as  one  bailiff,  and  that  the  difability  piaintifF 
of  the  fervant  ihall  not  prejudice  his  mailer,  and  they  agreed  that  "lig^^t  have 
the  cafe  of  executors  is  the  fame  in  reafon  with  the  prefent  cafe  ;  [n"bate-  '* 
they  agreed  likewife,  that  there  is  a  difference  where  the  infant  is  ment. 
plaintiff,  and  where  he  is  defendant,  and  that  an  avowant  is  in  4  ^'^^^-  7- 
nature  of  a  plaintiff,  and  fo  are  the  bailiffs  who  make  conufance:  ncttheS.P. 
but  Holt^  C  J.  differed;  he  held,  that  this  appearance  of  the  in- 
fant was  irregular,  for  he  ought  to  ^^XtzA  per  guar diatnitn^  and  the 
joining  the  other  defendants  with  him  fignified  nothing,  fo  as  to 
charge  the  infant,  for  if  the  judgment  pafs  againft  him  it  fhall  be 
for  the  damages  de  bonis  propriisi  and  he  (hall  be  amerced  ;  there-  {a)  But  one 
fore  where  he  is  joined,  or  where  he  is  fingle,  there  is  no  man-  of  thejudgcs 
ner  of  difference  in  reafon,  for  in  both  cafes  the  lofs  is  the  fame,  nio'n°that" 
if  judgment  is  againft  him;  but  he  agreed  that  in  this  cafe  the  this  matter 
iudgment  fliould   be  affirmed,  (a)  becaufe  the  plaintiff  did  not  "li.^'''"^  ^^, 

J    ,  °       ,  .     ,        .    ^         '    \    ''  .  ,.  ^  ,  ,    affianed  for 

take  advantage  of  the  miancy  m  time,  according  to  the  general  g  ror  tho' 
rule  which  he  laid  down,  viz    that  a  man  (hall  never  affign  that  it  was  piead- 
for   error    which    he  might  have  pleaded  in  abatement;  for  it  ^b'^'n-'bate- 
fhall  be  accounted  his  folly  to  neglect  the  time  of  taking  that  ex-  conufance. 

Ception.  Carth.  123. 

The  teftator  had  obtained  a  judgment,  and  made  a  pcrfon  of  Lev.  i8r. 
full  age  and" two  infants  executors  ;  he  of  full  age  proved  the  will,  ^^"°"  ^"/ 
and  he  alone  brought  a  fcire  facias^  fetting  forth  the  truth  of  the  jad°ged  'in 
cafe,  and  had  judgment,  whereon  error  was  brought,  and  affigned  the  Exche- 
that  all  ought  to  have  (b)  joined  in  the  fcire  facias ;  but  by  all  the  q""-c^am- 

.    n."  J    •  •  I      L        •    M-  •  "^11  i_  bcronawnt 

jultices,  on  advice  with  the  civilians,  it  was  ruled  not  to  be  error;  ofeirorout 

for  the  others  cannot  prove  the  will  during  their  nonage  ;  and  the  of  b.  r.  i^ 

judgment  was  affirmed;  for  the  execution  of  the  judgment  ffiall  ^'g^  s^c?' 

not  be  delayed  till  the  infants  come  of  full  age.  (z.)  Et  -vide 

Yelv.  130.,  where  it  is  held,  that  an  infant  cannot  be  fummoned  and  fcvertd. 

The  plaintiff  being  an  infant  had  fued  by  his  guardian,  but  the  Carth.  256. 
entry  on  the  roll  was  no  more  hnt  per  T.  S.  guardianum  ftiiwii 
omitting  the  claufe  ad  hoc  per  Curiam  fpecialiter  admiff.  as  the  com- 
mon courfe  is,  and  as  it  was  alleged  it  ought  to  be  :  but  per  cu- 
riam the  entry  is  fufficient ;  for  in  fa^t,  if  the  guardian  was  not 
admitted  by  the  court,  a  writ  of  error  lies. 

All 
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(a)  And  An  iufaiit  cannot  bring  a  bill  in  Chancery  but  by  his  prochein 

therefore  ^;;,^^  ^^-^^  inch.  proche'in  amy  mufl  take  care  of  it ;  for  if  the  bill  is 
^av'^bung     difmiffed,  he  muft  {a)  pay  t\it  cofts  thereof. 

a  bill  S5  pi-ocbeiri  air.y  to  an  infant  withoat  hu  confent,  bccjufe  it  ii  at  bis  peril  that  he  brings  it,  to  be 
anfwcrablc  for  the  event.     Abr  £(j.  72.     Andrews  and  Cradock. 

Abr.Eq.  And  it  is  faid,  that  in  Chancery  a  guardian  cannot  be  otherwife 

^^d'c  ^^°^^  appointed  than  by  bringing  the  infant  into  court,  or  his  pray- 
ing a  commiiBon  to  have  a  guardian  affigned  him. 

Where  a  bill  is  brought  againft  an  infant  (if  in  town)  he  mufl 
appear  in  court,  and  have  a  guardian  afligned  him,  by  vi^hom  he 
may  defend  the  fuit  •,  if  in  the  country,  he  fues  out  a  commiflion 
to  affign  a  guardian,  and  put  in  his  anfwer ;  and  whether  he 
pleads,  anfwers,  or  demurs,  ftill  it  muft  be  done  by  his  guardian  ; 
for  if  it  is  the  plea,  anfwer,  or  demurrer  of  the  infant,  without 
doing  it  by  the  guardian,  it  will  be  irregular. 

But  when  the  infant  neglects  to  appear,  or  to  have  a  guardian 
alTigned,  it  is  a  motion  of  courfe  (he  being  in  contempt  to  an  at- 
tachment) to  pray  for  a  meffenger  to  bring  him  into  court,  and 
when  he  is  there,  the  court  always  affigns  him  a  guardian :  But 
it  is  doubted  whether  this  can  be  done  againft  a  peer  of  the  realm 
who  is  an  infant,  and  whofe  perfon,  though  not  facred,  is  yet 
privileged. 
Grave  T.  [An  infant  is  not  liable  to  cofts,  but  only  his  prochein  amy;  and 

^"^?'  ^  if  he  refufe  to  pay  them,  on  demand,  the  court  will  grant  an  at- 
Turncr'v.'*'  tachmeut  againft  him(^).  Yet,  where  an  infant  plaintiff  was 
Turner,  2  p.  taken  in  execution  for  the  cofts,  the  court  refufed  to  difcharge 
r'str  -08*  ^^"^  °*^  motion  (r).  And  it  hath  been  adjudged,  that  cofts  are 
Ihtpro-      payable  by  an  infant  defendant  (J). 

ch:w  amy  being  liable  to  the  cofts,  he  cannot  of  courfe  be  examined  for  the  infant.  Hopkins  v.  Neil, 
2  Str.  1026.,  though  his  declarations  may  be  received  againft  the  infant.  James  v.  Hatfield,  i  Str.  548. 
{h)  Slaughter  v.  Talbot,  Barnes,  J28.  [c]  Gardiner  v.  Hoit,  2  Su.  1217.  {d)  Dy.  104.  i  Bulftr.  189. 
y  Str.  1217. 

Doe  V.  "When  an  infant  fues,  it  is  the  pra£lice  with  the  courts  of  law, 

1  Term        ^  ^^X  ^^^  proceedings  till  tht  prochein  a'lny^  guardian,  or  attorney 

Rep.  490.      hath  given  fecurity  for  the  cofts  ;  and  where  he  has  appeared  to  be 

in  low  circumftances,  or  incompetent  to  difcharge  the  cofts,  they 

have,  on  motion,  appointed  a  new  prochein  amyy  or  guardian  of 

(e)  a  Str.     fufficient  ability  [e).     It  hath  been  faid  (/)  that  a  fimilar  pradice 

(/)  Turner  <^^^^"^s  ^"^  ^^^  court  of  Chancery,  and  that  if  the  prochein  amy  be 

v.Tu  ncr,     infolvcnt,  the  defendant  may  apply  in  order  to  have  a  folvent  amy 

z  P.  Wms.    named.      But  in  Squirrel  v.  Squirrel  (g),  in  Lincoln's  Inn  Hal/, 

}g]  zCox'i  ^1  ^^^-  i79i>  a  bill  having  been  filed  by  a  feme  covert  by  her 

P.  Wms,      next  friend  againft  her  huft^and,  it  was  moved  on  the  part  of  the 

297.  note,     defendant,  that  all  proceedings  in  the  caufe  might  be  ftayed,  until 

the  prochein  amy  fliould  give  fecurity  for  cofts,  or  another  prcchei/i 

amy  be  named,  which  application  was  fupported  by  an  affidavit  of 

the  bad  circumftances  of  the  prochein  amy.     But  Lord  Thurlow 

refufed  to  make  any  order  j  and  faid,  he  did  not  conceive  the 

court  could  inquire  into  the  circumftances  of  any  prochein  amy, 

more  than  thofe  of  any  common  plaintiff'^  in  which  cafe,  though 

the  plaintiff  fliould  be  infolvent,  the  defendant  cannot  help  him- 

4  felf^ 
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felf ;  that  in  the  cafes  of  an  infant  or  feme-covert  they  were 
obliged  to  fue  by  their  next  friend,  in  order  that  there  might  be 
feme  perfon  fiieabk  for  the  cofts  5  (which  the  infant  and  feme 
covert  themfelves  are  not ;)  but  that  the  court  contented  itfelf 
with  making  fomebody  amefttable  in  this  refpe£t,  without  going 
into  an  inquiry  concerning  his  ability.— There  was  in  this  cafe  in- 
deed a  circumftance  upon  which  his  lordfhip  in  fome  degree  re- 
lied, viz.  that  this  application  was  made  after  the  defendant  had 
anfiveredi  which  might  be  confidered  as  a  waver  of  any  ap- 
plication of  this  nature,  though  it  was  alleged  on  his  part  that  ^ 
he  had  not  difcovered  the  circumftances  of  the  prochein  amy  until 
after  anfwer.] 

(L)  Of  the  Privilege  of  Infancy  as  to  the  Parol's 
demurring :  And  herein, 

I.  In  what  Adions  the  Parol  fhall  demur. 

'T^HE  parol's  demurring  until  the  full  age  of  the  infant  is  a  dila-  3  Bulf.  145. 
"*■  tory  plea  or  temporary  bar,  and  peculiar  only  to  the  feudal  ^°""  ^^P* 
law  ;  for  in  the  civil  law,  the  guardian  was  party  to  the  fuit  in- 
flead  of  the  infant ;  and  if  there  was  mala  fides  in  his  defence,  he 
■was  to  anfwer  it  to  the  infant ;  but  the  wardlhip  in  the  feudal 
law  was  of  another  nature,' fcr  the  guardian  has  the  whole  profits 
of  the  eftate,  and  alfo  the  marriage  of  the  infant,  which  was  to 
breed  him  up  to  arms,  and  to  marry  him  to  fuch  perfon  as  he 
thought  might  continue  the  martial  drain,  that  fo  the  ward  might 
fubferve  the  original  defign  of  the  tenure. 

Hence  it  was,  that  the  guardian  was  not  trufted  with  the  a£llon,  6  Co.  5.  fc. 
nor  could  the  infant,  by  reafon  of  his  imbecility  and  want  of  un-  '^^''^^''s 
derftanding,  be  admitted  to  profecute  or  defend ;  but  this  efta- 
biifhment  was  confined  to  fuch  cafes  where  the  right  of  the  inhe- 
ritance was  in  demand,  and  was  not  allowed  to  actions  touching 
the  pofleflxon  ;  and  the  reafon  was  from  necedity ;  for  if  the  in- 
fant was  not  allowed  to  defend  his  pofleffion,  an  infant  would  be 
ftrlpped  of  all  he  had,  during  niinority ;  and  fo  of  injuries  done 
by  an  infant  the  parol  (hali  not  demur,  becaufe  then  a  general 
licence  would  be  given  for  infants  to  commit  injuries ',  and  there- 
fore the  profecution  of  thefe  anions  is  committed  to  the  next 
friend,  and  the  defence  of  the  a6lions  againfl  an  infant  to  a  fpe- 
cial  guardian  afTigned  by  the  court. 

And  therefore  in  all  cafes  where  a  naked  right  in  fee  *  defcends  6  Co.  3.  b. 
from  any  anceftor  to  an  infant,  there  in  every  aftion  anceftorial  j;^^"'  ^33; 
brought  by  the  heir  within  age,  the  parol  (hall  demur ;  for  the  fee  dcfcend 
law  in  this  cafe  judges  it  lefs  prejudicial  that  the  infant  fhould  be  on  an  in- 
delayed  of  his  right,  than  that  he  fhould  run  the  hazard  of  lofing  **"^'  'i^^,, 
It  tor  ever,  which  he  might  be  m  danger  of  by  his  w^ant  01  know-  demur  in 
ledge  in  fetting  forth  his  title  as  he  ought  to  do.  ^f"'y»  ^ »" 

lasv  i  but 
where  a  leafe  is  made  to  a  man  and  his  heirs  for  three  livcS;  the  heir  does  not  take  by  defcent,  but  as  a 
fpecial  ocsupant,  and  <hall  not  demur.  3  P.  'Will.  365, 

Hence, 
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Roll.  Abr.  Hence,  if  an  Infant  brings  a  writ  of  tight  as  heir  to  his  ancef- 
*37-  tor,  and  lays  the  efplees  in  his  anceftor,  the  tenant  may  pray  that 

^°'  ^'  *  the  parol  demur. 
6  Co.  3.  b.  So,  in  Tiformedon  in  reverter  the  parol  fhall  demur,  becaufe  he 
claims  as  heir  in  fee-fimple  to  the  reverfion,  and  muft  lay  the  ef- 
plees in  the  donor. 
1  Tnft.  S9.  So,  in  all  cafes  on  the  fee,  as  if  an  {a)  a£lion  of  debt  on  the 
Moor,  74.  obligation  of  the  anceftor  be  brought  againft  the  heir,  there  the 
pL^io!''^*  P^^ol  ^hali  demur,  becaufe  that  lays  a  burden  on  the  fee,  v/hich 
And.  10.      by  law  is  to  be  preferved  entire  until  the  infant  come  of  age. 

(ij)  In  a  writ 

of  debt  againft  an  heir  he  fhall  have  his  age,  becaufe  at  his  full  age  he  may  difcbarge  himelf  by  faying 
he  hath  riens  jycr  dilcent.  Rol.  Abr.  140.  If  an  anceftor  dies  indebted  by  bund,  in  which  the  heir  is  ex* 
prefsly  bound,  and  leaves  no  perfonal  afTzts,  and  the  lands  defcend  on  an  infant  heir,  whether  equity  will 
during  tlie  minority  of  the  heir  decree  fatisfadion,  is  made  a  quare.  I  Vern.  i'j'\.  and  there  faid,  that  in- 
fants mav  be  fucd  in  equity,  and  that  there  is  no  precedent  that  the  parol  Hiould  demur  ;  and  in  i  Vern. 
418  it  is  faid  by  the  mafter  of  the  rolls,  that  he  thought  fuch  a  decree  reafonable  j  but  the  reporter  adds 
a  dubitatur  to  it. 


6  Co.  3.  b.        But  regularly  in  all  real  a61:ions  brought  by  an  infant  of  his 
Cro.  Jac.      p^^j^  poffefiion  the  parol  fhall  not  demur ;  for  the  granting  that 

the  parol  fhall  demur  is  a  law  introduced,  not  for  the  delay  or 

prejudice  of  the  infant,  but  for  his  advantage. 
fcCo.4.  b.        Therefore  in    aflifes  of  novel  dijfelfin  and  mort  d'ancejlory  the 

infant  has  not  his  age,  becaufe  thefe  at^ions  are  brought  of  his 

own  feifin,  or  his  anceflor's  dying  feifed,  which  may  be  profe- 

cuted  during  minority. 
48  E.  3. 33.  So,  if  in  affife  the  infant  pleads  a  flat  bar,  and  the  bar  is  found 
Abr  ^°  o  3g'""ft  ^*'^>  y^t  the  afhfe  fhall  be  taken  at  large ;  becaufe  the 
a  Ink  41 1,  ^^"w  not  allowing  the  parol  to  demur  in  this  aftion,  which  isfe/li" 
8  Co.  50.  a.  ntim  remediufn,  they  inquire  of  the  feifin  and  difleifin,  that  the  in- 
"SCo.  4.  b.    fjint'g  -whole  title  may  be  before  the  court,  and  he  not  fufFer  by 

his  pleading. 
Roll.  Abr.         In  a  writ  of  annuity  againfl  an  heir  he  fliall  have  his  age,  be- 
MO*  caufe  he  may  difcharge  himfelf  by  faying  he  hath  nothing  by 

defcent. 
C0.Lit.290.       So,  if  a  man  fues  execution  upon  a  flatute  merchant  againft  an 
Roll.  Abr.    jieir  within  age,  and  oufts  him  thereby,  [b)  an  aflife  lies  for  the 
[t)'Tor the    heir,  for  he  fhall  have  his  age. 
extent  is  void,  which  Is  made  upon  the  poHefiion  of  the  infant.     Hetl.  54. 

3  Co.  13.  So,  if  a  man  fues  execution  upon  a  recognizance  againft  an  heir 

2  i*nft^'r^°  within  age,  he  fhall  have  his  age,  though  he  be  charged  partly  as 

Roii.'Ab^r".  tertenant. 
340. 

Bro.  Statute  So,  upon  3  recognizancc  in  nature  of  a  ftatute  ftaple  on  the 

Merchant,  ^3  H.  8.  cnp.  6.  the  infant  fhall  have  his  age ;  for  the  ftatute  in 

Lit.  29c.*  this  particular  is  founded  on  the  reafon,  and  follows  the  courfe 

a.    Moor,  of  the  common  law.    And  this  privilege  of  infancy  does  not  only 

lo'e^l'  P^otedl   the  infant,   but  (c)  all  others  who  are  aifefted  by  the 

a.    Co.    '  judgment ;   as  if  there  be  father  and  two  daughters,    and  the 

Ent.  iz.  father   die,  one    of  the    daughters    being  within    age,  partition 

tbe^rJfor  ^^i"§  "i^Jcj   the   eldeft  fhall  not  be  charged   alone^  but  fhall 

have 
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have  the  benefit  of  her  filler's  minority,  which  puts  a  flop  to  of  a  ftatute 

the  execution.  ir.erchant 

die,  and  his  - 
heir  wirhin  age  endow  his  mother,  the  land  in  dower  /hall  not  be  exrendeJ  duiing  the  minoiity  of  the 
heir.  Co.  Lit.  200.— —But  though  u;ion  a  judgment  in  debt,  or  upon  a  ftacutc  or  recognizance  theie 
can  be  no  proceeding  againll  an  infant  at  common  law  during  his  minority,  yec  it  is  faid  there  may  be  in 
Chancery.     2  Chan.  Ca.  164.  fif-z^iJ^  Lev.  197-8. 

So,  if  a  man  recovers  in  an  a£lion  of  debt  againft  the  father,  Roll.  Abr. 

who  dies,  in  a  fcire  facias  againft  the  heir  upon  this  judgment,  he  J1°-    ^''• 

'.-/'/  fc  ^  J"  Lit.  290. 

Ihall  have  his  age. 

In  2.  fch-e  facias  againfl  a  tertenant  to  have  execution  of  damages  Roil.  Abr. 

recovered  againfl;  J.  S.  if  the  tertenant  be  within  age,  and  in  by  Jj°-^  ^°' 
defcent,  he  (hall  have  his  age. 

In  a  writ  of  cufl:oms  and  {a)  fervices,  which  is  a  writ  of  right  Roll,  Abr. 

ill  its  nature,  in  which  judgment  final  (hall  be  given,  an  infant  in  '3?-  H'- 

by  delcent  ihall  have  his  age.  (a)  Yet  he 

may  be  diftrained  for  rent  during  his  minority.     9  Co.  95.  a* 

In  a  crfTavit  by  {h)  defcent,  though  it  be  of  his  own  cefier,  the  Co.  Lit. 

infant  fhall  have  his  age,  becaufe  he  cannot  tell  what  arrears  there  38°>  sfi- 

accrued  ;  and  if  he  does  not  make  a  true  tender,  he  lofes  the  11^%'.  z\nit. 

whole  tor  ever.  401-  Pig- 

Recov.  61. 
{b)  But  if  it  be  a  purchaTe  it  feems  othcrwife,  becaufe  that  is  not  an  ancient  inheritance  of  the  faaiily,  for 
wliich  he  was  to  be  in  ward  j  for  which  'u'tdi  Plow.  364.  b.     6  Co.  4.  b.     a  Inft.40i.     Ptiym.  118. 
3  Mod.  222. 

In  (r)  a  writ  of  dower  the  parol  {hall  not  demur  for  favour  of  Roll.  Abr. 
dower  ;  for  the  wife  muil  be  fubfifted.  *37- 

'  3  Bulf.  141. 

RoI,Rep.323.  Cro.  Jac.393.  aBrown.iiS.  (f)  So,  if  awoman  bringsa  ^acife/ (/e/srcMf  upon  a 
recovery  had  of  land  which  fhe  claimed  to  hold  in  dower,  the  parol  fliall  not  demur,  becaufe  it  is  of  the 
nature  of  a  writ  of  dower.  Rol.  Abr.  137.  3  Bulf.  135.  13S.  Rol.  Rep.  251. — But  if  tenant  ia 
^ower  be  difTeifed,  anJ  the  difleifor  die  felfcd,  his  heir  Ihall  have  his  age  againit  the  feme.  Rol.  Abr.  1 37. 
3  Bulf.  14.V. 

So,  in  dower  againfl  an  infant,  who  makes  default  upon  the  Cro.  Jac 

grand  cape  returned,  it  was  holden,  that  judgment  ihall  be  given  ^^^'^jj^ 

upon  the  default  9  for  the  infant  fhall  not  have  his  age  in  dower,  ^^-g.  638. 

which  being  but  for  life,  flie  may  be  totally  defeated  thereof  by  z  Browni. 

his  frequent  defaults.  ^  ',^" 

T  2  Le^n.  55^ 

But  in  error  to  reverfe  a  fine  levied  by  the  plaintiiF  and  her  huf-  Cro.  jac. 
band,  the  heir  is  fummoned  as  tertenant,  and  appears,  and  pleads  If^-     , 

,;..,.  ,  ,  ,      '  II  1   •         Moor,  p!.  t. 

that  he  is  within  age,  and  prays  that  the  parol  may  demur  ;  plain-  ^g     h^^. 
tiff  counterpleads  the  age,  fhewing  that  (lie  was  entitled  to  have  ben  and 
dower  before  the  fine  levied,  and  now  is  barred  of  her  dower  by  Bimon. 
this  fine,  which  is  erroneous,  and  fets  forth  the  errors,  and  feeks 
to  be  reftored  to  her  writ  of  dov/er :  But  upon  demurrer  and  fo- 
lemn   argument  it  was  adjudged,  that  the  parol  (hall  demur,  and 
that  (lie  fiiall  not  have  the  advantage  to  take  from  him  his  age, 
having  by  the  fine,  fo  long  as  it  fl;ands  in  force,  barred  herfelf  of 
her  dower;  and  therefore  the  law  fliall  rather  favour  the  infant, 
whofe  privilege  is  immediate,  than  hers,  which  is  but  mediate 
after  tlie  fine  reverfed  :  But  in  Moor  it  is  faid,  if  he  had  not  been 
tertenant,  he  fliould  not  have  had  his  age  in  this  writ  of  error ; 
the  reafon  feems,  becaufe  then  he  would  not  have  recovered  her 

6  dower 
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dower    againfl:  him,  and  then    it  is  not  reafonable  his  nonage 

fliould  ftand  in  the  way  to  hinder  her  from  recovering  her  dower 

againlt  another. 

Roll.  Abr,         In  an  attaint  againfl  the  heir  of  the  (,7)  feoffee,  the  parol  (hall 

*17-  not  demur  for  the  nonage  of  the  defendant,  for  the  mifchief  of  the 

ftileTiJin    ^eath  of  the  petit  jury,  before  his  full  age. 

an  attaint  againft  tenant  in  dower  within  age,  who  was  the  wife  of  the  recoverer,  and  is  endowed  of  his 
poJeflion.      I  Kol.  Abr  738-9. 

Roll.  Abr.         In  a  quare  impedit  the  parol  (hall  not  demur  for  the  nonage  of 

^^^\r  the  patron  defendant,  becaufe  the   lapfe  may  incur  during  his 

,4^.  nonage. 

Roll.  Abr.         So,  if  the  king  prefents,  in  right  of  the  heir  in  ward,  to  a  church 

133.    Roll,  pf  ^yhjch  another  is  patron,  of  the  grant  of  the  father  of  the  ward, 

^*  •^  ^'     with  warranty  of  the  land  to  which  this  is  appendant,  who  left 

afTets  to  the  ward,  and  the  patron  fues  by  petition  to  the  king  to 

repeal  his  prefentation,  (hewing  the  matter  ;  the  parol  fhall  not 

demur  for  the  nonage  of  the  ward  for  the  mifchief  of  the  lapfe  ; 

and  this  fuit  is  in  the  nature  of  a  quare  impedk. 

Dyer,  104.         In  a  writ  of  eftrepement  againft  an  infant  he  fhall  not  have  his 

^\^V  o  ^se,  becaufe  this  action  is  in  nature  of  a  trefpafs,  and  this  done  by 
alnii.  328,  ,*?  V  ,r  ^  ' 

himlelr. 

6  Co.  4.  b.         In  a  v;rit  of  partition  between  [1)  coparceners,  age  does  not  lie 

Co»  Lit.        fQj.  the  defendant,  for  nothing  is  demanded  but  a  partition. 

(i)  The  fame  law  of  jointenants  and  tenants  in  common.     Hob.  179.  adjudged. 

9  Co.  S5.  In  a  [c)per  qii£  fervltia  the  defendant  fliall  not  have  his  age,  but 

^'r^"^>V^  fliall  be  compelled  to  attorn,  for  he  is  not  prejudiced  in  the  inhe- 

84.    Roil,  ritance  by  the  attornment ;  for  when  he  comes  of  full  age  he  may 

Abr.  138.  difclaim  to  hold  of  him,  or  fay  that  he  held  by  lefs  fervice,  not- 

(f)  The  _  M'ithftandine  this  attornment. 

fame  law  m  ° 

a  ^iiid  juris  damat  againft  an  infant.     Co.  Lit.  315.     Rol.  Abr.  138. 

Roll.  Abr.  In  a  psr  qutz  fervitta  if  the  tenant  fays  the  conufor  is  dead,  his 
'3^-  heir  within  age,  the  parol  Ihall  not  demur  for  his  nonage,  though 

it  may  be  the  conufor  was  tenant  in  tail ;  for,  it  feems,  the  heir, 
if  he  was  of  full  age,  could  not  come  to  plead  this,  but  the  tenant 
may  plead  it,  if  it  be  true. 
Roll.  Abr.         In  a  quid  juris  damat  by  him  in  reverfion,  againft  tenant  in 
»3^-  dower,  the  parol  Ihall  not  demur  for  the  nonage  of  the  demandant ; 

for  be  he  of  full  age,  or  within  age,  he  ought  to  warrant  the  land 
to  the  tenant  in  dower,  becaufe  of  the  reverfion,  by  force  of  an  a*^; 
in  law. 
Roll.  Abr.  But  if  an  infant  in  reverfion  brings  a  quid  juris  damat  againft 
6^Co.  4.  a.  *^^"^"t  ^^°i"  ^^^^>  ^'^^  i^zxqX  ought  to  demur ;  {d)  for  he  hath  a  war- 
(^)So,  where  ranty  againfl:  his  lefibr  by  fpecial  deed,  to  which  the  plaintiff  who 
t!ie  tenant     is  within  age  cannot  bind  himfelf. 

for  life  hath 

a  privilege  not  to  be  impeached  of  vvafte,&c.  Co.  Lit.  3Z0.  a.    3  Bulf.  137.    9  Co.  85.    Rol.Rep.3j3, 

6C0. 3.b.  In  a  writ  of  mefne  the  parol  fliall  not  demur  for  the  nonage  o£ 
RSLAbr.  the  demandant,  becaufe  it  is  brought  for  the  wrong  and  damage 
138-9.    '    done  to  the  demandant  himfelf. 

In 
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In  a  contrihiit'ione  faciendu  by  one  coparcener  agalnfl  another,  tlie  -Roll.  Abr. 
parol  fhall  not  demur  for  the  nonage  of  the  tenant,  though  he  ^5'9" 
lays  that  his  anceftor  died  feifed,  and  \\t\^fine  coiitribiiticnefacietidd..      : 

In  z  fcire  facias  {a)  2ig2\n?i  the  heir  of  him  again  (I  whom  the  Roll.  Abr. 
recovery  was  had,  if  the  heir  be   in  by  defcent  from  another  ^39-      . 
anceftor,  than  he  againft  whom  the  recovery  was  had,  he  fhall  fciJ-e/LiTs  ^ 

have  his  age.  brought  by 

an  infant, 

the  parol  fhall  not  demur  for  the  non5gc  of  the  demandant.     Roll.  Abr.  139. But  where  It  Ihall 

demur  in  &fcire  f.uias  to  execute  a  remiiiider  limitad  to  the  anceilor,  -t'lde  Moor,  16.  pK  59.  35. 
pK  1^4.     And.2.^.     Dalf.  27.     Kelw,  204.     N.  Belidl.  lar.  pi.  152.  .    • 

If  a  man  brings  a  {b)  writ  of  error  againfi:  the  heir  of  him  that  Roll.  Abi-. 

recovered,  being  within  age,  and  in  by  delcent  in  the  land,  the  .'39-  T^^t 

parol  (hall  not  demur  for  liis  nonage,  though  perhaps  he  hath  a.  that  in  eV- 

releafe,  or  other  matter  to  bar  the  plaintiff",  which  he  hath  not  ror,  where 

knowledge  to  plead  within  age.  ^"^  j^".*"^ 

o  r  o  pleads  in- 

fancy, and  is  in  by  defcent,  he  fhall  have  his  age.  Herbert  v.  Binion,  i  Roll,  Rep  251.  313.  Cro. 
Jk.  392.  S.  C.  Moor,  84.7.  pi.  1148.  S.  C.  3  Eulftr.  138.  S.  C.  Aland  v.  Mafon,  zStr.  861.] 
\b)  Age  lies  not  in  a  writ  of  deceit,  3  Bulf.  135.  Hoil.  Rep,  251.,  becaufe  the  fummoners  and  per- 
nors may  die.     Cro.  Jac.  392. 

Ill  a  petition  to  the  king  in  the  nature  of  2.fonnedon  in  remainder,  Dyer,  136. 
the  parol  (hall  demur  for  the  nonage  of  the  petitioner.       .,  ^j'"^-  ^-* 

*    ■  o  .        i.  Moor,  35.     Kelvv.  205. 

In  an  appeal  of  murder  the  parol  fliall  not  demur  for  the  non-  Dyer,  137. 
age  of  the  plaintiff",  2  Injl.  320.  faid  to  have  been  adjudged  and  ap-  ^  Hawk.  ^ 
proved  by  continual  experience  of  late  time}  and  the  reafon  of  ^'oq'.   "    *' 
failure  of  battle  is  of  no  force  ;  for  a  man  of  feventy  may  have  an 
appeal,  and  the  defendant  fhall  be  oufted  of  battle. 

At  common  law,  if  a  man  had  been  dilTtifed,  and  the  diff"eifee  or  2  Inft.  257* 
difleifor  had  died,  the  heir  within  age,  in  a  vi^rit  of  entry  fur  di/pi/tn, 
brought  by  the  heir  of  the  difleifee,  or  againft   the  heir  of  the 
difleilbr,  being  within  age,  the  parol  fliould  have  demurred  till 
the  full  age  of  the  heir  refpe£lively. 

Soy  notwithftanding  the  diffeifo.r  had  died  (f)  pending  a  writ  of  2  Inft.  257. 
novel  difei/in  againft  him.  (f )^"^'  ^y 

•*'   "^         "  tiie  common 

law,  if  the  grandfather  had  been  diffelfed,  and  brought  an  affife,  and  died  pending  the  writ,  and  after  the 
father  had  brought  a  uii:  of  entry  fur  difftifm,  and  pending  this  writ  the  father  had  died,  if  the  fon  had 
immediately  brought  a  writ  of  entry,  the  parol  /houlJ  not  have  demurred  tor  his  nonage.    6  Co.  4.  b. 

At  common  law  in  a  mortdancefor,  aiel,  befalel  or  cofmage,  if  the  z  Inft.  291, 
renant  had  pleaded  a  feofi^ment  or  releafe  from  a  collateral  anceftor, 
with  warranty,  in  bar,  isfc.  the  parol  would  have  demurred. 

By  the  {d)  ftatute  of  Weftm.  i.  cap.  47.  it  is  enatled,  "  That  if  {d)  3  E.  r. 
"  one  {e)  purchafe  an  afllfe,  and  the  principal  difleifor  dies  before  ^^47'^  ^^  , 
"  tlie  alhfe  pafled,  the  plaintiff  ftinll  have  a  writ  of  entry  (/)  againft  ^e  die°'be-^ 
•*  (o)  his  {h)  heir  or  heirs,  of  what  age  foever  -,  (/')  fo  if  tlie  dilfeifee  i^a^  pur- 
'''  die  before  he  hath  purchafed,  his  heir  or  heirs  (hall  have,  ^r.,  "^^l''^'^'' 
<*  fo  that  for  the  nonage' of  the  heirs  of  either,  l^c.  the  plea  Ihall  tbts-is,put 
"  not  be  delayed,  but  as  much  as  can,  frefli  fuit  muft  be  made  {k)  only  toihew 
"  after  the  difieifin;  fo  in  cafe  of  prelates,  b'r.,  where  there  cari  ^'^^jJis'^^J^f 
■**  be  no  defcent,  ^r."  ticuiatcafc, 

>bereai  the  bodvoftbsafl  i:  general,  slnrt-if?.     (0  This  exienJsonly  to  a  writ  in  th;/-«r,  inJnot 

VpL.  III.     '  S  if  io 
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in  the  '">'? ;  fo  thn  ?f  the  heir  of  the  difTeifor  makes  a  feoftment  in  fee,  and  the  fcofTee  die?,  hh  heh  WidiiR 

j^e,  l/a  writ  of  entry  a^ainil  him.  fliail  liJve  his  age.     2  Inft.  257 So,  it  extends  not  to  thfi 

v^iucHec  or  'x-iycf  ir.  oid-  2  Init.  257.  1  Le^n.  148.  If  the  heir  of  the  difTeifor  takes  hufband,  and 
Viis  iTue  '.vitliin  age.  and  dici.  and  itie  diflelfee  I  rings  a  writ  of  entry  againft  tlie  tenant  by  the  curtefy,  and 
he  rra^S  ill  aid  of  the  heir  within  age,  he  ihall  have  his  age;  for  this  is  a  writ  of  entry  in  the />t/?,  being 
agiinil  tenant  by  curtefy.  1  Init.  257.  {g)  Ih'i  ex-ends  to  the  heir  of  the  heir  ;  fo  that  in  this  fpccial 
cafe  a  s^rlt  of  entry  in  'Mt  per  and  ivi  is  within  the  aft.  2  Inft.  257-8.  (A)  Special  heir  as  in  gavel- 
kind b"r.'Ugh-ergrfh.  &c.  within  this  ad.  a  ln!t.  258.  (i)  By  this  claufc  exprtfs  provifion  is  made 
in  Ci(r  tl'.e  diiTtifee  die^  before  purchafc  of  his  writ.  2  Inft.  528.  {k)  Intended  after  the  death  of  the 
d  fcif"",  and  fielh  fuit  regularly  is  within  a  year  and  a  day  after  his  death,  within  which  time  continual 
claim  is  to  be  made.     2  Inllt  258. 

(j)  6  E.  I.        By  the  flatute  of  {a)  GlouceJIer,  cap.  7.     "  Where  an  infant  Is 

c;  -•    ,  **  held  from  his  inheritance  after  the  death  of  his  (b)  father,  couGn, 

iniy  forex-'  "  grandfather,  ^c  ,  fo  that  he  is  drove  to  his  writ,  and  the  tenant 

ample;  for  <<  pleads  a  feoffment,  or  other  matter,  whereby  the  juftices  award 

it  extends  «  2j^  inqueft,  the  inquell  fnall  pafs  as  if  of  full  a^e." 

xo  mother,  l  '  i  i  o 

b  other,  fiilcr,  uncle,  Sec.   after  the  death  of  any  of  which  a  murtdarcejicf  lies.     2  Inft.  zqi.-  But 

this  art  extends  not  to  adVions  ancejiorial  dioiturel,  but  giving  the  infant  a  trial  during  his  minority,  it 
gave  it  ill  fiich  anions  as  he  might  not  be  foreclofed  of  his  right,  but  at  his  full  age  might  have  re- 
coiirf'j  to  a  writ  of  a  highjr  nature;  and  therefore,  it  extendi  not  to  any  formedonf  dum  non  tompa, 
infta  aiiiti.?ri,  fur  cui  in  -jita,  &:c.     2  Inll.  129. ;  yet  -vide  Lro.  Age,  3. 

2.  "Where  the  Parol  fliall  demur  without  any  Plea  pleaded. 

6  Co.  3.  b.        The  general  rule  herein  is,  that  where  a  naked  right  in  fee  de- 

4-  *•      ^     fcends,  of  which  the  auceftor  was  once  in  poffefTion,  there,  in  an 

_^>er,  13,.    jj£^JQj^  anceflorel  brought  by  the   infant,   the   parol  fliall  demur 

without  plea  ;  but  the  parol  {hall  not  demur  without  plea  where 

the  anceitor  died  feifed,  or  where  the  a£lion  is  brought  of  the 

feifin  or  poffefTion  of  the  infant. 

6  Co.  3.  b.         Therefore  in  a  writ  of  right,  as  heir  to  his  anceflor,  [c]  the  parol 

__And  this    {\^-^\\  demur  without  any  plea,  becaufe  there  is  an  action  ancejlorel 

cdTJt'he^'^     drotturel^  and  he  lays  the  efplees  in  his  anceftor. 

li.Ttui.e  of  Gloiictftcr,  c.  2.  2  Init.  2;ji.  (<:)  Though  thi  battel  may  be  dcraigned  by  champions* 
Dyer,  137.  pl.24' 

Roll.  Abr.  So  in  -3.  formedon  in  reverter^  the  parol  (hall  demur  without  plea, 
137-  becaufe  he  claims  as  heir  in  fee-fimple  to  the  leverfion,  and  not 

D  e°  \\-^    /*''  fi^'"'"^"  doniy   and    therefore  the  right  of  the  fee  would  be 

bov.nd. 
Roll.  Abr.         r^ut  on  ■^.formedon  In  defcendcr  and  remainder y  the  parol  (hall  not 
137-  demur  without  plea,  [d)  becaufe  voluntas  donaforis   in  chartd  fud 

6  Co. '4  a.'  f^i(i"'fifte  exprejja  de  dttii-o  obfervetury  and  being  founded  on  what  is 
{d)  Kctaufe  exadly  exprelied  in  the  deeds,  though  it  be  a  droititrel  adlion,  yet 
thisisawrit  jf  rnj,y  t>e  profecuted  during  minority:  but  if  the  tenant  plead  in 
%1\\.  Abr"  ^'^"^  ^  warranty  and  affets,  there,  the  parol  fliall  demur,  becaufe 
137.  that  concerns  alfo  all  the  other  inheritance  of  the  infant. 

Roll.  Abr.  In  Tiftir  cui  in  vita  the  parol  fhall  demur  for  the  nonage  of  the 
'37-  demandant,  without  any  plea  pleaded. 

feoll.  Abr.         In  a  writ  of  ivarrantia  chartce  brought  by  an  infant,  the  parol  [e) 
(//other     ^^^^  "°^  demur  for  his  nonage,  though  the  warranty  was  made  ta 
We,  if  the    l^is  anceftor. 
flcfejri«it  denici  the  deed.     Roll.  Abr,  141. 

In 


In  replevin  againft  an  infant,  if  he  avows  upon  the  plaintiff,  and  Roll.  Abr. 
the  plaintiff  fhews  forth  the  releafe  of  the  father  of  the  infant  to  ^'^°- 
hold  by  lefs  fervices,  yet  the  parol  fliall  not  demur. 

In  trefpafa  vi  i£f  artnis  againft  an  infant,  who  juftifies,  for  a  rent  Roll.  Abr; 
out  hujiifmodii  as  heir  to  his  father,  if  the  other  fiiews  forth  a  deed  ^''■°* 
made  by  the  anceftor  in  difcharge,  yet  the  parol  {hall  not  demur, 
but  he  ought  to  anfwer  to  the  deed  immediately. 

In  a  v/rit  of  (a)  right  of  ward  the  parol  fhall  not  demur  for  the  Roll.  Abr. 
nonage  of  the  demandant,  though  this  be  a  writ  of  right.  ^3^^  ^^^^ 

{a)So,tn  efchea',  Ctjptvit,  droif,  fur  (iifclmmer  broughr  by  an  infant,  becaufe  he  hath  the  leignory  in 
pofieflion,  in  relpsit  of  which  he  claims,  and  no  right  :o  the  land  was  ever  in  the  anceftor.  6  Co.  3.  b» 
D^er  137.  pi.  25. 

If  an  infant  aliens  within  age,  and  dies  within  age,  and  his  heir  Dyer,  104. 

brings  a  [b)  dum  fuit  infra  ^tatem,  the  tenant  may  pray  that  the  ^i'jl"]!,;^;^ 

parol  may  demur,  and  yet  the  action  did  not  defcend,  bat  the  right  not  altered 

only;  for  the  father  could  not  have  this  a£lion,  becaufe  he  died  by  the  ^a- 

within  age — faid  in  (c)  Markal's  cafe,  and  feems  to  be  inteoided  '"^"^"^   '°"* 

without  plea  pleaded.  2  inft.  agi. 

[i)  So,  in  a  Jum  non  fu\t  compos  mentis.     6  Co.  4.      (<:)   6  Co.  4.  b» 

If  in  %  fcire  facias  to  execute  a  Hne,  by  which  a  remainder  was  And.  24. 
limited  to  the  grandmother  of  the  plaintiff,  whofe  heir,  \^c.  the  g?"^^^  ^"^ 
defendant  prays  the  parol  may  demur,  yet  he  (hall  anfwer  over,  ^       ^^^ 
becaufe  he  does  not  plead  the  deed  of  his  anceftor.  judged. 

Dalf.  37. 
S.  C.  adjudged  ;  the  rather,  becaufe  no  freehold  is  demmded  by  the  writ,  but  an  execution  of  the  fine 
only.  Kelw.  204.  S.  C.  adjudged,  upon  the  reafon  in  D^lf.  Moor  35.  pi.  114.  S.  C.  adjudged.  Moor 
i6k  pi.  59.  feems  to  be  the  fame  cafe  adjudged,  though  the  pirticular  eftace  was  determined  in  the  life  of 
the  demandant's  father ;  and  there  faid,  if  the  defendant  hid  pleaded  the  deed  of  the  anceftor,  &c.  it 
fiiou'd  have  demurred.  N.  Bendl.  121.  S.  C.  adjudged.  6  Co.  3.  a.  S.  C.  cited.  Dyer  138.  pi.  27. 
like  point  cited. 

3.  Upon  what  Plea  pleaded  the  Parol  (Iiall  demur. 

In  an  aflion  of  the  poffeffion  of  the  infant  himfelf,  the  parol  fhall  6  Co;  3.  b. 
not  demur  upon  any  plea  pleaded.  °j ' 

As  in  a  writ  of  entry  of  a  diffeifin  done  to  himfelf,  brought  by  6  Co.  3.  b. 
an  infant,  if  the  tenant  pleads  the  feoffment  of  the  father  of  the  ^°ii-  ^br. 
demandant,  with  warranty  to  him,  yet  the  parol  Ihall  not  demur,        ' 
becaufe  this  is  brought  of  his  own  poffeffion. 

So  in  an  affile,  the  parol  (hall  not  demur  for  the  nonage  of  the  aln.l.  417. 
demandant,  though  the  deed  of  his  anceftor  be  pleaded  in  bar,  be-  ^^°'  5°-^^ 
caufe  this  is  brought  of  his  own  poffeffion,  and  the  circuftances 
iliall  be  inquired  in  it. 

In  zformedon  in  defcender,  if  the  tenant  pleads  the  feoffment  of  Roll.  Abr. 
the  anceftor  of  the  demandant,  with  warranty  and  {d)  afftts,  and  ]^^' r^^^^ 
the  demandant  {e)  denies  the  deed,  the  parol  ftiall  demur  for  the  j-^^g  ^Z,  if 
nonage  of  the  demandant.  a  collateral 

warranty  be 
p'eadedin  barof  this  aflion.  Roll.  Abr.  141.  (f)  But  whether  without  denying  the  deed  the  parol 
ihail  demur,  (^uare  \  &  vide  Roll.  Abr.  141. 

In  a  quare  iwpedit  if  a  feoffment  of  an  acre  to  which  an  advow-  Roil.  Abr, 
ion  is  appendant,  with  warranty  of  the  anceftor  of  the  defendant,  H'« 
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is  pleaded,  with  alTcts  from  the  fame  anceftor,  though  the  defend- 
ant be  within  age,  yet  the  parol  (hall  not  demur,  for  the  mifchief 
of  the  lapfe  incurring  in  the  mean  time. 
Holt.  Abr.         In  an  aclion  real,  if  the  tenant  pleads  in  bar  the  feoffment  of  the 
H^-  anceftor  of  the  demandant,  with  warranty  to  J.  S.^  and  his  afligns, 

whofe  afhgnee  he  is,  and  fays,  that  aflets  defcended  to  the  plaintiff; 
to  which  the  demandant  fays,  nothing  defcended  ;  in  this  cafe  the 
parol  fliall  demur,  becaufe  though  the  feoffment  and  warranty  is 
not  i»i  queftion,  but  only  the  affets,  which  the  infant  may  well  try, 
yet  if  he  takes  this  iiVue,  the  deed  of  the  ancellor  fhall  be  holden 
to  be  confefled  by  him. 
Roll.  Atr.  So,  for  the  fame  reafon,  if  in  zforwedon  in  defcender  the  tenant 
*4*«  pleads  a  feoffment  by  the  anceftor  of  the  demandant  to  A.  and  B.y 

the  father  and  mother  of  the  tenant,  and  to  the  heirs  of  the  father 
with  warranty,  and  that  they  are  dead,  and  avers  that  alTets  are  de- 
fcended to  the  demandant  within  age,  though  the  demandant  fays, 
that  B.y  the  mother  of  the  tenant,  is  yet  living. 
Rcl!.  Abr.  In  an  {a)  affife  [b)  againit  an  infant,  if  the  ifTue  be  whether  the 
•*^-  tenant  be  a  bajiard  ox  widiery  which  is  to  be  tried  by  the  bilhop,  by 

otherwiieit    which  liis  blood  is  to  be  bound  perpetually,  yet  the  parol  fliall  not 
is  in  a/or-     demur,  becaufe  this  is  of  his  own  wrong,  and.  there  fliall  be  no 

n:t,hn\n^c.    ^^^        j^^  ^^{iS  Writ. 

Jc^rtier;  for  ■' 

there  if  the  ifTue  be,  wlicther  the  tenant  be  a  baftard,  the  parol  fliali  demur.     Roll.  Abr.  142.     {b)  But 
ctht.rwikit  is,  if  ihe  iffue  be,  whethtr  tl'.e  demandant  be  a  bafiard.     Roll.  Abr.  142. 

4.  For  the  l^onage  of  what  Perfon  the  Parol  fliall  demur. 

The  parol  fiiall  not  demur  for  the  nonage  of  the  king,  becaufe 
the  law  always  adjudges  him  of  full  age. 

In  an  a6lion  brought  by  baron  and  feme  for  tlie  inheritance  of 
the  feme,  the  parol  fliall  not  demur  for  the  nonage  of  the  baron, 
becaufe  in  the  right  of  the  feme. 

In  a  writ  of  7>i£j}jc  brought  by  baron  and  feme  in  right  of  the 
feme,  the  parol  fhall  not  demur  for  the  nonage  of  the  feme. 

In  detinue  againll  an  executor  upon  a  delivery  to  the  teftator, 
the  parol  fliall  not  demur  for  the  nonage  of  the  executor. 

In  an  aftion  of  debt  brought  againll  baron  and  feme,  upon  an 
obligation  of  the  anceftor  of  the  feme,  the  parol  fliall  demur  for 
the  nonage  of  the  feme. 

In  a  pnvripe  quod  reddat  againft  baron  and  feme  of  land  that  the 
feme  had  by  defcent,  the  parol  fliall  demur  for  the  nonage  of  the 
feme,  though  the  barun  be  of  full  age. 

A  feme  received  for  default  of  her  hufband  (hall  have  her  age, 
though  the  baron  was  of  full  age. 

5.  In  refpedt  to  what  Eftate  or  Interefl:  the  Parol  fhall  demur. 
Caner,  S8.        If  an  infant  be  in  by  [c)  purchafe,  he  fhall  not  have  his  age. 

Roll.  rtbr. 

143.     (4)  If  «n  infant  be  in  by  abatpment,  and  not  by  defcent,  he  Ih.ill  not  have  his  age.     Roll.  Abr. 

14V'~ — ''"t  if  the  heir  of  the  diUeifec  enters,  lie  fhall  iiavc  his  agf.     Roll.  Abr.  144. So,  if  the 

itiutic)  eftlieau  to  an  infaiu,  who  is  in  by  defcent  in  the  feignory,  Ijg  Ih.ili  hive  his  age.     Keilw.  105. 

As 
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Roll. 

Abr. 

142. 

Roll. 

Abr. 
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Abr. 
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Roll. 

/b». 

141. 

Roll. 

Abr. 
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As  if  there  be  a  leafe  for  life,  the  remainder  to  the  right  heirs  Roll.  Abr. 
of  J.  S.,  who  is  dead  at  the  time,  his  heir  within  age,  he  flvall  not  HJ- 
have  his  age  when  he  comes  in  by  aid  pray r,  for  he  hath  it   by 
purchafe. 

If  an  infant  hath  an  eftate  in  poflefllon  by  purchafe  fufficient  to  ^o\\.  Abr. 
anfwer  the  a£lion,  though  he  hath  the  refiJue  of  the  ellate  by  dci-  ''^3' 
fcent,  he  fliall  not  have  his  age. 

As  if  the  father  and  fon  and  heir  purchafe  to  them  and  the  heirs  Roll.  Abr. 
of  the  father,  and  after  the  father  dies,  and  a  real  adiiion  is  brought  '*3' 
againft  the  fon,  he  fhall  not  have  his   age,  although  he   hath  tiic 
remainder  in  fee  by  defcent. 

If  leflee  for  Hfe  [a)  furrenders  to  an  infant  who  hath  the  reverfion  Roll.  Abr, 
by  defcent,  he  Ihali  not  liave  his  aye.  J+3- 

'  "  \a)    For 

quoad  ftiangers  the  eftate  for  life  hath  continuance.     Co.  L,ic.  33,^.  b. 

If  die  father  enfeoffs  his  fon  and  heir  in  fee  {b)  with  warranty,  Roll.  Abr. 
and  dies,  the  fon  fliall  have  his  age,  becaufe  the  warranty  is  extind:,   "^3»  '44. 
and  therefore  in  lieu  thereof  he  Ihall  be  adjudged  (t-)  in  by  defcent.  he  be  en- 
feoffed by  his  father  without  warranty  j  for  he  may  eled;  to  be  in  of  the  one  elVaic  or  o{  the  other.     Roll, 
Abr,  144.      (cj  So,  if  tenant  in  tail  enfeoffs  liisiffue,  and  dies,  the  iiiue  ihall  have  his  a^e,  for  lie  is  re- 
milted,  and  fo  in  by  defcent.     Roll.  Abr.  144. 

If  an  infant  be  enabled  by  cuftom  to  have  and  alien  his  land  at  Roll.  Abr. 
a  certain  time,  as  at  fifteen  years  of  age,  or  when  he  can  meafure   '44- 
a  yard  of  cloth,  after  this  time,  and  before  his  full  age  of  twenty- 
one,  he  fliall  have  his  age  ;  for  the  cuftom  being  to  be  conftrued 
fl:ri(3tly,  does  not  extend  to  this  collateral  thing. 

In  ^ifonnedon  in  reverter,  if  the  demandant  tnakes  himfelf  heir  Roll.  Abr. 
to  the  donor,  as  heir  at  common  law,  and  the   tenant  claims  as   HI- 
younger  fon,  as  heir  to  the  donor  by  the  cuftom,  and  prays  the 
parol  to  demur  for  his  nonage,  yet  it  Ihall  not  demur,  becaule  they 
both  claim  to  be  heir  to  the  fame  perfon. 

In  a  miper  obiit  by  the  aunt  againft  the  niece,  and  a  demand  of  Roll.  Abr. 
the  fcifm  of  the  father  of  the  aunt,  who   was   the  grandfather  of  '41- 
the  tenant,  the   tenant,  who  is  in  by  defcent  from   her  mother,  s^°'ctced* 
fhall  not  have  her  age,  becaufe   they  are  one  heir,  and  of  equal  and  faid,  for 
condition  as  to  privity  of  blood,  where  the  common  anceftor  di>.d  '■  '^  P'''n=«- 
laft  feifed,  as  the  cafe  muft  be  mtended.  .h.r.rJ^^VV'A 

'  tnepiwii)  01  biood. 

But  if  land  defeend  to  A.  and  B.,  coparceners,  and  they  enter,  Rf>ii.  Abp. 
and  have  ifliie,  and  die  feifed,  in  a  nuper  obiit  by  one  of  the  ilhie  Hi- 
againft  the  other  within  age,  the  parol  (hall  demur  for  the  non- 
age of  the  tenant,  becaufe  their  common  anceftor  did  not  die  lall 
feifed. 

If  a  devife  be  to  the  heir  in  tail,  and  if  lie  die,  Isfc,  that  another  Roll.  Abr. 
fliall  fell  it,  the  devifee  Ihall  not  have  his  age,  becaufe  he  hath  the  '+4- 
eftate-tall  by  purchafe. 

If  a  gift  be  made  to  the  father  for  life,  the  remainder  in  tail  to  Roll.  Abr. 
the  fon,  the  remainder  to  the  right  heir  of  the  father,  and  after  the  '*** 
father  die,  and  the  fee  defeend  upon  the  fon  witljin  age,  yet  he 
fiiall  not  have  his  age,  becaufe  he  hath  the  eftate  tail  by  purchafe, 

So,  if  a  gift  be  made  to  the  father  for  hfe,  the  remainder  to  a  Roll.  Abr. 
ijranger  in  tail,  the  rei^ainder  to  the  fon  in  tail,  the  remainder  to  H4- 
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the  right  heirs  of  the  father,  and  after  -the  ftranger  die  without 

ifllie,  and  after  the  father  die,  and  the  fee  defcend  upon  the  fon 

within  age,  yet  he  fliall  not  have  his  age,  becaufe  he  hath  the  tail 

by  purchafe. 

TJ.  Bendl.  If  A..^  being  tenant  in  tail,  enfeoff  B.  to  the  ufe  of  A.  and  his 

'56-  wife  for  life,  and  after  to  the  heirs  oi  A.y  and  A.  die,  and  the  wife 

Lambl^ad-     grant  her  ellate  to  C,  and  his  heirs,  during  the  life  of  the   wife, 

judged.         and  C.  enter,  and  die,  and  the  lands  defcend  to  his  heir,  againft 

AnA.  21.      whom  the  ifTue  in  tail  brings  a  formedon^  the  defendant  fhall  not 

judged.         have  his  age,  becaufe  he  is  in  only  as  an  occupant,  and  no  eftate 

Career,  83.    of  Inheritance  defcended. 
S.  C.  cited. 

6.  Where  for  the  Nonage  of  the  Vouchee, 

Roll.  Abr.         If  an  infant  be  [a)  vouched  and  bound  to  warranty  by  the  deed 
^4-4-    .        of  his  anceftor,  the  parol  fhall  demur  for  the  nonage  of  the  infant. 

{a)  V/hen  ^  " 

for  the  nonage  of  the  vouchee  in  a  writ  o(  tniry  fur  JiJJ'ei/in,  notwithftanding  the  ftatute  Qi  ffijlmii'jler  i. 

C.  46.  "vidc  2  lull.  157.      Dyer  137.  pi.  24. 

Roll.  Abr.  If  two  coparceners  in  gavelkind  are  vouched  as  one  heir,  the 

^^^-  parol  fnall  demur  for  the  nonage  of  the  youngeft,  if  he  be  feifed  j 

yet  he  is  vouched  but  for  his  pofTeffion. 

Roll.  Abr.  So,  if  orje  coparcener  be  vouched,  and  have  aid  of  the  other  co- 

^44-  parcener,  who  is  within  age,  the  parol  ought  to  demur. 

Roll.  Abr.  If  a  ferae  tenant  in  dower  vouches  the  heir  of  her  hufband,  and 

^^^'r,     L  the  hufband  of  the  heir,  the  parol  fhall  not  demur  for  the  nonage 

(Z-)  But  the  r     1         xj\    1  1    •  -r       ^      ■  r   r    1^  1  r         1         1  • 

pa'..;  ougiit    oi  tne  [b)  baron,  bis  wiie  oeing  of  full  age,  became  the  baron  is 
to  ivivede-    vouched  only  for  the  inheritance  of  the  feme. 

mune.:,  if 

both  had  ht&n  within  age  or  the  feme  only.     Roll.  Abr.  144.  145. 

Roll.  Abr.         If  the  youngefl  fon  enter  into  the  Inheritance  defcended,  the 
^'^^'  parol  fliall  not  demur  for  his  nonage,  if  he  be  vouched  as  heir 

within  age,  if  the  eldell  fon  be  of  full  age,  who  is  heir  in  right, 

becaufe  he  cannot  be  heir  by  continuance. 
Roll.  Abr.         If  a  baftard  be  vouched  within  age  by  reafon  of  his  pofleflion, 
Co^Lit  2Ad    *^^  parol  fliall  demur  for  his  nonage,  becaufe  he  may  be  heir  by 
8C0.  1 01.     continuance  all  his  life,  without  claim  to  the  contrary. 
Roll.  Abr.        If  an  infant  be  vouched  by  leiTee  for  life,  by  reafon  of  the  rever- 
^'^^'  fion,  vi'hich  he  hath  by  defcent,  the  parol  fliall  demur,  although  he 

hath  not  the  freehold  by  defcent. 
2  Inft.  455.       At  common  law  if  the  hufband  had  aliened  the  lands  of  his 

wife,  with  warranty,  and  died,  and  in  a  cui  in  vita  by  the  wife,  or 

zfur  cui  in  vita  by  the  heir  of  the  wife,  the  alienee  had  vouched 

the  heir  of  the  hulhand  within  age,  the  parol  fhould  have  demurred 

till  the  full  age  of  the  vouchee, 
(f)  13  E.  I.  But  by  the  ftatute  of  [c)  Wejlm.  2.  cap.^o.  It  Is  enabled,  that  If  the 
^•4-°*  ^"'  hufband  aliens  the  right  of  his  wife,  [d)  the  fuit  of  her  or  her  heir, 
H.  8.  C.28.  after  the  death  of  her  hufband,  fhall  not  be  delayed  by  the  nonage 
(by  which  of  the  heir  [e]  that  ought  to  warrant,  but  the  \f)  [g)  purchafer 
^Wennfth  ^^^^^  ^^)  *^^^y  '■^^^  ^^^  ^S^  °^  ^^s  warrantor  to  have  his  {i)  war- 
wife  or  her     ranty. 

heir  after  oa  alienation  by  her  hufband)  this  adl  is  of  little  ufe.     z  Iijil.456,     (^)  Extends  o.nly  to  a  cut 

or 
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tt  fur  cui'in  "Vita,  which  are  the  proper  aftlons  upon  an  alienation  by  the  hnlband  ;  for  if  the  wife  !s 
tenant  in  tail,  and  the  baron  aliens,  and  dies,  and  (he  dies,  her  iflue  caniot  have  %fur  cui  in  -vita,  but  a 
Jormcdon,  in  which  the  purchafer  may  vouch  the  heir  ot"  the  baron,  and  for  his  nonage  the  parol  flinll 
demur.  2  Inft.  455.  (e)  So  that  it  extends  only  to  the  heir  of  the  baron  that  aliened,  z  Inft.  445. 
(/)  Intended  only  of  i^fe  empror,  not  his  heir,  i  Inft.  456 — So  of  the  immediate  purc-'afcr,  and  not 
his  alienee,  though  he  may  vauch  the  heir  of  the  b^ron  as  afiij,'nee.  2  Inft.  455.  4  Co.  50.  a.— —So, 
intended  only  where  the  purchafer  i^  tenant  in  deed,  not  where  he  comes  in  as  vouc^iee  or  tenant  by  re- 
ceipt,  and  vouches  the  heir,  &c.  2  Leon.  148.  iCo.  15.  a.  400.50.3.  (^)  Of  any  eftate  of  free- 
hold. 2  Inft.  546.  (,fcj  When  he  fliallhave  are-fummon^.  2  Inft.  456.  (<)  VVhether  ia  Uw  or  ceed. 
2  Inft.  456. 

7.  Where  for  the  Nonage  of  the  Prayee  in  Aid. 

If  hi  [n)  aftion  againfl  tenant  by  the  curtefy  he  prays  {h)  in  aid  Roll.  Atr. 

of  the  heir  within  aee,  the  parol  fhail  demur.  *4S- 

^  *  ^  {a)  But  if 

error  is  brought  againft  tenant  by  the  currefy,  the  parol  (hall  not  demur  for  the  nonage  of  him  in  rever- 
fion,  f>L-r  Roll.  Rep.  251.  faid  by  Houghton  arguendo,  quod  Coke  concefftt,  becaufe  he  is  not  tenant. 
(^)  VVhere  for  the  nonage  of  the  prayee  in  aid  and  tenant  by  receipt  in  a  writ  of  entry,  notwithftanding 
the  ftatuce  of  Weftm.  I.  c.  46.  i/;i/tlnft.  257.     Dyer  137.  pi.  24.     z  Leon.  148. 

If  lefiee  for  Ufe  hath  aid  of  him  in  [c)  remainder  within  age,  whp  Roll.  Abr. 

Is  in  by  defcent,  the  parol  (hall  demur ;  Ileus,  if  he  were  in  by  ]^i' 

Vi  r  (f )  So,  if 

purcnaie.  lelTee  for  life  hath  aid  of  him  in  reverfion  by  deftent.     Roii.  Abr.  145. 

If  there  be  leflee  for  life,  the  remainder  to  the  right  heirs  of  Roij.  Abr. 
J.  S.,  who  is  dead,  and  after  the  right  heir  die,  his  heir  within   '4S- 
age,  and  the  leflee  have  aid  of  him,  the  parol  ought  to  demur,  for 
he  is  in  by  defcent. 

So,  if  J.  5.,  at  his  death  hath  two  daughters  his  heirs,  and  after  Roll.  Abr. 
the  one  dies,  and  her  part  defcends  to  her  daughter  within  age,  ^+5- 
the  parol  ought  to  demur  for  her  nonage,  though  the  aunt  is  in  by 
purchafe. 

In  an  annuity  againft  a  parfon,  if  he  hath  aid  of  the  ordinary  and  Roll.  Abr. 
patron  within  age,  yet  the  parol  (hall  not  demur  for  the  nonage  of  J45- 
the  patron  :  for  the  charge  lies  not  upon  the  patron,  but  upon  the  ^z^'^  s. c. 
parfon.  cited. 

If  two  in  reverfion  by  defcent  are  received  upon  default  of  th«  Roll.  Abr. 
leflee,  and  the  one  is  within  age,  the  parol  (hall  demur.  '45- 

If  a  feme  in  by  defcent  be  received  for  default  of  her  hufband,  2  Inft.  342. 
the  parol  (hall  demur  for  her  nonage,  though  the  {d)  ftatute  be  ^^^T  '^ 
parata petenti  refpondere.  which -vidt explained  zln'ft.  34*1. 

In  an  avowry  for  a  rent-charge  referved  upon  a  purparty,  if  the  Roll,  Abr. 
plaintiff  leflee  for  life  hath  aid  of  him  in  the  reverfion  within  age,  ^45-^- 
who  is  in  by  defcent  in  the  reverfion,  yet  the  parol  fhall  not  demur, 
becaufe  the  land  is  not  in  demand, 

8.  In  what  Cafes  if  the  Parol  demur  againft  one  It  flxall  againft 

another. 

If  tv.'o  are  vouched,  if  the  parol  demurs  for  the  nonage  of  one,  4?  E.  3  aj. 
it  Ihall  for  the  other  alfo.  f^e'/  ^'•'• 

If  aid  is  prayed  of  two  coparceners,  viz.  the  aunt  and  the  niece,  Roll.  Abr, 
and  the  aunt  hath  the  remainder  by  purchalc,  and  the  niece  is  in  H^. 
within  age,  and  hath  the  remainder  by  defcent,  the  parol  fhall  de- 
mur for  both. 

Sf4  So, 
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Roll.  Abr.  So,  If  aid  be  prayed  by  one  coparcener  of  two  other  coparce- 

J4.6.  ners,  of  which  one  is  within  age,  and  the  other  of  full  age,  th« 

parol  fliall  demur  for  all. 

Roll.  Abr.  If   the  tenant  vouch  himfclf  and  J.  5.,  as  heirs,  and  J.  S.  is 

146.  within  age,  the  parol  ihall  demur  for  both. 

Roll,  Abr.  In  a  [a]  dum  ftiit  infra  atatcm  by  two  coparceners  of  the  feifm 

T*''-     .  of  their  anceflor,  for  the  nonas:e  of  one  demandant  the  whole 

{a)  So,  in  a  1  1  j  ^ 

ron  cowfoi      P^rol  ought  to  demur. 

tntnth  by  two  coparceners  of  a  felling  of  their  anceftor,  the  parol  ihall  demur  for  both  for  the  nonage  of 
one.     Roll.  Abr.  146. 

Rott.  Abr.  In  a  writ  of  tr\txy  fur  d/Jptfin  by  two  coparceners,  of  which  one 
'47-  is  within  age,  qui  uon  profequitur.  upon  the  fummons,  yet  the  parol 

fhall  demur  againft  the  other  alfo. 
Roll.  Abr.         If  a  writ  of  error  be  brought  againft  the  heir  of  the  recoverer 
'47'  within  age,''^nd  ?l  fire  facias  againft  the  tertenant,  if  the  parol 

demur  for  the  heir,  yet  it  (liall  not  demur  as  to  the  tertenant ; 

for  the  heir  fliall  not  be  at  any  prejudice,  if  it  is  reverfed  as  to 

the  tertenant. 
Roll.  Abr.         If  four  enter  into  {h)  a  recognizance,  and  after  one  die,  his 
^^-  heir  within  age,  in  2ifcire  facias  againft  the  heir  and  the  reft,  the 

(^y^So^  ^    parol  ftiall  demur  againft  all. 

where  two  arc  bound  ia  a  ftatute,  and  one  dies,  his  heir  being  within  age.     Hetl.  59.     Lit.  Rep.  72. 

Roll.  Abr.  In  z  fire  facias  againft  the  tertennnts  to  have  execution  of  da- 
^+7-  muQes  recovered  againft  J.  S.  if  the  parol  demurs  againft  one  of 

the  tertenaiits  for  his  nonage,  it  fliall  demur  againft  all. 
Co.  Lit.  In  2.  fire  facias  if  two  coparceners  are  received  upon  the  default 

J46.  a.  Qf  ^YiQ  leffcG,  and  the  parol  demurs  for  the  nonage  of  one  of  the 
^    °-'3'a'  ^-opavceners,  it  ftiall  demur  for  both. 

Dyer,  239.  If  in  debt  upon  an  obligation  againft  B.  and  C.  fons  and  heirs 
P'-  39-  of  the  obligor,  and  againft  D.  the  daughter  and  heir  of  yi.  who 
An^l7  "'  '^'^^s  another  of  the  fons  and  heirs  of  the  obligor  in  gavelkind, 
N.  Bend!,  proccfs  is  Continued  till  the  uncles  are  outlawed,  and  the  niece 
148.  pi. 205.  ■waived,  and  after  the  uncles  are  pardoned,  and  bring  z  fire  facias 
pl.  ioV^'^  againft  the  plaintiff,  who  thereupon  declares  againft  them  f/?iu I 
And.  10.  cum  the  niece,  and  the  uncles  plead  their  niece  is  but  of  the  age 
s^  r^'  A  ^^  feven,  urde  uon  intendunt  quod  durante  7nitJori  state  fid  they  ought 
judged.  '      to  anfwer,  ^c.  yet  the  parol  fliall  not  demur ;  for  the  niece  is  out 

of  court,  and  quoad  her  the  original  is  determined,  and  at  her  full 

age  no  re-fummons  could  be  fued  againft  her,  but  the  uncles  only, 

becaufe  ihe  never  appeared  in  court. 

9.  In  what  Cafes  the  Demurrer  of  the  Parol  for  Part  fhall  b^ 

for  all. 

47  An*.  4,  In  a  writ  of  error  upon  a  judgment  for  divers  things  againft  an 
Ron.  Abr.  Jnfgj^t  upo„  a  recovery  by  his  anceftor,  if  the  infant  difclaims  for 
part,  by  which  the  judgment  is  to  be  reverfed  for  error  therein, 
yet  for  the  nonage  of  the  infant  the  parol  fliall  demur  for  the 
reft,  and  this  fliall  make  the  parol  to  demur  alfo  for  that  in 
which  the  infant  hath  difclaimed,  becaufe  it  is  but  one  recor4 ; 

-    .  and 
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and  therefore  If  he  hath  his  age  as  to  part,  he  fhall  have  It  for  the 
whole- 

The  fame  law  in  an  a£lion  againft  an  infant,  if  he  acknow-  Roll.  Abr. 
ledges  the  adlion  of  the  demandant  for  part,  (a)  yet  if  the  parol   '''•7- 
demurs  for  the  reft,  it  fhall  demur  for  all.  )1^^.  "Ij^" 

reddat  the  tenant  may  cont'efs  the  aftion  for  part,  and  pray  his  age  for  the  reft,     lira,  Ags  9. 

If  an  infant  brings  a  writ  of  (/')  entry///-  dljfeifin  to  his  father,  RoII.  Abr. 
and  the  tenant  pleads  the  releafe  of  the  father  as  to  part  of  the   '47- 
land  in  demand,  by  which  the  parol  is  to  demur  for  this,  vet  it  ^^)  inawnc 

n     II  J  r         1-  n.  '  ot  entry /</r 

ihall  not  demur  ior  the  reit.  dm/tn  in 

the/fr,  a^e  is  taken  awjy  by  JVcJlm.  2.  c.  47.  which  vide  2  inft.  ijo. 

In  an  (r)  aflife  by  three  coparceners,  if  the  tenant  claims  as  Roll.  Abr. 
tenant  by   the  curtefy  of  the  whole,  and  prays  in  aid  of  one  of  ^4^7- 
the  plaintiffs  in  reverfion  within   age,  and  hath  aid   of  him,  by  ^^(t  be'* 
which  the  parol  ought  to  demur  for  the  third  part  that  belongs  to  intended  of 
the  infant,  and  not  for  the  reft,  yet  becaufe  the  alDfe  fhall  not  be  ^"  a^J'ecf 
taken  by  parcels,  it  fhall  demur  for  the  whole.  ^°'.  ^f^'Ca 

an  aflife  of  no-vcl  dijjiijin,  even  at  common  law  the  parol  fliould  not  have  demurred.     Roll.  Abr.  14.^, 

1 0.  Of  the  Prayer  of  Age  and  Counterplea. 

The  granting  that  the  parol  fhall  demuj:  in  judgment  of  law  Is  6  Co.  5.  a. 
in  favour  of  the  infant,  therefore  the  court  ex  ojicio  ought  to  grant 
it,  rhough  the  tenant  will  anfwer. 

Where  age  is  granted,  or  the  parol  demurs,  the  writ  does  not  ^  inft-  25S, 
abate ;  but  the  plea  is  put  without  day  until  full  age,  at  which  ^f^'  ^"'* 
time  there  fhall  be  a  re-fummons. 

In  zformedon  if  the  tenant  vouches  J.  S.  as  coufin  and  heir  of.  Dyer,  79. 
l^c.  and  for  his  nonage  prays  that  the  parol  may  demur,  he  ought  P''4^- 
to  fhew  how  he  is  coulin. 

If  in  dower  the  tenant  vouches  one  within  age,  in  favour  there-  6  Co.  5.  a. 
of,  he  ought  to  fhew  a  deed. 

If  a  man  hath  aid  of  an  infant,  and  of  the  king,  becaufe  the  Roll.  Abr- 
infant  is  in  ward  to  him,  after  a  procedendo  the  paiol  fhall  not  de-  ^''j^- 
mur  upon  demand  for  the  nonage  of  the  ward  ;  though  this  ought  Dyer,  zz6,' 
to  have  been  granted,  if  he  had  demanded  it  at  the  time  of  the  pi  4« 
aU  prayer ;  for  the  procedendo  commands  the  juftices  to  proceed,  N'^^^'^'- 
and  he  ought  to  have  fhewn  this  in  Chancery  to  ftay  the^ro- 
cedendo. 

A  counterplea  of  age  is  like  an  eftoppel,  and  therefore  ought  3  ^"1^*  *44- 
to  be  very  plain  and  certain  to  every  intent. 

If  a  man  fays  in  an  action  (in  which  age  lies)  that  his  anceftor  Roll.  Abr. 
was  feifed  in  fee,  and  died  feifed,  and  this  defcended  to  him  with-  !1^'  , 
in  age,  and  prays  his  age,  {d)  it  is  a  good  counterplea  (e)  that  his  Labartard' 
anceftor  did  not  die  feifed.  bath  an  el- 

der brother, 
or  that  his  father  -.v.^i  attainted,  Sec.  Dyer  137.  pi.  26.  3  Bulf.  144.  'v'lJe  and  the  feveral  authorities 
there  cited;  and  fee  Roll.  Rep.  325.  and  the  books  there  cited.  Cro.  Jac.  393.  {e)  In  a  like  cafe 
Cbe  (fcciandant  traveifcs  the  defcent,  and  day  given  the  teaant  to  advife  what  to  do.     Hob.  266. 

If 
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3z  E.  3. 55.       If  an  infant  upon  default  of  the  tenant  prays  to  be  received,  be- 
Koii.  Abr.    caufe  the  tenant  is  tenant  by  the  curtefy  after  the  death  of  his 
mother,  the  reverfion  to  him  by  defcent  as  heir  to  his  mother, 
and  prays  the  parol  may  demur,  it  is  a  good  counterplea  of  the 
age,  that  the  land  was  given  to  the  mother  and  her  firil  hufband 
in  fpecial  tail,  and  the  hufband  died  without  iffue,  and  (he  took 
the  tenant  for  her  fecond  hufband,  fo  the  fecond  hufband  in  by 
abatement. 
Amcotts  V.        In  a  writ  of  error  out  of  the  Common  Pleas  the  only  queftion 
Amcotts,      \vz$i  whether  upon  a  plea  by  the  defendant  to  have  the  parol  de- 
Lev.  163'.      niur,  (iffue  being  joined  by  the  infant  that  fued  by  his  guardian, 
Kayin.  iiS.  and  it  being  tried,  and  found  againft  the  infant,)  a  peremptory 
00°  sc      judgment  ihould  be  given  againft  him,  or  only  a  refpondeas  ouJJer : 
adjudged.'     It  had  been  argued  and  much  laboured  in  C.B.  that  it  fliould  be 
only  a  refpondeas  oitjler ;  but  after  great  debate,  they  held  the  law 
to  be  manifeflly  clear,  that  every  dilatory  plea  that  receives  its  trial 
by  the  country  fliall  be  peremptory,  let  it  be  of  what  nature  fo- 
ever,  though  this  cafe  was  a  cafe  of  as  much  compaflion  as  could 
be,  and  the  court  would  have  fliewn  the  infant  any  lawful  favour  \ 
and  of  the  fume  opinion  was  the  court  of  B.  R.  upon  the  writ  of 
error. 


informations* 


(A;  Of  the  Nature  and  feveral  Kinds  of  Informations, 

(B)  In  what  Cafes  they  lie. 

(C)  In  what  Manner  they  are  to  be  laid. 

(D)  Of  filing  an  Information,  the  Proceedings 
thereon,  and  the  Provifions  made  herein  by 
Statute. 


(A)  Of  the  Nature  and  feveral  Kinds  of  Informations. 

AN  information  may  be  defined  an  accufation  or  complaint 
exhibited  againft  a  perfon  for  fome  criminal  offence,  either 
immediately  againft  the  king,  or  againft  a  private  perfon,  which, 
from  its  enormity  or  dangerous  tendency,  the  publick  good  re- 

4  quires 
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quires  Ihould  be  reftrained  and  punifhed,  and  dIfFers  principally 
from  an  indi£lment  in  this,  that  an  indidlment  is  an  accufation 
found  by  the  oath  of  twelve  men,  whereas  an  information  is  only 
the  allegation  of  the  officer  who  exhibits  it. 

This   difference    between    informations   and    indi6lments   has  {a)  VM  Sir 
made  [a)  fome  men  conceive,  that  this  kind  of  proceeding  was  ^y^"^!^ 
utterly  unlawful,  as  being  not  only  contrary  to  the  original  frame  ton's  argu- 
and  nature  of  our  laws,  but  alfo  contrary  to  [b)  Magjia  Charta^  meat. 
and  feveral  other  fhatutes,  vt'hich  require  that  no  man  be  put  to  5^^°'|-45S- 

.      ,.^  r  and  Snow. 

anfwer,  l^c.  but  upon  mdictment  or  preientment.  io6.,&-c.— 

And  in  z  Hawlc.  P.  C.  it  is  faid  to  have  been  holden,  thac  the  king  fhall  put  no  one  to  anAr;r  for  a  wrong 
done  principally  to  another,  without  an  indiftment  or  prefentmcnt,  but  that  he  may  do  it  for  a  wrong 
done  i>rincipaliy  to  himfelf;  for  which  is  cited  Thcol.  b.  i.  c.4.  f.  9.  ro.  &c.  Fincli  336.     Fitz.  aclkn 

Jur  le  cafe,  :Sc A'.fo,  from  the  abufes  made  of  them,  they  have  been  complained  of  as  unlawful,  as 

particularly  in  the  reign  ot  H.  7.  when  by  force  of  a  Itatute  made;  in  the  iith  year  of  that  reign,  which 
iinpoweied  juftices  of  ailife  and  peace  to  proceed  on  all  penal  itatuies  by  informacion,  the)  were  niadd  ufe 
of  by  Empfon  and  Dudiey  to  the  great  oppreflion  of  the  people  -.  But  this  ftatute  was  repealed  by  i  H.  S. 
c.  6.  a  Hal.  Hilt.  c.  20.  (^)  Cap.  29.  and  5  E.  3.  c.  9.  25E.  3.  c.4.  20  £.  3.  c.  3.  and  42  E.  3. 
c.  3.  [And  in  the  very  fame  a€l  of  parliament,  which  aboliflicd  the  court  of  liar-chamber,  viz.  ib  Car.  i. 
c.  10.  ^  6-  a  convi£tion  by  information  is  exprefsly  reckoned  up,  as  one  of  the  legal  xnodea  of  convinc- 
ing fuch  peifons  as  IhouU  otiend  a  third  time  againll  the  provifions  or  that  ftatuie.j 

But  though,  as  my  Lord  Hale  obferves,  in  all  criminal  caufes  2  Hal.  Hid. 
the  moft  regular  and  fafe  way,  and  moll  confonant  to  the  ftatute  ^'^'  ^'  ^' 
of  Magna  Charta^  (3'c.  is  by  prefentment  or  indi£lment  of  twelve  iinormation 
fworn  men,  yet  he  admits  that  for  crimes  (c)  inferior  to  capital  will  lie  for 
ones,  the  proceedings  may  be  by  information  j  and  this,  from  ^  "P'" 
the  (d)  long  and  frequent  pra6tice,  is  now  certainly  eftabliflied  as  for  miVpri- 
part  of  the  law  of  the  land  ;  and  therefore,  at  this  day  the  follow-  fion  of  uea- 
ing  kinds  of  informations  may  be  exhibited,  wherever  the  nature  '"^^^j^ 
of  the  offence  deferves  fuch  a  proceeding.  p.  c.  c.  26. 

§  3.  2  Hal.  Hill:.  P.  C.  c.  20.  (d)  That  informations  were  at  common  law.  5  Mod.  463.  fer  Holt, 
C,  J.  &  totmn  curiam. — Et  -vide  Show.  106.  &c. 

ly?.  For  an  offence  principally  and  more  immediately  againft  a  Hawk. 
the  king  an  information  may  be  exhibited  in  the  name  of  the  ^  ^^^^*  ^^* 
king's  attorney  general  (^),  and  fuch  information   may   be  filed  carth.465- 
without  any  application  or  leave  of  the  court,  and  the  party  fliall  6.  That  no 
be  obliged  to  anfwer  the  fame  :  alfo,  the  ftatute  ^l^  ^W.iS  M.  ^^^.^^^Hl 
cap.  18.  which  requires  a  recognizance  for  payment  of  cofls  from  be  brought 
perfons  exhibiting  and  profecuting  informations,  does  not  extend  to  ""  »  P^nai 
informations  filed  by  the  king's  attorney  general,  and  it  is  {f)  faid   rf  ^  ^* 
that  the  court  will  not  quafh  fuch  information  on  motion,  but  will  beexhibitea 
oblige  the  party  to  demur  or  plead  thereto.  ^)  ^^  '°''- 

o  t.        i  f  ci  tor-gene- 

ral during  the  vacancy  of  the  office  of  attorney-general ;  and  that,  without  fuggefting  fuch  vacancy  oa 
the  record.     Rex  v.  Wilkes,  4  Burr.  2S55-]     (/)  Salk.  372.  pi.  13.     Ld.  Raym.  370. 

2J/y,  On  application,  and  leave  of  the  court,  grounded  on  mo-  2  Hawk, 
tion  and  affidavit  of  fome  mifdemefnour,  which  if  true,  doth  from  ^^"  ^*  <=•  a6« 
its  evil  tendency  merit  fuch  profecution,  the  court  allows  of  the  \  hjI.  Hift, 
filing  of  an  information  in  the  name  of  the  mafter  of  the  crown-  P.  C.  c.  20. 
ofHce;  and  of  fuch  kind  of  informations  there  are  numberlefs 
precedents  in  the  crown^ofhce. 

3^/y,  Where  by  many  penal  flatutes  the  profecution  upon  them  But  for  this 

is  by  the  atts  themfelves  limited  to  be  by  bill,  plaint,  informa-  ''^*>''-    . 

^  tion,  ^"""?" 
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fam,oT^i:-  iioD,  Of  indi£tment,  there,  without  doubt,  the  profecution  may 

fionsei  Pe-  |jg  |jy  information  as  well  as  by  any  other  of  thefe  methods  :  alfo, 

[But  if  a  ®f  common  right,  luch  an  mtovmation,  or  an  action  in  the  na- 

lUtute  be  turc  tlicrcof,  may  be  brought  for  offences  againft  flatutes,  whe- 

'^  Tib'r'^  ^^^^^  ^'^^^  ^^  mentioned  by  fuch  ilatutes  or  not,  unlefs  other  me- 

it  will  be  no  thods  of  proceeding  be  particularly  appointed,  by  which  all  others 

ground  for  arc  impliedly  excluded. 

an  snfor.-n- 

itiJi),  though  in  fuch  cafe  an  inJi£lment  may  lie.     Crofcon's  cafe,  i  Vcntr.  63.  j 

(j)  For  the  A^^h'>  Informations  in  nature  of  (a)  a  qui  •warranto  maybe,  and 

wutofyao  frequently  are,  exhibited,  with  leave  of  the  court,  for  ufurping 

and  how  \x.  privileges,  franchifcs,  <Sc.  which  in  fome  refpedls  is  [h)  a  civil 

difters  from  fuit,  as  it  is  ufed  as  a  proper  means  to  try  a  right,  though  it  pu- 

an  intorma-  jjifi^gg  ^^  mifdemcfnour,  fuch  as  the  ufurpation,  l^c. 

tion  in  na-  '  ^  ' 

tuie  of  a  jaa  li'.irraKfo,  t;i(f*  zinft.  i8i.  495.     Latch  46.     Sid.  86.     Old  N.  B.  107.    Cro.  Jac.  259. 

260-528.     3  Bulf  54.    Cro.  Car.  311. — Of  the  procefs on  fuch  information,  Carth.  503.     Ld.Ravm. 

426.     Saik.  55.     Comb.  19.  pi.  4.     SjIIc.  374,  pi.  15. For   the  judgment  thereon.    Palm.  1,2. 

J  Rol.  Rep.  1 13.     Cro.  Jac.  260.     Salk.  374.  pi.  i  5.     4Mod.  55.  5>^.      Carth.  218.      i  Burr.  402. 
(i)  And  being  a  kind  of  civil  proceeding,  there  ought  to  be  no  great  fine  fet  on  the  patty. 


(B)  In  what  Cafes  an  Information  will  He. 

a  Hawk.  TjERE  we  (liall  lay  down  what  hath  been  colle6led  by  Serjeant 
r"    '3"  J  Hawkins,  and  is,  as  he  fays,  every  day's  practice,  agreeable 

fcveraiau-  ^o  numberlefs  precedents,  viz.  either  in  the  name  of  the  king's 

thoritics  attorney  general,  or  of  the  mafter  of  the  crown-office,  to  exhibit 

Hcr-'^s^r'  i"'^oi'"''3tions  for  batteries,  cheats,  feducing  a  young  man  or  wo- 

1 ,07.  man  from  their  parents,  [c)  in  order  to  marry  them  againft  their 

Andr.  310.  confent,  or  for  any  other  wicked  purpofe,  (c/)  fpiriting  away  a 

OOSkin.47.  ^hild  to  the  plantations,  refcuing  perfons  from  legal  arrefts,  per- 

pi.  J9.  s.p.  juries,  and  fubornations  thereof,  forgeries,  confpiracies,  (whether 

[All  infor-  to  accufc  an  innocent  perfon,  or  to  impovevifli  a  certain  fet  of 

lie  for  at-  l^i^'ful  traders,  ^c.  or  to  procure  a  verditl  to  be  unlawfully  given, 

tempting  to  by  caufing  perfons  bribed  for  that  purpofe  to  be  fworn  on  a  tales,) 

bribe  a  lerv-  ^^^^  other  fuch  like  Crimes,  done  principally  to  a  private  perfon, 

crov^n  to  ^s  ^^^^^  'IS  for  offeuccs  done  principally  to  the  king  ;  as  for  libels, 

piocurean  feditious  words,  riots,  falfe  news,  extortions,  nuifances,  (as  in 

oi-fice  under  ^q^  repairing  highways,  or  obftru£ling  them,  or  ftoppinc:  a  com- 

govcrnment,  f  c_»     %  '  .       ,    °       .        V  ,**       °,. 

Rex  V.  vaon  river,  <Sc.)  contempts,  as  in  departing  from  the  parliament 

Vau-iian,  without  the  king's  licence,  difobeying  his  writs,  uttering  money 

*  ^"'V  ^^^  without  his  authority,  efcaping  from  legal  imprifonment  on   a 

pubiifh'ing  profecution  for  a  contempt,  negle£ting  to  keep  watch  and  ward, 

ail  obfcene  abufiug  the  king's  commiflion  to  the  oppreflion  of  the  fubjeft, 

V  "ciarl^^*  making  a  return  to  a  mandamus  of  matters  known  to  be  falfe ; 

aiJtr.  7's3.;  ^"d  in    general  any   other  offences  againft    the   publick    good, 

for  biafphe-  ©r  againft  the  firit  and  obvious  principles  of  iuftice  and  com- 

for  procuring  a  mST  to  marry  a  pauper  in  order  to  exonerate  a  pirifh,  Rex  v.  Watfon,  i  Wilf.  41. ;  Rer 
V.  Tairant,  4  Burr.  2106.  j  for  an  undue  diCchargc  of  a  debtor  by  judges  of  an  inferior  court,  Moravia's 
cafe,  d.  te.-np.  Hardw.  135.;  for  a  refufal  by  a  captain  of  a  fiiip  to  let  the  coroner  come  on  board.  Rex 
■».  Solgard,  2  Str.  1074.  Aiidr.  231.;  for  keeping  great  quantities  of  gun -powder  as  for  a  nuifance.  Res 
V.  Taylor,  2  Str.  I167.J  for  nui-rioufly  impieffing  a  captain,  a:  i.  common  feaman,  Rex  v,  Webb,  i  Bl. 

R.p. 
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Rep.  10.5  for  pnntirg  a  ludicrous  account  of  a  marriage  between  an  aflrefs  and  a  married  man,  Rex  v. 
Kinnerfley,  Id.  294.;  for  an  impotture  and  confpiracy,  Id.  292.;  for  procuring  a  female  app:entice  to  be 
alfigned,  though  with  her  own  confent,  for  the  purpofe  of  proftitution,  Rex  v.  Delaval,  Id.  439. 
3  Burr.  1434.;  for  feducing  a  woman,  habituated  to  drinking,  to  make  her  will,  Rex  v.  Wright,  2  Fsurr. 
1099-;  for  bribing  perfons  to  vote  at  a  corporation  eleftion,  Rex  v.  Plympton,  2  Ld.  Raym.  1377. 
It  vkill  lie  againrt  a  juliice  for  any  improper  official  conduft,  as  for  demanding  a  Shilling  of  a  perfon 
brought  before  him  for  difcharging  his  warrant,  and  committing  the  party  for  refufing  to  pay  it,  Rex 
V.  Jones,  I  Wilf  7.;  for  voluntarily  abfenting  himfelf  from  a  felTions  which  could  not  be  holden  without 
Lim,  Rex  v.  Fox,  I  Str.  21.;  for  corruptly  difcharging  a  perfon  committed  in  execution  by  another 
magiftrate,  Rex  v.  Brooke,  2  Term  Rep.  190.;  for  improperly  granting  as  well  as  refufinj;  a  licence, 
Rex  V.  Holland,  i  Term  Kep.  692.  But  the  court  will  not  pioceed  in  this  extraordinary  way  againft  a 
m-'girtrate  for  a  mere  error  of  judgment,  or  a  miftake  of  the  law  ;  if  he  has  a£led  honelHy  and  without 
any  bad  intention,  Rex  v.  Palmer,  2  Burr,  iif  2.  Rex  v.  Jaitkfon,  i  Term  Rep.  653.;  and  wiil  in  ge- 
neral, in  fuch  cafe  difcharge  the  rule  with  coih.  Rex  v.  Palmer,  2  Burr.  1 162.  Rex  v.  Fielding,  Id, 
654.  See  alfo  Rex  v.  Eundem,  Id^  722.  And  where  application  rs  made  for  an  information  againft 
him  for  having  improperly  convidled  a  perfon,  the  party  complaining  rauft  make  an  exculpatory  aifid^ivir, 
fully  denying  the  charge.     Rex  v.  Webfter,  3  Term  Rep.  3S8.  J 

An  information  was  exhibited  againft  D.  an  attorney  of  C.  S.  Carth.  14., 
for  fpeaking  fcandalous  and  reproachful  words  of  Sir  John  Kay,  'V  "^^^ 
knight  of  the  {hire  for  the  county  of  Tork^  and  a  juftice  of  peace,  Darby!* 
^c.  concerning  his  faid  office  of  juftice  of  peace,  and  the  exercif- 
ing  thereof ;  and  upon  demurrer  to  this  information  it  was  ar- 
gued, that  it  would  not  lie  for  fcandalous  words  fpoken  only  of  a 
particular  perfon,  becaufe  he  might  have  an  action  on  the  cafe  to 
recompence  him  in  damages;  though  it  was  admitted,  that  fuch 
a  proceeding  might  be  warranted  for  libels,  or  for  difperfing  de- 
famatory letters,  becaufe  by  fuch  means  the  publick  peace  might  be 
difturbed,  and  difcords  fomented  among  neighbours,  which  might 
at  laft  be  a  publick  injury,  but  that  there  was  no  fuch  mifchief  in 
the  prefent  cafe.  On  the  other  fide  it  was  infifted,  that  this  in- 
formation was  founded  on  fufficient  matter,  becaufe  this  profecu- 
tion  is  not  only  as  it  refpe£ls  the  perfon  of  Sir  John  Kay,  but  it 
relates  to  him  as  he  is  a  publick  magiftrate,  and  one  who  is  fubor- 
dinate  to  the  government,  and  therefore  fuch  defamatory  words 
are  a  reproach  to  the  fupreme  governor,  by  whom  magiftrates 
are  intrufted,  and  from  whom  they  derive  their  authority,  and  it 
will  not  be  denied  but  that  words  reflecSting  on  the  publick  govern- 
ment are  punifhable  at  the  fuit  of  the  king  by  information ;  and 
for  this  reafon  the  court  held  that  an  information  would  lie,  and 
thereupon  gave  judgment  againft  the  defendant,  and  fined  him  an 
hundred  marks. 

An  information  was  exhibited  by  the  attorney  general  for  con-  Hil.  15  k 
fpiring  to  deftroy  the  king's  revenue  of  the  excife :  And  whereas  .'^n*^** 
the  king  by  indenture,  &c.  pro/at. y  had  farmed  the  excife  of  Lor:-  r^x  v. ' 
</(///,  Middle/ex,  and  Soiithiuarky  to  -^.,  5.,  and  C,  rendering  i  i,8co/.   Starling  and 
per  atin.  monthly,  ^c.  that  the    defendants,  and    others   ignot.  ot''«f  ^^*- 
k^c.  illicitly  faniosCf  ^  feditiose  confultaveriint  is"  ccnfpiraverunt  ad  ^'j,.^  ljv. 
dfjirtiend.  i^  depauperand.  farmarios  excifte  predict. y  ^c.  and  many   1:5-    S 
other  fa£ls  were  laid  in  the  information  tending  to  the  deftroying 
of  the  excifemen,  depauperating  them,  deftroying  the  king's  re- 
venue of  excife,  pulling  down  the  excife-houfe,  raifing  a  tumult 
amongft  the  poor  people,  ^c.     But  the  jury  that  were  to  try  the 
iflue  were  unwilling  to  find  this  matter,  though  exprefsly  proved, 
fearing  it  might  be  conftrucd  no  lefs  than  treafon,  and  fo  would 

only 
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onfv  find  that  fucli  and  fuch  of  the  defendants  iUmi^^  foBkici 
iff  feditiose  fe  njfemblaverunty  isf  illicitey  faEtiose^  iff  fecUtiose  con- 
fu'tavenmty  ^  confpiraverunt  ad  depauperand.  farmarios  dom.  regis 
excijS  pr.tdiB.  prout  pr^diB.  attornat.  gen.  dom.  regis ^  ^c.  ^  quoad 
totam  alicim  rnaUriam  in  informatione  contentam  find  them  not  guiltjr, 
and  find  J.  S.  not  guilty  generally.  It  was  moved  in  arreft  of 
judgment,  that  here  is  no  offence  at  all  found  ;  for  to  confpire  to 
depauperate  the  king's  farmers  is  no  offence,  for  it  may  be  done  by 
lawful  means ;  and  that  they  are  laid  to  be  the  king's  farmers  is  but 
a  defcriplioa  of  their  perfons,  not  that  it  was  at  the  king's  revenue 
of  excite  the  confpiracy  ftruck,  and  the  affemblavertmt  is  not  the 
charge,  for  then  it  ought  to  have  been  laid  riotose  iff  routosej  but 
only  leading  to  the  confpiracy  ;  for  they  mud  aflemble  before  tliey 
can  confult  and  confpire.  It  was  anfwered  by  the  king's  counfel, 
that  the  illicitc  ajjemblavertttit  is  an  offence  againit  the  law,  and  as 
properly  and  fully  laid  as  could  be  ;  for  riotose  is  where  the  affem- 
bly  is  with  intent  to  commit  a  riot,  and  routose  for  a  rout ;  but  an 
ailembly  may  be  illegal  and  punifhable,  and  yet  the  intention  of 
that  afi'embling  may  be  good,  as  21  H.  7.  Bro.  tit.  Riots  i.  per 
Fineux ;  as  if  men  meet  to  prevent  the  breach  of  the  peace  be- 
tween A.  and  5.  A.  going  to  market,  and  5.  threatening  to  beat 
him  there,  and  to  this  affembly  no  properer  epithet  could  be  given 
than  illicitc ;  but  befides,  all  manner  of  combinations  and  confe- 
deracies are  unlavi^ful  without  refpedl  to  their  end,  27  AJf.  44. 
Jlloor,  Lord  Grafs  cafe,  and  Cro.  Ja.  the  cafe  of  the  Puritans  pe- 
titioning ;  but  this  confpiracy,  being  to  depauperate  another  man, 
is  unlawful  in  its  end.  And  to  anfwer  the  obje£lion  that  hath  been 
made,  it  might  be  faid,  that  although  the  depauperating  of  ano- 
ther man  may  be  by  lawful  means,  and  the  confequence  of  a  law- 
ful acSt,  yet  that  is  becaufe  it  is  not  in  the  intention  of  the  party, 
but  it  is  damnum  abfque  injuria ;  but  for  a  number  of  men  to  de- 
fign  and  confpire  the  depauperating  of  another,  cannot  certainly 
be  lawful,  for  there  the  damage  to  the  third  party  is  their  only  aim 
and  end,  and  it  is  as  well  againil  the  law  of  charity  and  common 
fociety  -,  and  this  might  be  faid,  if  there  were  nothing  of  the 
king's  farmers  in  the  cafe  -,  but  here  the  inducement  to  the  whole 
charge  in  the  information  is,  that  the  defendants,  ijfc.  machinantes 
defrnudare  iS  deprivare  diclum  dom.  regem  de  redditu  fuo  pradiB.  isf 
pr/fdiBos  fartnarics,  is'c.  dejlruere  ^  depauperare,  did  fo  and  fo  ; 
now  this  inducement  in  the  whole  is  applicable  to  every  branch 
of  the  charge,  and  the  jury  having  found  thofe  charges  as  they 
are  hnd^  ftHicet  modo  i^  forma  prcitty  Is'c.  they  have  found  confe- 
quently  that  it  was  done  by  the  defendants,  machinantesy  ilfc. 
which  makes  it  in  their  intention  tp  ftrike  at  the  king's  revenue, 
as  well  as  in  confequence.  It  v/as  alfo  urged  for  the  defendants, 
that  for  a  bare  confpiracy,  without  any  adt  done  in  profecution  of 
it,  no  information  would  lie :  But  curia  cont.  for  though  there 
muff  be  fome  fail  to  be  as  evidence  of  the  confpiracy,  as  9  C^?. 
PoulterA  cafe,  yet  it  is  the  confpiracy  .that  is  the  crime,  and  that 
being  found,  it  is  enough.  It  was  alfo  urged  by  the  king's  coun- 
fel, that  the  vwdo  ^^  forma  prout  in  the  verdict  extends  to  all  the 

charges 
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charges  of  fa£l:  that  were  done  in  profecution  of  this  confpiracy, 
and  the  acquittal  quoad  tot.  al.  materlam,  ^c.  extends  to  the  dif- 
tin6t  charges  of  fa£ts  that  have  no  relation  to  this  confpiracy  : 
But  Windhavi  ]\x^\CQ  faid,  the  modo  l^  forma  prout  could  by  no 
means  make  the  verdi£t  comprehend  other  matter  of  fa£l:  than 
was  exprefsly  found.  It  was  moved  by  the  king's  counfel,  that 
they  might  inform  the  court  of  the  heinoufnefs  of  this  confpira- 
cy, and  how  it  was  proved  to  be  upon  evidence  to  the  jury  that 
tried  it,  to  aggravate  the  offence,  and  induce  the  difcretion  of  the 
court  to  increafe  the  fine ;  and  the  cafe  of  Machin  and  Tully  was 
cited,  where  a  battery  being  found  by  n'lfi  prius  againft  them,  the 
court  informed  themfelves  of  the  heinoufnefs  of  it  by  affidavit, 
and  thereupon  vacated  a  fine  that  was  fet  in  a  judge's  chamber, 
and  fet  a  high  fine  upon  the  defendants  :  But  the  court  refufed  it, 
faying,  that  were  a  way  to  let  in  thofe  matters  of  which  the  jury 
has  acquitted  them,  by  fufTering  aiTulavits  to  be  made,  but  in 
Machin  s  cafe  the  jury  found  the  defendants  guilty  of  the  whole  ; 
and  what  needs  aggravation  of  this,  which  appears  fo  foul  as  it 
Is  found  f  The  court  after  unanimouily  concurred,  that  judgment 
ought  to  be  given  for  the  king,  though  as  to  the  offence  found 
there  was  fome  variety  of  opinion.  Windkam  diftinguifhed  be- 
twixt a  confederacy  and  a  confpiracy,  that  for  a  confpiracy  there 
ought  to  be  fome  fa£t  done  in  execution  of  it ;  fo  an  indictment 
cannot  be  maintained  againft  a  man  as  a  common  thief,  or  champer- 
ter,  or  foreftaller,  without  laying  fome  fadl  of  thofe  offences  ;  and 
in  this  he  grounded  himfelf  upon  29  Jlf.  45;.  but  he  held,  that  here 
the  defendants  are  found  guilty  of  a  confederacy,  which  is  not  a 
word  of  art,  but  may  be  exprelled  in  other  terms,  and  fuch  an 
offence  will  this  matter  found  amount  unto ;  he  held  the  infor- 
mation as  to  the  unlawful  aflembly  not  good,  becaufe  they  want- 
ed vi  bf  armis ;  as  to  all  the  fubfequent  fatSls,  he  held  the  de- 
fendants acquitted;  and  as  to  the  intention  of  defi^auding  the  king 
of  the  rent,  ^c.  he  held  the  acquittal  did  extend,  becaufe  they 
were  acquitted  of  the  fails  to  which  that  was  to  be  applied  ;  but 
as  to  the  confederacy,  the  verdift  has  found  enough,  and  though 
it  were  to  a  private  end  it  were  unlawful ;  but  here  it  is  more, 
and  that  which  will  aggravate  it  highly,  for  the  cuflomers  of  the 
king  are  publick  perfons,  as  the  king's  revenue  is  of  a  pubiick 
concern,  and  it  is  fet  forth  in  the  information  that  thefe  were 
farmers  of  a  very  great  value ;  it  is  one  thing  to  beat  a  private 
man,  and  another  thing  to  beat  a  publick  oflicer,  or  the  king's 
fervant ;  if  a  man  fhould  flrike  the  flierifF,  that  has  the  charadler  of  a 
publick  officer,  it  would  be  a  high  offence.  'Tivifden  held,  that 
vi  ilf  armis  was  not  necefTary,  and  that  they  are  found  guilty  of 
an  unlawful  aflembly  \  and  in  that  my  Lord  Chief  Jufllcc  con- 
curred •,  as  alfo  that  the  intention  of  defrauding  and  depriving  the 
king  of  his  faid  rent  is  implicitly  found  Vvfltliln  the  modo  iSf  forjna 
frouty  isfc.  for  fo  {hall  the  machinantes,  is'c.  be  applied.  'Tivif- 
den and  Keeling  concurred,  that  for  a  confpiracy  alone  without 
any  profecution,  information  lay ;  and  Tivifden  faid,  a  confedCf 
racy  is  a  farther  degree  of  a  confpiracy  j  and  they  all  agreed,  that 

the 
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the  king's  revenue  being  concerned  did  liighly  aggravate  the  of- 
fence -,  2  H.  4  7-  and  8  H.  5.  b.  were  citedj  that  for  maintenance 
of  that  a  monk  fhould  be  able  to  contraft,  and  probi  homines  de 
Dale  (hould  be  a  corporation.  Lord  Chief  Juflice  cited  old  Magna 
Chartiif  where  tliere  is  a  llatute  againft  fdch  as  (hould  undervalue 
lands  in  the  king's  hands.  So  judgment  vt'as  given  for  the  king; 
but  the  fettling  of  the  fine  was  refpited,  becaufe  they  would 
confidcr  as  well  qualiinteni  delinquenUs  as  quantitatein  delini.  In 
this  cafe  were  cited  3  E.  3.  19.  43  AJf.pl.  38.  Afterwards,  the 
fame  term,  Starling  was  fined  300  marks,  and  the  reft  of  the 
brewers  100  marks  a-piece,  but  with  fome  apology  by  the  court 
for  the  fniallncfs  of  the  fine. 


(C)    In  what  Manner  they  are  to  be  laid. 

mJe  tit.  T)  EgUlilrly,  the  fame  certainty  that  it  is  required  in  an  indicl- 
Jndiffmcr:ts.  iv  Client  is  in  like  manner  requii'ed  in  an  information  ;  but  it  has 
Ylr  pi.  is.  been  (a)  holden  not  to  be  neceflary  to  repeat  the  words  dat.  cur, 
Raym.  34.     hie  intclligi  ^  informnri  in  the  beginning  of  every  diftin6l  claufe, 

If  the  want  of  them  may  be  fupplied  by  a  natural  and  eafy  con- 

ftrudion. 


2.  Hawk. 
P.C.  c.  26. 

Carth.  126.  In  an  information  agalnfl  Roberts  the  ferfvnrian  over  the  river 
»  R  b  "t^  -^^^^fih  '"'hich  parts  Anglefea  from  Carnarvotijlm-e  in  TValeSy  it  was 
laid  generally,  Ws.  that  this  was  an  ancient  ferry  time  out  of 
hiind,  and  that  i  d.  was  the  ufual  rate  for  the  pafiage  of  a  man 
and  horfe,  •] d.  for  io  cattle,  id.  for  20  fiieep,  ^c.  that  Roberts 
being  the  common  ferryman,  between  7  Septembris  anno  1.  ^c. 
and  the  day  of  exhibiting  this  information,  injujle^  opprejfivby  to* 
deceptive  cepit  ^  extorfit  de  diverjis  Ugeis  i^  ftibditis  domtni  regis  ig- 
nctis  to  the  attorney  general,  palhng  that  way,  diver/as  denariorum 
fianmas  exceden.  antiquum  ratani  iff  pretinm  pro  paffiigio  iff  trarif- 
portationc  fiiis  ^  averioruin  fuorumy  videlicet.^  pro  pc>j]'igio  ^  tranf- 
portationc  cujujlibet perfona  cum  equofuo  2d.  ^  pro  quibujhbet  20  ca- 
iallis  'is.  i^ Jic  fecund,  ratani  prxdicl.  pro  mujori  vel  niinori  numero 
averioruin,  hi'c.  The  defendant  was  found  guiUv,  and  it  Was 
moved  in  arrefl  of  judgment,  that  the  information  was  too  genera! 
and  uncertain^  becaufe  it  did  n6t  allege  that  any  particular  perfon, 
or  any  certain  number  of  cattle,  were  ferried  over  within  the 
time  laid  in  the  Information  •,  neither  did  it  mention  any  particu- 
lar perfon  from  whom  the  extorted  rates  were  taken,  which  it 
ought  to  do,  that  the  fingle  offence  might  certainly  appear  to  the 
court ;  and  after  great  deliberation  the  whole  court  ivas  of  that  opi- 
nion;  \\\\^  per  Hohy  Ch.  Juilice,  In  every  fuch  Information  a  fingle 
ofFencc  ought  to  be  laid  and  afcertalned,  becaufe  every  extortion 
from  every  particular  perfon  is  a  feparate  and  diftlndt  offence ; 
and  therefore  they  ought  not  to  be  accumulated  under  a  general 
charge,  as  it  is  done  in  this  cafe,  becaufe  each  offence  requires  a 
feparate  and  diflimSl  punifhment,  according  to  the  quantity  of 
the  ofitnce ;  and  it  Is  not  pofhble  for  the  court  to  proportion 
the  fine  or  other  punifhment  tc  it,  unlcfs  it  is  fingly  and  certain-^ 
ly  hud. 
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•(D)  Of  filing  an  Information,  the  Proceedings 
thereon,  and  the  Provifions  made  herein  by 
Statute. 

TT  feems  to  be  the  eftabliflied  praftice  at  this  day  not  to  admit  i  H.nvk. 

of  the  filing  of  any  information  (except  thofe  exhibited  in  the  ^'•^'  '^•^^* 
name  of  his  majefty's  attorney  general)  without  firft  making  a  rr/\  ^nd 
rule  on  the  perfons  complained  of  to  (hew  caufe  to  the  contrary ;  the  court 
which   rule   is    never   granted  but  upon  motion  made  in  open  "''■l  squire 
court  (fl),  and  grounded   upon  afBdavit  of  fome  mifdemefnour,  evidence  in 
which,  if  true,  doth  either  for  its  enormity  or  dangerous  ten-  in  fupport 
dency,  or  other  fuch  like  circum (lances,  feem  proper  for  the  moft  °f  f^^^a 
publick  profecution ;  and  if  the  perfon,  on  whom  fuch  rule  is  would  be 
made,  having  been  perfonally  ferved  with  it,  do  not  at  the  day  neceffary  in 
given  him  for  that  purpofe  give  the  court  good  fatisfa£lion  by  af-  a  ^•^j.^i-'^^^ 
fidavit  that  there  is  no  reafonable  caufe  for  the  profecution,  the  ment.   Rex 
court  generally  grants  the  information  ;   and  fometimes,    upon  v.  Wilhtt, 
fpecial  circumftances,  will  grant  it  againft  thofe  who  cannot  be  Rep^'oA. 
perfonally  ferved  with  fuch  rule ;  as  if  they  purpofeiy  abfent  thern-  —a  joint 

felveS,    ^C.  lb)  information 

againft  feve- 
ral  defendants  cannot  iflue  upon  diflinft  rules  for  one  or  more  informations  againft  each,  3  Burr.  1270. 
{b)  Rex  v.Badouin,  z  Str.  1044.  Ca.  temp.  Hardw.  ayi.J 

But  if  he  {hew  good  caufe  to  the  contrary,  as  that  he  has  been  2  Hawk, 
indidled  for  the  fame  caufe,  and  acquitted,  or  that  the  intent  is  ^'^'r^^' 
to  try  a  civil  right  which  has  not  been  yet  determined,  or  that  the  difcretion  of 
complaint  is  trifling  or  vexatious,  i^c.  the  court  will  not  grant  the  court  in 
the  information  without  fome  particular  circumftances,  the  judg-  f""^'".s  '"- 

,  ^,..,.^.^  '  JO     formations 

ment  whereoi  lies  m  dilcretion.  is  guided  by 

the  merits  of  the  perfon  applying,  Rex  v.  Bickerton,  1  Str.  498.  Rex  v.  Miles,  Dougl.  283.  Rex  v. 
Hafwell,/^/.  387.  Rex  V.  Webfter,  sTermRep.  388.  Rex  v.  Hankty,  i  Burr.  316.  Rex  v.  Peach, 
Id.  548.  Rex  V.  Symonds,  Ca.  temp.  Hardw.  240.  Rex  v.  Roh'inijn,  i  Bl.  Rep.  541.;  by  the  time 
of  the  application.  Rex  v.  Robinfon,  i  Bl.  Rep.  541.;  by  the  nature  of  the  cife.  Rex  v.  Spriggins,  i  Bl. 
Rep.  2.  Rex  v.  ihe  Inhabitants  of  Wigan,  U.  47.  Rex  v.  Grofvenor,  2  Str.  1 193.  i  Wils.  18. 
Rex  V.  Robinfon,  i  BJ.  Rep.  541.  and  by  the  confequences  that  may  poffibly  refult  from  it.  i  Bi.  Rep- 
541.— The  court  will  never  grant  an  information  on  a  penal  ftatute,  where  the  penalty  veils  in  the  crown 
only  J  in  that  cafe  the  attorney- general  muft  file  it.  Rex  v.  Hendricks,  2  Str.  1234.  Nor  will  they 
interfere  upon  the  application  of  the  attorney- general,  in  cafes  profecuted  by  the  crown,  for  he  may  ex- 
hibit an  information  himfelf.     Rex  v.  Philips,  3  Burr.  1564.] 

As  to  the  provifions  made  herein  by  ftatute,  by  the  4  ^  5  ^F", 
tsf  M.  cap.  18.  reciting,  that  divers  malicious  and  contentious 
perfons  had,  more  of  late  than  times  pad,  procured  to  be  exhi- 
bited and  profecuted  informations  in  their  majeflies  courts  of 
King's  Bench  at  Wejlminjler  againft  perfons  in  all  the  counties  of 
England^  for  trefpafles,  batteries,  and  other  mifdemefnours  5  and 
.after  the  parties  fo  informed  againft  had  appeared  to  fuch  infor- 
mations, and  pleaded. to  ifllie,  the  informers  had  very  feldom  _ 
proceeded  any  farther,  whereby  the  perfons  fo  informed  againft 
.had  been  put  to  great  charges  in  their  defence  ;  and  although  at 
the  trials  of  fuch  informations  verdi(Sl;s  had  been  given  for  them, 
or  a  noli  profequi  entered  againft  them,  they  had  no  remedy  fot 

Vol.  III.  T  t  obtaining 
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obtaining  cods  againft  fuch  informers  *,  it  is  enaifled,  "  That  tfiC 
**  clerk  of  the  crown  in  the  faid  court  of  King's  Bench  for  the 
"  time  being,  fliall  not,  without  exprefs  order  to  be  given  by  the 
*'  faid  court  in  open  court,  exhibit,  receive,  or  file  any  informa- 
*»  tion  for  any  of  the  caufes  aforefaid,  or  iflue  out  any  procefs 
*'  thereupon,  before  he  {hall  have  taken  or  fhali  have  delivered  to 
**  him  a  recognizance  from  the  perfon  or  perfons  procuring  fuch 
"■         "  information   to   be  exhibited,  with  the  place  of  his,  her,  or 
*'  their  abode,  title,  or  profeflion,  to  be  entered,  to  the  perfon 
*'  or  perfons  againft  whom  fuch  information  or  informations  is  or 
*'  are  to  be  exhibited,  in  the  penalty  of  twenty  pounds,  that  he, 
**  flie,  or  they  will  efFeftually  profecute  fuch  information,  and 
*'  abide  by  and  obferve  fuch  orders  as  the   court  fhall  direft ; 
"  which  recognizance   the  clerk  of  the  crown,  and  alfo  every 
*<  jullice  of  the  peace  of  any  county,  city,  franchife,  or  town 
"  corporate,  (where  the  caufe  of   any  fuch  information   {hall 
**  arife,)  are  by  the  faid  ftatute  empowered  to  take  ;  and  after 
*'  the  taking  thereof  by  the  faid  clerk  of  the  crown,  or  the  re- 
*'  ceipt  thereof  from  any  juftice  of  the  peace,  the  faid  clerk  of 
♦*  the  crown  fliall  make  an  entry  thereof  upon  record,  and  fhail 
*'  file  a  tneincrandiim  thereof  in  fome  publick  place  in  his  office, 
•'  that  all  perfons  may  refort  thereunto  without  fee  :  And  in  cafe 
*'  any  perfon  againfl  whom  any  information  for  the  caufes  afore- 
*<  faid,  or  any  of  them,  {hall  be  exhibited,  fhall  appear  thereun- 
<*  to,    and  plead  to    iflue,    and    that    the    profecutor   of   fuch 
<♦  information  fhall  not  at  his  own  proper  cofts  and  charges 
•<  within  one  whole  year  next  after  ifiue  joined  therein  procure 
<*  the  fame  to  be  tried ;  or  if  upon  fuch  trial  a  verdicl  pafs  for 
*'  the  defendant,  or  in  cafe  the  fame  informer  procure  a  noli  pro- 
**  fequi  to  be  entered,  then  in  any  of  the  faid  cafes  the  faid  court 
**  of  King's  Bench  is  authorized  to  award  to  the  faid  defendant 
"  his  coils,  unlefs  the   judge,  before   whom  fuch   information 
"  fhall  be  tried,  fliall  at  the  trial  of  fuch  information  in  open 
*♦  court  certify  upon  record,  that  there  was  reafonable  caufe  for 
*'  exhibiting  fuch  information ;   and  in  cafe  the  faid  informer 
"  fhall  not  within  three  months  next  after  the  faid  cofts  taxed, 
*'  and  demand  made  thereof,  pay  to  the  faid  defendant  the  faid 
*'  cofts,  then  the  defendant  fhall  have  the  benefit  of  the  faid  re- 
*^  cognizance. 

*'  Provided,  that  nothing  herein  fhall  extend  or  be  conftrued  to 
*'  extend  to  any  other  information  than  fuch  as  fhall  be  exhibited 
«*  in  the  name  of  their  majeflies  coroner,  or  attorney  in  the  court 
"  of  King's  Bench  for  the  time  being,  commonly  called  the  maf- 
**  ter  of  the  crown-office." 

In  the  conftru<El:ion  hereof  it  hath  been  holden, 
z  Hawk.  I.  That  if  procefs  be  ifl\ied  on  fuch  information  before  fuch 

1,0  *^^^    recognizance  is  given  as  the  flatute  direfts,  the  fame  may  be  fet 

»  "J  he         afide  and  difcharged  on  motion  *. 

n!C3nii:gofthis  ftatute  is,  that  the  cleik  of  the  crown  fhall  not  file  any  information  without  leave,  nor  iffae 
rrotcfi  thereupon,  without  recognizance,    i^^r  Lord  Hardwicke,  Ca,  temp,  Hardw.  2481 

a.  T^at 


^.  That  this  ftatu'te  extends  to  all  informations  except  tliofe  ex-  Carth.  503. 
hibited  in  the  name  of  his  majefty's  attorney  general,  fo  that  an  "^^^  *^'"^ 
information  in  nature  of  a  quo  warranto,  though  a  proper  remedy  „£  Hertford! 
to  try  a  right,  in  refpe£t  of  which  it  may  not  in  ftridtnefs  come  Saik.  376. 
within  the  words  irefpaffes,  ^c.   yet  being  alfo  intended  to  punifh  P'  '9- 
a  mifdemefnour,  and  as  the  proceedings  therein  may  be  as  vexa-  ^^g,  s!^*. 
tious  as  in  any  other,  the  fame  is  within  the  purview  of  the  fta-  adjudgsd. 
tute,  which,  being  a  remedial  law,  (hall  receive  as  large  a  con-  ^J^"!: 

n       c\-  1  1         MI  1  °  Marfden, 

liruction  as  the  words  will  bear.  -  B^^r.  1812. 

3.  That  no  cofls  can  be  had  on  this  (latute  on  an  acquittal  at  i  Hawk. 

a  trial  at  bar,  not  only  becaufe  the  claufe  that  gives  cofts,  unlefs  ^*^*  '^•*^* 
the  judge  certify  a  reafonable  caufe,  feems  only  to  have  a  view  to  ^ 
trials  9t  n'lfi prius,  but  alfo  becaufe  a  caufe  which  is  of  fuch  con- 
fequence  as  to  be  thought  proper  for  a  trial  at  bar,  cannot  well  be 
thought  within  the  purview  of  the  ftatute,  which  was  chiefly  de- 
fjgned  againft  trifling  and  vexatious  profecutions. 

4.  That  if  there  be  feveral  defendants,  and  fome  of  them  ac-Salk.  194. 
quitted,  and  others  convi6led,  none  of  them  can  have  colls.  P'*  5- 

5.  That  wherever  a  defendant's  cafe  is  fuch  as  authorizes  the  2  Chan, 
court  to  award  him  his  cofls,  he  has  a  right  to  them  ex  dehlto  jiijiltla:;  C^^^^'  'Qi* 
for  it  feems  a  general  rule,  that  where  judges  are  inrpowered  p  c^^^  ',5 
by  ftatute  to  do  a   matter  of  juflice,  they  ought  to.  do  it  of  §13, 
courfe. 

[6.  That  to   whatever  fum    the  cofts   of  the  defendant  may  Rex  v. 
amount,  he  cannot,  on  this  ftatute,  have  more  than  the  amount  .Howell, 
of  the  recognizance;  nor,  on  the  application  for  the   informa-  Hardw^zA*?' 
tion  (fl),  will  the  court  compel  the  profecutor  to  give  fecurity  for  Rex  v. 
the  cofts  over  and  above  the  20/."]  Morgan, 

2  Str.  IC4-J, 
Rex  V.  Filewood,  2  Term  Rep.  145.     (a)  Rex  v.  Brook,  Id.  ic^/. 

By  the  gAnna,  cap.  20.  it  is  enabled,  "  That  in  cafe  any  per-  [{b)  Tliefe 
**  fon  or  perfons  ftiall  ufurp,  intrude  into,  or  unlawfully  hold  and  words,  ids 
**  execute  the  office  or  franchife  of  mayor,  bailiff,  portreeve,  or  anZ/only'  \ 
**  other  office  within  a  city,  town  corporate,  borough,  or  place  to  offices  in 
**   {b)  in  England  or  Wales,  it  fhall  and  may  be  lawful  to  and  for  ^orpirati- 
**  the  proper  officer  of  the  court  of  Queen's  Bench,  the  court  of  omc<^\t). "  ' 
*'  feffions  of  counties  palatine,  or  the  court  of  grand  feffions  in  boroughs 
*•  Wales,  with  the  leave  of  the  faid  courts  refpedively,  to  exhi-  "["^  ''^^^^^ 

,,   ,  .  .    ^  .  .    r  •  •       1  r        places  no: 

*'  bit  one  or  more  mtormation  or  mtormations  m  the  nature  01  a  corporate. 
•'  quo  warranto,  at  the  relation  of  any  perfon  or  perfons  defiring  Rtx  v. 
**  to  fue  or  profecute  the  fame,  and  who  ftiall  be  mentioned  in  ^^■'.'^' 
*<  fuch  information  or  informations  to  be  the  relator  or  relators  375.    fjoj. 
**  againft  fuch  perfon  or  perfons  fo  ufurping,  intruding  into,  or  do  they  ex-. 
•*  unlawfully  holdine  and  executing  any  of  the  faid  offices  or  ^'^2.'^^"'''/, 
•*  tranchiies,  and  to  proceed  therein  in  luch  manner  as  is  ulual  m  ;„  corpora- 
**  cafes  of  informations  in  the  nature  of  a  quo  warranto  :  and  if  it  ''0"s-  _  Rex 
«*  ftiall  appear  to  the  faid  refpedlve  courts,  that  the  feveral  rights  ]■  ^Jl'^'"^* 
*'  of  divers  perfons  to  the  faid  offices  or  franchifes  may  properly  407.]  ' 
**  be  determined  on  one  information,  it  ftiall  and  may  be  lawful  [(0  Thera 
•*  for  the  faid  refpedlive  courts  to  give  leave  {c)  to  exhibit  one  f'trtoTate* 

T  t  a  *'  fuch 
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this  leave      *'  fncK  information  againft  feveral  perfons,  in  order  to  try  their 

on  there.     «  refpccSllve  riglits  to  fuch  offices  or  franchifes ;  and  fuch  perfoh 

rncrsv'fie-  "  o''  pcrfoiip,  againft  whom  fuch  information  or   informations 

gem,  Cowp.  '*  in  nature  of  a  quo  nvarravto  ftiall  be  fued  or  profecuted,  (hall 

♦^9-]  «  appear  and  plead,  as  of  the  fame  term  or  feffions  in  which  the 

"  faid  information  or  informations  fhall  be  filed,  unlefs  the  court 

**  where  fuch  information  fhall  be  filed  fhall  give  further  time  to 

*»  fuch  perfon  or  perfons,  againft  whom  fuch  information  fhall 

**  be  exhibited,  to  plead  ;  and  fuch  perfon  or  perfons,  who  fhall 

*"*  fue  cr  profecute  fuch  information  or  informations  in  the  na- 

**  ture  of  a  quo  ivarrantOy  fhall  proceed  thereupon  with  the  moft 

**  convenient  fpeed  that  may  be." 

And  it  is  further  enacled,  "  That  in  cafe  any  perfon  or  perfons 

**  againft  whom  any  information  or  informations  in  the  nature  of 

**  a  quo  iL'nrrafiio,  fhall  in  any  of  the  faid  cafes  be  exhibited  in 

*'  any  of  the  faid  courts,  fhall  be  found  or  adjudged  guilty  of  an 

*'  ufurpation  or  intrufion  into,  or  unlawfully  holding  and  execut- 

'^  ing  of  .the  faid  offices  or  franchifes,  it  fhall  and  may  be  lawful 

*'  to  and  for  the  faid  courts  refpedlively,  as  well  to  give  judgment 

"  of  ouJJer  againft  fuch  perfon  or  perfons  of  and  from  any  of  the 

•  *'  faid  offices  and  franchifes,  as  to  fine  fuch  perfon  or  perfons  re- 

"  fpedively  for  his  or  their  ufurping,  ^c.  and  alfo  to  give  judg- 

"  mtnt  that  the  relator  or  relators  in  fuch  information  named 

*'  fhall  recover  his  or  their  cofts  of  fuch  profecution ;  and  if 

'*  judgment  fhall  be  given  for  the  defendant  or  defendants  in  fuch 

**  information,  he   or  they,  for  whom  fuch  judgment  fhall  be 

"  given,  ffiall  recover  his  or  their  cofts  therein  expended  againft 

"  fuch  relator  or  relators ;  fuch  cofts  to  be  levied  by  capias  adfa- 

"  tisfaciendtwif  fwrifadaSy  or  elegit.^* 

{iji)  This         And  it  is  further  enaded,  •<  That  the  ftatute  for  the  amend- 

tviliCl^'  "  ^'^"^  ^^  *^-^  ^^'^^'>  ""'^  ^^^  ^^^  ftatutes  of  jeofails,  fhall  be  ex- 

jc.-idant  to      "  tended    to    in  form  est  ions  in  nature    of    a  quo   ivarranto^    and 

plead  more    <«  proceedings    thereon,    for  any  the   matters   in  the  faid  a£l 

than  one       „  mentioned  (...)." 

plea,  even  v    ^ 

with  the  leave  of  the  court.  Say.  Rep.  56.  4.  Burr.  2J46.  He  may  indeed  plead  the  ftatute  of  limltt- 
t\bv.%  of  31  Geo.  3.  c.  53.  either  Jingly  or  together  with  fuch  plea  as  he  might  have  lawfully  pleaded  be- 
fore the  palTini  ot  ihii  c.£i,  or  Juct /^■veri:!  pleai  as  the  court  en  motion  (hall  alkiv.  And  where  he  it 
charged  with  the  u^iirjarion  of  feveral  franchiles,  he  may  plead  diftii^d  pleas  to  the  feveral  chargej.  Rex 
T.  Frajici?,  2  Term  Rep.  4i?4.j 


Rex  V.  Cor- 
poration ci" 
vjarmar- 


[This  a£l  extends  only  to  individuals  ufurping  offices  or  fran- 
chifes in  a  corporation ;  and  not  to  the  corporation  itfelf  as  a 
then,iBurr.  Dody  :  it  a  Corporation,  as  a  corporation,  ufurp  upon  the  crown, 
S69.  i\i\.  the  information  muft  be  by  and  in  the  name  of  the  attorney  ge- 
Twm'Rlp.i.  "^'"^^'  °"  behalf  of  the  crown. 

Ladf "  '•  '^^-s  granting  of  an  information  is  not  now  a  mere  matter  of 
3  Bur!^'  courfe,  as  ic  was  formerly  confidered,  but  depends  upon  the  found 
14S5.  iBi.  difcretion  of  the  court  according  to  the  particular  circumftances 
Rep^46?.  of  the  refpeaive  cafes  that  may  be  brought  before  them.  Where 
Carter?  '''  '^^  ^'S^^^'  ^"^  ^hc  fatl  ou  whlch  the  right  depends,  is  difputed  {b) } 
Cpvyp-'sS..     cr  where  the  right  turns  upon  a  point  of  new  or  doubtful  law  (f), 
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or  where  there  Is  no  other  remedy  (^),  it  Is  ufually  granted.  Rex  v. 
But  if  the  defendant  can  (hew,  that  his  right  to  the  franchlfe  9'^''*'"' 
in  queftion  hath  been  already  determined  on  a  vmndamus  (/>),  or  ra)"BuiL  A7. 
that  it  hath  been  acquiefced  in  for  a  length  of  time  {c),  or  that  ^n  xm.  • 
it  depends  on  the  right  of  thofe  who  voted  for  him,  which  hath  ^'^^  ?■  ^"''''^ 
not  yet  been  tried;  or  that  the  perfon  upon  whofe  right  the  de-  k'^.  (,)'Tht 
fendant's  title  depends  hath  enjoyed  his  franchife  fo  long,  that  time,  withia 
the  court  would  not  permit  it  to  be  impeached  in  this  mode  of  """"^'^  ^  ^'^'* 
proceeding  {d)  -,  or  it  feems,  that  fuch  perfon  is  dead  (t)  •,  or  that  rate  omce 
io  great  a  number  of  derivative  titles  would  be  affecled  by  a  judg-  might  be 
ment  againft  the  defendant,  that  it  would  tend  to  dinblve  the  ^^'l^'^^f' 
corporation  [f)  ;  or  that  the  franchife  no  way  concerns  the  pub-  -^jrrjnro, 
lick,  (as  all  thofe  which  relate  to  the  government  of  a  corpora-  was,  by  the 
tion,  or  the  eledlion  of  members  of  parliament  (^),  and  fairs  and  [a°^"|°^e- 
markets  (/^),  Wc.  are  faid  to  do),  but  is  wholly  of  a  private  na-  finite]  it 
ture,  as  a  coney-warren,  [i)   ^c.  \  or  that  the  election,  by  which  ^'''•'^'^•1  with 
he  claims,  is  agreeable  to  charter  ;  or  that  he  hath  never  a£led  ^^^^^ces'^of'' 
under  it,  that  there  hath  been  no  ufer  of  the  franchife  [k)  ;  the  each  parti- 
court  will  not  grant  the  information   unlefs  there  be  fome  parti-  cuhrcafe; 
cular  or  extraordinary  circumftances  in  the  cafe  ;*  the  determina-  ^^^^^i{ 
tion  whereof  being  wholly  left  to  the  difcretion  of  the  court,  can-  8  Mod.  165. 
not  well  come  under  any  certain  ftated  rules.  ^^^  "' 

■'  Pyke,  id. 

a86.  cited  i  Term  Rep.  4  n.  3  Term  Rep.  311.  Rex  v.  Williams,  2  Str.  677.  and  it  was  for  fome  time 
thought  better  that  it  (hould  beunfectled.  Rex  v.  Latriam,  3  Burr.  1485.  At  length  hovsever  the  court 
itx.  a  limit  to  their  difcretiojiary  power  in  granting  informations  of  this  kind,  and  confined  it,  in  analogy  to 
other  cafes  of  limitation,  within  a  period  of  twenty  yea-s.  Winchellea  caufes,  4  Burr.  1961.  2012.  2120. 
Rex  V.  Rogers,  Id.  2523.  which  limitation  was  afterwards  ftlil  farther  narrowed,  and  reduced  to  a  period  of 
fix  years.  Rex  v.  Dickin,  4.  T«rm  Rep.  2S2.  This  laft  period  hatti  been  confirmed  by  the  leg'.flature,  viz. 
by  ftat.  32  Geo.  3.  c.  58.  and  is  extended  as  well  to  informations  filed  by  the  attorney -general,  on  behalf  of 
the  crown,  as  to  chofe  promoted  at  the  inflanceof  any  private  perfon.  (</)  Rex  v.  Stephens,  i  Burr.  43  3» 
Rex  V.  Peacock,  4  Term  Rep.  684.  (e)  Vide  Rex  v.  Suearing,  I  Term  Rep.  4  n.  But  it  does  not  feem  to 
be  a  reafon  for  refufing  an  information,  that  the  objection  to  the  defendant's  title  arifeth  froii  a  defeat  in 
the  title  of  fome  other  perfon  through  whom  he  claims,  providea  the  application  be  made  within  proper 
time.  8  Mod.  216.  For  it  is  admitted,  that  v\ijere  judgment  of  oufter  hath  been  given  againlt  a  p^frfon 
through  whom  a  title  is  claimed,  that  may  be  a  reafon  for  granting  an  information  to  impeach  the  deri- 
vative title.  2  Str.  1109.  Andr.  389.  5  Burr.  2601.  Cowp.  500  It  is  alfo  admitted,  that  the 
title  of  a  defendant  to  an  information  may  be  impeached  by  an  iffue  introduced  on  the  record^  refpe£ling 
the  title  of  the  perfon  under  whom  he  claims,  though  the  latter  hath  not  been  oulled  on  an  info.mation 
filed  againft  him.  Ibid.  It  may,  or  it  may  not  be  poflible  to  impeach  the  original  right  on  which  the 
derivative  title  depends,  by  an  information  filed  againlt  the  perfon  who  claimed  to  exercife  that  right. 
Whatever  may  be  the  cafe,  where  that  may  be  done,  but  in  izSt  has  not  been  done  ;  it  has  been  lately 
decided,  that  where  it  cannot  be  done,  the  original  right  may  be  impeached  in  an  information  againit  the 
perfon  whofe  derivative  title  depends  upon  it.  Rex  v.  Mcin,  3  Term.  Rep.  596.  2  Kyd.  435  6. 
if)  Rex  V.  Varlo,  Cowp.  59.  Heius,  if  it  be  admitted  that  eledlions  may  lliil  be  made.  Rex  v.  Bond| 
a  Term  Rep.  767.  (j-)  Cafe  of  the  borough  of  Hor/ham,  Hii.  50.  G.  3.  3  Teim  Rep.  599.  n.  Rex  v. 
Mein,  ibid.  {_b)  S^u.  ei  -vide  Rex  v.  Marfden,  3  Burr.  1812.  1  Bl.  Rep.  579.  Ibbotfon's  cafe,  Ca. 
temp.  Hardw.  261.  Hardr.  162.  arg-utn^e.  (;)  Rex  v.  Sir  William  Lowther,  2  Ld.  Raym.  1409. 
3  Str.  637.  Ibbotfon's  cafe,  Ca.  temp.  Hardw.  261.  Rex  v.  Cann,  Andr.  15.  Rex  v,  Dawbeny, 
a  Str.  1 196.  I  Bott.  pi.  326.  Rex  v.  Shepherd,  4  Term  Rep.  381.  {Ji)  Rex  v.  Ponfonby,  Say.  Rep, 
J45.     Rex  V.  Whitwell,  5  Term  Rep.  85. 

So,  the  condu<3:  and  fituation  of  the  relator,  will  weigh  much  (/)  Rex  r. 
with  the  court,  in  fome  inftances,  in  granting  or  refufing  an  in-  Wardroper, 
formation.     Thus,  where  the  perfons  on  whofe  affidavits  the  mo-  ^024!'^* 
tion  is  grounded,    have  lain  by,  without  recently  profecuting,  (?«}  Rex  v, 
though  with  a  full  knowledge  of  the  fa£l  (/)  -,  where  they  have  ^l^^''*"^^' 
concurred  with  the  reft  of  the  corporation  in  a  refolution  not  to  Lq.    gut 
take  advantage  of  the  flaw  ia  the  defendant's  title  {m)  j  where  the  a  preyiou* 
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knowiedcc  profecutor  (lands  in  the  fame  circumftances  with  the  defend-, 

of  the  fad  ant  (i^)  j  where  tlie  perfons,  in  whofe  names  the  application  is 

en  whofe  made,  are  wholly  unconnedled  with  the  corporation  (b) — in   all 

affidavit  tiie  thefe  cafes,  the  court  will,  in  general,  refufe  the  information. 

nijtion  is 

made,  will  not  be  a  ground  for  refufing  the  information,  if  he  had  no  power  of  remonftrating  againfl:  the 
proceedings ;  if  he  wee  in  fadl  merely  a  witnefs,  as  in  the  cafe  of  an  application  on  the  afhdavit  of  the 
tovvn  cleik.  Rex  v.  Einfted,  Covvp.  75.  Nor  will  the  relator's  concarrence  in  the  eledlion  of  the  de- 
fendant be  any  ground  for  refufal,  if  the  objeilion  to  his  eligibility  were  at  that  time  unknown.  Rex 
V.  Smith,  3  '1  erm  Rep.  573.  And  where  the  application  is  made  on  the  affidavit  of  feveial  perfons,  all 
of  whom,  but  one,  concurrrd  in  the  cledion  of  the  defendant ;  if  that  one  will  avow  himfeif  the  relator, 
and  render  himfeif  refponfible  for  the  cofts,  his  being  joined  with  the  others  who  concurred  in  the  elec- 
tion, will  be  no  reafon  for  refuting  the  information.  Rex  v.  Symmons,  4Term  Rep.  223.  (a)  Rex 
V.  Bond,  2  Term  Rep.  77  t.  (6)  Rex  v.  Stacey,  i  Term  Rtp.  3;  But  where  the  application  is  made 
for  the  purp'ife  of  enforcing  a  general  adl  of  f  arliament,  which  interefts  all  the  corporations  in  the  king- 
dom ;  it  is  no  objeftion,  that  the  party  applying  is  not  a  member  of  the  corporation.  Rex  v.  Brown, 
P.  29  Geo.  3.  3  Term  Rep.  5-'4.  n.  The  abandonment  of  a  former  information  for  the  fame  caufe,  is 
of  itfelf,  no  reafon  for  refufing  an  information,  as  that  may  have  been  by  collufion.  Rex  v.  Bond, 
a  Term  Rep.  770.  Where  the  application  is  manifeflly  frivolous  and  vexatious,  the  rule  will  be  dif- 
charged  with  colts.     2  Str.  1039.     2  Burr.  7S0.     3  Term  Rep.  301. 


Rex  V.  Where  the  affidavit  of  the  relator  omits  a  material  facl,  as  the 

Newi;ng,  mode  of  clcclion  ;  but  that  facSt  is  afterwards  ftated  in  the  de-i 
Rep.  310.     fendant's  affidavit,  the  court  may  ufe  the  latter  affidavit  in  fupport 

of  the  application. 
Rex  V.  Da-        It  feems,  that  the  court  will  not  grant  a  rule  for  an  informa-> 

vies,  Say.       jJqj^  ^f   j-J^Jg  j^J^J  qj^  j-J^g  l^^  J^y  ^f  ^q^j^^ 

Rep.  241.  ■' 

4  Burr.  Where  a  defendant  fuffi^rs  the  rule  to  be  made  abfolute  with- 

*"^'  cut  ffiewing  caufe  •,  or,  fuffers  judgment  to  go  againfl  him  by  de- 

Kcp.  310.     f^ult  •,  the  court  will  permit  other  corporators,  whofe  title  maybe 

affis6led  by  judgment  of  oujier  being  pronounced  againfl  him,  to 

•  defend  his  title,  on  their  undertaking  to  do  fo  at  their  own  ex-i 

pence,  and  indemnifying  him  againfl  all  cofls. 

J  S'd.  86.         The  procefs  ufually  iflued  to  bring  the  defendant  into  court  is 

Jt^athbee^    a  Writ  of  fubpceua,  and  if  that  he  difobeyed,  an  attachment:  but 

faid,  that       if  the  defendant  cannot  be  ferved  with  a  fubpoena,  it  is  faid,  the 

procefs  of      procefs  is  venire  focias  and  dl/lritigas. 

outlawry 

will  not  lie  upon  informations  in  nature  of  ^ko  tvarranto,  and  therefore  that  the  defendant  cannot  plead  3, 

mifnomer.    Rex  v.  Mayor  of  Hedon,  :  Wils.  245.     But  qu.  and  fee  2  Kyd.  43S-9. 

Rex  V.  The  plea  in  bar  mufl  fet  out  the  defendant's  title  at  length,  and 

GUbfRep.  ^°"^^'-^*^^  ^'^"^^  ^  general  traverfe,  «  without  this,  that  he  ufurped, 
145.  bfc."  and  iffue  (hould  not  be  taken  on  the  part  of  the  crown,  on 

the  general  traverfe,  but  the  replication  fliould  be  to  the  fpe- 
cial  matter,  that  the  defendant  may  know  how  to  apply  his  de- 
fence. 
RVx  V.  ■ .  ^'^'l^ere  feveral' things  are  neceflary  to  conftltute  a  complete  title 
Hcarie,  Ju  the  defendant,  the  crown  may  take  iffiie  on  each,  and  if  any 
'  LdR^  m  °"^  °^  ^^^  ''i^^ts  on  a  facl  material  to  the  title  be  found  againfl 
1^447.  ReT'  ^^^  defendant,  there  fhall  be  judgment  of  oufler,  and  the  de- 
V.  bownes,    fendant  fhall  pay  the  cofls  on  all  the  iflues. 

I  Term  Rep.  453. 

Philips  Where  the  defendant  fets  forth  a  bad  title  to  the  office,  and 

I  s'tr!"7a4.  confefles  the  ufurpation,  that  amounts  to  a  confeffion  of  the  ufur- 
citediRurr.  pation,  and  if  an  immaterial  iflue  is  joined,  and  a  verdidl  found 
^o^'  305-  0,^ 
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en  wKIch  the  court  cannot  give  judgment,  yet  they  will  not  grant 
a  repleader,  but  will  give  judgment  on  the  plea. 

But  where  the  defendant,  in  his  plea,,  confefles  an  ufurpation  Rex  v.  Pid- 
during  part  of  the  time  laid  in  the  information,  but  infills  upon  '^'^'  ^  ^''• 
an  election  afterwards  under  which  he  continued  to  hold  the  of-  ffc'd  ^^** 
fice,  judgment  of  oujler^  as  to  the  time  confefled,  ought  not  to  be  *      ' 

given  againft  him,  but  only  a  judgment  of  "  capiatur  pro  fine^ 
as  a  punifliment  for  his  ufurpation :  for,  if  judgment  of  oufter 
were  entered,  it  would  follow,  that,  when  a  perfon  has  once  exer- 
cifed  an  office  without  authority,  he  becomes,  fo  long  as  he  does 
fo,  incapable  of  being  rightfully  elected.  And,  if  in  fuch  cafe, 
a  judgment  of  oufter  be  actually  entered,  the  court  will  order  the 
whole  to  be  expunged,  but  that  part  which  relates  to  the  fine. 

If  a  defendant  make  title  to  a  corporation  office,  as  being  Rexv.Heb- 
eledled  under  the  mayoralty  of  a  particular  perfon ;  on  iffue  ^^^^  ^  Str. 
joined  whether  that  perfon  were  mayor  or  not,  a  record  of  oufter  ^^°9-^f"lr- 
againft  him  may  be  read  in  evidence  to  (hew  that  he  was  not  v.  Grimw, 
mayor,  which  will  be-conclufive,  if  it  be  not  fhevvn  that  the  5B"". 
judgment  was  obtained  by  fraud  or  collufion.  *598- 

But  if  the  perfon  under  whom  the  defendant  claims  be  dead  at  Rex  v. 
the  time  when  th-e  ilTue  "  whether  he  were  mayor  or  not,"  is  ^pea'ing. 
tried,  the  only  evidence  that  will  be  admitted,  will  be  to  prove  \l^^^ 
whether  he  were  mayor  or  not  in  point  of  fa£l. 

Where  the  perfons,  on  whofe  right  to  vote  the  validity  of  the  Symmers 
defer^dant's  title  depends,  were  at  the  time  of  his  election  in  the  ^-  ^W'^* 
adlual  pofleffion  of  the  franchife  in  virtue  of  which  they  voted ;  And  now°b* 
at  the  trial,  no  inquiry  can  be  made  into  their  right,  unlefs  an  ft.  32  G.  3. 
iflu'e  has  been  taken  upon  it,  <?•  5^-  §  3- 

no  title  de- 
rived under  an  eleftioH  fhall  be  affected  on  acccount  of  a  defeft  in  the  title  of  the  eleftor,  if  he  were  in 
extrcMt  de  faEio  of  his  franchii'e  fix  years  at  lead  previous  to  the  fjiing  of  the  Information  againft  the 
perfon  deriving  title,  and  his  title  Ihould  not  have  been  queftioned  by  any  legal  proceeding  carried  on  with 
^ffedl. 

As  an  information  of  this  kind  is  nov/  confidered  merely  as  a  Rex  t. 
civil  proceeding,  a  new  trial  may  be  granted  as  well  where  there  f "nc's* 
has  been  a  verdidt  in  favour  of  the  defendant,  as  where  it  has  Rj^^'s 
been  given  in  favour  of  the  crown. 

The  information  cannot  be  quaftied,  even  with  the  confent  of  Rex  v.  Ed. 
parties ;  though  with  fuch  confent,  the  court  will  permit  the  re-  s^"''  ''■  ^""* 
cognizance  to  be  difcharged.  *^^7' 

After  rules  have  been  made  abfolute  for  feveral  informations,  Rex  v.  Fof- 
the  court  will  give  leave  to  confolidate  them  at  the  inftance  o£  the  *"' '  ^"-''• 
defendants.]]  5^^" 
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(A)  The  feveral  Kinds  of  Injunflions,  and  when 
to  be  granted. 

(B)  What    fhall    be   a  Breach   thereof,    and   how 
punifhed. 

(C)  How  diflblved. 


(A)  Of  the  feveral  Kinds  of  Injundions,  and  when 
to  be  granted. 

{a)  An  in-  Ik  N  injun<Stion  is  a  prohibitory  writ,  reflraining  a  perfon  from 
junction  to  J^^  ^^^  committing  or  doing  a  thing  which  appears  to  be  againfl: 
tuition  upon    equity  and  confcience. 

an  indidlment  of  forcible  entry.     Moor,  820.  pi.  1108. Injun£lion  to  ftay  an  interloper's  trading 

to  the  Eaft  Indies,  till  the  validity  of  the  Eajl  India  Company's  patent  had  been  determined.  Vern.  127. 
2  Chan.  Ca.  165. — An  injuncflion  to  ftay  an  aftion  at  law  for  money  loft  at  gaming,  though  all  the  cir- 

cumftances  of  fraud  were  denied  by  the  anfwer.     Vern.  aSq.     a  Vern.  71. An  injundtion  denied 

to  enjoin  a  perfon  from  ovcr-ftocking  a  common,  where  he  had  granted  common  on  his  down  to  J.  S. 
hi  100  iheep.     a  Vern.  116. 

{b)  That  Injun£lions  iflue  out  of  the  courts  of  equity  in  feveral  inftances; 

CWer"^  the  moft  ufual  injundion  is,  to  {b)  ftay  proceedings  at  law;  as 

would  not  (<^)  if  one  man  brings  an  a£lion  at  law  againft  another,  and  a  bill 

grant  an  in-  is  brought  to  be  relieved  either  againft  a  penalty,  or  to  ftay  pro- 

a"criminar  ^ccdings  at  law,  on  fome  equitable  circumftances,  of  which  the 

matter  un-  party  cannot  have  the  benefit  at  law ;  in  fuch  cafe  the  plaintiff  in 

tier  exami-  equity  may  move  for  an  iniundlion,  either  upon  an  attachment, 

ration  in  •  j  j-  •  r       1         .•  r  c       • 

B.  R.  and    ^^  P^^y^^g  ^  nediinuSy  or  praymg  a  further  time  to  anfwer ;  tor  it 

that  if  it  did,  being  fuggefted  in  the  bill,  that  the  fuit  is  againft  confcience,  if 

thecourt  of  the  defendant  be  in  contempt  for  not  anfwerine,  or  pray  time  to 

B.R.  would        r  •..  •  .  r-  1       1         •       1 

break  it,       anlwcr,  it  IS  Contrary  to  confcience  to  proceed  at  law  in  the  mean 

and  proteft    time  *,  and  therefore  an  injun£lion  is  granted  of  courfe  ;  but  this 

any  that        injun£lion  only  ftays  {d)  execution  touching  the  matters  in  quef- 

eeed  in  con-  *io">  ^^^  there  is  always  a  claufe  giving  liberty  to  call  for  a  plea 

tempt  of  it.    to  procccd  to  trial,  for  want  of  it,  to  obtain  judgment  j  but  exe^ 

€Mod.i6,    cution  is  ftayed  till  anfwer,  or  farther  order. 

fer  Hoit,  '  ' 

C.  J — But  where  A.  having  obtained  judgment  in  ejeftment  in  B.  R.  againft  J?.,  had  execution 
awarded,  but  the  under-lherifF  refufed  to  execute  it  ;  whereupon,  by  rule  of  that  court,  he  was  ordered 
to  attend,  and  for  not  attending,  an  attachment  was  awarded  againft  him  ;  and  B.  after  all  this  proceed- 
ing, having,  on  hi»  biU  exhibited  in  Chancery,  obtainl-d  in  injunftion,  it  was  ni9vsd  in  Chancery,  that 

thi; 
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this  Injunftlon  might  aot  extend  to  ftay  proceedings  agarnft  the  under-flier'ff  for  his  contempt  to  the 
court  of  B.  R.,  for  that  he  was  profecuted  for  a  contempt  at  the  king's  fait,  and  it  was  unnatural  for 
the  king  by  his  injundtion  to  ftay  his  own  fuit  in  another  courr,  the  offence  being  committed  before 
the  bill  exhibited  ;  but  the  motion  was  denied.  Vern.25.  [So,  where  the  plaintiff's  claimed  a  fole, 
and  the  defendant  a  concurrent,  right  of  fiihery,  aid  a  bill  and  crol's-bill  were  brought  to  eftjb  ill  fuch 
feveral  claims,  which  was  a  fubmilTion  of  their  refpeftive  rights  to  the  court,  and  the  pbint.tfs  after- 
wards caufed  the  defendant's  agents  to  be  indifted  for  a  breach  of  the  peace,  in  hfhing  in  their 
liberty,  the  court  of  Chancery  inhibited  the  profecutors  from  proceeding  on  the  iiidiftment  till  the 
hearing  of  the  equity  fuit  and  farther  order,  though  it  could  not  ftri^ly  grant  an  injunction.  Mayor 
and  Corporation  of  York  v.  Pilkington,  z  Atk.  302.  For  originally  and  regularly  that  court  cannot 
grant  an  injunction  to  ftay  criminal  proceedings.  But  where  the  matter  in  difpute,  and  made  the  fub- 
je£t  of  an  indidtment,  is  a  mere  civil  right,  and  may  be  redrefl'ed  by  arj  aflion  of  trelpali,  the  proper 
courfe  is  to  apply  to  the  attorney-general  for  a  r.ol'.e  pr'.Jsqui.  Ibid.  Lord  Montague  v.  Dudman, 
a  Vez.  396.]  {c)  So,  though  the  court  will  not  proceed  againll  a  member  th«t  has  privilege  of  pariia.nent, 
yet  if  a  parliament  man  fues  at  law,  and  a  bill  is  brought  in  Chancery  to  be  relieved  agiinft  that  aClion, 
the  court  will  make  an  order  to  itay  proceedings  at  law  till  anfwer,  or  farther  order.  Vern.  329. 
(</)  If  declaration  be  delivered,  but  if  not,  all  proceedings  at  law  are  flayed.  2  K.el.  17.  pi.  15.,  in  the 
Exchequer  all  farther  proceedings  are  ftayed,  be  the  a£lion  in  what  itage  it  may.  [Though  an  injunc- 
tion in  the  Exchequer,  regularlv,  fufpends  all  the  proceedings  at  law,  yet  that  court  will,  upon  motion, 
permit  the  plaiBtiff  in  the  action  to  give  notice  of  trial,  upon  his  undertaking  not  to  fue  out  exccutioni"* 
For  though  it  may  be  argued,  that  fuch  notice  of  trial  cannot  have  its  proper  efFedt,  becaufe  the  party 
ferved  with  it,  cannot  prepare  for  his  defence  without  the  difcovery  fought  by  the  bill,  yet,  in  elTeft, 
he  receives  no  injury  by  the  pra£tice.  For  if  the  anfwer  be  full,  he  has  gained  the  defned  difcovery  ; 
if  it  be  exceptionable  for  infufficiency,  or  if  the  injundtion  be  continued  on  the  merits,  the  notice  of 
trial  is  anullity,     Legg  v- Da  Co.ta,  in  the  Exchequer,  Hil.   13060.3.     5  WooJdef.  410.  n.  y.J 

([Where  an  eftate  was  fettled  on  a  jolntrefs  without  impeach-  Aftonv. 
ment  of  wafte  except  in  pulling  down  houfes  and  felling  timber,  •Afton, 
remainder  to  her  fon  for  life  without  impeachment  of  wafte  ge- 
nerally, remainders  over  j  the  fon,  by  leave  of  the  jointrefs,  felled 
a  quantity  of  timber,  and  died  j  after  whofe  death,  a-  daughter 
entitled  to  the  next  remainder  in  tail,  fued  her  mother  at  law,  to 
recover  treble  damages,  and  the  place  wafted  j  there  being  evi- 
dence of  an  exprefs  confent,  or  a  general  tacit  confent  or  encou- 
ragement to  the  felling  of  the  timber  given  by  the  daughter,  (he 
was  reftrained  by  injundfion  from  proceeding  in  her  adion  at 
law. 

If  a  mortgagor  bring  a  bill  to  redeem,  it  is  at  law  accounted  a  Pr.  Reg. 
breach  of  the  covenant  for  quiet  enjoyment.     But  if  an  action  of  ch.  an, 
covenant  be   in  fuch   cafe  brought,    equity  will   grant    an   in- 
jundlion. 

If  a  lord  of  a  manor  bring  eje£lments  agalnft  his  cuftomary  Pr.  Reg. 
tenants  on  pretence  of  forfeiture,  fome  of  whom  file  a  bill,  pray-  ^h.  ai6. 
ing  he  may  fhew  what  breaches  of  the  cuftom  he  defigns  to  infift 
upon  at  the  trial,  upon  rhe  general  ilTue  in  ejectment,  and  he  is 
in  contempt  for  not  putting  in  an  anfwer,  or  the  like,  the  court 
will  order  an  injundlion. 

If  bond-creditors  of  the  anceftor  have  obtained  a  decree  for  Martin  v. 
fale  againft  the  heir,  an  injunction  will  be  granted  againft  other  ^J-^ft'". 
bond-creditors  proceeding  at  law,  unlefs  they  get  judgment  before  vvhen  a 
the  decree,  court  of 

equity  hath, 
in  any  cafe,  oncetaken  the  fund  into  its  own  hands,  it  will  not  fuffer  any  proceedings  at  law.  Id.  ibid. 
Morrice  v.  Bank  of  England,  Ca.  temp.  Talb.  217.  Brooke  v.  Reynolds,  i  Br.  Ch.  Rep.  183. 
Douglas  V.  Clay,  cited  ibid.  Hardcaftle  v,  Chettle,  (j.  Br.  Ch.  Rep.  163.  Aflcew  v.  Poulterers"  Com- 
pany, 2  Vez.  50. 

Under  the  forfeiting  a<St  in  America,  the  eftates -of  loyallfts  Kempe  r. 
j^ere  directed  to  be  fold  for  the  payment  of  debts :  this  was  holden  ^g^"^j^ 

■    ^"  to   Kep.  II.* 


6so  Sfniunftion. 

to  be  no  ground  for  an  injun£Hon  to  reftrain  an  a£lion  brought 
in  this  country  on  a  bond  given  in  America. 
Tookc  V.  Tlie  reprefentatives  of  a  mortgagee,  after  foreclofure,  fold  the 

"^■R^'^^-h       eft^tc  j  ^"^1  the  amount  not  being  fufficient  to  pay  their  debt, 
p.ep?i2<.*     they  brought  an  a£lion  upon  the  bond  :  the  defendant  at  law  filed 
his  bill  praying  an  injunction,  and  that  the  bond  might  be  deli' 
vered  up  to  be  cancelled,  infilling,  that  as  the  mortgagee  had 
foreclofed  the  equity  of  redemption,  and  taken  the  pledge,  he  had 
made  his  eleClion,  and  relinquifhed  his  right  to  a  perfonal  reme- 
dy.    Lord  Thiirloiue  faid,  as  it  was  a  new  cafe,  he  would  grant 
the  inj.un£lion  on  condition  of  the  plaintiff's  bringing  the  money 
into  court ;  but  his  opinion  was,  that  the  defendant  had  a  right 
to  proceed  at  law ;  and  the  plaintiff  refufing  to  bring  the  money 
jnto  court,  the  injun6lion  was  therefore  denied.] 
Hard.  96.          Where  tenant  for  {a)  life  is  committing  wafte  in  cutting  down 
Vern.  23.     young  timber,  or  (i^) breaking  up  or  ploughing  antient  meadow  or 
motion' to      pafture,  or  doing  other  wafle,  the  tenant  in  tail  {hall  have  an  in- 
ftay  a  joint-  jun6tion,  upou  3  Certificate  of  filing  the  bill,  and  fhewing  an  affi- 
refs  tenant     d^vit  of  wafte  committed  ;  and  this,  till  anfwer  and  farther  order  ; 

m  tail,  alter    ,         .      ,  ,  1       r 

poflibiiity,     ior  timber  once  cut  down  cannot  be  let  up  agam. 

&>..  from  committing  wafle,  the  court  held,  that  flie  being  a  jointrefs  within  the  iiH.  7.  c.  2C.,ougIjt 
to  be  reltrained,  being  part  of  the  inheritance,  which  by  the  ftatute  fhe  is  retrained   from   aliening, 

A-br.  Eq.  221.     Cook  and  Winford. So,  where  ^.  being  tenant  for  life,  remainder  to  5.  for  life, 

remainder  to  the  firft  and  other  fons  a(  B,  in  tail-male,  remainder  to  B.  in  tall,  B.  (before  the 
birth  of  any  fon)  brought  a  bill  againll  A.  to  ftay  wafte,  on  demurrer  to  this  bill,  becadfe  the  plaintiff 
had  no  right  to  the  trees,  and  none  that  had  the  inheritance  was  party  j  yet  the  demurrer  was  over- 
ruled, becaufe  wafte  is  to  the  damage  of  the  publick,  and  B.  is  to  take  care  of  the  inheritance  for  his 
children,  if  he  has  any,  and  has  a  particular  intereft  himfelf,  in  cafe  he  comes  to  the  eftate.     Abr.  Eq. 

400.     Dayrell  and  Champnefs,   i  Vez.  309. But  where  a  jointrefs  had  a  covenant  that  her  jointure 

jliould  be  of  fuch  a  yearly  value,  which  fell  ihort ;  though  her  eftate  was  not  without  Impeachment  of 
wafte,  yet  the  court  would  not  prohibit  her  committing  wafte  fo  far  as  to  make  up  the  defedt  of  her 
jointure.  Abr.  Eq  400.  {h)  But  where  the  plaintiff  let  a  farm  to  the  defendant  at  an  annual  rent, 
and  pnrt  of  it  being  pafture  land,  the  defendant,  covenanted,  among  other  things,  not  to  break  up  or 
plough  any  part  of  it,  and  that  if  he  did  plough  any  part  of  it,  he  would  pay  at  the  rate  of  20  s.  per 
annum  for  evf-ry  acre  ;  on  motion  for  an  injunftion  to  ftay  wafte  in  ploughing,  the  court  faid,  that  the 
parties  themfelves  have  here  agreed  the  damage,  and  have  fet  a  price  for  ploughing,  and  therefore  they 
would  not  grant  any  injunction  ;  and  they  declared,  if  the  defendant  was  plaintiff  againft  paying  20  tt 
ftr  acre  for  ploughing,  they  would  not  relieve  him.     z  Vern.  119.     Woodward  and  Gyles* 

Vide'Lcycii.  So,  if  a  man  be  tenant  for  life  without  impeachment  of  wafle, 
Bari),ard  s      ^ff\<Ca  remainder  to  his  firft  and  every  fon  in  tail,  though  by  virtue 

cafe,  2Vern.       .    ,  .  .  ■'/-        /7     1  r  ,.    •     ■  1 

330.  738.  01  that  clauie,  tuithout  impeachment  of  ivajte^  he  may  tell  timber,  and 

Saik.  161.  alter  any  rooms  of  the  houfe  at  his  pleafure  ;  yet  if  he  fhould  pull 

Pr'eced.  down  the  houfe,  or  any  part  of  the  buildings  thereunto  belonging, 

Chan.  454.  equity  would  injoin  him  ;  but  not  if  he  pull  down  to  rebuild  ;  for 

Such  a  te-  though  the  claufe,  ivithout  impeachment  of  nvajlcy  gives  an  (f)  abfo- 

on"y  injoin-  ^^^^  property  in  the  timber,  that  he  may  do  therewith  what  he  will, 

ed  commit-  yet  he  is  but  tenant  for  life  of  the  lands  and  houfes  ;  and  therefore 

tingwjfte,  if  he  pulls  them  down  in  order  to  vex  a  fon  that  has  difobliged 

to  purthe  ^^'"»  ^^  "^^^  "^^th  an  ill  confeience,  and  ought  to  be  reftrainedin 

houfe,  Sc:,      Cquity. 

in  the  fame  repair  it  was  before,  (c)  In  Vern  23.  it  is  faid,  fhat  the  eftate  being  without  impeach- 
ment ot  wafte,  no  prohibition  or  injundion  is  to  be  granted But  by  Preced.  Chan.  454-,  fuch  a 

claufe  does  not  give  leave  to  fell  and  cut  down  the  trees,  which  were  for  the  ornament  or  ibelier  of  a^ 
houfe,  much  lefs  to  deftroy  or  demolifii  theboafe.    Vidt  tit.  Wajitf  (N), 

Alfo, 


Alfo,  it  Is  every  day's  praftice  to  grant  an  injunflion  for  build  -  [fn  cafes  of 
ine  on  another  man's  ground,  and  fuch  iniunftion  fliall  go  to  flay  ""''an", 

.°  ,      .,  ,•  M,  r  iri  1  ir-  '         the  court 

that  new  building  till  aniwer  and  tartner  order;  and  lo  in  tne  win  not  in- 
cafe  of  flopping  up  ancient  lights.  terfere  be, 

fore  anfwer, 
unlefs  the  plaintiff  ftate  a  prefcriptive  riglit,  or  an  agreement,  and  fupport  it  by  affidavit.  Morris  v. 
Leflees  of  Lord  Berkeley,  2  Vez.  452.  Attorney -General  v.  Doughty,  id.  453.  An  agreement,  fup- 
ported  by  affidavit,  will  indeed  be  fufficient  to  give  the  court  jurifdidtion  in  the  firlt  inftance.  Marun 
V.  Nutkin,  z  P.  Wms.  266.     Secus,  if  it  be  a  fpecial  tafe  founded  on  a  particular  right.  2  Vez.  453.] 

So,  Injundlions  have  frequently  been  granted  to  (lay  the  print-  aShow.asS. 
ing  and  felling  of  (a)  almanacks,  bibles,  and  other  books,  in  behalf  ^V^j'^'j  r 
of  patentees  and  owners  of  fuch  books  j  but  the  parent  under  feal  cafes,  the 
is  ever  produced  in  open  court.  right  muft 

appear  by 
the  bill,  and  be  admitted  by  the  anfwer,  elfe  an  injun£tion  will  not  be  granted  till  after  the  nghthas 
been  determined  at  law.  Anon,  i  Vern.  120.  Hills  v.  Univerfity  of  Oxford,  ;W.  275.  Jefferys  v, 
Baldwin,  Ambl.  164.  And  ou.  whether  in  a  bill  to  reftrain  the  publication  of  a  print  or  engraving 
under  the  8  Geo.  2.  c.  13.  it  be  not  necefiary  to  ilate  that  the  requifition  of  tiie  ftatute  was  complied 
with  refpefting  the  infertion  on  the  plate  and  prints  of  the  date  of  publication,  and  name  of  the  pio- 
prietor  ?  Blackwell  v.  Harper,  2Atk.  93.  3  Barnard.  210.  Harrifon  v.  Hogg,  2Vez.  jun.  323. 
Thompfon  v-  Symonds,  5  Term  Rep.  41. — If  a  plaintift"  fail  in  eftablifhing  his  right  to  the  tvhrJe  of  a 
publication,  he  may  neverthelefs  have  an  injuiidlion  as  to  part.  Carnan  v.  Bowles,  2  Br.  Ch.  Rep.  80. 
And  if  an  author  ha^  fold  a/l  his  intereji  in  the  cofy -right,  he  has  no  refulting  right  at  the  end  of  the  firft 
lourteen  years,  as  againft  his  own  aflignee,  and  will  be  injoined  from  re-publi/hing.     Id.  ibid.\ 

[So,  injunctions  have  been  granted  to  reftrain  the  receiver  of  Pope  v. 
letters  from  publifliine  them  without  the  confent  of  the  writer,  or  ^*"^'' 

-  ...    r  to  .  '  -2.  Atk.  312. 

of  his  perfonal  repreientatives.  Thomfonv.  Stanhope,  Ambl.  737. 

But  the  court  will  not  interpofe  in  this  manner  to  reftrain  the  Gyles  v. 
publication  of  a  real  and  fair  abridgment  of  a  new  book  :  /ecus  if  ^  AtkTi4i 
the  work  be  only  colourably  fliortened.  Lofft'sRep.  775. 

Injunctions  may  be  granted  occafionally  even  for  the  purpofe  2  ch.  Ca. 

of  reftraining  matters  of  general  utility,  as,  the  carrying  on  of  a  '^5- 

particular  trade,  the  v/orking  of  a  colliery,  or  the  navigating  of  a  2  vez. Ha* 

Ihip ;    in  thefe   cafes,  however,  the  court  will  require  a  ftridl  Ambl.  209. 
proof  of  the  plaintiff's  right  to  fuch  relief. 

An  injunction  too,  it  feems,  will  go  to  inhibit  defendants  from  Chavany  ▼. 

diflblving  a  commercial  partnerfhip.  ^^"  ^.°'"' 

Cane.  M.  II  Geo.  3.     3  Wooddef.  416-  note  p. 

So,  {b)  to  reftrain  a  partner  from  receiving  the   partnerftiip  (i)  Read  v. 
funds,  he  being  in  contempt.  ^  g^_  Ch^Rep.'Ui. 

Injunctions  will  alfo  be  granted  to  reftrain  the  negotiation  of  Patrick  v. 
bills  of  exchange,  or  promillbry  notes,  obtained  by  fraud  ;  and  in  Harrifon, 
this  cafe,  if  the  plaintiff  fupport  his  motion  by  an  affidavit  of  the  tgp\  ^^ 
truth  of  the  faCts  ftated  in  his  bill,  the  injunction  will  be  allowed  Fonbi.  Eq^ 
immediately  upon  the  bill  being  filed,  left  the  defendant  (liould,  Tr.  33. 
upon  intimation  of  the  fuit,  by  negotiating  the  fecurity,  defeat  "vh^le  ^ 

its  objeCt.]  motion  was 

made  to  reftrain  a  defendant  either  from  bringing  an  aftion  on  a  promiflbry  note,  fuggefted  to  have  been 
given  for  undertaking  to  bring  about  a  marriage,  or  to  prevent  him  from  afligning  it  over,  the  court 
made  an  order  upon  the  defendant  to  keep  the  note  in  his  own  pofleffion,  and  not  to  alFign  or  indorle  it 
over,  but  would  not  extend  the  injunftion  fo  far  as  to  inhibit  the  payee  himfelf  from  proceeding  at  law. 
Smith  V.  Aykwell,  3  Atk.  566.  Ambl.  66.  S.  C.  Where  the  acce^Jtance  of  a  bill  of  exchant^e  had 
been  declared  void  by  the  law  of  a  foreign  country,  an  injundion  was  granted  torellrain  the  holders  from 
Cuing  the  acceptor  upon  it  b  this  country.  Burrout^hs  v.  Jamineau,  Mof.  i.  Sel.  Caf  in  Ch.  6g.  S.  C. 

There 
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iCh.  Caf.         There  is  alfo  an  injunftion  granted  to  ftay  trial  at  law ;  this  is 

66, 76, 93.   pever  granted  but  upon  notice  ;  as  where  one  files  his  bill,  and  it 

appears  to  the  court  that  the  plaintiff's  equity  mufl  arife  out  of  the 

defendant's  anfwer  i  in  this  cafe  the  court  will,  and  often  doesT, 

grant  an  injun(5lion,and  that  the  fame  may  extend  to  ftay  trial. 

Wright  V.  [An  injunction  to  (tay  trial  may  be  granted  before  appearance  : 

?!*'"*» but   an  injunflion  to  ftay  trial  and   alfo  execution   cannot   be 

,  Br.'ch.  moved  for  at  one  and  the  fame  time.  Wright^  an  executor,  be- 
Rep.  87.  ing  defendant  in  a  fuit  in  Chancery,  wherein  creditors  were  the 
£,',^'     ,      plaintiffs,  was  afterwards  fued  at  law  by  Braine.  another  credi- 

The  regular     r  '  .  r       •    1  •      i  •        r.  ■  77^   •    7  n     1  1  • 

courfeis,  tor,  who  gave  noticc  ot  trial  m  his  action.     Arr/^/j/ now  filed  his 

firit  to  get  bill  againfk  Braine,  and  before  appearance,  moved  for  an  injunc- 

CO""-  tjoij  tQ  f^^y  execution,  and  that  it  fhould  alfo  ftay  trial,  the  no- 

tion,  for  tice  of  trial  being  for  Thurfday  then  next.     Lord  Thurlowe  faid, 

want  of  ap-  that  they  could  not  be   granted  as  one  motion,  and  therefore 

S'Thrn'to  g'^^^ted  the  nrft  part  only.J 

move,  that  it  may  be  extended  to  ftay  triaJ. 

[There  is          There  is  an  injunction  called  a  perpetual  injun£lion,  for  quiet- 

oTan?^"*^^  ing  a  man  in  the  poiTeffion  of  his  eftate  :  this  is  generally  either 

jundJonto  upon  a  plain  equitable  title,  or  where  one,  two,  or  more  ver- 

be  quieted  di£ls  havc  gone  againft  a  man  j  this  injundlion  is  to  quiet  the 

fionljeln?  pl^intiff  and  his  heirs  for  ever,  and  all  claiming  by,  from,  or  un- 

graiitcd,  der  him  ;  and  it  is  very  often  granted,  and  in  many  inftances  the 

though  the  juftice  of  the  court  calls  for  it. 

title  at  law 

was  not  eftabliihed.     Bufh  v.  We.lern,  Pre.  Ch.  530.     But  in  later  cafes,  it  hath  been refufed.     Birch 

V.Holt,  3Atk.726.     Anon.    2  Vez.  414.] 

Preced.  Alfo,  it  has  has  been  attempted  in  Chancery,  after  three  or 

Bath^'v.^"^"*  four  ejedments,  by  a  bill  of  peace  to  eftablifti  the  prevailing 

Sherwin,  party's  title  j  but  this  has  been  conftantly  denied,  where  the  title 

Giib.  Eq.  vvas  merely  at  law ;  and  my  Lord  Cowper's  reafons  herein  were, 

TButtn  this  ^^''^  ^^  would  be  too  great  arrogance  in  him  to  alter  the  courfe  of 

cafe  Lord  the  law ;  for  that  every  termor  may  have  an  ejedtment,  and  every 

Cowpers  new  ejedment  fuppofes  a  new  demife,  and  the  cofts  in  ejectment 

revIrfedTn  are  a  recompence  for  the  trouble  and  charges  to  which  the  pof- 

the  Houfe  feffor  is  put  j  but  where  the  fuit  begins  in  Chancery,  for  reUef 

of  Lords,  touching  pretended  incumbrances  on  the  title  of  lands,  and  the 

tuai  inTunc-  court  hath  ordered  the  plaintiff  to  purfue  an  ejeftment  at  law, 

tiongrnrued.  there,  after  one  or  two  eje£lments  tried,  and  the  right  fettled  to 

^J^'''^^-  the  fatisfadlion  of  the  court,  the  court  hath  ordered  a  perpetual 

in  later  iujuncSlion  againft  the  defendant,  becaufe,  there,  the  fuit  is  firft 

times,  thefe  attached  in  that  court,  and  never  began  at  law  5  and  fuch  pre- 

jnianftions  cedent  incumbrances  appearing  to  be  fraudulent  and  inequitable 

granted  with  ^g^inft  the  poifclTor,  it  is  within  the  compafs  of  the  court  to  re- 

]efs  referve.  licvc  againft  it. 

Leighton  v. 

Leighton,  iP.Wms.  671.  1  Str.  404.  2  Br.  P.  C.  217.  Barefoot  v.  Fry,  Bunb.  158.  It  is 
faid  alio,  that  where  a  bill  in  equity  is  taken  pro  confeffb,  by  resfon  of  the  defendant's  contempt  in  difo- 
bcying  all  procefs,  if  the  fuit  he  to  quiet  a  polTeflion,  or  to  ftsy  proceedings  at  law,  the  court  will  decree 
a  peipecualinjunaion.  Pr.  Reg.  c.  197  So,  whire  an  iffue  was  diretted  out  of  Chancery,  to  try 
the  validity  of  a  will  of  perfonaty,  and  the  verdift  was  given  againft  it,  the  court  granted  a  perpetual  in- 
junction againft  proving  it  before  the  ecclefiaftical  judge.  Beverfliam  v.  Sprirghold,  j  Ch.Ca.  80. 
See  Montgomery  v.  Clark,  a  Adc.  379.     So,  where  the  party  conurned  ia  iateiett  admitted  the  pro- 

bade 


bate  of  a  will,  he  was  injoined  from  contefting  it  in  the  ecclefiaftlcal  court,  for  fafts  are  as  properly 
concluded  by  admiflion  as  by  a  trial.     Sheffield  v.  Duchefs  of  Buckingham,  i  Atk.  6z8.] 

A  truftee  having  contra£led  to  fell  an  cftate  to  one  perfon,  and  Vcm.  156. 
the  cejltii  que  trujl  having  adlually  fold  It  to  another,  who  moved  p'^^^^.^ 
for  an  Injundlon  to  quiet  him  In  the  poflefTion,  being  difturbed  „(e?"' 
by  the  truftee,  It  was  holden  by  my  Lord  Keeper,  than  an  in-  [(a)  The 
jun£lIon  for  quieting  the  poffeflion  Is  only  grantable  where  the  'i^^"|]|^^'°J]g 
plaintiff  has  been  In  poffefllon  for  the  fpace  of  three  years  before  the  is  drawn 
bill  exhibited  (a),  upon  a  title  yet  undetermined,  or  in  cafe  the  caufe  from  the 
hath  been  heard,  and  judgments  pafied  upon  the  merits  of  the  J.^^  jt^f°/f„ 

Caufe  by   the  court.  upon  foiclble  entries.     zVez.  415.] 

There  Is  an  Injunftion  to  prevent  multlpllcy  of  fults ;  as  where  Vern.  22. 

many  fults  are  depending,  and  are  likely  to  happen,  from  one  and  5oS^  ^ 

the  fame  thing,  the  court  will  here  interpofe,  and  grant  an  In-  i^, 

junction  5  they  will  dlre£l:  a  proper  Ifiue  to  try  the  whole,  and  {h)  As, 

all  the  reft  ftiall  be  bound  by  the  verdl£l:,  elfe  there  might  be  twenty  ^g'^.J^^gJ^^jg 
adllons,  and  as  many  verdicts,  where  one  {b)  proper  direftion  or  of  a  manor 

iflue  ends  the  whole ;  and  It  is  only  direfting  one  IlTue  to  prevent  claim  the 

proHts  of  a 
many  more.  ^-^jj.^    ^  y^^^  266.— So,  to  fettle  the  boundaries  of  la»ds.     Preced.  Chan.  261. 

If  a  perfon  is  fued  at  law  for  irregularly  ferving  the  procefs  of  Vern.  269. 
the  court  of  Chancery,  It  Is  faid,  that  an  Injun6lion  will  be  grant- 
ed to  ftay  the  proceedings  at  law  i  for  the  Irregularity  Is  only  pu- 
nifhable  in  that  court. 

^V'here  two  courts  have  a  concurrent  jurlfdicllon  of  the  fame  [3 Atk. 629.. 
thing,  that  court  (hall  retain  the  caufe  which  is  firft  pofTefTed  of  it  ;   J^g_  ^'^^.^ 
as  between  the  Exchequer  and  Chancery,  the  Counties  Palatine  4:0. 
and  Chancery:  but  if  legacies  are  given  to  infant  children  by  a  inthecife 
ftranger,  and  their  father,  being  appointed  their  guardian  by  the  ^ery*'v.^^°' 
fpiritual  court,  fues  the  executor  there  for  recovery  of  them,  Chan-  ciark, 
eery  will  grant  an  injunftion  againft  his  proceeding  In  that  court ;  ^  Atk.  378. 
becaufe  the  fpiritual  court  cannot  order  the  legacies  to  be  put  out  confifting  of 
at  intereft  for  the  children's  benefit,  as  the  Chancery  may  do,  real  and  per- 
though  they  may  compel  the  father  to  give  good  fecurlty  with  [^j";^^'j^l'*j^* 
good  fureties.     So,  where  a  huiband  fues  in  the  fpiritual  court  been  ret  afide 
for  a  legacy  given  his  wife,  an  Injunftion  will  be  awarded,  be-  at  law  for 
caufe  that  court  cannot  compel  him  to  make  an  adequate  fettle-  ^^f ''^^^^'J-f 

r       1  •  -r        1  -r    1  ijji_       of  the  tefta- 

ment  or  provifion  for  his  wife :  but  if  the  executor  be  ordered  by  ^or,  wns  ii- 

fuch  a  time  to  bring  in  the  money,  which  he  neglefts  to  do,  no  tigated  in 

ifljundion  will  be  granted,  becaufe  the  bill  might  have  been  '2^^",'^^.^^^^ 

brought  only  for  delay,  and  the  executor  might  at  any  time  he  Lord  Hard-' 

pleafed  difmifs  his  own  bill.  ^''=1^'=  '^  re- 

ported  to 
have  holden,  that  the  court  of  Chancery  had  no  power  to  intetpoie,  fo  as  to  ftop  the  proceedings  in  the 
Spiritual  court.  But  fee  Sheffield  v.  Duchel's  of  Buckingham,  i  Atk.  628.  fupr.—ln  the  cafe  of  le- 
gacies, where  the  ecclefiaftical  court  have  clearly  an  original  jurlTdiiiion,  if  theie  be  a  truft,  or  any 
thing  in  the  nature  of  a  truit,  the  court  of  Chancery  will  grant  nn  iinunition,  trufts  being  proper  only 
for  the  cognizance  of  that  court,  i  Atk.  491.  On  a  bill  -o  ef^aolih  n  nodui,  the  court  of  Exche- 
quer will  inhibit  the  fpiritual  court,  though  the  pla'ntift'in  equity  have  not  pleaded  to  the  libel,  as  that 
<ourt  is  not  competent  to  try  the  nodus.  Blacket  v.  Finney,  Bunb.  176.  Salmon  v.  Rake,  ]b:d. 
But  courts  of  equity  do  not  grant  an  injunflion  where  the  ecclcHaitical  court  proceeds  without  jurif- 
didion,  but  where  there  are  fome  equitable  circumrt.inces  between  the  parties.  An  injundion  fup. 
,pofes  the  ecciefiaftical  court  to  have  jurifdidlion  :  a  \vant  of  jutifdldtion  is  a  ground  for  a  prohibition- 
I  Atk.  630.     3  Barnard.  29.]  „. 


654  Jnjunaion. 

There  are  other  injunQions  which  are  never  denied  ;  as  in  3fl 
ejeclinent,  where  the  party  agrees  to  give  judgment  in  ejectment 
to  prevent  trial,  to  give  a  releafe  of  errors,  and  to  confent  not  to 
bring  a  writ  of  error,  and  to  this  it  is  fometimes  added,  to  deli- 
ver poflelTion,  as  the  court  upon  hearing  fhall  dire£l ;  this  for- 
wards the  defendant  at  law,  and  he  could  have  no  more  if  he 
were  to  proceed  to  trial. 
ftVcrn.  401.       Where  a  mortgagee  brought  a  bill  to  foreclofe,  and,  pending 
Amlnirft       ^.j^g  ^,jjj.^  ^j^  advowfon  appendant  to  the  mortgaged  manor  became 
Jin^.  void,  and  the  mortgagee,  being  hindered  from  prefenting,  brought 

{a)  An  in-  his  quare  impedit ;  and  [a)  though  the  mortgagor  had  no  bill  filed, 
never  t"  be  ^'^^  being  ready  and  offering  to  pay  the  principal,  intereft,  and 
granted  be-  cofts,  if  the  mortgagee  will  not  accept  his  money,  intereft  fhall 
tore  bill  ccafc,  and  an  injunction  to  flay  proceedings  in  the  quare  t7npedit 
i^nfl.  Q,  ^s  granted  -,  for  the  mortgagee,  till  a  foreclofure,  is  but  in  na- 
Vern.  156.     turc  of  a  truftec  for  the  mortgagor. 

S.  P.  faid.      [See  4  Ann.  c.  16.  §  22,] 

Abr.  Eq.  Where  a  caufe  abated  by  the  death  of  the  Lady  Gerard,  and 

28 s-  Duke  j]jg  defendant  was  her  executor,  who  being  ferved  with  a  copy  of 
•V.  Macclef-  the  bill  of  revivor,  and  my  Lord  Keeper's  letter,  would  not  ap- 
ficiJ.  pe^r,  being   in   privilege  -,  and  upon  motion   an  injunction  was 

granted,  though  the  caufe  was  not  revived  •,  and  the  cafe  of  Arm- 
jlroug  and  'Jachfon  was  cited,  where  before  a  demurrer  determined, 
the  plaintiff  had  an  injundtlon  on  motion. 
Abr.  Eq.  So,  v.'here  the  Lord  Wharton  had  an  inju£lion  to  quiet  him  in 

b'^  fo  ^^"d"  ^^^  poffeffion  of  the  mines  in  queflion,  and  upon  the  hearing  of 
Ld.  whar-  ^^^^  caufe  an  iffue  was  dire6ted  to  try,  whether  the  mines  in 
fon.  queflion  were  within  the  plaintiff's  or  defendant's   manor;  the 

iffue  was  tried  at  bar,  and  found  for  the  plaintiff;  then  the  plain- 
tiff died,  and  a  bill  of  revivor  was  brought,  and  before  the  time 
for  anfwering  was  out,  or  the  caufe  revived,  the  plaintiff  moved 
for  an  injundlion  to  flay  the  Lord  Whartoris  working  the  mines, 
having  affidavit  that  fince  the  verdicl  againfl  him  he  had  trebled 
the  number  of  workmen,  and  between  that  and  Candlemas  would 
workout  the  mines;  and  an  injunction  was  granted,  though  the 
caufe  was  not  revived. 
Anon.  i  Where  a  bill  by  a  principal  debtor  for  an  Injunflion  is  dif- 

2  Vez.  6^0.  niiffcd,  the  bail  cannot  bring  another  upon  the  fame  equity.  If 
indeed  there  is  collufion,  or  a  charge  of  collufion  in  the  bill  between 
the  principal  and  the  plaintiff  at  law,  and  the  injunction  is  dif- 
folvcd  by  collufion  in  order  to  charge  the  bail  at  law,  the  bail 
might  take  up  the  equity  :  but  it  would  be  then  a  new  equity ; 
for  fraud  and  collufion  affe£l  every  thing,  and  would  give  a  right 
to  refort  to  the  original  equity. 
Stone  V.  An  injunction  to  flay  proceedings  againfl  the  principal  extends 

AmU '-•'      *°  proceedings  againfl  the  bail;  and  where  bail  is  only  put  in  be- 

^"      low,  to  proceedings  on  the  bail-bond. 
Savory  V.  Rtgularly,    it  feems,  a  proper  v/rit  of   injunction  cannot  be 

Ambi  -o  FJ^'^"'^*^'-^  unlefs  exprefsly  prayed  by  the  bill ;  for  the  prayer  of  ge- 
Ddviia  V.  neral  relief  will  not  extend  to  an  injunction.  If  however  the  in- 
Pcacock,      jundlion  iffue  upon  fuch  a  general  prayer,  and  the  defendant  put 

ia 


in  his  anfwer,  and  move  in  the  common  form,  that  upon  the  3  Barnard, 
coming  in  of  the  anfwer,  the  injunction  may  be  diflblved,  this  is  V'  ^"  ^P^' 
a  fubmiflion  to  the  regularity  of  the  injundion,  and  will  cure  the  i^^juna^oa"* 
original  defeat.  ^  hath  been 

granted,  though  no  bill  hath  been  filed.     Amhurft  v.  Dawling,  a  Vern.  401. 

When  an  injunftion  is  diflblved  on  the  merits,  and  the  plain-  Anon. 
tiflP  amends  his  bill,  or  files  a  fupplemental  bill  for  the  fame  mat-  3  ^-k-  694. 
ter,  he  cannot  of   courfe  move  for  an  injundlion  till  anfwer ;  Lord  Suf.* 
though  upon  fpecial  motion  he  may  obtain  it,  without  any  affida-  ford,  Ambl. 
vit  in  fupport  of  the  amendment  or  equity  of  the  bill.  '°4-  ^  Vee. 

wards  v.  Jenkins,  3  Br.  Ch.  Rep.  42^, 

The  pra£lice  of  a  court  of  law  in  compelling  a  plaintiff  on  a  Codd  v. 
bond  not  to  take  out  execution  beyond  his  real  debt,  does  not  ouft  Woden, 
the  jurifdi£lon  of  courts  of  equity  in  awarding  an  injunction.  Rep.-j-i.' 

Where  a  bill  is  referred  for  impertinence  before  the  time  for  Neaie  v. 
anfwering  is  out,  the  plaintiff  is  not,  upon  the  expiration  of  the  Wadefon, 
time,  entitled  to  the  injunction  as  of  courfe,  but  muft  move  it  Reo.  c-jL 
upon  notice  and  affidavit  of  circumftances. 

An  ejedlment  was  brought  by  a  perfon  abroad  to  recover  an  Revet  v. 


am. 


eflate  as  devifee  againfl  the  heir  at  law ;  the  heir  thereupon  filed  ^"'^ 
a  bill,  charging  fraud  in  the  manner  of  obtaining  the  will,  by  the  Rep^.'64o. 
devifee  and  other  defendants  in  the  caufe ;  and  moved  for  an  in- 
junction to  {lay  proceedings  in  the  ejedtment  till  the  coming  in 
of  the-anfwer  upon  an  affidavit  charging  fraud  in  the  defendants 
generally,  but  not  particularizing  the  plaintiff  at  law,  who  was 
abroad.  The  Lord  Chancellor  was  of  opinion,  that  when  the  de- 
fendant was  here,  and  could  put  in  his  anfwer  eafily,  the  general 
form  was  fufficient :  but  when  the  defendant  was  abroad,  there 
fhould  be  a  fpecial  ground  to  fhew  that  the  difcovery  from  him 
was  material. 

Where  the  plaintiff  at  law  is  abroad,  it  is  the  practice  of  the  Delancy  ▼. 
Exchequer  to  infift  upon  an  affidavit  of  merits  upon  moving  that  Waiiis, 
fervice  of  the  fubpcena  upon  the  attorney  ihall  be  good  fervice  ;  ^^'^'  ^^' 
and  a  fimilar  praCtice  feems  at  one  time  to  have  been  admitted  in  But  fee' 
the  court  of  Chancery.  Burkev.  vickars,  jV.24. 

In  common  cafes,  affidavits  cannot  be  read  againfl  the  defend-  iuks  v. 
ant's  anfwer  in  order  to  obtain  an  injunction.     But  this  rule  does  ^l"'^^.^* 
not  hold  where  irreparable  mifchief  would  follow  from  the  delay  Rep.  46-. 
of  entering  into  the  plaintiff's  cafe  till  the  hearing,  as  in  cafes  of  and  the  cafes 
wafte,  patents,  fraud,  i3'c.  there  cited. 

In  injunctions  to  inhibit  the  commiffion  of  wafte,  or  to  flay  4  Ann. 
proceedings  at  law,  the  flatute  for  the  amendment  of  the  law  al-  *^'  ^^"  ^'** 
lows  the  fubpcena  to  ilfue  before  the  bill  is  filed.] 
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(B)    What   IKall  be  a  Breach   thereof,    and   how 
punifhed. 


Lane,  96. 
Benc'scafc. 


tF  there  be  a  fuit  In  equity  concerning  title  to  a  clofe,  and  tKere- 
-■■  upon  an  order  made,  that  the  defendant  fhall  fuffer  the  plain- 
tiff to  enjoy  the  clofe  till,  isfc.  and  notwithftanding  the  defendant 
upon  a  title  of  common  put  in  his  cattle,  this  is  no  breach  of 
the  injunclion  ;  for  the  common  was  not  in  queftion  by  the 
bill. 
Sa!k.  322.  A.  obtained  judgment  againft  B.  but  was  hung  up  from  taking 
p'-9-  out  execution  for  a  year  and  a  day  by  injun6lion  out  of  Chan- 

Booth,  eery,  and  the  queftion  was,  whether  he  could  after  take  out  exe- 
6  Mo'l.  288.  cution  without  a  fcire  facias^  and  it  was  holdcn,  that  he  could 
s.  c.  m  j^y|. .  yi^  Becaufe  the  common  law  court  cannot  take  {a)  notice 
la)  That  a  of  Chancery  injun£lions.  idly^  Becaufe  it  had  been  no  [b)  breach 
common  of  the  injunction  to  have  taken  out  a  writ  of  execution,  and  to 
h^v  court       i^gyg  continued  it  by  vicecomes  non  mi  fit  breve. 

Will  not  en-  '  -J 

large  the  term  in  ejeftment  where  tlic  plaintiff  has  been  hung  up  by  an  injunflion  out  of  Chancery. 
Salk.257.  pi.  8.  {h)  That  a  perfon  may  enter  fo  as  to  entitle  himfelf  to  an  adtion  for  recovery  of  the 
mefne  profits,  notwithftanding  an  injunflicn.  2  Vern.  519.  [So,  notwithftanding  the  injunftion, 
ths  pliintift  a:  law  is  allowed  to  proceed  fo  far,  as  that  lie  may  be  at  liberty  eo  hftante  that  the  injunc- 
tion is  difiblved,  to  take  out  execution  :  if  therefore  the  defendant  be  in  execution,  and  plead  ^te;e  ad- 
mrijira'i'it,  and  the  plaintiff  at  law  enter  judgment  de  borh  tif.atcrh  cum  accid:rir.t ,  he  may  proceed  to  a 
Jcire  fjcias  to  inquire  of  affets,  and  enter  judgment  thereupon.  Morrice  v.  Hankey,  3  P.  Wms.  14.6. 
See  aifo  Sidney  v.  Etherington,  ikld,^ 

Vern.  207.  Where  a  defendant  had  taken  out  execution  In  breach  of  an 
injun£llon  of  the  court  of  Chancery,  and  fome  of  the  bailiffs  who 
ferved  the  execution  had,  as  was  alleged,  found  out  a  place  in  a 
wall  in  the  plaintiff's  houfe,  that  was  made  up  agam  with  bricks, 
wherein  was  hid  150/.  and  had  taken  away  the  money,  and  done 
great  fpoil  to  the  plaintiff's  goods,  it  was  ordered  by  the  Lord 
Chancellor,  that  the  defendant  fhould  make  good  this  money  to 
the  plaintiff,  and  fhould  fatisfy  all  other  damage  which  the  plain- 
tiff would  fwear  he  had  fuftained ;  and  this  order  was  confirmed 
by  the  fucceeding  Lord  Keeper  ;  though  it  was  objeCled,  that  the 
order  was  unreafonable,  in  making  the  plaintiff  judge  of  his  own 
damage  j  that  the  defendant  came  into  poffefhon  by  courfe  of  law, 
and  the  bailiffs  were  legal  officers,  who,  if  they  did  any  thing 
amifs,  the  party  ought  to  take  his  remedy  at  law  againft  them, 
and  the  defendant  ought  not  to  be  anfwerable  for  their  mifde- 
mefnours.  But  the  Lord  Keeper  held  the  order  to  be  juft  ;  and' 
he  thought  it  an  idle  pra£lice  in  the  court  to  put  a  thief  to  his 
oath  to  accufe,  himfelf ;  for  he  that  has  ftolen  will  not  ftick  t(» 
forfwear  it ;  and  therefore  in  odiuvi  fpoUatons  the  oath  of  the  party- 
injured  fhould  be  a  good  charge  upon  him  that  has  done  wrong. 

As  concerning  the  breach  of  injundions,  it  hath  been  of  late 
practifed  to  commit  the  party  on  affidavit  of  the  breach,  and  perfonal 
notice  given  to  him,  but  never  on  notice  to  his  clerk ;  whereas 
by  tlie  ancient  rule  where  a  man  is  guilty  of  the  breach  of  an  in- 
junction, upon  an  affidavit  made  thereof,  the  plaintiff's  clerk  In 

court 


Cbilders 
oaxbv. 
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court  iiTues  out  an  attachment  againft  him  of  courfe,  he  Is  ar- 
refted  diereon,  gives  bail  to  the  flierifF,  enters  his  appearance 
with  the  regifter ;  fo  the  court  has  hold  of  him  j  the  plaintiff 
files  interrogatories  in  the  examiner's  office  to  examine  him ;  the 
Interrogatories  are  verbatim  according  to  the  affidavit;  and  if  the 
party  does  neglecl  to  attend  and  be  examined,  it  is  a  motion  of 
courfe  to  examine  him  in  four  days,  or  (land  committed ;  if  he 
confefles  the  contempt,  he  muft  fubmit,  ov/n  his  fault,  beg  par- 
don, and  pay  cofts ;  but  if  he  denies  it  by  his  examination,  the 
plaintiff  defcends  to  prove  it  upon  him ;  then  the  plaintiff  moves 
TO  refer  it  to  a  mafter,  to  fee  whether  the  party  is  guilty  of  the 
contempt  laid  to  his  charge,  or  not ;  here  again  he  hath  liberty 
to  be  heard,  and  may  except  to  the  report,  and  bring  it  on  for 
the  judgment  of  the  court ;  and  if  the  court  is  of  opinion  that 
he  is  guilty  of  the  contempt,  he  mmft  ftand  committed,  and  pay 
the  cofts  j  but  if  the  court  is  of  a  contrary  opinion  (as  it  fome- 
times  happens)  he  is  acquitted  with  cofts. 

[It  is  no  excufe  for  proceeding  at  law  after  an  injuntlion,  that  Anon. 
It  is  not  fealed  :  for  where  a  defendant,  or  his  attorney,  have  been  3  Atk.  567. 
prefent  upon  an  order  for  an  injunftion,  and  they  have  proceeded 
at  law  before  it  has  been  fealed,  the  court  has  confidered  it  as  a 
contempt,  and  committed  the  parties.] 


(C)  How  difTolved. 

'THE  methods  of  diflblving  Injun£tions  are  various;  when  the 
'*■  anfwer  comes  in,  and  the  party  hath  cleared  his  contempt 
by  paying  the  cofts  of  the  attachment,  (if  there  is  one,)  he  ob- 
tains an  order  to  dilTolve  fii/i,  and  ferves  it  on  the  plaintiff's  clerk 
in  court;  this  order  takes  notice  of  the  defendant's  having  fully 
anfwered  the  bill,  and  thereby  denied  the  whole  equity  thereof ; 
and  being  regularly  ferved,  the  plaintiff  muft  fliew  caufe  at  the 
day,  or  the  defendant's  counfel,  Vvhere  there  is  no  probability  of 
fhewing  caufe,  may  move  to  make  the  order  abfolute,  unlefs 
caufe,  fitting  the  court. 

The  plaintiff  muft  (hew  caufe,  either  on  the  merits,  or  upon  [(^)  if  no 
filing  exceptions  (a) ;  if  upon  the  merits,  the  court  may  put  what  exceptions 
terms  they  pleafe  on  him ;  as  bringing  in  the  money  {i>)y  or  pay-  <.our',  upon 
ing  it  to  the  parties,  fubjeft  to  the  order  of  the  court,  or  giving  the  mafter's 
judgment  with  a  releafe  of  errors,  and  confenting  to  bring  no  \%'[^'  y",''^ 

"'      .        r  •        ,-  •  1  •  1        1  1  1  -  a.flolve  the 

writ  of  error,  or  to  give  fecunty  to  abide  the  order  on  hearing,  injunftion, 
or  the  like ;  and  to  this  order  is  generally  added  a  claufe,  that  the  ano  fcme- 
plaintitf  (hall  fpeed  his  caufe  to  a  hearing.  co?ftmrt'the 

clerk  in  court  to  the  Fleet  for  taking  out  fuch  injsnflion,  and  aifo  make  him  pay  all  cofts,  and  (ome- 
tlmes  the  damages  the  injured  party  hath  fultained,  by  reafon  of  luch  irregular  injun£rion.  2  Harrifon's 
P'r.  264.  {b)  The  f;curing  the  fund  is  an  ufual  condition  annexed  to  injunciion-s.  C'u'.ley  v.  Hick- 
ling,  2  Br.  Ch.  Rep.  182.  In  an  interpleading  bill,  it  feems  to  be  neceiury  tl  at  the  money  ihould  be 
adlually  brought  into  court  before  the  motion  for  an  injupftion  ;  though  the  praftice  hath  been,  n  bring 
it  in  upon  fhewipg  caufe  againft  the  motion  to  diiTolve  the  irjunctivn.  Dungey  v.  Angove,  3  Br.  Ch. 
Rep.  36.] 
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If  the  plaintiiF  fhews  caufc  upon  exceptions  filed,  lie  muft 
procure  the  report  in  four  days  of  the  infufficiency  of  the  anfvver  j 
and  if  the  motion  is  made  at  either  of  the  hdl  feals  after  Hilary 
or  Tri/iiiy  term,  the  court  fomctimes  puts  the  plaintiftupon  open- 
ing the  exceptions,  and  they  judge  whether  they  are  material  or 
not;  the  reafon  of  this  is,  becaufe  the  defendant,  if  the  anfwer 
fliould  be  reported  fulTicient,  hath  no  opportunity  to  move  the 
court  till  the  feal  before  the  next  term,  and  is  thereby  very  greatly 
delayed  ;  if  the  court  think  the  exceptions  material  and  necefiary, 
they  will  grant  the  motion  ;  if  otherwife,  they  will  deny  it,  as 
tiie  cafe  appears  ;  and  to  this  is  fometimes  added  a  claufe  to  the 
order,  efpecially  when  the  motion  is  made  at  the  laft  feal,  that 
the  plaintiiF  Ihall  procure  the  report  in  four  days,  or  bis  in)unc- 
tion  to  Hand  diflblved  without  further  motion  ;  whereas  it  is  not 
fo  in  open  term,  or  at  any  of  the  feals  fave  the  laff  •,  and  this 
clnufe  being  added,  the  court  needs  not  to  hear  the  exceptions 
opened,  which  oftentimes  take  up  too  much  time. 

If  the  mafter  reports  the  anfwer  fufficicnt,  it  is  a  motion  of 
courfe  to  diflblve  the  injunftion  on  the  anfwer's  being  reported 
fufhcient  -,  but  yet  the  plaintiff  may  {hew  caufe  on  the  merits ; 
for  there  are  many  inftances  whfere  the  plaintiff's  counfel  may 
think  the  anfwer  not  full,  and  yet  may  be  mifiv.ken,  and,  not- 
withftanding  this,  the  plaintiff  may  have  good  caufe  on  the  me- 
rits for  continuance  of  his  injundlion  ;  and  it  fecms  reafonable 
that  he  have  liberty  to  do  it -3  but  this  mud  be  done  on  notice 
given  to  the  other  fide ;  he  cannot  do  it  when  the  defendant's 
counfel  come  to  move  to  diffolve  the  injunftion,  on  the  anfwer's 
being  reported  fufficicnt ;  becaufe,  as  tf.is  is  a  motion  of  courfe, 
the  party  is  not  prepared  to  fpeak  to  the  merits ;  but  he  may  have 
liberty  on  notice  given. 

T  Hamfon's  [When  a  plea  or  demurrer  is  argued  by  counfel,  and  al- 
lowed, there  is  generally,  though  not  always,  an  end  of  the  in- 
junction ;  for  it  may  happen  that  fome  equity  may  be  (hewn  for 
continuing  it,  arlfmg  out  of  the  defendant's  anfwer  put  in  with 
fuch  plea  or  demurrer  j  and  upon  a  plea  or  demurrer  being  allow- 
ed, or  on  the  coming  in  of  the  anfwer,  the  court  will  not  abfo- 
lutely  diffolve  the  injunftion  on  the  firft  motion,  though  upon  af- 
fidavit of  notice,  but  only  ;;//?:  fo,  if  the  mafter's  report  is  not 
procured  in  a  reafonable  time,  after  exceptions  filed,  or  if  the 
anfwer  is  reported  infumcient,  the  injunftion  will  be  diffolved 
fil/i,  though  fomepmes  abfolutely  on  the  firft  motion. 

aKd.43.  An  injuntlion  for  want  of  an  anfwer  was  diffolved,  becaufe 

not  ferved  till  feveral  months  after  the  anfwer  came  in.  On 
crofs  bills,  if  when  the  firll  is  anfwered,  the  fecond  is  not  an- 
fwered  in  eight  days,  the  injundion  will  be  diffolved  on  mo- 
tion :  but  the  court  will  not  diffolve  an  injunftion  continued 
on  exceptions,  if  they  have  not  been  filed  a  reafonable  time  be- 
fore motion  made. 

Pr.  Reg.  If  there  be  two  defendants,  the  court  will  not  ordinarily  dif- 

'^°'^'  foJve  the  injuu6iion-tili  both  have  anfwered.. 

If 
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If  the  defendant  do  not  fign  his  anfwer,  regularly,  the  injunc-  Anon. 
tlon  will  be  continued  ;  though  if  the  plaintiff  take  a  copy  of  the  ^""''*  *5'' 
anfwer,  this  may  amount  to  a  waver  of  the  informality. 

If  exeptions,  which  are  put  in  only  to  continue  an  injundtion,  Walter  v. 

are  over-ruled,  the  injuntflion  is  diflblved  of  courfe  without  mo-  |^"^^'' 

,  '  J  Bunb.  10. 

tion.]  ^ 

If  the  plaintiff  who  hath  an  injun6lion  dies  pending  the  fuit, 
in  ftri£lnefs  the  whole  proceedings  are  abated,  and  the  injunction 
with  them  ;  but  even  in  this  cafe  the  party  fliall  not  take  out  exe- 
cution without  fpecial  leave  of  the  court ;  he  mufh  move  the  court 
for  the  revival  of  the  fuit  within  a  time  limited,  or  the  injun£lion 
to  ftand  difTolved  j  and  as  this  is  never  denied,  fo  if  the  fuit  is  not 
revived,  the  party  takes  out  execution.  There  are  fome  inftances 
where  a  plaintiff  may  move  to  revive  his  injunction",  but  as  that 
rarely  happens,  fo  it  is  rarely  granted,  efpecially  where  the  in- 
junction hath  been  before  difTolved.  But  where  a  bill  is  dif- 
miffed,  the  injunction  and  every  thing  elfe  is  gone,  and  execution 
may  be  taken  out  the  next  day. 


Jjims  ana  Snn&eepers. 


(A)  Inns  by  what  Authority  ereded,  and  how  fat 
within  the  Statutes  concerning  Aiehoufes. 

(B)  Who  (hall  be  faid  a  common  Innkeeper :  And 
herein  of  the  Privileges  allowed  him  by  Law, 

(C)  Of  the    Duties  injoined  Innkeepers  by  Law : 
And  herein, 

1.  To  what  Things  the  Duty  of  an  Innkeeper  extends. 

2.  Of  the  Offence  of  felling  corrupt  Commodities,  or  at 
exorbitant  Prices. 

3.  Of   the  Offence  of  refufing  to  harbour  or  entertain  a 
Gueft. 

4.  In  what  Cafes  chargeable  for  things  ftolen  or  lofl. 

5.  Who  is  fuch  a  Gueft  as  may  charge  an  Innkeeper. 

6.  Of  the  Manner  in  which  he  is  to  be  charged. 

(D)  Of  the  Innkeeper's  Remedies  againil  his  Guefts, 

U  u  2  (A)  Inns 
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* 

(A)  Inns  by  what  Authority  erected,  and  how  far 
within  the  Statutes  concerning  Alehoufes. 

a  Roll.  1 T  feems  to  be  agreed  at  this  day,  that  any  perfon  may  fet  up 

Abr.  ?4.  J    ^  j^g^y.  jj^j^^  unlefs  it  be  inconvenient  to  the  publick,  in  refpe£l 

Bui*?!  1^09."  of  its  fituation,  or  to  its  increafing  the  number  of  inns,  not  only 

Gfd!..  3!5.  to  the  prejudice  of  the   publick,  but  alfo  to  the  hindrance  and 

3  Roll.  prejudice  of  other  ancient  and  well-governed  inns:  For  the  keep- 
Rep.  74v        :       -^     r  •  •  r  1  T        1  ^         r    1  1 

2  Keb.  506.  i"g  of  an  mn  is  no  iranchiie,  but  a  lawiul  trade,  open  to  every 
Sjik.  45.       fubject,  and  therefore  there  is  no  need  of  any  [a]  licence  from 

thlJin  an-^'   ^^^^  ^^"S  ^'^^  *^^'  purpofe. 

cient  times  inns  were  allowed  in  the  Eyre.     2  Roll.  Rep.  345. But  this  is  made  a  ijuare  in  Palm. 

574  ;  and  in  Hutton  Ico.,  it  is  faid,  that  there  was  no  lucli  thing  in  the  Eyrei  ;  but  becnufe  that  ftran-. 
geis,  who  were  aliens,  were  abufed  and  evilly  iiitreateti  in  inns,  it  was,  upon  coiTiplaint  thereof,  proviiled 

that  they  fliould  be  well  lodged,  and  inns  were  ailigned  to  them  by  the  juftiresin  Eyre. In  Cro.  J^c. 

528.  there  is  an  inftance  of  one  outlawed  on  a  juo  luarranto  for  keeping  an  inn. 

Cro.  Car.  But  as  Inns  from  their  number  and  fituation  may  become  nui- 

549.  Ddk.  fances,  they  may  be  fuppreffed,  and  the  parties  keeping  them  may 

/'iW'thc'aJl  ^^  common  law  be  [b]  indidled  and  fined,  as  being  guilty  of  a 

thorities  publick  nuifance  ;  and  in  like  manner  may  they  be  dealt  with,  if 

•^'^''p  they  ufually  harbour  thieves,  or  perfons  of  fcandalous  reputation, 

perfonswere  01"  fuffer  frcqucut  difordcrs  in  their  houfes. 

irdidled  for  erecting  four  feveral  inns  ad  coniij:!ii:cin  nccumentiim  ;  and  it  was  ruled,  that  for  feveral  offences 
of  t'c  fame  nature  feveral  perfons  may  be  indidlcd  in  the  fame  indidlment ;  but  then  it  muft  be  h'd 
jeparal'.tcr  ercxeiunt,  and  for  want  of  the  word  Jcparallur  the  indiftmcnt  was  qualhed.  2  Hal.  Hift. 
P.  C.  174. 

a  Roll.  He  who  has  an   inn  by  prefcription  may  lawfully  enlarge  it 

Abr.  24.       upon  the  fame  land  which  has  been  ufed  with  it,  either  by  eredl- 

ing  new  buildings  thereon^  or  turning  ftables   into  chambers  of 

entertainment ;  and  he  fliall  have  the  fame  privilege  in  fuch  new 

part,  as  in  any  other  part  of  his  houfe. 

iiiitton,99.       Alfo  it  is  agreed,  that  the  flatute  of  [c)  5  isf  6E,6.  cap.  2^, 

Saik.  45.       2^^  other  ftatutes  concerning  the  licenfing  of  alehoufes,  ^c.  do 

(f)  For  I  he  ,  .  .    ^      °   .  ,  ^       .  1    1        j-    1 

conitrutlion  "ot  extend  to  nms,  unlels  an  mn  degenerate  mto  an  alenouie  by 
hereof  i:fl'«  fufFcring  difordcrly  tippling,  i^c.  in  which  cafe  it  fhall  be  deemed 
J''"t  34-      as  fuch. 

band.  249. 

4  Mod.  1^4.  Garth.  151,  263.  Skin.  293.  Show.  398.  Comb.  405.  2  Ld.  Raym.  13C3.  Stra, 
497.  And  note,  that  as  to  the  licciifmg  of  alehoufes  the  jurtices  of  peace  are  the  fols  judges,  and  have  a 
dilcrctionary  power  of  granting  or  refufing  fucii  licence,  and  will  not  be  compelled  thereto  by  maritiamuSf 
or  otherwife. 


(B)  Who  fhall  be  faid  a  common  Innkeeper :  And 
therein  of  the  Privileges  allowed  him  by  Law. 

Pa'-n  274.  A  Perfon  who  makes  it  his  (d)  bufmefs  to  entertain  travellers  and 

Re  °'i*.  "^  paflengers,  and  provide  lodging  and  necefiaries  for  them  and 

[d)  If  one  their  horfes  and  attendants,  is  a  common  innkeeper;  and  it  is  no 

v.hois  nota  way  material  whether  he  have  any  fign  before  his  door  or  not. 

koil  be  aiEgncd  fer  hcfpijaanm  ucmni  icgii  to  harbour  a  ir.^n,  he  is  not  bound  to  tal;e  charge;  of  the  goods 

of 
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ofhisgueft.     RaJ].Ab..2.     Dyer  158  in  margin. — Aninfancinnkeeper  not  chargeable.     Roll.  Abr.  2. 
fc-'us,  of  a  perfon  non  compos.     Cro.  Eliz.  6:2. 

But  though  it  be,  the  entertaining  of  pnfTengers  that  makes  a  Palm.  374. 
man  an  innkeeper,  yet  it  is  faid,  that  if  a  perfon  having  put  up  ^^'*'^-  S-i^- 
a  fign   before  his  door,  afterwards  pull  it  down,  he  thereby  dif- 
chnrges  himfelf  of  the  burden  of  an  innkeeper ;  but  if  after  the 
taking  down  his  fign  he  ufes  to  harbour  men,  it  is  as  much  a 
common  inn  as  if  he  had  a  fign. 

It  hath  been  adjudged,  that  a  perfon  living  at  Epfom,  and  lodg-  Carth.  417. 
ing  flrangers  for  drinking  the  waters  in  the  feafon,  and  felling  Ld.Rayra. 
them  victuals    and  beer,  and  to  no  other  perfons    except    fuch  ^^Mod. 
lodgers,  is  not  an  innkeeper,  fo  as  to  have  foldisrs  quartered  on  25+,  25-;. 
him,  purfuant  to  the  ftatute  4  ^  5  7/^.  3.  cap.  13.  for  he  is  not  Y''-  S^?* 
fuch  an  hofpitator  againft  whom  an  action  lies  for  refufing  to  en-  ^  Mod.  427. 
tertain  a  gueft ;  alfo  in  this  cafe  the  lodgers  have  fuch  an  interefl  s.  c.  Pa.-k- 
in  their  rooms,  that  they  may  maintain  an  a£lion  of  trefpafs  againft  p '^^^^^"j 
any  one  who  fliould  enter  into  them  againft  their  will.  juaeed. 

[Nor  will  the  privilege  of  a  common  inn  extend  to  a  liveiy-ftable,  fo  as  to  proteifi  a  carriage  ftanding 
a:  iivtry  there.     Francis  v.  Wyact.   3  Burr.'  1408.  4 Term  Rep.  567.] 

A  perfon  who  receives  cattle  to  aglft,  on  an  agreement  to  pay  Cro.  Cq.-. 
fo  much  a  week  for  them,  cannot  retain  them  till  payment,  as  an  ^'''"  ^'^'^P- 
innkeeper  may  the  horfe  of  his  gueft,  unlefs  there  be  a  fpecial  Allen.' 
agreement  to  that  purpofe. 

An  innkeeper  is  diftinguifhed  from  other  traders,  in  that  he  Cro.  Car. 
cannot  be  a  bankrupt ;  for  though  h-e  buys  provifions  to  be  fpent  j'''^" 
in  his  houfe,  yet  he  does  not  properly  fell  them,  but  utter  them  M.irch,  y^[ 
at  fuch  rates  as  he  thinks  reafonable,  and  the  attendance  of  his  S-  c.  Crifp 
fervants,  furniture  of  his  houfe,  t3c.  are  to  be  confukred  ;  and  ^",    '^^^' 
the  ftatutes  of  bankruptcy  only  mention  merchants  that  ufe  to  &  3, Mod. 
buy  and  fell  in  grofs,  or  by  retail,  and  fuch  as  get  their  living  by  5^7- 
buying  and  felling,  fo  that  their  principal  fubfiftence  is  by  buying  ^^     '^/j 
and  felling ;  but  the  contra6ls  with  innkeepers  are  not  for  any  com-  lUym.  2S7, 
modifies  infpecie^  but  they  are  contracts  for  houfe-room,  trouble,  ^"^b.  181. 
attendance,  lodging,  and  necelTaries,  and  therefore  cannot  come  s^p_ ' l^J' 
within  the  defign  of  fuch  words,  fmce  there  is  no  trade  carried  on  judged  be- 
by  buying  and  bartering  commodities.  ,  ^  .        „    „  v.-<^zn  Ne-.v- 

J         }      ^  ^  ton  and  Trigg.     See  Vol.  1.   3SS-9. 

For  the  fecurity  and  protection  of  travellers,  inns  are  allowed  3  Biilf.  s"-©. 
certain  [a)  privileges,  fuch  as  that  the  horfd  and  goods  of  a  gueft  *^-"-  ^"^-  47- 
cannot  be  diftraincci,  ^c.  (^^i„  '^^J,^ 

Abr.  650.  it  is  faid,  that,  by  fome  opinions,  rrivellers  horfes  depaftured  by  an  innkeeper  pay  no  ciciiea  by 
the  common  law. ."But  the  contrary  hereof  is  holden  in  Hard.  35. 

Alfo  the  law  takes  care  of  the  reputation  of  an  innkeeper  ;  and  Kii.  25  & 
therefore  where  in  cafe  for  words  the  plaintiff  declared,  that  he  ^^  *^.^'''  -• 
was  poflefTed  of  certain  ftables  quodain  loco  vccat.BdU-Savage  Intty  jud  Allj.n. 
that  he  had  accommodation  for  travellers,  and  that  he  got  his  Raym.  zji. 
living  by  the  exercifmg  of  that  faculty;  that  the  defendant  w.is  '^•^* 
poircffed  of  another  inn,  and  that  a  perfon,  not  known,  inquiring  for 
the  Bell-Savage  Inn,  (whither  he  was  directed,  to  fct  up  iiis  horfe,) 
the  defendant  faid  thefe  words,  This  is  Bell-Savage  Ltn ;  and  at 
another  time  he  faid  to  another  perfon,  Ton  have  nothing  to  ih  th-:re, 

U  u   3  he 


662  31nn!5  antJ  Jnti^ceperief. 

he  is  broke  and  run  niuay,  there  is  fw  eiitertaitiwent  fur  man  or 
horfe :  by  reafon  of  which  words  he  loll  his  cuftomers  ;  on  not 
guilty  pleaded,  the  jury  having  found  for  the  defendant  as  to  the 
firft  words,  and  as  to  the  laft  for  the  plaintiff,  it  was  adjudged 
clearly  for  the  plaintifl-;  and  Hale^  C.J.  held  farther,  that  if  a 
man  keeps  an  inn,  and  another  that  lives  jufl:  by  him,  dcfigning 
to  get  away  his  cuftomers,  tells  a  perfon  who  incjuirrs  for  fuch 
inn,  that  no  one  Jives  there,  this  is  aOionable  •,  nljb,  it  was  faid 
by  Hale  to  have  been  adjudged  adlionable  to  difiuade  a  perfon 
from  going  to  an  inn,  by  telling  him  the  fmall-pox  was  there. 


(C)  Of  the  Duties   injoined  Innkeepers  by  Law  ; 
And  herein, 

I.  To  what  Things  their  Duty  extends. 

9  Co.  S7.      'T~'HE  duty  of  innkeepers  extends  chiefly  to  the  entertaining  and 
^y"'  y.^-      -*■     harbouring    of  travellers,  finding    them  victuals   and  lodg- 
(ur  Ca[el       i"gs,  and   fecuring   the  goods  and  efFetls  of  their  guefts ;  and 
76.  92.        therefore,  if  one  who  keeps  a  common  inn  refufe  either  to  receive 
a  traveller  as  a  guefl  into  his  houfe,  or  to  find  him  victuals  or 
lodging,  upon  his  tendering  him  a  reafonable  price  for  the  fame, 
he  is  not  only  liable  to  render  damages  for  the  injury  in  an  action 
on  the  cafe,  at  the  fuit  of  the  party  grieved,  but  alfo  may  be  in- 
dicted and  fined  at  the  fuit  of  the  king. 
Salk,  18.  For  he,  v/ho  takes  upon  himftif  a  publick  employment,  muil 

ferve  tlie  publick  as  far  as  his  employment  goes  ;  therefore,  an 
innkeeper  fhall  not  only  anfwer  for  his  own  negledts,  but  alfo  for 
the  negleds  of  thofe  who  acl  under  him,  though  he  fhould  ex- 
prefsly  caution  againft  it. 
2  Roll.  But  the  duty  of  an  innkeeper  does  not  extend  to  the  finding  of 

I^ep-79-        his  gueft  with  clothes  or  wearing  apparel. 

8  Co.  32.  Alfo,  if  the  gueit  be  afiauited  and  beaten  within  tlie  inn,  he 

)^n^Ca>lcs      ^^11  jj^yg  j,Q  aclion  againft  his  heft  •,  for  the  charge  of  the  hoft 

extends  to  the  moveables  only,  and  not  the  perfon  of  the  gucft, 
SC0.32.  b.  If  a  m.an  comts  to  a  common  inn  to  harbour,  and  defires  that 
a>fl'd  ''t^'  ^^'^  horfe  be  put  to  grafs,  and  the  hoft  puts  him  to  grafs  accord- 
41.6.11.96.  i"gly»  and  the  horfe  is  ftolen,  the  hoft  (hall  not  be  charged; 
S.  P.  ad-  becaufe  by  law  the  hoft  is  not  bound  to  anfwer  for  any  thing  out 
■i^B^otnl.      ^^  ^^''^  "'"'  ^"*-  °"^y  ^"^'  t^^of*^'  things  that  are  infra  hofpitiinn. 

255.  S.  p.  ftr  Cur. 

300.32.  b.  But  if  the  owner  does  not  require  the  hoft  to  put  his  horfe  to 
t  B'ownf  *  ^^^^^'  '^^^  ^^^^  ^^'^  ^o^^s  ^^  °^  ^^is  ov.n  head,  if  the  horfe  be  ftolen, 
25,.  s.  P.     ^^  ^'"IJ  anfwer  for  it. 

fer  Cur. 

Ro.i.  Abr.         Alfo,  if  the  hoft  upon  the   command  of  the  gueft  puts  the 

MdFoffetf    ^'0''f<^  to  grafs,  and  by  the   voluntary  and  wilful  negligence  of 

the   hoft   the  horfe    is  ftolen,    as  if  the  hoft  voluntarily   leaves 

open  the  gates  of  the  clofe,  by  which  means  the  horfe   ftrays 

our. 
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out,  and  fo  is  llolea  or  loft,  an  a£lion  (a)  on  the  cafe  lies  againft  (^)  This.ic 

t^e  holt.  l,e  intended 

a  fpecial  adion  on  the  cafe,  and  not  on  the  cuftom  of  the  realm  ;  for  which  -vide  Rob.  £nc.  23,  14. 
Kern':.  Plead.  25c. 

2.  Of  the  Offence  of  felling  corrupt  Commodities,  or  at  exorbi- 
tant Prices. 

InholJers  are  reftrained  from  felling  at  exhorbitant  prices,  and  Carth.  150. 
may  be  indicted  if  they  extort  any  greater  or  larger  fums  than  ^}""' ^^'^* 
tho'fe  rates  and  prices  that  ai'e  {I)  impofed  on   their  commo-  inn.'keep»r 

ditieS.  inuitted  fof 

taking   too 
groat  a  p-.ice  for  oats,     Cro.  fac.  609.      {i>)  Proclamation  was  maie  in  court  for  thi  county  of  MijJLf'Jt 
for  the  rates  and  prices  of  hoftlerSj  viz.j    hay  for  a  night  and  a  dav  for  one  horle  ^J.  with  liuer,  hay  for 
one  djy  j^d.  for  one  hoife,  without  hay  zd.     Oats  "id.  by  the  peck,  and  notmore.     Raym.  i6a. 

And  to  this  purpofe  it  is  ena£l;ed  by  21  Jac.  I.  cap.  21.  "  That  Et-videi% 
**  all  hofllers  or  innholders  ihall  fell  their  horfe-bread,  and  their  ^'  ?'rj^' ^' 
**  hay,  oats,  beans,  peafe,  provender,  and  all  kind  of  victual,  p.  c.  235.* 
<«  both  for  man  and  beaft,  for  reafonable  gain,  having  refpecSl  to 
*'  the  gain  for  which  they  fnall  be  fold  in  the  inarkets  adjoining, 
**  without  taking  any  thing  for  litter.  And  it  is  further  enabled 
*'  by  the  faid  (latute,  that  every  hoftler,  and  innkeeper  dwelling 
*^  in  any  town  or  village  being  a  thorough-fare,  and  no  city,  town 
<'  corporate,  or  market-town,  wherein  any  common  baker,  hav- 
*'  ing  been  an  apprentice  to  the  trade  for  feven  years,  is  dwelling, 
*'  may  make  within  his  houfe  horfe-bread,  fuihcient,  lawful,  and 
**  and  of  due  alTife  according  to  the  price  of  grain  and  com. 
"  And  it  is  further  enatled,  That  if  the  horfe-bread. which  any 
*'  of  the  faid  holllers  or  innholders  fhall  make  be  not  fufEcient, 
**  lawful,  and  of  due  affife  according  to  the  price  of  grain  and 
"  corn  as  abovefaid,  or  that  if  any  of  them  fiiall  offend  in  any 
"  thing  contrary  to  this  adl,  the  juftices  of  aiTife,  juilices  of 
*'  oyer  and  terminer,  juftices  of  peace  in  every  lliire,  liberty,  or 
^'  franchife  within  this  realm,  flieritls  in  their  turns,  and  ftewards 
*'  in  their  leets,  may  inquiix,  hear,  and  determine  the  faid  of- 
*'  fences  of  the  faid  holllers  and  innholders,  who  fhall  be  fined  for 
*'  the  firfl  otlcnce  according  to  the  quantity  of  the  offence,  and 
*'  for  the  fecond  offence  fliall  be  imprifoned  for  one  month,  and 
*'  for  the  third  offence  (hall  (land  upon  the  pillory." 

[By  iGeo  3.  cap.ii\.  "  No  brewer,  innkeeper,  victualler,  or 
*•  other  retailer  of  ilrong  beer  or  ale  ihall  be  fued,  empleaded, 
*'  or  molelled  by  indi£tment,  information,  popuJar  action,  or 
**  otherwife,  for  advancing  the  price  of  ftrong  beer  or  ale  in  a 
"  reafonable  degree."  But  it  is  alfo  enatted,  "  That  if  any 
*'  brewer,  innkeeper,  vi6lualler,  or  retailer  of  beer  or  ale,  (liall 
"  mix,  or  caufe  or  fuffer  to  be  mixed  in  any  vellei,  ^c.  any 
*'  ftrong  beer,  ale,  or  ftrong  worts  with  any  fmall  beer,  or  fmall 
*'  worts,  or  with  water,  after  the  gauge  of  fucii  ILrong  beer,  ale, 
"  or  ftrong  worts  iliall  have  been  taken  by  a»  oxEcer  of  excife,  he 
«  ftiali  forfeit  fifty  pounds."! 

U  u  4  If 
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gH.  6.  53.  If  an  Innkeeper  fell  corrupt  wine  or  vifluals,  an  action  lies 
Roll.  Abr.  againft  hin^ :  alfo,  if  his  fervant  fell  fuch  corrupt  wine  or  vitluals, 
^^'  an  adlion  on  the  cafe  lies  againft  the  mafter,  though  he  did  not 

order  the  fervant  to  fell  it  to  any  particular  perfon. 

3.  Of  the  Offence  of  refufing  to  harbour  or  entertain  a  Gueft. 

Dyer,  158.        It  has  been  already  obferved,  that  if  one  who  keeps  a  common 

P'-  31-  inn  (a)   refufe  either  to  receive  a  traveller  as  a   guefh  into  his 

1^±°zr'o\1.  l^oufe,  or  to  find  him  viduals  or  lodging,  upon  his  (b)  tendering 

Rep.  345.  him  a  reafonable  price  for  the  fame,  he  is  not  only  liable  to  ren- 

Keilw.  50.  jjgj.  damages  for  the  injury  in  an  a6lion  on  the  cafe,  at  the  fuit  of 

Godb*.  H^'  *^^  party  grieved,  but  may  alfo  be  indicted  and  fined  at  the  fuit 

Saik.  ?S8.  of  the  king. 

Carih.  150. 

S.  p.  admitted,  {a)  Without  a  reafonable  excufe  ;  and  therefore  if  he  refufe  under  pretence  that  his 
houfe  is  already  full  of  guefts,  if  this  be  falfe,  an  aftion  on  the  cafe  lies.  Dyer  158.  Roll.  Abr.  3. 
(b)  That  he  is  not  bound  to  let  him  liavs  meat  ur  lefs  paid  before-hand  j  for  the  hoft  is  not  bjunJ  to 
truft.     Bio.  Al^hnjur  Cafi,j6.     Bro.  Contradl,  43.     9  Co.  87.  b. 

5E.4. 2.b.  Alfo  It  is  fald,  that  an  innkeeper  may  be  compelled  by  the  con- 
Dak.  c.  7.     {|a]-,ie  of  the  town  to  receive  and  entertain  a  perfon  as  his  gueft. 

Show. 268,  *         ^  " 

Moor,  867.        Alfo,    an  innkeeper,  or  a  perfon  keeping  a  livery  ftable,  {c) 

pi.  1229   In  jg  obliged  to  receive  a  horfe,  though  the  owner  does  not  lodge 

2<;4^""i"/i  i"^  ^^s  houfe  ;  for  by   taking  upon  him  a  publick  employment, 

/WbyCoke,  he    Is  obliged  to  ferve   the   publick  as  far   as  his  employment 

C.J.  that  extends. 

an  inn-    ' 

ke  per  is  not  bound  to  receive  a  horfe,  unlefs  the  mader  be  lodged  there. — And  herewith  in  i  Salk,  388. 
my  LoidC.  ].Hb1i  agrees;  but  the  other  three  judges  differ  from  him,  becaufe  by  the  keeping  of  the 
hoife  tlie  innkeeper  has  gain,  though  it  would  be  othtrwife  of  a  trunk,  or  other  dead  thing,  [(f)  Butju. 
as  to  a  livery  liable  keeper  ?     Francis  v.  Wyait,  3  Burr.  1498.     1  Bl.  Rep.  4S3.J 

4.  In  what  Cafes  chargeable  for  Things  ftolen  or  loft. 

Dyer,  266.  Innkeepers  are  clearly  chargeable  for  the  goods  of  guefts  ftolen 
p^?  ^~  %'  ^^  '°'^  °"^  of  their  inns,  and  this  without  any  contra61:  or  agreement 
nTv,  79  fo''  ^^"^t  purpofe  ;  for  the  law  makes  them  liable  In  refpect  of  the 
Latch.  179.  reward,  as  alfo  in  refpe£l  of  their  being  places  appointed  and 

allowed  of  by  law,  for  the  benefit  and  fecurity  of  traders  and 

travellers. 
Fitz.  Hort-        And  this  duty  and  burthen  enjoined  Inkeepers  by  law,  they 
'"'^.5-  ^''°'  cannot  difcharge  themfelves  of,  under  pretence  of  {d)  ficknefs, 
UCafy^i.     want  of  underftanding,  [e)  abfence  from  their  houfes,  iSc. 

{d)  Therefore  if  an  innkcepsi  be  fo  diftempeied  that  he  is  no:  of  a  found  memory,  and  a  guelt  knowing 
thereof  inns  there,  where  his  goods  are  ftolen,  an  aftioii  on  the  csfe  lies  againft  the  innkeeper  ;  for  he 
cannot  difjblehimfeif  b;,  laying  he  was  not  then  of  a  found  memory.  Cro.  Eliz.  622.  Crofs  and  An- 
drews, adjudged.  Roil-  Abr.  2.  S.  C — But  an  infant  innkeeper  Ihall  not  be  charged,  for  his  privilege 
fhail  be  preferred  and  take  place  of  the  cuftom.  Roll.  Abr.  2.  Vide  head  of  Infancy  and  Age.  (c)  If 
the  innkeeper  goes  abro^i,  he  muft  anfwer  for  the  goods  of  his  gueft ;  for  he  ought  to  have  a  fervant  to 

take  car;;  of  thern  in  his  ^blence.      1 1  H.  4.  45       Roll.  Abr.  4 But  if  an  inn  is  broke  open,  and  the 

gooda  or  guefts  token  away  by  the  king's  enemies,  the  innkeeper  is  not  anfwerab.e.     Plow.  9.  b. 

Bendl.  60.  But  If  a  perfon  comes  to  an  innkeeper,  and  defires  to  be  enter- 
D  e'r°V  "  Gained  by  him,  which  the  innkeeper  refufes,  becaufe  his  houfe  is 
And? 29."'    already  full,  whereupon  the  party  fays,  he  will  ftaift  among  the 

reft 
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reft  of  the  guefts,  and  there  he  is  robbed,  the  hofl:  fhall  not  be  adjudged, 
be  charged.  [But  where 

an  inn- 
keeper refuied  to  take  charg»  of  goods  till  a  future  day,  becaufe  hi3  houfe  was  full  of  parcels,  and  tha 
owner  atterw<;rds  ftayed  in  the  inn  as  a  gueft,  and  the  goods  were  ftcien  during  his  ftay,  it  was  holden, 
that  the  innkeeper  was  bound  to  make  good  the  lofs.     Bennett  v.  Mclkir,  5  Term  Rep.  .173.  J 

It  Is  faid  in  Dyer,  that  if  the  hoft  require  his  gueft  to  put  his  Dyer,  a66. 

goods  in  fuch  a  chamber  under  lock  and  key,  and  that  then  he  will  spencer's 

warrant  their  fafety,  elfe  not,  and  notwithftanding  the  gueft  luffer  i'nMoor  78. 

them  to  he  in  an  outer  court,  where  they  are  ftolen,  no  action  hes  pi. 207  158. 

againft  the  hoft  ;  for  they  were  not  loft  through  the  neglect  of  the  P'*99Mthe 

hoft,  but  of  the  gueft.  .       ,        .  .  ^obehSn 

otherwile,  and  that  the  heft  cannot  difcharge  himfelf  of  this  branch  of  his  duty  by  fuch  a  declaration 
as  this. 

If  the  hoft  delivers  the  key  of  the  chamber  where  the  goods  are  8  Co.  33.  a. 

to  the  gueft,  and  he  leaves  the  door  open,  and  the  goods  are  ftolen,  '"  Cayies 

yet  an  a£lion  lies  againft  the  hoft  ;  for  at  his  peril  he  ought  to  "  ^* 
keep  fafely  the  goods  of  his  guefts. 

If  the  gueft  is  robbed  by  his  fervant,  or  by  one  who  comes  with  8  Co.  33.  a. 

him,  or  by  one  who  dclires  to  be  lodged  with  him,  he  ftiall  have  '"5^3) ks 

no  a£tion  againft  tiie  holt  j  for  it  was  the  folly  of  the  gueft  to  keep  £i  z.  23c! 

fuch  a  fervant  or  company,  and  there  is  no  default  of  good  cuftody  F'tz.  Hoft- 

in  the  hoft.  '^"'p^'  ^' 

It  feems  the  hoft  is  anfwerable,  though  the  gueft  does  not  ac-  8  Co.  33.  a; 
quaint  him  v/hat  goods,  is'c.  he  has.  5 '  eim  Rep. 

But  it  i:;  fald,  that  if  an  hoft  demands  of  his  gueft  what  money  or  goods  he  has,  and  he  tells  him  none, 
or  lefs  in  truth  than  he  has,  if  afterwards  they  are  loft,  the  hoft  is  not  anfwerable.  Moor  158.  pi.  2Zg. 
fer  Anderfon.     But  Windham,  periam  com. 

5.  "Who  is  fuch  a  Gueft  as  may  charge  an  Innkeeper. 

If  an  hoft  invites  one  to  fupper,  and,  the  night  being  far  fpent,  z  Brownl. 
invites  him  to  ftay  all  night,  if  he  is  after  robbed,  yet  (liall  not  the  ^^4- 
hoft  be  charged;  for  this  gueft  was  no  («   traveller.  RoU  A^br"  -i 

S.  p.  Skin.  276.  S.  P.  (a)  By  the  ancient  bw  the  firft  day  he  was  called  a  traveller,  the  fecond  day  a 
hogenhind,  and  the  thirj  day  a  menial  fervant,  whom  the  hoft  ihould  anfwer  in  the  lect  for,  as  his  fer- 
vant, per  Latch.  8S.     See  Fortefc.  Rep. 

If  a  man  comes  to  an  inn  with  a  hamper,  In  which  he  hath  Roll.  Abr. 

feveral  goods,  and  goes  away,  leaving  this  with  the  hoft,  and  [b)  3'  SS^- 

two  days  after  comes  again,  but  in  the  time  of  his  abfence  this  is  iss/ nq?  • 

ftolen,  he  Ihall  have  no  a£lion  againft  the  hoft  ;  for  at  the  time  of  126.  S.  c. 

the  ftealing  he  was  not  his  gueft,  and  by  the  keeping  of  the  ham-  ^^i"''g=<i 

per  the  holt  had  no  benefit,  and  therefore  fiiall  not  be  charged  with  jeUy  ^nd 

the  lofs  of  it  in  his  abfence.  eieric. 

[b)  Uther- 
wife,  if  he  had  relumed  the  fame  night.     Moor,  877.     t'opi.  179. 

But  if^.  comes  with  goods  to  an  inn  \n  London,  and  ftays  there  Latch.  127. 
for  a  week,  month,  or  longer,  and  is  there  robbed  of  them,  he  ftiall  ^''P  '•  '-79- 
have  an  action  againft  his  hoft  ;  though  perhaps,  being  at  the  end  m^li^jrYn.  * 
of  his  journey,  he  cannot  then  be  faid  tranfemu,  according  to  the 


writ  ill  the  rcgiftcr. 


But 
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Moor,  877.        But  if  an  attorney  hires  a  chamber  in  an  inn  for  the  whole  term, 

he  is  qua/i  a  lelfee,  and  if  robbed,  tlie  hoft  is  not  anfwerabie. 
Latch.  127,       So,  if  a  man  upon  a  fpecial  agreement  boards  or  fojourns  in  an 
Hetiey.  49.    Jmij  and  is  robbed,  the  hoft  lliall  not  anfwer  for  it. 
Roii.Abr.3.       So,  if  the  gueft  (.z)  dchver  the  goods  to  the  holl  upon  another 
{a)  But  how  account,  he  (hall  not  be  charged  if  ioft.  or  ftolen. 

far  a  man 

ihall  be  charged  with  the  fafe  cuftoJy  of  goods  by  a  general  acceptance,  -vkie  Co.  Lit.  S9.     Roll.  Abr. 

338.  and  tit.  Bailmer.t. 

Roll.  Abr  3.  If  a  man  comes  to  an  Inn  with  a  horfe  which  he  rides,  and  leaves 
Moor,  877.  ij-  -^y'lili  the  hoft,  and  goes  away  from  the  inn  for  feveral  days,  and 
Sa°k.'.  ^^ss".  i'^  ^^^  abfence  the  horfe  is  ftolcn,  yet  ihall  the  hoft  be  charged  for 
pi.  2.  fii.d.  it,  becaufe  he  had  bensht  by  the  continuance  of  the  horfe  with 
Raym.  867.  \^\xx\   inafmuch  as  he  is  to  be  paid  for  it,  and  fo  the  owner  is  a  fuf- 

Secus,  of         „    .  f,  .        .  i-. . 

gooas  left      ncient  guelt  to  maintain  an  action. 

in  an  inn,  becaufe  the  iunlcecper  has  no  advantJge  by  ihem.  j 

Cr.^.  Jac.  If  a  man's  (l')  fervant,  travelling  on  his  mafter's  bufinefs,  comes 

:;+■     ,       to  an  inn  with  his  mafter's  horfe,  which  is  there  ftolen,  the  mafter 

Yelv-  luZ*  . 

Dyer,  1^8.  Hiay  have  an  aclion  againft  the  hoft,  becaufe  the  (c)  abfolute  pro- 
in  margin,     perty  is  in  him. 

Noy,  79.  '  - 

Roll.  Abr.  3.  (i)  But  if  a  perfon  takes  another's  horfe  and  rides  him  to  an  inn,  where  he  is  ftolen,  the 
owner  fhall  not  have  an  adlion  againK  the  iioft,  but  mud  purfue  iiia  remedy  againft  tlic  taker.  Roli.  Abr. 
3.  (c)  It  is  faid,  that  if  a  common  carrier  is  robbed  in  his  inn,  tl)e  owner,  and  not  the  cai  ier,  fljail 
have  the  adlion.  Dalf.  8.  But  this,  it  feems,  is  not  law,  being  fo^inded  on  luppofition  tnac  che  cjrriet 
is  not  anfwerabie  to  the  owner. 

Yelv.  162.         So,  if-^.  fends  money  by  his  friend,  and  he  is  robbed  in  his  Inn, 

y/.  fhall  have  the  a6tion. 
Latch,  127.       If  one  joint-tenant  of  goods  is  robbed,  both  may  have  the 
Poph.179.    ^^[Qn. 

6.  Of  the  Manner  in  which  he  is  to  be  charged. 

8  Co.  32.  b.       The  [d)  form  of  the  writ  is  thus,  cumfecundnm  legem  &  {e)  co?!-* 
/  ^^        fuetudinem  regni  nojiri  anglise  hofpitatoren,  qui  hofpitia  communia  tenent 

104.  a.         ad  hofpitand.  hom'tnes^  is'c.,traiifeunteSf  i^  in  eifdein  hofphaiites^  eoriim 

105.  a.         hona^  isfc.y   obfqiie  Jubjlra^ione  feu  amljfione  cujiodire  tenent ur^  [/) 
b    f  ^  T h^    qidd.im  malefaElores   quendam   equuni  [g]  ipjius  A.  ISfc.  [h)  infra  (/) 
isthecouife,  hofpitiiim  ejiifdem  B.  ^r.,  invent,  pro  defeclu  ipftus  B.  ceperunt^  is'c. 
for  it  is  not  a  cuftom  confined  to  a  particular  place,  but  it  is  fuch  as  is  extenfive  to  all  the  king's  people. 
3  Mod.  227.     Fitz.  Hoftler,  2,  Bro.  AfiionfurCaJe,  41.     {/)  He  need  notname  them,  becaufe  by  pie- 

.fumption  of  law  he  hath  no  knowledge  of  them.  Plow.  129.  a.  {g)  Fer  Heiky  4. j.  it  ought  to  be 
iheivn  ihit  the  guel\  tranfeuns  h-Jjywai  it ;  yei  ^uare  \  for  perhaps  he  was  at  the  end  of  his  journey. 
Latch  127.  Fcpa.  179.,  and  all  the  entries  4re  othcrwife.  {b)  The  writ  was,  ico/.  of  the  plaintifF 
in  hofbitio  of  the  defendant  bofpitati  cepcrunt,  £fc.  and  though  objedted  in  hojjirio  referred  to  t'tie  peifon, 
and  not  to  the  money,  and  ;hjt  he  might  hiroour  in  the  hjufe  of  t'-.e  defendant,  and  his  m  jney  be  Itoien 
eilewhere,  and  that  it  fhouid  have  been  ibidem  invent,  ceperunt,  yet  the  writ  was  adjudged  good.  Fitz. 
Hoftler  2.  Bro.  Albion  fur  UCafc,  58.  (i)  And  this  is  well  enough,  though  not  ihewn  by  what  autho- 
rity or  iicenfe  held.     2  Roll.  Rep.  346.     Palm.  374.     Godb.  346. 

8  Co.  32.  a.  The  writ  need  not  mention  that  the  defendant  (Jc)  keeps  coni- 
wr'it  he't^ay  ^"""^  hofpitiumy  for  it  muft  be  fo  intended ;  for  the  recital  of  the 
be  narr.ed  Writ  is,  hofpitatorcs  qui  csmmunia  hofpitia  tenent ^  t]fc.y  and  the  latter 
yeoman,  but  words  depend  upon  the  former;  (/)  but  the  uhmtilYousht  to  count 

in  the  dccia-    ^u^UI..  i    r  •    ■ 

ration  it        ^"^'  ^^  '^"^P^  commune  hofpitium. 

mu!t  be  fliewn  that  he  is  a  common  hoftier.  Bro.  General  Brief,  16.  Bro,  AEihn  Jur  C«^-j  58.  Fitz. 
Holtler,  2.     (/)  Vtdi  Dyer,  266.  pi.  9.     Hob.  245.     2  Leon.  163. 

If 
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If  in  fuch  a6lion  brought  (a)  by  the  mailer  for  goods  ftolen.  Cro.  jao. 
from  his  fervant,  the  plaintiff  lays  the  cuftom  that  innkeepers  "^,-  .^^^j^^ 
ought  fafely  to  keep  the  goods  of  their  guefls,  and  all  other  goods  juded.  Yeiv. 
brought  into  tlieir  inns,  the  cuftom  is  fufficiently  alleged  to  main-   161.  s.  C. 
tain  the  aftion,  notwithftanding  it  was  objected,  (I)  that  there  ^"J  l^^^'-' 
was  no  fuch  cuftom  to  keep  the  goods  of  others  fafely.  no  direa 

writ  in  the  regider  ;  but  by  the  ftacute  of  Wefimwjier  z,  the  clerks  fhall  agree  to  mak3  a  fpecial  writ. 
Dair.  8,9.  (.i)  That  the  mifiecital  thereof  is  immaieri.l,  for  it  is  the  comraon  law.  Latch  127.  per 
Jones  and  Dod.     i  Sid.  245.     Hcb.  18.     3  Mod.  227. 

If  in  his  declaration  the  plaintiff  lays  the  cuftom  for  common  Hob.  243. 
inns,  and  then  lays  that  he  was  hofpitattis  in  hofpitio,  t^c,  this  is  ^^T'^i^^ 
well  enough,  for  it  muft  be  intended  that  it  was  commune^  elfe,  it  ^^^[  ^^^^ 
is  dotnusy  iff  tion  hofpltiiim.  tnt.  22. 

The  declaration  againft  an  innkeeper  was  thus,  prad.  D.  com.  6  Mod. 223. 
hofpitat.   adtiinc  ^  ibidem  exifien.   in  Jlahulum  deliBera-uit  a  certain   3^^"^°";^ 
gelding,  to  be  by  him  fafely  kept,  at  a  reafonable  rate,  and  to  be  Salk.  404. 
by  him  fafely  re-delivered  to  the  plaintiff;  and  after  verdidl  for  the  pi-  i-  S.C. 
plaintiff,  it  was  objected,  that  for  aught  appears  the  horfe  was  put  ^"'"^"^  •  * 
into  the  defendant's  ftable  without  his  privity,  in  which  cafe  he  is 
not  bound  to  take  any  care  of  it ;  for  the  words  being  prad.  D. 
com.  hofpitat.  exi/Ien.y  may  as  well  be  taken  in  an  ablative  as  dative 
cafe  :  hut  the  court  held,  that  the  words  being  indifferent  to  an 
ablative  or  dative  cafe,  they  ought  to  be  taken  in  that  cafe  which 
makes  the  declaration  good,  and  therefore  gave  judgment  for  the 
plaintiff. 

(D)  Of  the  Innkeeper's  Remedies  againfl  his  Guefls. 

TNnkeepers  may  detain  the  (r)  perfon  of  the  gueft  who  eats,  or  39H.  &.  i2. 
-'■   the  horfe  which  eats,  till  payment,  and  this  they  may  do  without  5  ^.7.  15.- 
any  agreement  for  that  purpofe  j  for  men,  that  get  their  livelihood  ^-^br.  85. 
by  entertainment  of  others,  cannot  annex  fuch  difobliging  condi-  Cro.  Car. 
tions  that  they  fhall  retain  the  party's  property  in  cafe  of  non-pay-  ^^^^^  ^  ^ 
ment,  nor  make  fo  difadvantageous  and  impudent  a  fuppofition,  Saik.  388. 
that  they  fhall  not  be  paid ;  and  therefore  the  law  annexes  fuch  a  pi-  ^^^ 
condition  without  the  exprefs  agreement  of  the  parties.  |v^  the^pe^r- 

fon  of  his  gueft.  r-.hcw,  269.  For  it  would  be  hard  to  oblige  liim  to  fue  for  every  litt'e  debt,  and  3 
greater  hanifliip  that  he  might  not  be  able  to  find  him  who  was  his  gueft. -= — But  if  a  perfon  gies  into  an 
inn  or  tavern,  and  calls  for  wine,  and  goes  away  without  paying  for  it,  no  aftijn  of  trefpafs  lies  againft 
him  ;  for  the  going  into  the  inn  or  tavern  was  lawful,  and  therefore  iha  vintner  muft  purfue  his  remedy 
by  a£lion  of  debt.     8  Co.  j  47.  or  on  the  cafe. 

If -^.  injurioufly  take  away  the  horfe  of  B.y  and  put  him  into  an  Yelv.  67. 
inn  to  be  kept,  and  B.  come  and  demand  him,  he  fliall  not  have  him  3  '^"''"-  ^9> 
until  he  hath  fatisfied  the  innkeeper  for  his  meat;  for  when  an  ^briss. 
innkeeper  takes  a  horfe  into  his  keeping  he  is  not  bound  to  inquire  Poph.  12S. 
who  is  the  owner  of  the  horfe  which  he  is  obliged  to  keep,  let  him  l^/^-    *  Ld. 
belong  to  whom  it  will,  and  therefore  no  reafon  that  the  innkeeper 
(hould  be  obliged  to  deliver  him  till  he  is  fatisfied. 

If  ^.  deliver  a  hoife  to  an  innkeeper,  and  B.  promife,  that  in  Mutton, 
confideratiou  that  the  innkeeper  will  deliver  over  the  horfe  to  A.^  "^^• 

that 
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that  he,  viz.  iJ.,  will  fatisfy  him  for  his  meat ;  this  is  a  good  prg- 
inire,  for  here  is  a  good  coniideraticn,  inafmuch  as  the  innkeeper 
lofes  the  detainer,  which  is  a  damage,  and  ^.  regains  his  horfe, 
that  is  to  his  advantage. 
Moor,  S77.        An  innkeeper  that  detains  a  horfe  for  his  meat  cannot  ufe  him, 
2  R  .11.         becaufe  he  detains  him  as  in  the  cuftody  of  the  law,  and  by  confe- 
^^'  *^  *     quence,  the  detention  muft  be  in  the  nature  of  a  diflrefs,  which 
cannot  be  ufed  by  the  diftrainer. 
Moor,  S76.       But  by  the  cuftom  of  London  and  Exeter,  if  a  man  commit  an 
3^^"'^  2,71.  borfe  to  an  hoftler,  and  he  eat  out  the  price  of  his  head,  the  hoftler 
RoiLRep.     "^^y  ^'^^^  ^^™  ^s  his  own,  upon  the  reafonable  appraifement  of 
449.  four  of  his  neighbours  ;  which  was,  it  feems,  a  cuftom  arifmg  from 

(d)Vent.7i.  j.|,g  abundance  of  traffick  with  ftrangers,  that  could  not  be  known,' 
,U,*         "  to  charge  them  with  the  a£lion  j  [a)  but  the  innkeeper  hath  no 
power  to  fell  the  horfe,  by  the  general  cuftom  of  the  whole  king- 
'  dom. 
2  RoH.  But  if  A.  commit  the  horfe  of  B.  to  a  hoftler  in  London,  and  he 

Abr.  85.       eat  out  his  head,  yet  cannot  the  hoftler  fell  him  :  for  all  cuiloms 
being  derogatory  to  the  common  law,  are  to  be  taken  ftri£lly  ;  and 
there  is  no  cuftom  of  London  that  hath  gone  fo  far  as  this  cafe,  to 
authorize  one  man  to  fell  and  convey  the  property  of  another, 
i  Roll.  If  a  man  commit  his  horfe  to  an  innkeeper,  and  he  put  him  to 

Abr.  85.       pafture,  he  may  detain  the  horfe  until  he  be   fatisfied  for  the 
meat ;  for  the  pafture  of  fuch  perfons,  fet  up  by  the  law  for  en- 
tertainment, hath  the  fame  privilege  with  the  ftables. 
aRoll.  Rep.       If  a  horfe  be  committed  to  an  innkeeper,  it  may  be  detained  for 
438.  (:Svide  tbe  meat  of  the  horfe,  but  not  for  meat  of  the  gueft  ;  for  the  chat- 
Abr!  8<:        *^^^  ^"^^  ^"^7  ^'^  ^^^  cuftody  of  the  law  for  the  debt  that  arifes  from 
the  thing  itfelf,  and  not  from  any  other  debt  due  from  the  fame 
party  ;  for  the  law  is  open  for  all  fuch  debts,  and  doth  not  admit 
private  perfons  to  take  reprifals. 
a  Roll.  If  an  horfe  be  committed  to  an  innkeeper,  and  be  detained  by 

Rep.  433.  bjrn  for  his  meat,  and  the  owner  take  him  away,  the  innkeeper 
beonce""^*  muft  make  frefh  purfuit  after  him,  and  retake  him,  otherwife  the 
parted  with  cuftody  of  him  is  loft ;  for  he  cannot  ret-ike  him  at  any  other 
by  themn-  tij-j^e  :  for  if  a  diftrefs  be  i-efcucd,  and  the  party  upon  frefh  purfuit 
cannot'  up-  ^^^  ^^^^  retake  it,  the  diftrefs  is  loll ;  for  no  man  that  has  only  a 
on  his  com-  naked  cuftody  can  make  a  reprifil,  when  the  thing  is  out  of  his 
ir^ '■'^  h-^'"'  cuftody  ;  for  it  is  in  the  power  of  an  owner  and  proprietor,  and  of' 
for  what  was  ^"'"  "^"^Yj  ^o  retake  fuch  liis  property,  wherever  he  finds  it. 

due  before.     Jones  v.  Pejrle,  i  Str.  557.] 

2  Roll.  But  if  an  horfe  be  committed  to  an  hoftler,  and  he  detain  him 

Rep.  438.  £qj.  j^jg  i^gjjf^  ^y^f^  after  the  owner  come  to  an  agreement  that  the 
hoftler  fhall  retain  him  till  he  is  fatified,  here  he  hath  not  only  the 
cuftody  of  him  as  a  diftrefs,  but  alfo  tlie  property  in  him  as  a 
pledge ;  and  if  the  owner  take  it  from  him,  he  fhall  not  only  re- 
take it  upon  freih  purfuit,  but  wherever  he  meets  it ;  becaufe  he 
had  a  property  by  fuch  contract,  and  a  man  that  hath  a  property 
may  retake  his  own  where  he  meets  with  it. 
Skin. 64S.  Upon  evidence  the  cafe  was,  a  man  had. a  horfe  in  an  inn,  niul 
5'-^'  came  thliher  and  direded  that  the  innkeeper  fliould  not  give  Iiim 

any 
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any  more  food,  for  he  would  not  be  refponfible  for  it ;  and  the  Giiber  v. 
queRion  was,  whether  for  the  food  after  this  dire6lion  given  by  Berkley. 
the  innkeeper  to  the  horfe,  he  who  brought  the  horfe  thither  fhall 
be  charged,  or  not ;  and  Ho/l  C  J.  at  firft  inchned  that  this  is  a 
difcharge,  and  that  the  horfe  (though  he  might  be  retained  by  the 
innkeeper)  yet  is  but  in  the  nature  of  a  diftrefs,  and  it  being  in  the 
cuftody  of  the  innkeeper  in  his  inn,  this  is  a  pound  covert,  and  the 
horfe  afterwards  ought  to  be  found  and  maintained  at  the  peril  of 
the  innkeeper  •,  but  after,  mutatd  opimone,  he  dire£led,  that  this  was 
not  a  difcharge  ;  for  then  any  innkeeper  might  be  deceived,  and  it 
is  the  leflening  of  the  fecurity  of  an  innkeeper,  who  may  detain, 
and,  by  the  cuftom  of  Londofi,  fell  the  horfe  for  his  keeping. 


"SoinMtmnts  ann  Tmants  in  common* 


(A)  Of  the  Nature  of  their  Eftates :  And  herein  of 
the  Difference  between  Joint-tenants  and  Tenants 
in  common. 

(B)  What  Perfons  may  be  Joint-tenants  or  Tenants 
in  common. 

(C)  Of  what  Things  there  may  be  a  Joint-tenancy 
or  Tenancy  in  common. 

(D)  How  a  Joint-tenancy  is  created. 

(E)  How  a  Tenancy  in  common  is  created. 

(F)  What  Words  create  a  Joint-tenancy,  and  not  a 

Tenancy  in  common,  ^  e  con'verfo, 

(G)  Of  the  Duration  and  Continuance  of  the  Eftate, 
whether  given  jointly,  or  in  common  :  And  herein 
where  the  Inheritance  fliall  be  faid  to  be  joint  or 
feveral. 

(H)  Of  the  joint  and  diftind:  Tnterefl:  of  Joint- 
tenants  and  Tenants  in  common,  as  to  Ads  done 

by  or  to  them  :  And  herein, 

6  I.  la 
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1.  In  what  A<^s  they  muft  all  join. 

2.  Where  the  A6ls  of  one  will  be  equally  advantageous  as  if 
done  by  both. 

3.  Where  the  A£ls  of  one  will  bind  the  other,  whether  to  his 
Advantage  or  Prejudice. 

( I )  Of  Severance  and  Survivorfhlp :  And  herein, 

1.  Of  the  Right   of  Survivorfhip,   and  what  Things  will 
furvive. 

2.  At  what  Time  the  Right  of  Survivorfhip  is  to  take  place. 

3.  What  Difpofition  will  work  a  Severance,  and  defeat  the 
Right  of  Survivorfhip  :  And  herein, 

1 .  What  Difpofition  tvith  a  Stranger  nvill  tuork  a  Severamce. 

2.  What  Difpofition  or  Conveyance  by  one  Joint-tenant  or 
Tenaf2t  in  con\mony  tuith  his  Companion,  luill  work  a 
Severance. 

3.  At  ivhat  Timefuch  Difpofition  mujl  be  made  to  take  effeEl. 

4.  What  fhall  be  a  total  Severance,  or  but  for  a  limited  Time. 

5.  How  far  the  Charges  or  Incumbrances  of  one  Joint-tenant 
fhall  aiFe6l  the  Survivor. 

6.  Of  Severance  by  Operation  of  Law. 

7.  Of  Severance  by  Compulfion  of  Law  j  and  therein  of  the 
Writ  de  partitione  faciendd. 

(K)  Joint-tenants  and  Tenants  in  common  how  to 
I'ue,  and  be  fued :  And  herein  of  Summons  and 
Severance. 

(L)  Of  the  Remedies  which  Joint-tenants  and 
Tenants  in  common  have  againft  each  other. 


(A)  Of  the  Nature  of  their  Eftates  :  And  herein  of 
the  Difference  between  Joint-tenants  and  Tenants 
in  common. 

Lit.  §277.  "^^  THERE  (a)  a  feoffment  is  made  to  two  or  more,  and  their 
be  cre^ateTby  W  hcirs.  Or  a  leafe  is  made  to  them  for  term  of  their  [h)  lives, 
other  con.  they  are  joint-tenants  ;  for  being  jointly  enfeoffed,  i^c.  they  fhall 
veyances,  joinf-ly  hold  per  mie  i^ per  tout,  and  fhall  jointly  emple'ad  and  be 
lecovw/,"^'  empleaded,  which  property  is  common  between  them  and  copar- 
ceners ; 
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ceners  j  but  joint-tenants  have  a  fole  quality  of  furvlvorfhip  which  bargain,  and 
neither  coparceners  nor  tenants  in  common  have.  faie,  reieafe, 

matian,  &c.  Co.  Lit.  i8o.  b.  (/>)  Or  by  other  limitations,  as  if  a  rent-charge  of  lo  /.  be  granted  to 
A.  and  2f.,  to  have  and  to  hold  to  them  two,  viz.  to  A.  until  he  be  mariied,  and  unto  B.  till  he  be  ad- 
vanced to  a  benefice,  they  are  joint-tenants  in  the  mean  time,  notwithllanding  the  feveial  limitations, 
and  MA.  die  before  marriage,  the  rent  (hall  furvive  ;  but  if  y^  had  married,  the  tent  Ihuuld  have  ceafed 
for  2  m-jiety  ;  ^  fic  e  con-verjo  on  the  other  fide.     Co.  Lit.  180.  b. 

Tenants  in  common  are  thofe  that  come  to  the  land  by  feveral  Lit.  §  192. 
titles,  or  by  one  title  and  feveral  rights;  as  if  there  be  three  joint-  Co.  Lit. 
tenants,  and  one  alien  his  part,  the  other  two  are  joint-tenants  of 
their  parts  that  remain,  and  hold  them  in  common  with  the  alienee  : 
fo,  if  joint-tenants  make  feveral  feoffments  or  gifts  in  tail,  or  leafes 
for  life,  the  feoffees,  donees  or  leffees  are  tenants  in  common. 

And  as  the  effential  difference  between  joint-tenants  and  te-  Co.  Lit. 
nants  in  common  is,  that  joint-tenants  have  the  lands  by  one  joint  '^9-  ^• 
title,  and  in  one  right,  and  tenants  in  common  by  feveral  titles,  or 
by  one  title  and  by  feveral  rights  \  this  is  the  reafon,  fays  my  Lord 
Cokey  that  joint-tenants  have  one  joint  freehold,  and  tenants  in 
common  have  feveral  freeholds,  though  this  property  is  common 
to  them  both,  viz.  that  their  occupation  is  undivided,  and  neither 
of  them  knoweth  his  part  in  feveral. 

Hence  it  appears,  that  the  wife  of  a  joint-tenant  cannot  be  en-  3  Co.  27. 
dowed  ;   as  if  lands  are  given  to  two  men  and  their  heirs,  or  the  *-'"•  Lit.  30. 
heirs  of  their  two  bodies,  and  one  of  them  dies,  his  wife  fiiall  not  be  ^"  '^l'  ^' 
endowed,  but  it  fhall  go  to  the  furvivor,  who  then  is  in  from  the  tit.  Do-wer, 
firft  feoffor  or  donor,  and  may  plead  it  as  an  original  feoffment  or  4?  84.  Cro 
gift  to  himfelf,  and  fo  is  paramount  her  title  of  dower,  which  is  p^tk^^~'-ia. 
not  complete  till  her  hufbandls  death ;  and  one  book  fays,  it  was 
the  ancient  courfe  in  mortgages  to  make  the  ellate  to  tv.-o,  in  order 
to  prevent  the  mortgagee's  wife  of  dower. 

But  the  wife  of  a  tenant  in  common  fhall  be  endowed  ;  for  there,  Lit.  §  44, 
no  furvivorfliip  takes  place,  but  each  moiety  (a)  defcends  to  the  4-5'    ^o- 
refpeflive  heirs  of  the  refpeclive  tenant  in  common,  and  in   fuch  .'  '  ^^'   ' 
cafe  the  dovver  fhall  be  affigned  in  [I?)  common  too  ;  for  (he  can-   {a)  And  it 
not  have  it  otherwife  than  her  hufband  had.  ^•'.^'^  ^°^^ 

adjudged 
that  .a  writ  of  dower  will  lie  againft  the  heir  of  the  tenant  in  common  before  partition  made.     3  Lev.  84. 
Suttjn  and  Rolf,     [i?)  And  not  by  metes  and  bounds  j   foi-  which  -z'ide  Brownl.  127.     Roll.  Abr.  6S2. 
Perk.  §413- 

Alfo,  if  there  be  two  Joint-tenanfs,  and  one  releafe  to  the  cthei",  Co.  Lit.  9. 
this  paffcth  a  fee  without  the  word  heirs,  becaufe  it  refers  to  the  -'^°'  ^' 
whole  fee,  which  they  jointly  took,  and  are  poffeffed  of  by  force  of 
the  firfl:  conveyance  ;  but  tenants  in  cotnmon  cannot  releafe  to  each 
Other  ;  for  a  releafe  fuppofeth  the  party  to  have  the  thing  in  de- 
mand ;  but  tenants  in  common  have  feveral  diftinfl:  freeholds,  whicU 
they  cannot  transfer  otherwife  than  as  perfons  who  are  fole  feifed. 

If  lands  be  given  to  A.  and  B.  and  the  heirs  oiA.y  B.  who  is  only  21  H.6. 51. 

joint-tenant  for  life,  cannot  furrender  his  ellate  to  A.,  for  he  is  \^°^l'r 
/■  T  J      •  u  f  •    '•-.  Abi.  S6. 

leiied  with  him  per  mie  ^  per  tout. 

If  land  be  given  jointly  to  two,  upon  condition  that  they  fhall  Winch.  3.. 

not  alien,  and  one  of  them  releafe  to  the  otlier,  it  is  no  breach  of  R^ym.  413. 

the  condition. 

c  If 


672  Jioint'ttnmtis  and  Ccnant^  in  common: 


Owen,  152.       If  there  be  two  joint-tenants  of  land  holden  by  heriot  fervice^ 

Butler  and     ^^^j  Qj^g  (Jig^  the  Other  fliall  not  pay  heriot  fervice  ;  for  there  is  no 

^'^  "*        change  of  the  tenant,  the  furvivor  continuing  tenant  of  the  whole 

land. 

iaik.392.         And   although  tenants  in  common  have  feveral  freeholds,  yet 

P'-  4-.    _       one  tenant  in  common  cannot  difTeife  the  other,  otherwife  than  by 

f^lj"^  *      an  a<Slual  difleifm,  as  turning  him  out,  and  hindering  him  to  enter  j 

but  a  bare  perception  of  the  profit  is  not  enough. 


(B)  What  Perfons  may  be  Joint-tenants  or  Tenants 
in  common. 

Co.  Lit.  A  N  alien  and  fubje<fi:  may  be  joint-tenants,  ^  nullum  tempus  oc- 

180.  b.         r\  currit  regi ;  therefore,  if  an  alien  and  fubjeO:  born  purchafe 

lands  to  them  and  their  heirs,  the  furvivorfhip  (hall  take  place  till 

ofBce  found ;  but  the  ofEce  found  entitles  the  king,  and  fevers  the 

joint-tenancy. 

Co.  Lit.  If  a  villein  and  another  perfon  purchafe  lands  to  them  and  their 

186.  a.         heirs,  the  lord  of  the  villein  may  enter  into  a  moiety. 

C0.Lit.189.       Bodies  politick  or  corporate  cannot  be  joint-tenants  with  each 

b.  190.  a.     other,  neither  can  a  corporation,  whether  fole 'or  aggregate,  be 

aSand.  \\q.  joint-tenant  with  a  natural  perfon  •,  and  therefore,  if  land  be  given 

to  two  bifhops,  or  abbots,  or  parfons,  and  their  fucceflbrs,  they  are 

tenants  in  common  at  firfl,  and  have  no  joint  eftate  for  life  ;  for 

they  take  in  their  politick  capacities  in  right  of  their  churches  or 

houfes  :  fo,  if  land  be  given  to  the  king  and  a  fubje£l:,  and  their 

heirs,  or  if  the  crown  defcend  to  a  joint-tenant,  or  if  lands  be  given 

to  a  layman  and  a  parfon,  and  to  the  heirs  of  one,  and  fucceflbrs 

of  the  other,  they  are  tenants  in  common,  for  the  fee  veils  in  them, 

in  feveral  capacities. 

Co.  Lit.  But  if  a  leafe  for  years  or  other  perfonal  thing  be  given  to  a 

190.  a.        layman  and  biftiop,  ^'j.,  they  are  not  tenants  in  common,  but 

joint-tenants  ;  for  as  no  chattel  perfonal  can  go  in  fucceflion,  they 

muft  both  take  in  their  natural  capacities. 

21 E.  3. 50.       Difleifors  may  be  joint-tenants,  and  upon  the  death  of  one  of 

b.  z  Roll,    tj^gjod  the  furvivor  fliall  have  the  whole  ;  for  the  ri"ht,  fuch  as  it 

was,  contmued  jomtly  m  them. 
21 E.  3. 50.       Infants  may  be  joint-tenants,  and  if  there  be  two  infants  jolnt- 
Ab  *gl°"*    tenants,  who  alien  in  fee,  and  one  of  them  die,  the  furvivor  fhall 
have  the  whole;  for  notwithftanding  the  alienation,  the  joint-te- 
nancy is  not  fevered,  by  reafon  of  the  pofTibility  of  defeating  it  by 
writ  dumfuit  infra  ataUm. 
Lit.  §291,        Baron  and  feme  may  be  joint-tenants  ;  but  herein  it  is  to  be  ob- 
^"^f:  ^"'^'   ferved,  that  hufband  and  wife  being  confidered  but  as  one  perfon 
copyhold        ij^  \i.vfy  if  an  eftate  be  made  to  hufband  and  wife,  and  a  third 
eitate,  and     perfon,  and  their  heirs,  the  hufband   and  v.'ife  take  but  one  {a) 
der'thereof"  ^^°'^^y>  ^^  ^^"^^  pcrfon  the  Other. 

in  the  names  of  himfclf,  his  wife,  and  daughter,  and  their  heirs,  which  he  afterwards,  as  vifible  owner 
tliereofj  mortgsged  to  J,  S.     On  a  bill  brought  by  the  mortgaees  againlt  the  mother  and  daughter,  to 

dikovcr 


SfointtcnantiSf  antj  Ccnant0  in  tommon*  6j^ 

Olfcovcr  their  title  and  to  fat  afide  their  eftates  as  fraudulent  agiinft  the  mortgagee,  who  was  a  purchaferj 
it  was  hoiden  by  the  court  not  to  be  fraudulent,  and  that  the  hu&aud  and  w'.t'c  took,  one  moiety  by  en- 
tierties,  which  the  hufbaiid  could  no:  alien,  nor  difpofe  of  fo  as  to  bind  the  wife,  and  that  thj  other 
moiety  was  well  veiled  in  the  daughter,     z  Vern.  120.  Buck  v.  Andrews. 

Alfo,  baron  and  feme  being  one  perfon  in  law,  there  can  be  no  Co.  Lit. 
moieties  between  them  of  an  eflate  given  to  them  jointly  during  ^^7-  ^• 
coverture  ;  and  therefore  if  lands  be  given   to  hufoand  and  wife, 
and  their  heirs,  the  hufbaud  cannot  during  the  wife's  life  difpofe 
of  any  part  of  them,  but  the  whole  mud  go  to  the  furvivor. 

But  if  an  eftate  be  made  to  a  man  and  a  woman,  and  their  heirs,  Co.  Lit. 
before  jnarriage,  and  after  they  marry,  the  hufoand  and  wife  have  ^^7-  b. 
moieties  between  them. 

And  as  there  can  be  no  moieties  between  hufband  and  v/ife  of  an  C0.Lit.1S7, 
eftate  given  to  them  daring  marriage,  it  hath  been  hoiden,  that  if 
the  hufband  be  attainted  and  executed,  the  wife  Ihall  by  her  peti- 
tion regain  all  fuch  lands  conveyed  jointly  to  her  and  her  hufband. 

If  an  eftate  be  made  to  a  villein  and  his  wife  being  free  and  C0.Llt.187, 
to  their  heirs,   albeit  they  have  feveral  capacities,  viz.  the  villein 
to  purchafe  for  the  benefit  of  the  lord,  and  the  wife  for  her  own, 
yet  if  the  lord  of  the  villein  enter,  the  wife  furviving  {hall  enjoy 
the  whole ;  becaufe  there  are  no  moieties  between  them. 

It  is  faid,  that  if  a  deed  of  feoffment  or  grant  of  a  reverfion  be  C0.Lit.1S7, 
made  to  them  whilft  fole,  and  then  they  hitermarry  before  livery 
or  attornment,  that  they  take  no  moieties;  but  if  they  had  been 
feifed  of  an  ufe  by  moieties  before  27  i/.  8.  cap.  10.  and  fuch  ufe 
had  been  executed,  by  the  ftatute,  they  fliould  have  had  the  eftate  of 
the  land  by  moieties  -,  for  they  (hould  have  the  eftate  in  fuch 
plight  as  they  had  the  ufe. 

If  hufband  and  wife  vouch,  and  recover  by  force  of  a  warranty  C0.LIt.1S7. 
made  to  them  when  fole,  yet  they  fliall  have  no  moieties  in  the 
eftate  recovered. 

If  ,^.  make  a  feoffment  to  the  ufe  of  hlmfelf  and  fuch  wife  as  he  Co.Lit.iS8. 
(ball  marry,  and  afterwards  take  a  wife,  he  and  his  wife  are  joint-  S°'  ^°^' 
tenants,  though  he  were  feifed  of  a  qualified  fee  before  the  mar-     ^  ^*  ^    ' 
riage,  and  the  wife  had  nothing  ;  for  by  the  inarriage  the  contingent 
eftate  vefted  in  them  both  at  the  fame  time  by  the  iaid  limitation. 

If  ,^.  purchafe  a  nvalk  in  a  chafe^  and  take  the  patent  thus,  to  2  Vern.  67. 
himfelf  and  his  wife,  and  one  J.  S.,  for  their  lives,  and  the  life  of  '^°"«d  be- 
the  longeft  liver  of  them,  and  afterwards  A.  die  indebted,  this  dom  and 
purchafe  is  not  afTets  -,  for  it  ihall  be  prefumed  to  be  intended  an  Eridgss. 
(<3)  advancement  and  provifion  for  the  wife  ;  for  fhe  cannot  be  a  (^)  J.^'^^'J^ 
truftee  for  her  hufband,  and  therefore  \'ciQ  fhall  enjoy  the  benefit  inpuichafe 
of  it  during  her  life  ;  but  after  her  deceafe  in  cafe  J.  S.  fbould  of  lands  on 
furvive  her,  then  to  be  a  truft  for  the  executor  of  the  hufband,  and  *  ^^'"^'''^ 

,  -^  »  conlidera- 

applied  towards  the  payment  of  his  debts.  tion,  and 

tl  e  father  afterwards  devifes  thofe  lands,  the  court  of  Chancery  wiil  not  fuppnfe  the  concurrence  of 
the  fon  was  only  in  truft  for  the  father,  but  that  he  was  maje  j'linc-tenant  for  his  own  advantage  J 
and  this,  it  is  faid,  was  the  ancient  way  of  purchafing  to  avoid  wardlhips.  Chan.  Ca.  28.  Scroope  t. 
'Scroope. 

A  leafe  is  made  to  A.  and  to  hufband  and  wife,  viz.  to  A.  for  Co.  Lie 
life,  hufband  in  tail,  wife  for  years  j  in  this  cafe  each  of  the  three  i^?*  t*" 
has  a  feveral  eftate. 

Vol.  III.  X  X  U 
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2  Co.  61.  If  ail  eftale  be  limited  to  hulLand  and  wife  and  the  heii'S  of  the 

Cro.  Eiiz.     boily  of  the   hufband,  they  arc  joint-tenants  for  life,  and  the  in- 
Po°h*^2'.     heritance  is  fo  executed  in  him,  that  if  he  makes  a  feoffment,  this 
Dyer,  9.       will  be  a  clilcontinuance  to  his  iflue  ;  but  if  he  fuffcrs  a  common 
pi.  22.  Cro   recovery  witli  fingle  voucher,  this  will  bind  neither  the  iffue,  nor 
tco?s°       2ny  remainders,  becaufe  his  wife  was  feifed  of  the  whole  jointly 
Moor,  210.  witii  him,  and  not  of  part,  and  there  are  no  moieties  between  them, 
Yeiv.  131.    jjj^j]  therefore  it  cannot  be  good  for  any  part  -,  but  the  feoffment 
SiTm-'        deals  with  the  poflefiion,  and  gives  It  away  by  folemn  livery  ;  and 
therefore  to  preferve  the  warranty,  this  amounts  to  a  difcontinu- 
ance,  and  the  iffue  fliall  be  put  to  his  forwedon  in  defcender^  and 
thofe  in  remainder  to  X^Citxx  fonnedon  in  remainder  \  and  if  the  huf- 
band levies  a  fine,  this  vt'ill  bind  the  ilfue,  by  the  flatutes  4  H.  7. 
cap.  24.  and  32  //.  8.  cap.  36. 
Roll.  Abr.  And  as  the  hufband,  being  jointly  feifed  with  his  wife  of  the 

34^'  lands,  cannot  alien  them;  fo  neither  can  he  charge  fuch  lands; 

and  therefore,  where  the  hufband  in  fuch  cafe  acknowledged  a  re- 
cognizance, and  died,  it  was  holden,  that  the  wife  Ihould  hold  the 
lands  dlfcharged. 
/i'5'E.  3. 10.       Hufband  and  wife  may  be  joint-tenants  of  a  leafe  for  years^  or 
Koii.  Abr.    o,.],(.j-  chattel  (<j)  real,  as  well  as  of  a  freehold  or  eftate  of  inherit- 

'549  • 

(l,)  But  If     ance. 

goods  arc  given  to  a  hufband  and  wife,  tlie  wife  ihall  not  have  tliem  by  furvivoifhip,  but  the  executor  of 
the  bulbaiid.     43  H.  3.  10.     Roil.  Abr.  349. 

4SE.  3.  12.  So,  if  {b)  a  ftatute  be  acknowledged  to  baron  and  feme,  they 
b.    Bro.      ^yg  ioint-tenants  of  this,  and  tlie  feme  fliall  have  all  by  furvivor- 

Daron  and  n  ■  ■* 
Feme,  24.  ^^'^P' 
Jloll.  Abr,  342.  Sug.  S.  C.     (i  j  So,  If  an  ohllgatlon  be  made  to  baron  and  feme.     Roll.  Abr.  342. 

2Ver«.  6S3.  Alfo,  it  hath  been  ruled  in  Chancery,  that  where  the  hufband 
lends  out  money  in  the  names  of  himfelf  and  his  wife,  upon  mort- 
gages and  bonds,  and  dies,  tliat  the  wife  is  entitled  to  the  money 
by  furvivoriiiip,  if  there  are  aflets  fufhcient  to  pay  the  hufband's 
debts. 
Roll.  Abr.  But  where  the  hufband  is  Jointly  pofTeffed  of  a  leafehold  interefl, 
3'>3-  or  other  perfonal  thing,  lie  may  difpofe  of  it  in  his  life-time  with- 

out the  confent  or  concurrence  of  his  wife. 
Co. Lit. 3 51.       i)Ut  if  a  leafe  be  made  to  baron  and  feme  for  years,  the  baron 
Roll.  Aor.    cannot  devife  the  term  ;  for  the  feme  is  in  by  furvivorfliip  befoi'e 
'^'^^'  the  devife  takes  eflecl:. 

10 Co.  i;i.  Alfo  if  a  leafe  be  made  to  baron  and  feme  for  their  lives,  re- 
Godb.  139.  jnainder  to  the  furvivor,  or  to  the  executors  of  the  furvivor  of 
Futton,  jT.  them,  and  the  baron  grant  the  term,  and  die,  this  will  not  bar 
aRoU.Abi.  the  wife  furvivingi  becaufe  tiie  wife  had  but  a  poifibilitv,  and  no 
fP^-3-     interefl. 

Foph.  5. 

Cro.  Eiiz.841.     Co.  Lit.  46.  b.     Roll.  Abr.  344. 

2  Co.  Lit.  •  If  the  baron  be  indebted  to  the  king,  and  purchafe  land  for 
J  Roiif  Abr"  y^"^^>  ^°  ^^"^'  ^""^  ^^s  w'lic^  and  die,  this  land  faall  be  put  in  exe- 
-4. "this  is  '  cution  for  the  debt,  becaufe  the  baron  hath  power  to  difpofe  of 
n.ide  a         the  term. 


3iOint-4cnanti0f  anti  Cenantsf  in  commom  675 

If  a  (a)  rent-charge  be  granted  to  a  man  and  a  woman  for  Roll.  Abr. 
years  who  afterwards  intermarry,  and  after  arrearages  incur,  and  p°- 
after  the  baron  die,  the  feme  (hall  have  the  refidue  of  the  rent,  baron  and 
and  alfo  the  arrearages  in  a  writ  of  annuity,  becaufe  they  parti-  ion  and 
cipate  of  the  nature  of  the  principal.  feiTed*"^ 

renC-fervice  for  their  lives,  the  rent  incurs,  and  after  the  b^ron  dies,  the  feme  fliall  have  the  arrearages 
incurred  during  the  coverture.     29  E.  3.  140.     Moor  8S7.  pi  1248,     Hob.  208.     Cro.  Eliz.  791. 

If  there  be  a  baron  and  feme  joint-tenants  for  Hfe,  and  the  Roll.  Abr. 
baron  few  the  land,  and  die  before  feverance,  his  executor  {hall  7^7'    Co. 
have  the  emblements,  and  not  the  feme  -,  and  it  is  faid,  there  is  Nov,  149.* 
no  diverfity  between  this  and  where  the  baron  is  feifed  in  right  of  s.  c.  and 
the  feme.  'j?'.""" 

divided 
thereupon.  Dyer  316.  S.  C.  cited  in  margin  to  have  been  aJjudged  accordingly.  Cro.  Eliz.  61.  cited 
to  have  been  adjudged  ;  &  •videO\itn.  102.  and  2  Vern.  322.  where  J.  S.,  on  his  marriage  fettled  lands 
to  the  ufe  of  himfelf  and  his  wife  for  their  lives,  and  of  the  furvivor  of  them,  remainder  to  the  heirs  of 
their  two  bodies  ;  and  the  hulhand  dying  and  leaving  ths  ground  fown  with  corn,  the  queftion  was,  whe- 
ther the  emblements  on  the  land  fettled  as  aforefaid  Ihould  go  to  the  wife,  or  to  the  executors  of  the 
hulband,  and  the  court  of  Chancery  piopjfed  to  eafth  to  take  a  moi-ty,  which  was  agreed  to.  z  Vern. 
312-3. 

(C)  Of  what  Things  there  may  be  a  Joint-tenancy 
or  Tenancy  in  common. 

'TTHERE  may  be  a  joint-tenancy  not  only  of  lands  and  tene-  Co.  L!t. 
-■■     ments  but  alfo  of  chattels  perfonal,  as  well  as  real,  fuch  as   i^'-  ^• 
leafes  for  years,   a  horfe,    i5fc.  for  where  two  come  to  thefe  by  ^br^S/. 
a  joint  gift  or  purchafe  they  (hall  furvive,  and  not  go  to  the 
executors  of  the  party. 

But  an  exception  is  to  be  made  of  two  joint-merchants  ;  for  the  Co.  Lit. 
wares,  merchandizes,  debts,  or  duties  that  they  have  as  joint-  '^^•** 
merchants  or  parceners  (hall  not  furvive,  but  fliall  go  to  the  exe- 
cutors of  the  deceafed  ;  and  this  per  legem  mercatoriamy  which  is 
part  of  the  laws  of  this  realm,  for  the  advancement  and  continu- 
ance of  trade  and  commerce;  which  being  pro  bono  publicoy  the 
rule  is,  that  Jus  accrejcendt  inter  mercatsres  pro  henejtcio  commercii 
locum  non  habet. 

But  though  there  is  no  furvivorfhip  between  merchants,  yet  if  CartTi.  170- 
there  are  two  joint-merchants,  or  two  who  are  jointly  poflefTed  of  ^"    ^^^? 
goods  in  the  way  of  trade,  who  cafually  lofe  them,  and  after-  drews, 
wards  one  of  them  dies,  the  furvivor  alone  may,  it  feems,  bring  Show.  188. 
trover  for  them;  for  the  adlion  mufl  neceflarily  furvive,  though  Comb. 474. 

%  .  r   •     T  •  3  Lev.  290> 

the  intereft  doth  not,  otherwife  there  would  be  a  failure  of  jukice  ;  s.  c. 
becaufe  the  furvivor  and  the  executor  of  him  who  is  dead  cannot 
join  in  the  a£l:ion,  for  that  their  rights  are  of  fcveral  natures, 
and  there  muft  be  feveral  judgments  ;  but  it  being  holden  clearly, 
that  if  this  was  any  plea,  it  mud  have  been  in  abatement,  for  this 
reafon  the  books  fay  the  principal  point  was  not  determined. 

Alfo,  there  may   be  tenants  in  common  of  chattels  real  or  Lit.  ^  320. 
perfonal,  entire  or  feveral,  as  leafes   for   years,    wards,    horfes,  ^"'  ^"^• 
^c.  as  when  any  of  thofe  who  were  joint-tenants  of  them  grant  ^^^* 

2L  X  2  over 


Co. 

Lit. 

»9'9 

.  a. 

Co. 

Lit. 

JyO. 

.  a. 
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over  their  iivtereft  to  a  flranger,  the  grantee  and  the  other  arft. 
tenants  in  common. 

Alfo,  if  there  be  two  tenants  in  common  of  a  feijjnory,  and 
a  ward  fall,  they  are  tenants  in  common  of  the  wardiliip  as  well 
of  the  body  as  land  ;  and  fo  it  is,  if  the  land  efcheat  to  them, 
they  ihall  be  tenants  in  common  thereof. 

If  a  corody  be  granted  to  two  men  and  their  heirs,  in  this  cafe, 
becaufe  the  corody  is  uncertain,  and  cannot  be  fevered,  it  fhall 
amount  to  a  feveral  grant,  to  each  of  them  one  corody  j  for  the 
pcrfons  are  feveral,  and  the  corody  is  perfonal. 
Vern.  217.  If  two  take  a  leafe  jointly  of  a  farm,  the  leafe  fliall  furvive  j 
but  the  Itock  on  the  farm,  though  occupied  jointly,  Ihall  not  fur- 
vive;  neither  (hall  a  flock  ufed  in  a  joint  undertaking  in  the  way 
of  trade  furvive ;  and  therefore,  it  is  faid  not  to  be  neceflary  lit 
articles  of  copartnerlhip  to  provide  againfl  it. 


(D)  How  a  Joint-tenancy  is  created. 


A  Joint-tenancy  may  be  created  by  (a)  fine,  recovery,  bargain, 
*^  and  fale,  releafe,  confirmation,  (s'c. 


Co.  Lit. 
180.  b. 
(a)  But  it  is 

faiJ,  that  a  ^nt  fur  coruxan  e  de  droit  cane  tva,  fefc.  cannot  be  levied  to  two,  and  their  heirs  ;  for  the  end 
of  fines  being  to  fettle  t!ie  pofTcffion  not  only  for  the  prefent,  but  for  ever,  the  admittance  of  fuch  fine 
would  not  anfwer  that  end  ;  for  befides  the  uncertainty  which  of  the  conuzees  fhould  furvive  and  enjoy 
the  land,  the  fine  itfelt'  cannot  operate  according  to  tht;  linnitation  ;  for  the  furvivor,  by  the  privilege  of 
joint-tenancy,  (hall  enjoy  the  whole,  and  for  ever  exclude  the  heirs  of  the  other  conufec  ;  befides,  the 
tine,  being  equivalent  to  a  judgment,  ought  to  decide  and  fettle  the  right  of  the  fee.  z  Roll.  Abr.  19. 
Co.  Redding  oil  Fin<:s,  5.  9. 

Lit.  §270.  Alfo,  a  joint-tenancy  may  be  created  by  (b)  a  difleifm  ;  as,  if 
^8  ^h'  ^^°  ^^  mote  diffeife  another  of  lands,  i^'c.  to  their  own  ufe,  they 
{i)  And  as  are  joint-tenants,  but  if  to  the  ufe  of  one  of  them,  he  to  whofe 
there rnay  be  ufe  is  fole  tenant,  and  the  others  coadjutors. 

joint- te- 
nants by  difTeifen,  fo  there  may  be  joint-tenants  by  abatement,  intrufion,  or  ufurpation.     Co.  Lit.  181. 
a.  &f  i/Ziii  Vaugh.  I S9. 

Co.  Lit.  If  a  dilTeirm  be  made  to  the  ufe  of  two,  and  one  ajTrec  at  one 

go  •  '  o 

iss,  a.         time,  and  another  at  another  time,  yet  they  are  joint-tenants  ;  for 
aLeon. 223.  every  fubfcquent  aflent  is  equal  to  a  command  precedent,  and  if 
both  had  commanded  the  difieifin,  the  firft  a6l  had  been  the  a£l 
of  both,  and  therefore,  from  that  a6l  done,  they  are  now  efteem- 
cd  as  joint-dlfleifors. 
€0.  Lit.  Yet  it  is  laid  down  as  a  general  rule,  that  joint-eftates  muft  veft  at 

once,  and  that,  therefore,  if  a  leafe  for  life  be  made  to.^^.  remainder 
to  the  heirs  of  jf.  S.  and  J.  N.  then  living,  the  heirs  cannot  be 
joint-tenants  ;  but  it  feems  that  in  this  cafe  they  are  tenants  In 
common  ;  for  when  J.  S.  dies,  his  heir  hath  either  a  fole  property 
of  the  fee,  or  hath  it  with  others,  becaufe  there  is  none  in  being 
to  take  it  with  him ;  and  if  he  had  a  fole  property  of  the  fee,  it 
•  cannot  alter  without  fome  aft  of  his  own  ;  but  he  cannot  have  a 
fole  property  in  the  whole  remainder,  for  that  were  exprefsly  con- 
trary to  the  conveyance  j  he  muft,  therefore,  have  a  fole  property 
of  the  fee  in  a  moiety,  which  is  a  tenancy  in  common. 

4  But 


iSS.  a. 
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But  in  cafe  of  a  ufe.  perfons  may  be  joint-tenants  that  do  not  Co.  Lit. 
take  at  the  fame  time  j  as,  if  a  man  enfeofFs  fuch  a  one  to  the  ufe   ^^^-  ^• 
of  himfelf  for  life,  and  of  fuch  a  wife  as  he  Ihall  afterwards  take,   D,.er°'^4o.' 
they  are  joint-tenants  ;  for  here,  the  hufband  lias  no  property  in  Co.  loi. 
the  land,  neither  Jus  in  re  nor  ad  rem,   but  the  feoifee  has  the  ' .'  ^'.^  """^ 
whole  property,  at  firfl.  to  the  hufband  only,  and  upon  the  con-  necei'ruy  ^ 
tingency  of  the  marriage,  to  them  both  entirely;  and  this  is  the  thatciseef- 
only  rule  in  equity  to  fupport  tlie  trui'l  in  the  fame  manner  the  I^;  =  ^'^ "^^ch 
parties  have  limited  it  ;  and  now  by  the  ttatute  of  ufes  it  is  exe-  ihouid  be 
cuted  in  the  fame  form  it  was  governed  in  equity.  veiled  acth? 

fame  period, 
which  is  infifted  upon  by  Sir  Wm.  BLickftone,  iComm.  iSo,  is,  if  not  contradided,  rendered  doubtful 
by  feveral  authorities.  Aylor  v.  Chep,  Cro.  Ja.  259.  Earl  of  Suflex  v.  Tcaiple,  i  Li.  Rayra.  311. z. 
Stxatton  V.  Beft,  z  Br.  Ch.  Rep.  240.] 

If  a  man  enfeoffs  or  levies  a  fine  to  A,  in  fee,   to  the  ufe  of  RoU.  Abr. 
himfeif  and  i^.  and  their  heirs,  they  are  at  common  law  joint-  ?}'• 
tenants  of  the  ufe:  for  the  eftate  in  a  ufe  vefts  according  to  the  \}^°'  ^^' 

r     1  ■  1-1  1  •  ,-    •        1  Huitoniiz. 

intent  or  the  parties,  which  was  to  place  the  entire  ufe  in  them^ 
and  the  poflelEion  only  in  A.  and  fince  the  ftatute  executes  the 
poiTeinon  in  the  fame  manner  as  the  ufe  was,  they  are  not  tenants 
in  common,  as  one  in  by  the  common  law,  and  the  otlier  by  the 
ftatute,  but  joint-tenants  by  the  words  of  the  ftatute. 

If  a  man  enfeofts  A.  to  the  ule  of  A.  and  5.  they  are  joint-  2  Roll.  Abr. 
tenants,  though  B.  gave  no  confideration,  becaufe  the  ufe  is  dif=  79^« 
pofed  of  exprefsly  to  him. 

If  a  charter  of  feoffment  be  made  between  A.  of  the  one  part,  13  Co.  54. 
and  5.  and  C.  of  the  other  part,  and  A.  give  lands  to  B.  haheti-  ^"f''^-  ^^^' 
diim  to  B.  and  C.  and  their  heirs,  C.  takes  nothing  by  the  habeu' 
dum,  becaufe  all  the  lands  were  given  to  B.  and  confequently,  C. 
cannot  hold  thofe  lands  which  are  given  before  to  anotlier ;  but 
in  this  cafe  if  the  habendum  had  been  to  B.  and  C.  and  their  heirs, 
to  the  ufe  of  B.  and  C.  this  had  been  a  good  limitation  of  the  ufe, 
and  confequently  the  ftatute  would  carry  the  pofTeihon  to  the  ufe, 
and  B.  and  C.  thereby  become  joint-tenants. 

If  lands  are  given  to  a  woman  arid  the  heirs  of  the  body  of  ^  RolL  Abr. 
her  hufband  who  is  then  dead,  it  is  faid  that  the  wife  and  the  ilfue  416. 
of  the  hufband  are  joint-tenants  for  life,  with  remainder  to  the       °"  ^  - 
iffue  in  tail ;  for  fince  they  are  nam.ed  to  take  in  polfelfton  with 
the  wife,  if  they  fhould  only  take  an  eflate  for  life,  the  donor 
would  have  the  land  again,  though  there  were  ftiU  heirs  of  the 
body  of  the  hufband;  and  whoever  anfwers  that  defcription  is 
comprifed  within  the  words  of  the  gift ;  therefore,  they  ihall  alfo 
have  a  remainder  in  tail. 

If  a  man  has  iffue  only  two  daughters,  and  devifes  his  lands  to  Cro.  Ei«. 
them  and  their  heirs,  this,  though  it  be  a  devife  to  the  heir  at  ^J>\- 
law,  (for  fo  are  the  daughters,)   makes  them  joint-tenants,  in  -Lev*,  il*. 
which  fur\'ivorfhip  Ihall  take  pbce  j  for,  by  the  will,  the  quality  of 
the  eftate  is  altered. 

If  lands  be  devifed  to  two,  to  have  and  to  hold  to  one  for  life,  Co.  Lit. 
and  the  other  for  years,  they  are  not  joint-tenants  ;  for  an  eflate  '^^'  *? 
of  freehold  cannot  ftand  in  jointure  with  a  term  for  years  ;   nor 
can  a  reverfion  upon  a  freehold,  ftand  in  joiuture  with  a  frecholti 
and  inheritance  in  poflefnon. 

Xx  3 
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(E)  How  a  Tenancy  in  common  is  created, 

Co.  Lit.  'TpENANTS  in  common,  as  hath  been  faid,  are  thofc  that  come 
189.  a.  X     fQ  the  land  by  fcveral  [a)  titles,  or  by  one  title  and  I'everal 

one  and  hi^  eights,  and  they  have  the  pofTeflion  in  common,  though  feveral 
anccftors,  or  rights,  and  it  may  be  by  purchafe,  defcent  or  prefcription. 

they  whofe 

eftate  he  hath  in  one  moiety,  have  hotden  in  common  the  fame  moiety  with  the  other  tenant,  which  hath 
the  other  moiety,  and  with  his  ancellois,  or  with  thofe  wiioic  eftate  he  hath,  undivided,  time  out  of  mind. 
Lit.  §  310.     Co.  Lit.  i(;5. 

C3.Lit.j89.  If  there  be  three  joint-tenants,  and  one  alien  his  part,  the 
other  two  are  joint-tenants  of  their  parts  that  remain,  and  hold 
them  in  common  with  the  alienee. 

Lit.  §  309.  So,  if  there  be  tv\o  corparceners,  and  one  of  them  alien  her 
part,  the  alienee  and  other  coparcener  are  tenants  in  common. 

Co.  Lit.  189.       Alfo,  if  joint-tenants  make  feveral  feoffments  or  gifts  in  tail, 

''•  or  leafes  for  life,  the  fcofTees,  donees,  or  leflees  are  tenants  in 

common. 

Co.  Lit.  190.       If  land  be  given  to  two,  habaid.  the  one  moiety  to  one  and  hi$ 

'•  heirs,  and  the  other  moiety  to  the  other  and  his  heirs,  they  are 

tenants  in  common. 

Co.  Lit.  190.  So,  if  one  feifed  in  fee,  enfeoff  another  of  a  moiety,  or  third  or 
fourth  part,  without  any  afTignment  of  it  in  feveralty,  the  feoffee 
and  feoffor  are  tenants  in  common. 

C».  Lit.  191.  If  there  be  two  joint-leflees  for  life,  and  one  grant  all  that  be- 
longs to  him  to  another,  the  grantee  anJ  the  other  leffee  are  te- 
nants in  common  as  long  as  both  leflees  are  alive,  and  the  leffpr 
fliall  enter  into  a  moiety  by  the  death  of  either  of  them  y  becaufe 
by  fuch  grant  the  jointure  v\'as  fevered  ;  and  it  makes  no  difference 
in  this  cafe,  if  the  joint-leafe  was  made  by  thefe  words  hahend.  to 
them  two  for  their  lives,  and  to  the  furvivor  5  for  exprejjlo  eorian 
qu£  taclte  infunt  nihil  operatur,  ^ 

Lit.  \  3C4.        If  there  be  three  joint-tenants,  and  of  them  releafe  to  one 

Co.  Lit.  193.  pf  j.|.jg  other  two  all  his  right,  as  to  this  third  part,  he  to  whom 
the  releafe  was  made  and  the  other  joint-tenant  are  tenants  in 
common ;  but  as  to  the  other  two  thirds,  they  continue  joint- 
tenants  as  before. 


(F)  What  Words  create  a  Joint-tenancy,  and  not  a 
Tenancy  in  common,  ^  e  cofiverfo, 

2  Ron.  A  ^  *°  ^^'^  words  which  create  a  joint-tenancy,  and  not  a  te- 

tco.^3°'.  .  nancy  in  common,  we  muft  diflinguifh  between  the  opera- 
2  Vern.323.  t'ons  words  have  in  a  conveyance,  and  in  a  lafl  will  or  teftament, 
(i)  That  in  which  the  intention  of  the  teftator  is  chiefly  to  govern  ;  if 
diSncr  therefore,  an  eflate  be  given  to  two  equally  divided,  or  equally 
■where  it  is  to  (^)  to  be  divided,  thefe  words  in  [c)  a  conveyance  do  not  make 

them 
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them  tenants  In  common,  or  fever  the  joint-tenancy,  which  was  two  equally 
at  firfl  jointly  conveyed  to  them.  divided, aad 

^  '  where  to 

two  equally  to  be  divided.  2  Vent.  365,  366.  Sliow.  Par.  Cafes  aio.  (f)  Copyhold  lands  were  fur- 
rendered  to  the  ufc  of  A.,  B.,  and  C,  and  their  heii  s,  equally  to  be  divided  between  them  and  their  heirs 
refpeClively  ;  and  Gould  and  Turten,  juftices,  held  it  a  ten.incy  in  common,  by  rcafon  of  ;ri  appr-.rent 
intent  of  the  parties  j  but  Holt,  Chief  Jullice,  hied  it  a  joinc-tenancy,  and  that  the  word  equally  im- 
ported no  more  than  to  have  alilce,  and  as  to  the  word  tiii:we<i  he  held,  that  did  not  import  a  tenancy  in 
common,  for  their  pofleirion  muit  be  entire  (^  pro  indiTijo  j  to  divide  would  be  to  deftroy  it ;  and  it  is 
ftrange  to  create  an  eftate  from  a  word  which  implies  only  what  would  deftroy  it.  SalJc.  391.  pi.  j. 
Ld.  Raym.  622.  Comyn.  Rep.  8S.  pi.  5S.  3  Salk.  206.  13.  See  12  Mod.  29(j.  But  this  cafe  being 
cited  Mich,  1730.  in  Ca«.  in  the  cafe  of  Stringer  and  Phillips,  was  faid  to  have  been  rcvcrfed,  according 
to  Lord  Holt's  opinion.  [But  Lord  Hardwicke  fays  in  Rigdcn  v.  Vallicr,  -  Vtz.  256.,  that  upon  fe.ucb, 
he  could  not  find  ti";at  this  judgment  was  reverfed,  or  that  a  writ  of  error  was  brought.  And  in  cafes 
©f  furrenders  of  copyholds,  it  feems  to  be  an  acknowledged  auihority.  Rigden  v.  Vall'itr,  uhifttpr* 
Goodtitle  V.Stokes,   i  Wilf.  341.       Denn  v.  Galkin,  Cowp,  660.  j 

Therefore  it  hath  been  hoiden,  that  in  cafe  of  a  conveyance,  there  Stringer  v. 
are  but  two  ways  of  making  a  tenancy  in  common  :    ly?,  Either  i^hiUips, 
by  Hmiting  the  eftate  to  take  exprefsly  as  tenants  in  common  :  Or,  the^Roiis. 
2<//j,  By  hmiting  a  moiety,  or  a  third,  or  other  undivided  part  to 
one,  and  the  other  moiety  or  a  third   to  another,   k^c.   and  that 
the  words  equally  divided  or  equally  to  be  divided^  would  not  create 
a  tenancy  in  common  in  a  deed  ;  but  they  (hould  be  joint-tenants 
where  the  chance  of  furvlvorfhip  is  equal,  and  that  chance  is  the 
meaning  of  the  words  equally  to  be  divided,  or  an  equal  percep- 
tion of  the  pro^.ts. 

Alfo,  if  a  man  make  a  feoffment  in  fee  of  20  acres  to  A.  and  Co.  Lit.  13S. 
B.  habendum  one  moiety  to  A.  and  the  other  moiety  to  B.  this  ''•  ^9°*  ''• 
habendum  makes  them  tenants  in  common  ;  for  though  the  prs- 
miffes  be  joint,  and  therefore  of  themfelves  would  operate  to  give 
a  joint  eltate  and  poflefhon,  yet  the  habendum  explaining  the 
manner  of  pofTeffing,  is  not  inconfiftent  or  repugnant,  becaufe  it 
makes  no  divifion  of  that  undivided  pofleffion  which  was  given  in 
the  premiffes. 

But  if  a  man  conveys  his   houfe  and   four  farms  to  truflees,  iVem.  323. 
upon  truft  that  his  two  fillers  may  cohabit  in  the  capital  houfe,  <-^i"k  v. 
and  equally  divide  the  rents  and  profits  of  the  four  farms  betwixt  [-'..)' for  if 
them  and  the  whole  to  the  furvivor  of  them,  this  fliall  be  a  joint-  the  context 
tenancy  ;  for  although  the  words  equally  to  he  divided  betwixt  them  ^'^  '■'?^.  ^^'^^ 
do  lometimes  in  a  will  make  a  tenancy  in  cofiimon,  yet  it  is  only  contrary  in- 
by  way  of  conllruction,  and  in  compliance  with  the  intent  of  the  tention, 
teftator  (a).  ''^^f'^  ""^^ 

^    '  will  not 

have  that  effi:£l.  As,  where  a  teftator  devifcd  the  refidue  of  his  eitate  to  truftces,  in  truft  to  pay  th:  intcreft 
and  profits  thereof  to  his  four  grand-d.\ughters,  equally  between  them,  fhare  and  ftiare  alike,  for  anJ 
during  their  refptd\ive  natural  lives  j  and  after  the  oeceafe  of  the  furvivor  of  them,  in  truft  to  pay  the 
principal  money  to  and  among  the  childien  ot  his  faid  grind-daughters,  equally  to  be  divided  betweea 
them,  fliare  and  fhare  alike  ;  and  two  of  the  grand-daughters  died,  leaving  children  j  it  was  hoiden, 
that  the  two  living  grand-djughters  took  the  whole  intereft  by  lurvivorfhip,  for  that  notwithftandirg  the 
words  "  equally  to  be  divided,  {hare  and  /hare  alike,"  the  context  /hewed  that  a  joint-tenancy  wa_  in- 
tended, as  the  intercrt  was  to  be  uivided  amongft  four  whilft  four  weie  alive  ;  amongft  three,  whilft  three 
were  tlivc  ;  and  nothing  was  to  go  to  the  children  whilft  any  of  their  mothers  was  living.  Armlfrong  v. 
Eldridge,  3  Br.  Ch.  Rrp.  21  5. — But  it  is  not  only  in  wills,  that  the  words  "  enually  to  be  divided,'* 
import  a  teaancy  in  common  :  they  admit  of  the  fame  conftruftion  in  deeds,  which  receive  their  o.-era- 
tion  from  the  ilatutcs  of  ufes.  Fiftier  v.  Wigg,  1  P.  Wms.  14.  Rigden  v.  Vailier,  2  Vez.  252  & 
3  Atk.  371.  Goodtitle  V.  Stokes,  1  Wilf.  541.  Denn  v.  G.ilken,  Cowp.  660.  It  is  othcrwile  ia 
common  law  conveyances.  Stones  v.  Hartley,  I  Vez  165.  ;  for  although  deeds  to  ufes  muft  be  can- 
Itrued  like  common  law  conveyances,  as  t»  words  of  iimi/ation,  yet  Lord  Hardwicke  faid,  that  as  to  ivords 
df  rfguLticn  er  medi/i.aiien  of  tie  rjlau^  he  faw  no  harm  in  conftruing  them  differently.     Jligden  v. 

X  X  4.  ValJier, 
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Vallier,  aVe«.s57.  But  this  dodtrino,  that  deeds  of  ufes  are  to  recfive  a  difrerent  conftruftinn  from 
common  law  conveyances,  hath  been  impugned  by  a  lace  decifion.  Suaiton  v.  Beft,  2  Br.  Ch.  Rep, 
233.     See  too  Staples  v.  .Maurice,  7  Br.  P.  C.  48.] 

Tv!oors58.  Thus  a  dcvlfe  to  two  equally,  and  their  heirs,  was  holden  to 

pi.7?9.  make  them  tenants  in  common;  for  in  a  will  the  intention  of 

Cox'ad-  the  te-(tator  is  to  govern,  and  no  words  which  have  a  meaning 

jjdisd  in  and  tend  to  illuCtrate  his  intention  can  be  rejecled  •,  and  therefore, 

theExche-  ^-^^  word  eniialh  mult  be  conftrued  to  have  been  inferted  to  make 

Quei-chana-      ,  •'        /  ,-     .  ,  .  ,, 

b«  by  five  them  tenants  m  common,  elle  it  can  have  no  meanmg  at  allj 

judgesa-   •  and  in  this  cafe  it  was  faid  by  one  of  the  judges,  that  if  the  word 

g'^"/*°>  equally  h-xA  come  after  the  devife  to   the   two  and  their  heirs,  it 

Dyer"z5.  a.  had  been  more  ftrong  to  make  them  joint-tenants  than  tenants  ia 

inm-ugin,  common. 

and  z  Roil. 

Abr.  89.  fevcral  cafes  to  this  purpofe.     [2  Vez.  256.  Cov.-p.  657.] 

Lit.Rep.46.  So,  a  devife  of  feveral  houfes  to  five,  their  heirs  and  affigns, 
jaques  and  ^ij  ^f  j-j^eni  to  have  part  and  part  alike,  the  one  of  them  to  have 
good'v"^  '    as  much  as  the  other,  was  holden  a  tenancy  in  common. 

Collins.     Cro.  Car.  75.  S.  C.  adjjdged. 

Cro.  jac.  So,  where  a  man  devifed  to  his  wife  for  life,  and  after  her 

44S.   King  fiece-jfe  to  his  three  daughters,  equally  to  be  divided,  and  if  any 

Rcdl" "Abr.'  of  them  die  before  the  other,  then  the  furvivors  to  be  her  heirs, 

83V  s.  c.  equally  to  be  divided  ;  and  if  they  all  die  without  iflue,   then  to 

Irfs'cf"^"  of^^^'Sj  <^^'-  it  was  holden,  that  the  daughters  were  not  joint- 

3  Co.  31*.  tenants,  but  that  they  had  fevei'al  inheritances  in  tail. 

S.  p.  refoived.     3  Mod.  210.  S.  C.  cited,  and  like  point  refolved. 

3  Lev.  373,  So,  if  a  man  devife  lands  to  his  two  fons  and  their  heirs  for 
Bufittand     eygy   jind  the  longer  liver  of  them,  to  be  equally  divided  between 

Cranwell.  ,       '       .         ,  .  ■r,^^         1  •      n     n  t 

[{a)  The  them  after  his  wite  s  death,  this  ihall  be  a  tenancy  \i\  common  in 
opinion  of  the  fons  :  adjudged  by  three  judges  {a)  againfl  one,  and  that  the 
:  !  ^^'  'k   u  latter  v/ords  beincj  in  a  will  (hall  controul  the  former. 

judgts,  hath  c 

been  confirmed  by  Lord  h'srdvvicke  in  Stones  v.  Heartly,  i  Vez.  165.  But  where  a  teftator  devifed 
land?  to  truftees  and  their  afllgns,  till  A.  and  B.  attain  twenty-one,  to  receive  the  rents,  and  apply 
them  to  their  maintenance  ;  and  ti-.en  to  A-  and  B.  for  their  lives  without  wafte,  and  from  and  after 
their  deceafes  to  the  ufe  of  the  heirs  of  A.  and  B-  as  tenants  In  common,  and  not  as  joint-tenants  j  it 
was  hoiden,  that  A.  and  J5.  were  joint-tenants  for  life.     Trodd  v.  Downs,  2  Atk,  304.] 

Hcathe  v.  [So,  a  dcvife  to  and  amongft  all  the  children  refpeclively^  male 

2  Atk'"  or  female,  of  the  tellator's  brother  and  filler,  hath  been  holdea 
(i)Trundeii  to  make  a  tenancy  in  common  by  reafon  of  the  w^ord  refpeSiively  : 
V.  Games,  it  appears  indeed  from  a  later  cafe  [b),  that  the  word  "  amongtl" 
^^^    would  of  itl^iif  l^ver  the  intereft. 

II   Feb.  1773,  clreJ  in  4Br.  Ch.  Rep.  17. 

Sheppardv.        go,  where  a   teftator  devifed  an  eftate  in  trufl:  for  his  three 
i  Atk  4.41     'jfters,   and  ns  they  JJjould  feverally  dle^  he  gave  the  premifes  to  their 
ftveral  heirs ;  Lord  Hardnvicke  held,  that  the  words,  as  tbey  feve- 
rally diey   isc.  imported  a  tenancy  in  common. 
Ettjiclcc  V.        So,  \\%ere  there  was  a  devife  of  the   profits  of  freehold  and 
Apibi^eU     ^"'•^  leafehold  eftates,  in  truft  for  the  teftator's  fix  younger  chil- 
dren, to  be  dillributed  among  them  in  joint  and  equal  proportions  i 
it  was  holden,  that  the  children  took  as  tenants  in  common  j  that 

the 
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the  word  "  joint"  was  not  to  be  confidered  as  giving  a  joint  in- 
terefl ;  but  tiie  fame  as  if  the  teflator  had  faid,  '•  to  my  children 
ail  together." 

So,  where  a  fum  of  money  was  bequeathed   to  two  perfons,  Perkins  v. 
jointly  and  betiueen  them ;  the  words   "  between  them"   were   ad-  ^ayncon, 
judged  to  fever  the  interefts,  and  prevent  a  furvivorfliip.  Rep.  nL 

But  where  a  teflator  gave  two  thirds  of  a   refiducr  unto   twd  Campbell  v. 
amongd  the  children  oi  A.  and  B.  and  the  remaining  tliird  to  the   ^^o^^^^ 
children  of  C.  it  v/asholden,  that  though  the  children  of  ^.  and  ^ep.15. 
B.  took  as  tenants  in  common,  yet  that  from  the  omifiion  ot  the 
words  of  fevcrance  in  the  bequeil  to  the  children  of  C  they  took 
as  joint-tenants.] 

A   man   having   three   fons,   WiU'inm^    John,  and   Daniel,  and  Hill.  15  S? 
lands  in  D.  S.  and  E.  devifed  his  lands  in  D.  to  his  fon  John  and  ]^^^'^^' 
his  heirs,  and  his  lands  in  S.  to  his  fon  Daniel  and  his  heirs,  and  R;.ie'v.  At- 
devifed  that  his  wife  fhould  have  all  his  freehold  lands  for  five  wick,  Ktk. 
years,  paying  10/.  a  year  to  John,  and  6/.  a  year  to  Daniel;  and  ^'^^*  V  c 
if  either  of  his  three  fons  died  before  the  five  years  expired,  theq 
to  be  divided  equally  by  them  that  fliould  be  living:   IVilFuun  and 
John  both  died  during  the  five  years  ;  and  it  was  holden,  that 
William's  part,  who  died   firft,  ihould   be  divided   betwixt  John 
and  Daniel,  and  they  (hould  be  tenants  in  common  thereof;  but  it 
was  likewife  holden,  that  when  William  was  dead,  and  his  part 
divided,  that  that  claufe  was  executed,  fo  that  upon  the  death  of 
the  fecond,  the  will  would  not  carry  his  part  to  the  third. 

In'trefpafs  for  breaking  and  entering  the  plaintiff's  cloie,  it  was  Trln. 
found  by  fpecial  verdicl,  that-^.  was  feifed  in  fee  of  fuch  apl.ice,  l^f'"^'^ 
whereof  the  clofe  in  quefliion  was  parcel,  and  being  fo  icifed,  ermanand' 
made  his  will  in  writing,  wherein,  ititer  alia,  he  gave  to  Jaiie  the   fcfferies. 
wife  of  B.  and  to  Elizabeth  the  wife  of  C.  all  his  ettate,  i^c.  to  be  ^'  '^od.108, 
equally  divided  between  them,  during  their  natural  lives,  and  af-  Hoit'370. 
ter  the  deceafes  of  the  faid  Jane  and  Elizabeth  to  the  right  heirs  of  S.  C. 
Jane  for  ever ;  and  found  further,  that  the  f.iid  Jane  and  Eliza- 
beth were  heirs  at  law  to  the  faid  A.   and  that  after  the  death  of 
A.  their  hufbands  entered  in  their  rights  ;  tliat  Jane  died  before 
the  trefpafs,  one  of  the  defendants  being  her  ifi'ue  and  heir,  and 
that  C.  entered  into  the  whole  in  right  of  Elizabeth  his  wife,  and 
let  to  the  plaintiff,  and  thereupon  the  defendant  entered  ;  and  the 
only  queftion  was,  whether  this  devife  made  Jane  and  Elizabeth 
joint-tenants  for  life,  fo  as  upon  the  death  of  Jane  the  whole 
I'urvived  to  Elizabeth  for  life  ;  or  whether  upon  the  words  equally 
to  be  divided  betiueen  them,  they  were  tenants  in  common,  fo  as  a 
crofs-remainder  of  the  moiety  was  not  to  go  to  the  heirs  of  Jane 
till  after  the  death  of  Elizabeth  :  and  it  was  argued  for  the  plain- 
tiff, that  though  the  words  equally  to  be  divided  do  often  in  a  will 
make  a  tenancy  in  common,  yet  it  is  not  fo  much  the  words  them" 
felves,  as  the  intention  of  the  tellator,  that  makes  fuch  an  eilate  , 
for  they  have  no  force  of  themfelves  to  make  fuch  an  eftate,  but 
according  to  the  intent  of  the  teitator  ;  for  a  joint-eftate  is  equally 
liable  to  be  divided  with  an  eltate  in  common,   1  Li/i.  186.   and 
one  joint -tenant  has  no  more  than  a  moiety  to  grant,  to  charge  ox 

to 
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to  dlfpofe  of ;  and  therefore  the  words  equally  to  be  divided  are  no 
more  than  what  the  law  implies ;  and  the  only  difFerence  between 
joint-tenants  and  tenants  in  common  is  the  conveyance  by  which 
they  claim.  Lit. feci.  292.  298.  And  in  this  cafe  being  in  a  will, 
if  it  had  gone  no  farther  than  to  be  equally  divided  between  them, 
it  was  agreed  it  would  have  been  a  tenancy  in  common.  Styl.  ill. 
1  Roll.  Abr.  89,  90.  But  here  was  a  manifefl;  intent  that  it  fliould 
go  to  the  furvivor  -,  for  it  is  limited  after  the  deceafes  of  the  faid 
Jane  and  Elizabeth  to  the  right  heirs  of  Jatte ;  which  is  as  if  he 
had  faid,  to  them  and  the  furvivor  of  them,  for  their  lives ;  for 
the  right  heirs  of  Jane  are  to  take  nothing  till  Jane  and  Eliza- 
beth's death,  and  they  are  to  take  the  whole  eftate  at  the  fame 
time,  and  not  one  moiety  at  one  time,  and  another  at  another ; 
and  if  his  intent  had  been  fo,  he  would  have  faid  fo,  viz.  And 
after  the  deceafe  of  them,  or  either  of  them  •,  for  in  fuch  cafe  if 
the  devifees  (hould  take  as  tenants  in  common,  the  remainder  in 
the  one  moiety  mud  be  contingent ;  fo  that  if  the  tenant  in  com- 
mon in  fee  (hould  furvive  the  other  tenant  in  common  for  life, 
the  remainder  to  the  right  heirs  of  Jane  will  be  void  as  to  the 
other  moiety,  and  there  is  no  other  way  to  make  the  whole  de- 
vife  good,  but  by  making  them  joint-tenants  for  life  ;  and  admit- 
ting they  were  tenants  in  common,  yet  the  defendant  has  no 
title  but  to  the  moiety  till  after  both  their  death's,  which  has 
not  happened,  Elizabeth  being  flill  living  \  and  to  this  purpofe 
were  cited  Moor  7.  i\  Leon.  14.  2  Jones  172.  Raym,  452. 
Holmes y  and  Meynel. 

On  the  other  fide  it  was  argued,  that  they  were  tenants  in  com- 
mon, and  that  in  a  will  the  words  equally  to  be  divided  between  them 
have  been  always  conftrued  to  make  a  tenancy  in  common,  becaufe 
of  the  intent  of  the  teflator,  which  in  a  will  is  chiefly  to  be  re- 
garded ;  as,  if  one  devife  lands  to  one  and  his  affigns  for  ever,  this 
pafles  a  good  eftate  in  fee :  befides,  in  this  cafe  there  was  no  in- 
tent to  make  them  joint-tenants  j  for,  ly?.  There  are  no  words  of 
furvivorfliip  ;  for  the  words  after  the  deceafes  of  the  faid  Jane  and 
Elizabeth,  are  no  more  than  what  the  law  would  have  implied, 
for  it  could  not  take  effe£l  otherwife  for  the  whole,  as  it  will  do 
when  it  is  limited  to  a  ftranger,  and  his  heirs,  and  if  he  die  with- 
out iffue,  then  to  B.',  and  thefe  words  in  the  principal  cafe  do  not 
carry  a  neceffary  implication  that  they  fhould  be  joint-tenants ; 
for  in  the  mean  time  it  may  defcend  to  the  heir  at  law,  as  to  a 
moiety  ;  and  the  reafon  why  equally  to  be  divided  makes  a  tenancy 
in  common  in  a  will  is  becaufe  otherwife  thofe  words  would  be 
idle,  for  they  import  a  divifion  in  the  intereft.  3  2,ev.  373. 
Styl.  434.     Jjendl.  and  Dalif.  77. 

Holt,  C.  J.  pronounced  the  opinion  of  the  court,  that  they 
were  joint-tenants,  notwithftanding  the  words  equally  to  be  divided 
between  them^  and  the  lands  ought  to  furvive  to  EHzcibeth  :  if?,  For 
though  upon  fuch  words  generally  they  are  tenants  in  common, 
yet  if  it  fhould  be  fo  in  this  cafe  it  would  be  exprefsly  againll  the 
intent  of  the  teflator,  and  would  defeat  the  heirs  of  jfane  of  part; 
for  they  are  to  take  all  together,  and  not  by  moieties,  one,  at  one 

time 
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time,  and  one,  at  another,  but  all  at  once ;  and  if  they  fliould 
be  tenants  in  common,  they  mult  take  by  moieties  at  feveral 
times.  2^/}',  It  is  exprefs  that  the  heirs  of  Jnne  are  not  to  take 
till  after  both  their  deceafes.  "^dly^  If  they  (hould  be  tenants  in  com- 
mon, then  the  heirs  of  Jane  would  be  in  danger  to  lofe  a  moictyj 
for  as  to  that  one  moiety,  it  mull  be  a  contingent  remainder;  fo 
that  if  Elizabeth  (liould  die  during  the  life  of  Jane,  the  contin- 
gency for  that  moiety  not  happening,  it  muft  defcend  to  the  heirs 
at  law  of  the  tellator,  who  are  Elizabeth  and  the  iffue  of  Jane,  as 
coparceners,  '\toly,  June  and  Elizabeth  are  heirs  at  law  to  the 
tellator,  and  as  I'uch  the  whole  would  have  defcended  to  them  in 
coparcenary,  if  no  will  had  been  made  ;  but  here  by  this  will  it  is 
plain  the  teitator  intended  to  prefer  the  heirs  of  Ja7ie  to  the  whole  j 
and  it  was  adjudged  for  the  plaintiff. 

A.  devifed  lands  to  trullees,  and  their  heirs  in  trull  that  the  2Vern.430. 
profits  fhould  be  equally  divided  between  his  wife  and  daughter  ^["'''P^ ^'^'^ 
during  the  wife's  life,  and  after  her  death  he  devifed  the  lame  to  Precel.^* 
the  ufe  of  his  daughter  in  tail,  with  remainders  over;  the  daugh-  Chan.  167. 
ter  died  during  the  mother's  life  ;   it  was  holden  in  [a]  Chancery,  ^\^'  . 
that  this  was  a  tenancy  m  common,  and  Ihould  go  to  the  admi-  aVern.  555, 
niftrator  of  the  daughter  during  the  mother's  life,  and  fliould  not  where  it  is 
be  a  refulting  truil  for  the  benefit  of  the  heir.  furv'vo'rSr 

muft  take  place  as  well  in  equity  as   at  law, 

J.  S.  devifed  a  term  for  years,  and  all  her  interefl  therein  to  Vem.  353. 
her  two  daughters,  they  paying  yearly  to  her  fon  25/.  by  quar-  ^  ' 
terly  payments,  ijiz.  each  of  them  12/.  10/.  yearly  out  of  the 
rents  of  the  premifes  during  his  life,  if  the  term  fo  long  con- 
tinued ;  and  my  Lord  Chancellor  held  it  clearly  a  tenancy  in 
common,  the  25  A  being  to  be  paid  by  the  two  daughters  equally 
in  moieties. 

A  man  having  a  mortgage  for  years  makes  his  will,  and  there-  Abr.Eq, 
by  devifes  all  his  perfonal  eftate,  of  what  nature  foever,  to  his  *9^ 
executors,  in  trull  for  the  payment  of  his  debts,  and  afterwards  ^aih 
devifes  the  refidue  and  overplus  of  his  perfonal  eftate  to  his  Preced. 
two  daughters,  equally  to  be  divided  between  them,  and  dies  ;  ^'^^"-  33** 
the  debts  being  fatisfied,  the  daughters  contrail  with  the  mort- 
gagor for  the  purchafe  of  the  equity  of  redemption  to  them  and 
their  heirs  ;  one  of  the  daughters  devifes  her  ftiare  and  intereft  to 
the  plaintiff,  and  dies ;  and  it  was  holden,  that  this  purchafe  of 
the  equity  of  redemption  and  inheritance  was  a  tenancy  in  com- 
mon, the  mortgage  devifed  to  the  daughters  being  fo,  and  this 
purchafe  being  founded  on  the  mortgage. 

J.  S.   devifed  his  leafehold  houfe  to  his  wife  for  life,  and  after  Abr.  Fq. 
her  death  he  devifed  it  to  A.  and  her  three  fons  eqaally  amonpft  -  *  ^'^,^''- 
them  -,  and  it  was  decreed,  that  they  took  it  as  tenants  in  com- 
mon, though  there  was  no  mention  of  any  divifion  to  be  made. 

A  man  affigns  a  term  to  truftees,  in  truft  to  permit  himfelf  to  Preced. 
receive  the  profits  thereof  durinjT  his  life,  and  after  his  death  in  C^i'"-  ■'^J-" 

•      1  •  1         1  Ti  I    /^       1     •  i    Hamel  v. 

truft  to  permit  his  two  daughters  n.  and  L.  their  executors  and  Hunt. 
adminiftrators  to  receive  the  profits  during  the  refidue  of  the 

term. 
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term,  equally  to  be  divided  between  them,  they  paying  fo  much 
within  tv/o  years  to  his  two  other  d-ughters:  it  was  ho] den,  that  this 
being  :\  trufl  of  a  perfonal  thing,  they  were  tenants  in  common, 
the  father's  intention  appearing  to  be  to  make  feveral  and  difl:in£t 
provifions  for  his  two  daughters  -,  and  paying  the  fams  appointed  to 
the  fillers  makes  them  purchafers. 
Carth.  15.         One  devifes  200/.  to  be  laid  out  in  the  purchafe  of  lands,  and 
tiCan,         fettled  by  truflees  to  the  ufe  of  her  daughter,  and  the  heirs  of  her 
body,  and  if  file  died  without  iffue,  then  to  the  ufe  of  the  chil- 
dren of  ^.  (who  then  had  iflue^.  and  C);  the  daughter  died  with- 
out ifiue  before  the  money  was  laid  out,  after  v/hofe  death  the 
truftees  laid  cut  the  money  in  a  purchafe  of  lands,  and  fettled  the 
fame  on  B.  and  C.  jointly  in  fee  according  to  the  will,  who  ac- 
cordingly enjoyed  the  fame  for  fome  time  j  and  one  of  them  dy- 
ing, it  was  holden,  that  this  was  a  joint-tenancy,  which  went  to 
P'r-'e  head  of  the  furvivor  :  But  it  is  faid  to  have  been  holden  by  the  court,  that 
Tr^Jis.  j£  fj^g  money  had  not  been  adlually  laid  out  in  a  purclule,  the 

furvivor  would  have  been  entitled  but  to  a  moiety  only. 

Caitb.  16.         Alfo  it  is  faid,  that  if  500/.  a-piecc  is  devifed  to  two  legatees, 

who  take  a   mortgage  jointly  to  them  both,    for  fecuring   the 

payment  of  tiieir  legacies  with  intereft,  and  one  of  them  dies, 

the    other   ftiall    have  nothing    by  furvivorlliip,   becaufe  in  this 

cafe     the    mortgagees    are    truftees     for    each    other,    and    the 

mortgage,  which  is  only  as  a  fecurity,  makes  no  alteration  in 

the  cafe. 

^br.  Iq.  One  devifed  100/.  to  five,  equally  to  be  divided  between  them 

^92-3-         and  the  furvivors  and  furvivor  of  them,  and  if  y^.  (one  of  the  five) 

Stringer  and      ,•,,/-  •  in  i  r  • 

Phillips,  at  died  Dciore  marriage,  her  Ihare  to  go  over  to  another  perlon  :  it 
the  Rolls,  was  decreed,  that  they  took  this  100/.  as  tenants  in  common, 
[Thevvords    ^nd  that  the  words  nnd  the  furvivors  or  fiivvivor  of  ihein  to  make 

of  the  decree  .    ,  -^  j  j 

in  this  cais  them  joint-tenants  would  be  a  ccntraditlion  to  the  firft  words, 

arethefe:  whereby  they  were   made  tenants  in  common,    and    that  they 

««  ^'11  d°e'  ^^"^hl  be  conftrued  to  extend  only  to  fuch  as  were  furvivors  at 

««  dared,  the  death  of  the  teftator,  and  thereby  inferted  to  prevent  a  lapfe; 

<«  that  the  and  this  is  the  ftronger  by  the  limitation  over  of  ^^.'s  fliare  upon 

«'  tl^J'iaid  ^  contingency,  by  which  it  is  plain  the  tellator  did  not  intend  her 

««  100/.,  af-  to  be  a  joint-tenant  with  the  reft,  and  as  the  devife  was  to  all  five, 

«  ter  the  they  muit  all  take  alike,  and  not  A.  be  tenant  in  common,  and 

^'ihe'iad  the  other  four  joint-tenants. 

♦'  teliitor's  fiftc.-E  Lucy  and  IZather'me,  unto  the  fiid  Margaret  IVifKey,  Mary  Harris,  Elizabeth  Tucker^ 
♦'  Mary  Paiier,  arA  ^Hic;  Utringer.,  to  be  equally  divided  between  them,  and  the  furvivi>  s,  and  fdr- 
«*  vivor  of  them  is  a  tenancy  in  common,  and  not  a  joint-tenancy,  and  that  the  vvords  fur-ii-von  and 
<^  Jur-uivor  of  ib:«t,  are  to  be  underftood  of  fuch  ot  them  as /hall  be  living  at  the  teflator's  death." 
Reg.  lib  1730.  fol.  177.  In  wills,  the  courts  have  been  aftute  to  conlhne  furii'v<,rjhij>  into  fome 
other  rrie^ning  than  a  joint-tcr.a.ncy,  and  have  therefore  laid  hold  of  fome  particular  time.  In  Lor4 
Bindon  v.  Eail  of  Suir;,ik,  i  P.  Wms.  06.,  I.c  d  Cowper  referred  it  10  the  death  of  tne  teftator,  as  in 
the  above  cafe  of  Stringer  v.  i-'hilips  :  but  the  f-oufe  of  L^rds  reverfed  his  decree,  referring  it,  from  the 
nat'.'.i-i  of  the  di'bc  which  -.v.is  the  fubject  of  the  bctjLeit,  lo  the  time  of  payment ;  concurring  with  him, 
however,  in  tlie  propriety  ol  fome  particular  time.  1  Vez.  14.  In  Haws  v.  Haws,  3  Atk.  524.,  and 
3  Vez.  14.,  Lord  H.i  dwi^ke  fjxed  the  time  to  the  devifces  dying  under  twenty-one,  there  being  a  pre- 
cedent claufc  in  the  will  in  which  the  teftator  had  made  a  fimilar  difpolition  cf  his  penor.al  eltate,  and 
given  the  b.nefit  of  furvivorfnip  at  that  period.  In  that  caU«,  Lord  Hardwickt  is  made  to  fay,  that  the 
conftrufiion  of  Lord  Cowper. in  Bindon  v.  Suffolk  was  too  nice,  though  if  no  other  reafoiiable  con- 
ftiiiiSii.*  could  be  puton  the  words,  the  court  ought  to  refort  to  it,  That  conftruftion,  however,  hath 
been  adopted  in  a  Idcer  cafe,  where  the  words  '<  furvivois  and  fo:viyor"  v^-cre  holden  to  relate  to  the 

death 
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death  of  the  teftator.     Rofe  v.  Hil),  3  Burr.  1881.     See  further  as  to  this  point,  Earl  of  Sallibury  v, 
Lambe,   Ambl.  383.     Wilfon  v.  Dajly,  5  Br.  P.  C.  38S.] 

It  feems  to  be  the  doftrine  of  the  courts  of  equity,  that  where  ndeVetn. 
two  or  more  purchafe  lands,  and  advance  the  money  in   equal  33- 217- 
proportions,  and  take  a  conveyance  to  them  and  their  heirs,  that  j^^'^  vlt' 
this  is  a  joint-tenancy,  that  is,  a  purchafe  by  them  jointly  of  the  Her,  3  Atk. 
chance  of  furvivorfhip,  which  may  happen  to  the  one  of  them  as  "3i-  a  Vez. 
well  as  to  the  other:  but  where  the  proportions  of  the  money  are  pirtridee 
not  equal,  and  this  appears  in  the  deed  itfelf,  this  makes  them  in  v.  Pawiett, 
the  nature  of  partners,  and  however  the  legal  eftate  may  furvive,  ^  ^'{^-  ^^'^' 
yet  the  furvivor  fhall  be  confidered  but  as  a  truftee  for  the  others  s.  c.  Haii 
in  proportion  to  the  fums  advanced  by  each  of  them  :  fo,  if  two  v.  Digby, 
or  more  make  a  joint- purchafe,  and  afterwards  one  of  them  lays  4Br.F.C. 
tout  a  confiderable   fum  of  money  in  repairs  or  improvements, 
and  dies,  this  fhall  be  a  lien  upon  the  land,  and  a  truft  for  the 
reprefentative  of  him  that  advanced  it ;  and  in  all  other  cafes 
of  a  joint  undertaking  or  partnerfhipjcither  in  trade,  or  any  other 
dealing,  they  are  to  be  confidered  as  tenants  in  common,  and  the 
furvivors  as  truflees  for  thofe  who  are  dead. 

As,  where  the  commilTioners  of  fewers  had  fold  and  conveyed  Abr.  Eq. 
lands  to  five  perfons,  and  their  heirs,  who  afterwards,  in  order  290-1-. Lake 
to  improve  and  cultivate  thofe  lands,  entered  into  articles,  where-  t,"p  wmT' 
by  they  agreed  to  be  equally  concerned  as  to  profit  and  Jofs,  and  158.  s.  c. 
^  advance  each  of  them  fuch  a  fum  to  be  laid  out  in  the  manur- 
ance  and  improvement  of  the  land ;    it  was  holden,  that  they 
were  tenants  in  common,  and  not  joint-tenants,  as  to  the  bene- 
ficial intereft  or  right  in  thofe  lands,  and  that  the  furvivor  fhould 
not  go  away  with  the  whole  ;  for  then  it  might  happen  that  fome 
might  have  paid  or  laid  out  their  fhare  of  the  money,  and  others, 
who  had  laid'  out  nothing,  go  away  with  the  whole  eftate. 

*If  a  joint-eflate  is  affigned  in  truft,  and  one  of  the  ce/?ui  que  Rexv.WU- 
irii/}s  dies,  the  truft  furvives  for  the  benefit  of  the  furviving  ce/Iui  ''^mf.iiuo*^. 
que  trttfly  againft  the  creditors  of  the  deceafed,  in  equity  as  well  * 
as  law.* 


(G)  Of  the  Duration  and  Continuance  of  the  Eftate, 
whether  given  jointly,  or  in  common:  And  therein 
where  the  Inheritance  ihall  be  faid  to  be  joint  or 
feveral. 

TF  an  eftate  is  limited  to  hufband  and  wife  during  their  Joint  5  Co.  9.    . 

-■'  lives,  this  is  no  abfolute  eftate  for  their  lives,  fo  as  to  go  |"^-  247- 
to  the  furvivor  ;  but  the  death  of  either  of  them  determines  that  ^^"'"  '" 
eftate. 

If  a  man  covenants,  grants,  demifes,  and  to  farm  lets  land  to  a  Co.  2314. 

A.^x\^B.■^n^L  the  heirs  of  5.  habendum  to  A.  and  .5.  for  300  ^^^^''^'* 

years,  this  is  but  a  term  for  years  in  A.  and  ^.  though  there  be  And.  22-. 

words  of  inheritance  ;  for  it  was  plainly  the  intention  of  the  lef-  0«en,  48. 
for  to  create  a  term  only  by  his  ufing  the  common  words  of  de- 

mife  \ 
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mife  *,  bcfidcs,  the  leflees  by  the  premifes  could  have  but  an  eftatft 
nt  will,  ba;aufe  the  words  of  inheritance  in  the  premifes  of  the 
deed  were  not  fufficient  to  carry  the  freehold  without  livery  which 
was  not  made  in  this  cafe. 
i^RolI.  Abr.  If  a  leafe  be  made  to  A.  and  jB.  for  their  lives,  and  the  life  of 
*5°*  the  longer  liver  of  them,  and  they  make  partition,  and  then  A, 

die,  the  lefTor  fhall  enter  into  his  part,  and  there  can  be  no  occu- 
pancy, for  B.  has  no  title  to  it,  becaufe  the  right  of  furvivorfliip 
was  loll  by  the  partition,  which  deftroyed  the  joint-tenancy  ;  nor 
will  the  words  to  the  loiigejl  liver  be  of  any  ufe  to  B,  becaufe  they 
were  void  at  fir  ft,  being  no  more  than  the  law  implied  in  their 
joint-ellate  ;  nor  can  there  be  any  occupancy,  becaufe  after  the 
partition  each  of  the  lefices  hath  but  an  eftate  for  his  own  life 
in  his  refpeiftive  moiety,  and  confequently  the  reverfion,  which 
is  to  commence  when  the  particular  eftate  determines,  muft  ne- 
ceflarily  take  place. 
Lit.  §  2S5.  If  a  leafe  be  made  to  two,  and  to  the  heirs  of  one  of  them, 
they  are  joint-tenants  for  life,  and  one  has  a  freehold,  and  the 
otiier  a  fee  -,  and  if  he  that  has  the  fee  die,  the  furvivor  (hall  hold 
the  whole  during  his  life. 
Lit.  §2X3.  If  lands  be  given  to  two  men  and  the  heirs  of  their  bo- 
dies begotten,  they  have  but  a  joint-eftate  for  life,  and  feveral 
inheritances ;  for  though  the  gift  be  limited  to  the  defcendants  of 
their  bodies,  yet  it  being  impoflible  there  fhould  be  one  defcend- 
ant  of  both  their  bodies,  they  cannot  have  a  joint  eftate-tail. 

So,  if  lands  be  given  to  one  man  and  two  women,  and  the 
heirs  of  their  body  begotten,  they  have  a  joint-eftate  for  life,  and 
feveral  inheritances,  becaufe  there  can  be  no  one  iflue  of  both  the 
women's  bodies  ;  and  if  the  man  fhould  marry  one  of  them,  yet 
it  is  not  limited  in  the  donation  vt'hich  of  them,  in  cafe  of  fuch 
intermarriage,  fhould  firft  take. 
Plow.  35.  a.       So,  if  land  be  given  to  tv^•o  men  and  their  wives,  and  the  heirs 
C0.L1t.1S3.  q£  jj^gjj.  i3Q(j[gs  begotten,  they  have  a  joint-eftate  for  life,  and 
feveral  inheritances,  but  no  joint-eftate  in  tail  *,  becaufe  though 
the  hufband  and  the  wife  of  the  other  may  die,  and  the  furvivors 
may  marry,  yet  the  gift  being  made  to  them  all,  and  the  heirs  of 
their  bodies,  it  is  impoflible  that  there  fhould  be  one  heir  or  de- 
fcendant  of  all  their  bodies,  and  therefore  it  can  be  no  joint-eftate 
in  them  all,  but  they  all  four  take  jointly  for  life,  and  each  hufband 
and  his  wife  have  a  feveral  inheritance  in  a  moiety. 
Co.  Lit.  25.       But  if  land  be  given  to  a  man  and  a  woman  unmarried,  and 
tate^T  ^''  ^^  '^'^^y^^  of  their  bodies,  this  is  a  tail  fpecial,  for  the  poflibility 
Tail,  16.       that  they  may  marry,  and  then  the  defcendants  of  that  marriage 
only  can  inherit :  So,  if  the  gift  be  made  to  a  man  that  hath  a 
wife,  and  to  a  woman   that  hath  an  hufband,  and  the  heirs  of 
their  bodies,  this  is  a  tail  fpecial  prefently  in  them,  for  the  pofli- 
bility that  they  may  marry,  and  the  defcendants  of  fuch  marriage 
may  inherit  according  to  the  limitation  of  the  gift. 
3H.  6.  it'^.       If  an  eftate  be  limited  to  hufband  and  wife,  and  the  helis  of 
f-l^'^o  if^'  ^'^^^^  bodies,  and  they   are  divorced  a  vinculo  matrimonii^    they 
irualb'e        are  only  tenants  for  life,   becaufe  they  {hall  not  be  {a)  pre- 

fumed 
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fumed  to  intermarry   after   they   are   once  legally  divorced  by  given  to  a 
church  cenfures.  "^^'^  ^"'^  *>'* 

mother,  and 
the  heirs  of  their  bodies  begotteii,  they  have  but  a  joint-eftate  for  life  ;  but  in  this  cafe,  the  motlier  and 
fon  have  feveral  inheritances.     Co.  Lit.  1S4.  a. 

And  in  all  the  cafes  above-mentioned  where  the  inheritances  Co,  Lit. 
«ire  feveral,  the  reverfion  depending  thereon  is  feveral  alfo  ;  and  ^^3-  ''• 
if  any  of  the   donees  die   without  iflue,   the  donor  ftiall  after 
the  death   of  all  the  donees  enter  into  a   moiety,  or  a   third 
part,  ^c. 

Ir  lands  be  given  to  two  men,  and  the  heirs  of  their  bodies  be-  Co.  Lit. 
gotten,  remainder  to  them  two  and  their  heirs,  they  are  joint-  i^3-4' 
tenants  for  life,  tenants  in  common  of  the  eftate-tail,  and  joint- 
tenants  of  the  fee. 

[If  lands  be  given  to  two  men  and  the  furvivor  of  them,  and  Barker  r. 
their  heirs,  equally  to  be  divided  between  them,  fhare  and  fhare  ^''">  -  ^* 
alike;  they  are  joint-tenants  for  life  with  feveral  inheritances,     g^.  p?c.\n*T. 

If  an  eftate  be  given  to  two  and  the  furvivor  of  them,  and  the  vick  v. 
heirs  of  the  furvivor,  they  are  not  joint-tenants  in  fee,  but  have  Edward?, 
only  an  eftate  of  freehold  during  their  lives,  with  a  contingent  re-  I  ,'    ^^'' 
mainder  in  fee  to  the  furvivor.  Fcame's 

Contingent  Remainders  4th  ed.  522.     Co.  Lit.   13th  ed.  191.  note  i. 

But  where  there  was  a  devife  to  three  perfons,  to  have  and  to  Goodtitie  v. 
hold  to  them  2.3  Joint-tenants,  and  the  furvivors   and  furvivor  of  ^'^^j!'^™. 
them  and  the  heirs  a?id  affigns  of  fuch  furvivor  for  ever,  it  was   ,2,'g!  3.* 
holden  to  be  a  joint-tenancy  in  fee.]  ub.Ju^. 


(H)  Of  the  joint  and  dlftind  laterefts  of  Joint- 
tenants  and  Tenants  in  common,  as  to  Ad:s  done 
by  or  to  them  :  And  herein, 

I.  In  what  A6ls  they  muft  all  join. 

iF  a  feoffment  be  made  to  two  or  more  jointly,  they  fliall  all  do  Co.  Lit, 

-■•   homage  and  fealty';  but  if  a  feoffment  be  made  by  them,  ho-  ^7-  b. 
mage  and  fealty  done  to  any  one  of  them  is  fufficient. 

Joint-tenants  or  tenants  in  common  of  an  advowfon  are  regu-  Co.Lit.i86. 

larly  to  join  in  prefentation  ;  and  therefore  if  one  joint-tenant  or  !>•.  Where 

tenant  in  common  prefent,  or  if  they  prefent  feverally,  the  ordi-  ^nlntlofm 

nary  may  either  admit  or  refufe  to  admit  fuch  a  prefentee,  unlefs  advowfon 

they  join  in  prefentation,  and  after  the  fix  months,  he  may,  in  ma<Jepart5- 

^1     1        r  i-      -.  L      1      /-  ti^"  by  deed 

that  cale,  preient  by  lapfe.  of  covenant 

to  prefent  by  turns,  and  held  good.     Carth.  505.     Ld.  Raym.  535.     i2Mod.32i,     Salk.  45.  pi.  i. 

If  one  tenant  in  common  of  an  advowfon  prefent  alone,  this  2  Roll. 

doth  not  put  the  other  out  of  poffeffion,  for  at  the  next  avoid-  •^'"■-  372" 
.      '  ...  J.  '^  '  And.  63. 

ance  they  may  jom  m  preientment. 

Or  if  there  be  two  joint-tenants  feifed  of  an  advowfon,  and  27  H.  g. 

the  one  prefent   without   the  other,  this  is  no  («)  ufurpation  ^1^  86^*1' 

"Po«  (J)' So,  if' 
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there  be  tv/o  upon  his  Companion,  but  he  may  allege  this  prefentment  in 
joiiit-te-  ^  quare  hnptdit  as  a  title  for  himfelf  to  the  next  avoidance,  and 
the  one^pie-  ^^is  by  rcafon  of  the  privity  there  is  betwixt  them. 

f«nt  the  othc,  this  do;h  not  gain  any  poflelfion  ;  for  that  it  is  not  ftridly  and  properly  a  prcfentation, 
but  rather  a  piayer  to  be  aumiiied.     14  H.  8.  z.   b. 


Co.Lit.i6S, 
Bro.  tit. 
Crams,  154. 
^oU.  Abr. 
84S. 
2  Roll. 
Abr.  4<;7. 
Co.  Lit   47. 
Vent  161, 


Ron.  Abr. 
«77- 


Joint-tenants  and  tenants  in  common  may,  according  to  the 
interelts  they  have,  join  or  fever  in  making  leafes,  and  fuch  leafes 
Ihail  biiid  whether  made  to  commence  hi  pri^fcnti  ox  futuro. 

But  if  there  be  two  joint-tenants,  and  they  make  a  leafe  by 
parol  or  deed  poll,  referving  rent  to  one  only,  yet  it  (ball  enure 
to  both  ;  but  if  the  leafe  had  been  by  deed  indented,  the  referva- 
tion  fhould  have  been  good  to  him  only  to  whom  it  was  made, 
and  the  other  fhonld  have  taken  nothing.  The  reafon  of  the  dif- 
ference is  this :  Where  the  leafe  is  by  deed  poll  or  parol,  tlie  rent 
ihall  follow  the  reverfion,  which  is  jointly  in  both  leflbrs,  and  the 
rather,  becaufe  the  I'ent  being  fomething  in  retribution  for  the 
land  given,  the  joint-tenant  to  whom  it  is  referved  ought  to  be 
feifed  of  it  in  the  fame  manner  he  was  of  the  land  dem.ifed,  which 
•was  equally  for  the  benefit  of  his  companion  as  himfelf:  but 
where  the  leafe  is  by  deed  indented,  they  are  eftopped  to  claim 
the  vent  in  any  other  manner  than  is  referved  by  the  deed,  be- 
caufe the  indenture  is  the  deed  of  each  party,  and  no  man  fhall 
be  allowed  to  recede  from,  or  vary,  his  own  folernn  a£i:. 

If  two  tenants  in  common  of  lands  join  in  a  leafe  for  years  by 
indenture  of  their  feveral  lands,  this  (hall  be  the  leafe  of  each 
for  their  refpe£live  parts,  and  the  crofs  confirmation  of  each  for 
the  part  of  the  other,  and  no  eftoppel  on  either  part,  becaufe  an 
actual  interefh  pafl'es  from  each  refpe6tively,  and  tliat  excludes 
the  neceflity  of  an  eftoppel,  which  is  never  admitted  if  by  any 
conft ruction  it  can  be  avoided,  as  being  one  of  thofe  things 
which  the  law  looks  upon  as  odious,  becaufe  it  chokes  and  dif- 
guifes  the  truth. 


Co  Lit. 
70.  b. 

z  Inlh  34. 


Owen,  T  52. 
Eutk'.r  V. 
Aicher. 


1.  "Where  the  Ads  of  one  will  be  equally  advantageous  as  if  done 

by  both. 

If  there  be  two  joint-tenants  who  hold  by  knight's  fervlce,  and 
one  of  them  perform  the  fervice  by  going  with  the  king  to  war, 
^c.  this  fliall  fuffice  for  both  ;  for  though  they  be  two  tenants, 
yet  they  hold  only  by  one  tenure. 

If  there  be  two  joint-tenants  of  land  holden  by  herlot-fervice, 
and  one  die,  the  other  fnall  not  pay  heriot-fervice  j  for  there  is 
no  change  of  tenant,  the  furvivor  continuing  tenant  of  the  whole 
land. 

It  hath  been  holden,  that  the  pofTeflion  of  one  joint-tenant  is 
the  poneflion  of  the  other,  fo  far  as  to  {a)  prevent  the  ftature  of 
limitations. 


Salk-  285. 

pi-  17- 
6  Mod  44. 
[So,  in  the 

Cife  of  tenants  in  common.  In  order  to  enable  the  ftatute  of  limitations  to  run,  there  muftbe  an  adverfe 
poficlTion  ;  a  diljeifin,  and  a  difiiiirin  ftridly  proved  :  the  bare  taking  of  the  profits  by  the  one  is  not  an 
adual  dilTeifin.  Reading  v.  RawHerne,  a' Ld.  Raym.  S-.o.  Fairclaim  v.  Shackleron,  5  Burr.  2604. 
Cut  the  percep:Joji  of  rent  and  rrcfi'cs,  though  aax  of  itfclf  an  aftual  oulter,  fteras  to  be  evidence  of  an 

caller  j 
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ftufter ;  and  therefore  Lord  HarJwlcke  faid,  that  a  fine  and  non-claim  by  one  tenant  in  common  will 
bar  his  companion,  if  he  do  not  call  the  perfon  levying  it  to  an  account  of  the  profits.  Scoiy  v.  Lord 
Windfor,  2  Atk.  632.  Earl  of  Suffex  v.  Temple,  i  Ld.  Raym.  312.  And  in  the  cafe  of  Doe  v. 
Profler,  Cowp.  aiy.,  it  was  adjudged,  that  in  uninterrupted  poffeflion  for  thirty-llx  years  by  one 
tenant  in  common  of  the  rents  and  profits  without  any  account  fo,  demand  made,  cr  claim  fst  up  by, 
his  companion,  was  fafficienc  ground  for  a  jury  to  prefume  an  adtual  fruiter  of  (uch  corrpanion  ;  and  ic 
was  did,  that  in  the  abjve  cafe  of  Fairclaim  v.  Shackletcn,  a  poffe.Tiori  of  rwcnty-lix  years  by  receipt 
of  rents  and  profits,  was  holden  not  to  be  an  aftual  ouiter  of  the  co-tenant,  becaufe  i:  was  a  fail  which 
the  jurv  had  not  found,  which  it  had  not  been  left  to  them  to  prefume,  and  which,  therefore,  the  courC 
could  not  prefurr.e.]  [a]  So,  if  two  joint-tenants  be  diffeifed,  and  one  enter,  this  is  inlaw  tiie  entry 
of  both,  and  fo  it  iliall  be  pleaded.     Bridgm.  lag. 

Alfo,  if  two  joint-tenants   be  of  an  advowfon,  and  the  one  Co.  Lit. 
prefent  to  the  church,  and  his  clerk  be  admitted  and  inftituted,   ^**^-  '"• 
this,  in  refpe£l  of  the  privity,  (hall  not  put  the  other  out  of  pof- 
feflion  ;  but  that  if  that  joint-tenant  who  prefenteth  dieth,  it  fliall 
ferve  for  a  title  in  a  quare  impedit  brought  by  the  furvivor. 

If  there  be  tv/o  joint-tenants  by  diflefm,  abatement,  or  intru-  Lit.  §  306, 
fion,  and  the  diffeifee  or  owner  of  the  land  releafe  to  one  of  themj  ^°-  ^''• 
this,  fhall  enure  only  for  the  benefit  of  him  to  whonn  the  releafe  ^'^^'  *' 
was  made,  who  being  feifed  per  mie  et  per  tout  is  capable  of  fuch  a 
releafe,  and  by  the  delivery  of  the  releafe  the  whole  freehold 
and  inheritance  by  operation  of  law  vefling  in  him,  the  intereft 
of  his  companion,  being  by  wrong,  is  immediately  devefted  and 
vanifhed. 

But  if  two  men  ufurp  by  a  wrongful  prefentation  to  a  church,  Co.Lit  19.1. 
and  their  clerk  is  admitted,  inftituted,  and  indu£led,  and  the  rightful 
patron  releafeth  to  one  of  them,  this  fhall  enure  to  them  both^ 
for  that  the  ufurpers  come  not  in  merely  by  wrongj  but  their  clerk 
is  in  by  admiffion  and  inftitution,  which  are  judicial  acts. 

So,  if  a  man  be  dideifed,  and  the  difleifor  make  a  feofFment  Lit.  §  scf* 
to  two  men  in  fee,  if  the  difleifee  releafe  by  his  deed  to  one  of  ''"•  ^'^* 
the  feoffees,  this  releafe  fliall  enure  to  both  the  feoffees,  becaufe 
they  come  in  by  title  and  purchafe,  and  not  by  wrong,  and  are 
prefumed  to  have  a  warranty  annexed  to  their  eftate,  which  is 
greatly  favoured  in  law. 

If  a  feofFment  be  made  to  A.  and  B.  by  deed,  and  livery  be  Co  Lit.  49^ 
made  to  A.  in  the  abfence  of  B.  in  the  name  of  both,  the  livery  ^-  359- 
is  good  to  pafs  the  eftate  to  both;  but  if  the  feoffment  had  been  ^q^.  jco.' 
without  deed,  and  the  livery  given  to  one  in  name  of  both,   it  95-  3- 
fiiould  operate  to  him  only  ;  becaufe  the  parties  are  united  in  a  ^^j'^^' 
deed,  they  all  take  as  one  5  therefore  livery  to  one  in  the  name  of  ^\^ioa.zi„ 
the  reft,  is  an  a£lual  delivery  to  them   all ;  but  without  deed  Muaon  s 
they  are  not  fo  united ;  and  therefore  the  delivery  to  one  in  the  '^^^'^' 
name  of  feveral,  is  no  aftual  delivery  to  the  reft,  but  the  whole 
eftate  muft  refide  in  him  to  whom  it  is  delivered,  and  a  fubfe- 
quent  affent  cannot  take  it  out  of  him,  fuch  aiTent  being  not  fo 
fblemn  as  the  feoffment ;   befides,  in  the  cafe  of  the  feofFment 
by  deed  A.  may  be  looked  upon  as  the  attorney  of  B.  to  receive 
livery,  and  therefore  the  eftate  (hall  immediately  veft  in  B.  be- 
caufe every  man  is  prefumed  to  affent  to  a  grant  for  his  advantage  ; 
but  the  feoffment  without  deed  v/ill  admit  of  no  fuch  conftruc- 
tion,  becaufe  no  man  can  receive  livery  as  attorney  to  another 
without  an  appointment  bv  deed. 

Vol.  in,  '  Y  y  Soj 
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Co.  Lit.  49.       So,  if  a  feofFment  be  made  to  A.  and  B.  and  the  feoffor  give  a 
a  Roll.         letter  of  attorney  to  deliver  feifin,  and  the  attorney  give  livery  to 
ji.  in   the  abfence  of  B.  in  the  name  of  both,  this  is  a  good 
livery,  for  tliough  the  entire  pofTtfRon  be  delivered  to  one  only, 
yet  they  being  joint-ten-mts  by  the  deed  of  feoffment,  fuch  livery 
to  one  makes  no  alteration  or  change  of  the  poffeffion,  becaufe 
if  the  livery  had  been  made  to  both,  each  had  been  placed  in  the 
poffeffion. 
Co.  Lit.  49.       So,  if  a  leafe  for  years  is  granted  to  A.  and  5.,  the  remainder  to  C. 
5  ^"'  *'+■       in  fee,  and  livery  is  made  to  A.  in  the  abfence  of  B.  whether  the 
Abr.  8*.         conveyance  be  hy  deed  or  without,  the  livery  is  good,  and  veffs  the 
remainder  in  C.  becaufe  by  the  bare  demife  A.  and  B.  have  an  in- 
tereff,  each  being  equally  entitled  to  the  whole  poffeffion,  either 
may  inveit  himfeif  in  the  whole  poffeffion  by  entry,  or  receive 
the  poffeffion   from   the  Icffor  by  the  fclemnity  of  livery  ;    and 
therefore  when  the  whole  pofli^ffion  is  delivered  by  the  leffor,  and 
livery  is  made  to  A.  in  the  abfence  of  B.  m  the  name  of  both, 
this  livery  is  fufficient  to  veft  the  remainder  in  C.  becaufe  A.  had 
as  much  power  to  receive  the  poffeffion  of  tlie  wliole,  as  if  the 
leafe  for  years  had  been  made  to  him  only,  he  and  B.  being  joint- 
tenants  by  the  demife,  and  thereby  feifed /cr  inic  ^  per  tout. 
Yelv.  1.  £?       If  a  furrender  be  made  of  a  copyhold  eftate  to  A.  and  B.  and 
'p'^'?\',       their  lieirs  and  A.  come  in  within  the  time  of  the  proclamations, 
-pyoita.      ^^^^  ^^  ^^  ^^^^  whether  A.  (hall  have  the  whole,  or  a  moiety  fliall 
be  forfeited,  dtil'itatur. 

3.  Where  the  A£ls  of  one  will  bind  the  other,  whether  to  his 
Advantage  or  Prejudice. 

Bridsm.  Herein  we  muff  obferve,  that  regularly  every  a£l  done  by  one 

^-?-  joint-tenant  for  the  benefit  of  him  and  his  companipn  ftiall  bind 

'*       the  other-,  but  no  injurious  a6l  of  one  joint-tenant  alone  fhall 

prejudice  his  companion. 
Co.  L'lt.  Therefore,  if  there  be  two  joint-tenants  of  a  feignorv,  and  one 

^if "  '''  -  b    ^'^^'^'^"'^  ^^"'^  tenant,  this  fivall  fufpend  bur  a  moiety  of  the  feignorv; 
^    '  for  his  companion  fliall  not  be  prejudiced  by  his  injurious  act,  to 

which  he  was  no  party,  and  therefore  after  fuch  diffefin  the  dif- 

feilbr  is  liable  to  the  diltrefs  of  his  companion  for  his  moiety  of 

the  feignory. 
ainft.  516.       If  there  be  two  joint-tenants,  and  one  of  them  levy  a  fine,  this 

does  not  bar  his  companion,  unlefs  lie  omit   to  make  his  claim 

witiiin  five  years  after  his  title  accrued. 
Co.  Lit.  If  there  be  two  tenants  in  common  of  an  advowfon,  and  they 

197-  t>'         bring  a  qttare  impedit,  and  the  one  rtleafe,  yet  the  other  fhall  fue 

for  and  recover  the  whole  prefentment. 
Talf.  4^..  If  two  joint-tenants  make  a  feoffment  on  condition  that  if  they 

P^'  3i'         pay  fuch  a  fum  before  a  certain  ilay  they  may  re-enter,  and  before 

the  day  one  of  them  releafe  this  condition  co  the  feoffee^  this 

ihall  not  bind  his  companion. 
Co.  Lit.  If  two  tenants  in  common  be  of  the  v/ardfliip  of  the  body,  and 

>97-  t>'        a  ffranger  ravilli  the  ward,  and  the  one  tenant  in  common  releafe 

to 
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to  the  raviflier,  this  (hall  go  in  benefit  of  the  other  tenant  in  com- 
mon, and  he  (hall  recover  the  whole,  and  this  releafe  fhall  not 
be  any  bar  to  him. 

But  if  two  joint-tenants  be  of  a  ward,  and  the  one  difparage  Co.  Lit* 
the  heir,  both  {hall  Icfe  the  wardship  :  for  thofe  words  of  the  fta-  1°:}'' 

'      (._.  ,  r  .        ^  Bndgrn. 

tutes  are,   CST  ojr.rie  co?utyi:diimy  t3c.  ,20. 

Two  joint-tenants  for  years,   or  for  life,  one  of  them   doth  zlnft.  302. 
v^afte,  this  is  the  wade  of  them  both  as  to  the  place  wafted ; 
yet  the  w^ords  of   the   ftatilte   of  Gloiicejler  ate,  home  que  tieiit ; 
but  treble  damages  fhall  be  recovered  againft  him  who  did  the 
wafte  only. 

If  there  be  two  or  more  joint-tenants  of  land  whereof  a  woman  Co.  Lit.' 
is  dowable,  and  one  of  them  afngn  her  dower  thereout,  this  is  ^5-  a- 

o  '2  Co.  67. 

good,  and  ilial!  bind  the  others,  becaufe  they  were  compellable  to  pgjjj_     '^ 
afhgn  it  in  fuch  manner ;  but  if  one  of  them  had  affigned  her  a 
rent  thereout,  in  lieu  of  dower,  this  would  not  bind  the  reft,  be- 
caufe they  could  not  have  been  compelled  to  it  by  fuit. 

( I )  Of  Severance  and  Survivorllilp  :  And  herein, 
I.  Of  the  Right  of  Survivorfliip,  and  what  Things  will  furvLve. 

THE  jus  accrefcendiy  or  right  of  furvivorfhip,  takes  place  only  Co.Lit.tgi. 
between  joint-tenants  ;  as  where  lands  are  given  to  two  men 
and  their  heirs,  the  furvivor  (hall  have  the  v/hole  \  for  being  li- 
mited to  them  and  their  heirs,  the  feoffor  or  donor  hath  thereby 
transferred  the  abfolute  property  to  them  ;  but  how  the  v.'ord  heirs 
came  to  fignify  the  heirs  of  one  of  them,  fo  as  to  exclude  the  . 
heirs  of  him  who  died  firft,  is  not  eafy  to  be  determined,  and  can 
be  accounted  for  no  otherwife  than  that  both  joint-tenants  being 
entitled  to  the  whole  during  their  refpeclive  lives,  the  furvivor 
having  continued  longeft  in  pofiefTion  was  therefore  prefumed  to 
have  done  moft  fervice  to  the  feud,  and  upon  that  account  was 
allowed    to   tranfmit  it  to  his  heirs :  alfo,   fays  my  Lord  Chief  Sa'k.  354. 
Juftice  //(?//,    the    common  law  does  not  love  to  multiply  te- 
nures. 

So,  if  land  be  given  to  two  m.en  for  life  or  years,  they  are  Co.  Lit. 
joint-tenants,  and  the  furvivor  fhall  hold  the  whole  for  his  life,  iSi.b. 
or  according  to  the  number  of  years  limited  in  the  convey- 
ance. 

But  if  a  man  let  lands  to  A.  and  B.  during  the  life  of  A.,  if  Co.  Lie 
B.  die,  A.  fliall  have  all  by  furvivorfliip  ;  but  if  ^.  die,  B,  fliall  '^^- ''• 
have  nothing. 

A  naked  truft  or  authority  cannot  fur\-ive  ;  but  a  truft  coupled  Co.  Lit. 
Avith  an  intereft  fhall  furvive  together  with  it.  g,^^  ^^^  ^j^.^  ^.^^  hj/of  Tr./i. 

If  a  leafe  be  made  to  A.  and  B.  for  their  live?,  and  the  life  of  Co.  Lie. 
the  longeil  liver  of  them,  and  they  make  partition,  and  then  A.   '' '" '* 
die,  the  lefTor  fhall  enter  into  his  part ;  for  B.  has  no  title  to  it,  ^^^°  [.^^ 
becaufe  the  right  of  furvivorfliip  wcs  loft  by  the  partition,  which 

Y  y  2  deftroyed 
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deftroved  the  joint-tenancy  •,  nor  will  the  words  to  the  longef.  liver 

be  of  any  ufe  to  B.  becAufe  they  were  void  at  firft,  being  no 

more  than  the  law  implied  in  the  joint-eftate. 

33H.  6.  40.       Two  joint-tenants  of  a  rent-charge  or  rent-fervlce,  and  one 

b.   tijE.  3.  Qf  them  dies,  the  furvivor  fliall  recover  all  the  arrearages  which 

^Rdi.'       incurred  and  became  due  in  the  life-time  of  his  companion. 

Abr.  S6. 

Roll.  Abr.         Two  joint-tenants  fow  their  land  with  corn,  and  one  of  them 
717.  (<i)So,  ^j^^^  j.|jg  ^.(^j.,^  ^Q^^,-,  jTijjii  g()  Jo  ti^«  furvivor,  and  the  moiety  fliall 

lenr°rricw"  "Ot  bc  to  the  cxccutors  of  the  perfon  deccafed ;  for  they  are  iup- 
theirland,     pofed  to  Carry  on  the  cultivation  of  the  foil  by  («)  joint-ftock. 

and  one  of 

them  lets  his  moiety  for  years,  and  he  who  did  not  let  dies,  the  other  ihall  have  the  corn  as  furvivor. 

Owen.  :oi. 

Roll.  Abr.         But  if  hufband  and  wife   are  joint-tenants,  and  the  hufband 
iz-.&'vu-ie  fo^s  the  1;^,-,^^  ^vith  corn,  and  dies,  the  crop  fliall  go.  to  the  exe- 
^"S\%lt\hc  cutors  of  the  hufband,  as  it  feems  ;  for  this  land  is  not  cultivated 
auth'oritifs     by  a  joint-ftock,  but  it  is  totally  the  corn  of  the  hufband,  and  the 
there  cited,    property  of  it  feems  not  to  be  lofl  by  committing  it  to  the  joint- 
pofleinon,  any  more  than  if  it  had  been  fovvn  in  the  land  of  the 
wife  only. 
Perk.  §523.       So,  if  there  be  two  tenants  in  com.mon,  and  one  of  them  fow 
the  land,  and  die,  his  executors   fhall  have   the  corn;  becaufc 
they  have  different  interefls,  and  are  fuppofed  to  cultivate  by  dif- 
ferent (locksj  and  not  by  a  joint  one. 

2.  At  what  Time  the  Right  of  Survivorfiiip  is  to  take  place. 

Co.  Lit.  This  right  is  to  take  place  immediately  upon  the  death  of  the 

j2i.  b.        joint-tenant,  whether  it  be  a  natural  or  civil  death ;  as  if  there 
be  two  joint-tenants,  and  one  of  them  enter  into  religion,  the 
furvivor  ftiall  have  the  whole. 
Co  Lit.  Alfo  it  is  laid  down  as  a  rule,  that  there  fhall  be  no  right  of 

jS8.  b.         furvivorfhip,   unlefs  the  thing  be  in  jointure  at   the  inftant  of 
the  death  of  him  who  firft  dieth ;  nihil  de  re  accrefcit  ei  qui  nihil 
in  re  qiiando  jus  accrejccret  habet. 
Co.  Lit.  Therefore,  if  there  be  two  joint-tenants  of  a  rent,  and  one  of 

18S,  b.  them  diffeife  the  tenant  of  the  land,  this  is  a  feverance  of  the 
jointure  for  a  time  ;  for  the  moiety  of  the  rent  is  fufpended  by 
unity  of  poiTeiFion  and  therefore  cannot  fland  a  jointure  with  the 
other  moiety  in  poffeflion,  fo  that  if  during  fuch  fufpenfion  one 
joint-tenant  die,  there  can  be  no  furvivorlliip. 
Co.  Lit.  Two  femes  joint-tenants., of  a  leafe  for  years,  one  of  them 

i£5.  b.  taketh  hufband,  and  dieth,  yet  the  term  (liall  furvivc  •,  for  though 
all  chattels  real  are  given  to  the  hufband,  if  he  furvive,  yet  the 
furvivor  between  the  joint- tenants  is  the  elder  title,  and  after  the 
marriage  the  feme  continued  fole  pofTefred;  for  if  the  hufband 
dieth,  the  feme  fliall  have  it,  and  not  the  executors  of  the  huf- 
band ;  but  otherwife  it  is  of  perfonal  goods. 
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3.  What  Difpofition  will  work  aSevernnce,  and  defeat  the  Right 
of  Survivorlhip  :   And  herein, 

I.    What  Difpofition  ivitb  a  Siranger  ivill  lucrk  a  Severance, 

Although  joint-tenants  are  feifed  per  mie  iff  per  tout,  yet  to  Co.  Lit. 
divers   purpofes  each  of  them   hath  but  a  ri;i;ht   to  a  moiety ;  as  ^^^*  ** 
to  enfeoff,  give  or  demife,  or  to  forfeit  or  lofe  by  default  in  a 
precipe ;  and  therefore,  where  there  are  two  or  more  joint-tenants, 
and  they  all  join  in  a  feoffment,  each  of  them  in  judgment  of 
law  gives  but  his  part. 

So,  if  there  be  two  joint-tenants,  and  they  both  make  a  feoff-  Co.  Lit. 
ment  in  fee,  a  gift  in  tail,  or  leafe  for  life,   isfc.  upon  condition,   !^-^' ^' 
and  that  for   breach  thereof  one  of  them   fliall  enter  into  the  every  jtiint- 
whole,  yet  he  fliali  enter  but  into  («}  a  moiety,  becaufe  no  more  tenant  may 
in  iudsiment  of  law  paffed  from  him.  warrant  the 

■>       o  r  whole,  be- 

caufs  a  man  may  warrant  more  than  pafieth  from  him.     Co.  Lit.  ii;6.  a» 

If  one  joint-tenant  bargains  and  fells  his  moiety,  and  dies  be-  Co.  Lit. 
fore  the  deed  is  enrolled,  yet  the  deed  being  afterwards  enrolled  ^i^*  ^• 
(hall  work  a  feverance  ab  initio,  and  fupport  by  relation  the  in- 
tereft  of  the  bargainee. 

But  if  one  joint-tenant  bargains  and  fells   all  the  lands,  and  Cro.  Jac. 
before  enrolment  the  other  dies,  his  part  Ihall  furvive  ;  for  the   5?-    ^'^• 
freehqld  not  being  out  of  him,  the  jointure  remains,  and  though  buiV.  3. ' 
afterwards  the  deed  is  enrolled,  yet  only  a  moiety  (hall  pafs  \  for 
the  eni-olment  by  relation   cannot  make  the  grant  of  any  better 
elTcct   tlian  it  would  have  been  if   it   had   taken  effe«5t  imme- 
diately. 

If  a  recovery  be  had  againfl  one  joint-tenant,  who  dies  before  C0.Lit.1S5, 
execution,  the  furvivor  fliail  not  avoid  this  recovery,  becaufe  that 
the  right  of  the  jnoiety  is  bound  by  it. 

If  one  joint-tenant   agree  to   alien,  and  do  not,  but  die,  this  2Vern.  65. 
will  not  fever  the  ioint-tenancv,  nor  bind  the  furvivor.  '^^^^  '^"'^^ 

•'  '  an  -igree- 

ment  does  not  bind  at  law.     Co.  Lit.  184.  b.  185.  a. 

Two  joint  tenants  of  a  church  leafe,  one  whereof  being  taken  Preced. 
fick  in  a  journey,  to  fever  the  jointure  and  provide  for  his  wife  ^""i  '^'^^' 
fends  for  the  fchoolmafter  of  the  town,  (who  was  the  only  per-  ghc/ ^" 
fon  he  could  get  to  come  at  him)  and  acquainted  him  with  his  zv^m.  385. 
intentions,  and  defired  him  to  prepare  an  initrument  for  that  pur-  ^'  ^' 
pofe  j  the  fchool'.naiter  drew  a  kind  of  deed  of  gift  of  the  leafe 
from  the  fick  man  to  his  wife,  which  he  executed,  and  died  : 
and  this  being  to  the  wife,  and  void  in  law,  ihe  would  have  made 
•it  good  in  equity,  but  was  difmiffed,  being  voluntary  and  without 
confideration. 

[A  recital  in  a  marriage  fettlement  to  which  one  only  of  two  Patrick  v. 
joint-tenants  was  party  that  flie  fliould  enjoy  her  moiety  of  per-  ^°'"''^"' _ 
fonal  ellate  to  her  feparate  ufe,  and  a  covenant  on  the  part  of  ^    '  '  ^*' 
her  hulband  that  Ihe  Ihould  enjoy  it  quietly,  ^'c.  and  that  for 
nvant  of  ifjue  of  her  own  hod^,  it  (hould  go  to  the  next  of  kin  of 
her  own  family,  was  holden  by  Lord  Hardwicke  not  to  fever  the 
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jointure  j  for  where  there  is  no  agreement  for  that  purpofe,  there 
muft  be  an  a£lual  alienation  to  make  it  amount  to  a  feverance ; 
and  in  this  cafe  there  was  nothing  more  than  a  declaration  of  one 
of  the  parties.] 

2.   What  Difpojllion  or  Conveyance  by  one  Jo'int'-tcnant  or  'Tenant  in 
coinmoiij  nvith  his  Companion^  ivill  ivork  a  Severance. 

aiH.  6. 42.  The  proper  conveyance  by  one  joint-tenant  to  another,  and 

b.^  perk,  •yvrhat  will  moft  eiFeflually  fever  the  joint-tenancy,  is  a  releafe ; 

Cc  Lit.iQ'i.  bat  one  joint-tenant  cannot  enfeoff  his  companion,  becaufe  they 

b.  200.  b.  arc  both  already  feifed  (a)  per  mie  ^  per  tout  s  and  this  manner  of 

'  ^°''*  conveyance  paffmg  by  livery,  cannot  operate  fo  as  to  give  him 

(a)  And  what  he  already  hath.     But  tenants  in  common  cannot  releafe  to 

therefore,  each  Other,  for  a  releafe  fuppofeth  the  party  to  have  the  thing 

1  t  ere  be  -^^  demand:  but  tenants  in  common  have  feveral  diftin6l  free- 
two  joint-  ' 

tenajics,  snd  holds,  which  One  cannot  transfer  to  the  other  without  the  fo- 

one  releafe  lemuity  of  livcry. 

to  rheoiher, 

this  paiTeth  a  fez  without  the  word  he',rs,  becaufe  it  refers  to  the  whole  fee,  which  they  jointly  took,  and 

are  poffefled  of  by  force  of  the  fiift  conveyance.     Co.  Lit.  9.  20Q. 

Vent.  7".  But  though  a  releafe  be  the  proper  conveyance  from  one  joint- 

Sid.  452       tenant  to  another,  vet  if  the  iurv  find  that  the  one  ioint-tenant  did 

a  Sand.  96.  '  ^  .        J     ,  <,  ■>  ^         . 

zKeb.  641.  grant  or  convey  to  another,  this  amounts  to  a  reieaie  ;  tor  they 
Raym.  187.  having  found  the  fubftaistial  part,  the  court  is  to  apply  the  words 
Che^^ierv  according  to  the  operation  they  have  in  law;  but  every  fuch  con- 
Aviiicins,       veyance  mud  be  pleaded  as  a  releafe. 

4.  Mod.  J  51.  S.  P.     8  Mod.  240.     Fitzgib.  175. 


I 


1  Roll.  So,  if  there  be  tv/o  joint-tenants  for  life,  and  one  be  a  feme  co- 

Abr.  26.  vert,  and  the  baron  and  feme  levy  a  fine  to  the  other  joint-tenant, 
acVeoS.  '  2nd  thereby  grant  tatiim  $5"  quicqiiid  in  the  land  for  the  life  of  the 
uftace  V.  wife,  upon  the  death  of  the  other  joint-tenant  the  lelTor  may  enter, 
Scawcnj  ^^^  j.j,g  ^^^^  cnurcd  by  way  of  releafe,  and  then  the  other  joint- 
6  Co. -73.  b.  tenant  muft  have  claimed  the  whole  from  the  firft  feoffment,  fo 
S.  P.  could  have  had  the  whole  but  for  his  own  life. 

Carth.  505.  An  agreement  between  joint-tenants  of  an  advowfon,  that  they 
s  c  "lh  Should  be  tenants  in  common,  and  that  each  of  them  Ihould  prefent^ 
Raym.  535.  amounts  to  a  feverance  and  releafe^ 

12  Mod.  321. 

Leon.  167.        If  there  be  two  joint-tenants  of  a  rent,  the  one  may  releafe  to 
the  other  ;  but  if  the  rent  be  behind,  the  one  cannot  releafe  his  in- 
tereft  in  the  arrearages  to  another. 
Co.  Lit.  One  joint-tenant  or  tenant  in  common  may  let  his  part  for  [b) 

Owe  *  years  or  at  will  to  his  companion  ;  for  this  only  gives  him  a  right 

Cro./ac.  '  of  taking  the  whole  profits,  when  before  he  had  but  a  right  to  the 
S3.  611.  moiety  thereof,  and  he  may  contrail  with  his  companion  for  that 
Moor,  pi.     purpofe,  as  well  as  he  may  with  any  flranger. 

[b)  If  father  and  fon  bo  joint-tenants  for  100  years,  and  the  fon  take  a  leafe  fiom  the  father  of  lands  far 
]  5  yeirs  to  begin,  &c.  the  fame  fhall  conclude  the  fon  to  claim  the  whcl?  tejji}  oj-  parcel  cf  it  by  fur- 
vivoiCjip.     2  Leoii.  1 5  J.  fftid  by  Plowden,  and  agreed  to  by  the  court, 
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A  partition  or  feverance  between  joint-tenants  of  a  (a)  freehold  2  Roil, 

mud  be  by  deed,  becaufe  by  the  notoriety  of  invelliture  they  take  ^^'-  }S5' 

it  jointly;  and  to  alter  that,  a  matter  of  folemnity  is  required,  j^g.  a^* 

■which  is  a  deed  ;  but  tenants  in  common  may   make  a  partition  (j)  But 

without  deed  ;  becaufe  that  is  only  a  fetting  out  by  metes  and  J°'"f-te- 

bounds,  according  to  the  hrft  invelliture,  which  gave  each  of  them  yea"  m°ight 

diftindl  moieties.  pa.tition 

without 
deed  before  the  ftatute  at)  Car.  2.  c.  3.  of  frauds  and  perjurle;.     Co.  Lie.  liS?.  a> 

[If  two  joint-tenants  enter  into  articles  to  make  partition,  and  H  in  ton  v. 
fuch   articles  amount    in  equity  to  a  feverance  of  the  joint-te-  f^'^'on. 
nancy,  they  will  be  enforced  againft  the  furvivor.  *    ^^'    ^^' 

If  a  bequell  of  the  refidue  of  perfonal  eilate,  which  is  a  joint-  Hall  v. 
tenancy,  be  employed  by  mutual  confent  ;«  trade,  this  fliall  not  ^'^^^^ 
amount  to  a  feverance,  or  defeat  the  right  of  furvivorfhip.  ^j_/'    '    ' 

So,  where  two  executors,  joint-tenants  of  the  refidue  of  their  Baldwin  v. 
teftator's  perfonal  efiiate,  divided  the  fame,  except  a  fum  of  500/.  Johnfon,  in 
4  per  cent,  bank  annuities,  which  they  fet  apart  to  anfwer  a  life  ^^^_  ^j'_ 
annuity  of  20/.  bequeathed  by  the  will,  and  then  one  died,  making  The  prayer 
the  plaintiffs  his  executors  •,  it  was  in  vain  attempted  to  be  argued,  °^^^^  bill 
that  this  amounted  to  evidence  of  an  intended  feveratlce  of  the  thl"ban]r 
whole  property,  for  the  lord  chancellour  determined,  that  in  rcfpedl  annuities 
of  the  bank  annuities,  the  claim  of  furvivorfhip  muft  prevail."]  ^""'^  ^*^ , 

*  ^  -'  transferred 

in  truft  to  anlVer  the  annuity,  in  order  to  be  forthcoming  at  tlie  annuitant's  death,  and  thefe  divided  in 
raoictiefijor  to  that  erfedt,  the  bill  was  difmiiled  with  coits.     2  Wooddef.  132. 

3.  yf/  luhat  Thm  fuch  Difpofiticu  tvuj}  be  made  to  tale  e^eEl. 

Regularly,  every  difpofition  by  one  joint-tenant  to  bind  his  Co.Lit.i68. 
companion  muft  be  [h)  an  immediate  difpofition  •,  for  the  furviving  ^^°|^-  ■^'^'■• 
joint-tenant  claiming  the  whole  by  the  original  inveftiture,  the  (m 'jha^  if 
whole  muft  defcend  to  him,  unlefs  his  companion  hath  difpofed  of  one  joii,r- 
it  from  him  in  his  life-time.  ^''"''"'^  "^«- 

rij.its  to 
ftand  feifed  to  the  ufe,  &c.  of  the  moiety  of  his  companion  after  his  death,  no  ufe  (Ball  ar'fe,  becaule  but 
a  bare  poflibility.  Noy  14.  And  though  he  furvive  his  companion.  Moor  7-;  6. if  two  joint-te- 
nants be  of  a  term,  and  the  one  of  them  grant  to  J.  S.,  that  if  he  pay  to  him  10/.  before  M.chaelniaSf 
that  then  he  fhall  haveh'.s  term  ;  the  grantor  die  before  the  diy,  J.  S  ,  pay  the  fum  to  his  executors  at 
the  day,  yet  he  ftall  not  have  the  term,  but  the  furvivor  fliall  hold  place  ;  for  it  was  in  nature  of  a  com- 
munication.    Co.  Lis.  1S4-5 That  an  agreement  by  one  joint-tenant  to  alien  will  not  be  decieedin 

equity.     zVerii.  63. 

But  if  two  joint-tenants  are  in  fee,  and  one  lets  his  moiety  to  Co.  Lit. 
J.  S.,  for  years,  to  begin  after  his  death,  this  is  good,  and  fhall  bind   '^5-  a- 
the  other,  if  he  furvives,  becaufe  this  is  a  prefent  difpofition,  and  ^l^ Jj'^',  ca 
binds  the  land  from  the  time  of  the  leafe  made,  fo  that  he  cannot 
after  avoid  it. 

But  a  devife  for  years  in  fuch  manner  by  one  joint-tenant  will  Lit.  ^  I'^g. 
not  bind  the  other  furviving,  becaufe  that  is  no  prefent  difpofition,  ^,'^"''-  . 
nor  binding  on  the  devifor  himfelf,  inafmuch  as  he  may  revoke  or        •   *<  * 
cancel  his  will,  and  fo  deftroy  that  devife, 

Alfo,  if  there  be  two  joint-tenants  of  lands,  and  one  of  them  de-  Lit.  §  aSj. 
vlfe  away  that  ■which  belongs  to  him,  and  die,  this  is  avoid  devife,  P^''^-  ^5°<^ 
and  the  Uevifee  takes  aotlnng,  becaufe  the  devife  does  not  take  105    ^'^' 

Y  y  4  effea 
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Moor,  776.    efFe<fl  till  after  the  death  of  the  devifor,  and  then  the  furviving 
pi.  1074.      joint-tenant  takes  the  whole  by  a  prior  title,  i>:z.  from  the  firft  feoff- 
ment ;  but  in  this  cafe  if  the  devifor  furvive  the  other  joint-tenant, 
then  the  devife  is  good  for  the  whole,  becaufe  he  being  the  furviv- 
ing  joint-tenant,  has  the  whole  by  furvivorfhip,  and  then  the  words 
of  the  will  are  fufficient  to  carry  the  whole  e(b.te  •,  befides,  at  xhc 
time  of  malciiig  the  will,  thougli  he  was  not  fule  tenant,  yet  he  was 
fc'iied  pt'r  ))iie  (3" per  toiit^  and  it  is  impoiTible  to  fix  upon  any  p;irti- 
cular  part  wliich  he  meant  to  devife,  becaufe  he  coukl  not  then  call 
one  part  of  the  land  more  his  own  than  another,  and  the  mofl  ge- 
nuine confi:ru6lion  feems  to  give  the  whole  land,  fince  he  was  feifed 
per  tout  of  it  at  the  time  of  the  devife. 
Co.  Lit.  59.        Alfo,  if  there  are  two  joint-tenants,  and  one  of  tliem  furiienders 
t     Roll,      jjjg  naoiety  to  the  ufe  of  his  laft  will,  and  dies  before  the  furrender  is 
prefenred,  having  made  his  will,  this  is  a  feverance  of  the  jointure  ; 
for  when  prefetited,  it  relates  to  the  time  of  the  lirtl  furrender. 
Poph.pe.  If  two  joint-tenants  for  life  are,  and  one  of  them  makes  a  leafe 

Moor,  pi.      f-Qj,  years  Qf  \^\^  moiety,  either  to  begin  prefently,  or  after  his  death, 
3  Biilf.  273.  ^""J  dies,  tills  leafe  is  good  and  binding  againit  the  furvivor ;  the 
Roll.  Rep.     reafnn  whereof  is,  that  notwithftanding  the  leafe  for  years,  the 
401.    Dyer,  joint-tenancy  in  the  freehold  Hill  continues,  and  in  that  they  have 
Plow.  i6j.    a  mutual  intereft  in  each  other's  life,  fo  that  the  ellate  in  the 
Cro.  Jac.      whole,  or  in  any  part,  is  not  to  determine  or  revert  to  the  leffor  till 
lit  is/b     ^°*^^  '^^^  dead  ;  for  the  life  of  the  one,  as  well  as  of  the  other,  was 
285.  a.     '    at  firft  made  the  meafure  of  the  eftate  granted  out  by  the  leffor, 
jS6.  a.         aiifj  therefore  fo  long  as  either  of  them  lives,  if  the  joint-tenancy 
1  And.  ^e!    continues,  he  is  net  to  come  into  poffeffion  ;  now   thefe  joint- 
aVern.  343.  tenants  having  a  reciprocal  interefl  in  each  other's  life,  when  one 
of  them  makes  a  leafe  for  years  of  his  moiety,  this  does  not  depend 
for  its  continuance  on  his  life  only,  but  on  his  life  and  the  life  of 
the  other  joint-tenant,  whichfoever  of  them  fhall  live  longeft,  ac- 
cording to  the  nature  and  continuance  of  the  eflate  whereout  it 
was  derived  ;  and  then  fo  long  as  that  continues,  fo  long  the  leafe 
holds  good,  and,  by   confequence,  fucli  leffee  ffiall^  hold  out  the 
furviving  joint-tenant  and  the  revernoner  till  the  eflate,  whereout 
his  leafe  was  derived,  be  fully  determined. 
Co.  96.  13ut  if  a  rent  were  referved  on  fuch  leafe,  this  is  determined  and 

^Ut.iU  ^°"^  ^^^  ^^^  A<ZT.ih.  of  the  leffor;  for  the  furvivor  cannot  have  it, 
a.  318.  becaufe  he  comes  in  by  title  paramount  the  leafe,  and  the  heirs  of 
{a)  But  the  leffor  have  no  title  to  it,  becaufe  they  have  no  [a)  rcverfion  or 
f«^r.,  It       intereft  in  the  land. 

theexecu- 

tors  or  adminillritirs  cannot  rr.aintiin  an  action  of  debt  or  covenantj  either  upon  the  covenant  in  law  or 
txp:tfs  ccvenan:,  tor  payment  or  the  rent,  it'iheit;  Le  any.  > 

Cro. Jac.  91.       A.  and  B.,  joint- tenants  for  their  lives.  A.,  by  indenture  leafes 

w,  pi.     ji-jg  j^^jojety  ^,^fh\ch.  he  holds  in  jointure  with  B.,  to  C.  for  fixty 

Whitiock  V.  yeiirs  from  the  death  of  B.,  if  he  the  faid  A.  {hall  fo  long  live,  and 

llofton.        deiv.ifes  the  other  moiety  to  C,  for  fixty  years  from  his  own  death, 

if  B.  Ihall  fo  long  live ;  tlien  A.  dies,  and  B.  furvives  ;  and  it  was 

adjudged  that  ^this  leafe  was  void  for  both  moieties ;  for  by  the 

firii  words  it  was  a  good  Jeafe  from  A.,  of  his  part  upon  the  con.? 

5  tingency 
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tlngency  of  his  furviving  5.,  but  that  never  happenedj  and  as  to 
£'s  part,  ^.  had  not  power  to  leafe  or  contract  for  it  during  the 
life  of  B.,  though  he  had  happened  after  to  furvive  him,  for  that 
was  but  a  bare  pofTibiUty,  which  could  not  be  leafed  or  contratled 
for,  and  therefore  the  leafe  was  void  in  the  whole. 

j4.  and  B.  joint-tenants  for  their  lives,  yi.  leafes  his  part  for  Cro.  jac. 
fixty  years,  if  he  and  B.  fo  long  live  ;  then  B.  furrendtrs  his  part,  337*   RoiI» 
and  takes  back  a  new  eftate;  then  ^.  dies,  living  B.;  and  it  was  ad-  ^  Buif.  130. 
judged,  that  this  leafe  made  by  ^.,  was  determined  by  his  death;  2  lioil. 
for  the   joint-tenancy,  v/hich   would  have  given  them  or  their  ^^^'l'^^'. 
leflees  an  intereil  in  each  other's  life,  is  by  the  furrender  of  ^.  de-  Wadding- 
termined  and  gone,  and  then  the  leafe  oi  A.  ftood  fingle  upon  his  t^a. 
own  life,  and.confequently  by  his  death  is  determined.      So,  it 
would  be,  if  after  fuch  leafe  for  years  by  one  joint-tenant  they  had 
made  partition  of  the  joint-eftate,  and  then  the  lefTor  had  died, 
his  leafe  vi'ould  be  at  an  end,  becaufe  the  joint-tenancy,  which 
fliould  have  fupported  it  after  his  death,  is  by  the  partition  de- 
feated and  gone. 

4.  What  {hall  be  a  total  Severance,  or  but  for  a  limited  Time. 

It  hath  been  holden  in  equity,  that  if  three  psrfons  are  jointly  Salk.  15s* 
interefted  in  the  truft  of  a  term  for  years,  and  one  of  them  mort-  ^'^'^^  ^' 
gages  his  third  part,  that  hereby  the  joint-tenancy  is  wholly  fe-     "^°"^" 
vered,  and  that  it  was  not  like  the  cafe  where  a  perfon  makes  his 
will,  and  afterwards  mortgages  his  eftate,  in  which  it  was  agreed 
to  be  no  total  revocation  ;  for  my  Lord  Cotvper  held,  that  a  joint- 
tenancy  was  odious  in  equity,  and  not  like  the  cafe  of  a  will,  which 
might  have  been  for  the  benefit  of  the  mortgagor,  and  not  have 
been  revoked  ;  but  that  it  was  to  the  difadvantage  of  the  mortcra- 
gor  that  the  joint  tenancy  {hould  continue  ;  for  thereby,  if  he 
happen  to  die  firfl,  all  his  eftate  and  intereft  goes  from  hi.  repre- 
fentatives  to  the  furvivor. 

If  there  be  two  joint-tenants  of  a  rent,  and  one  of  them  difleife  Co.  Lit. 
the  tenant  of  the  land,   this  fevers  the  joint-tenancy  for  a  time,  ^^^i.  a. 
the  moiety  of  the  rent  being  fufpended  by  unity  of  pofleffion,  and 
therefore  cannot  ftand  in  jointure  with  the  other  moiety  in  pof- 
feflion. 

It  two  joint-tenants  be  of  a  term,  and  the  one  grant  parcel  of  Cro.  Eiiz. 
the  term  to  a  ftranger,  by  this  the  jointure  of  all  is  fevered.  '»3-    Syms's 

'  •"  caie. 

5.  How  far  the  Charges  or  Incumbrances  of  one  Joint-tenant  (hall 
affect  the  Survivor. 

Regularly,  all  grants  or  charges  by  one  joint-tenant  out  of  the  Lit.  §  2S6. 
land  fall  off  with  his  life,  and  cannot  affett  the  furvivor,  becaufe  there  ^,^-  '^^'^' 
being  no  immediate  difpofition  of  the  land  itfelf,  that  comes  whole  ]^^%  ^' 
and  entire  to  the  furvivor  under  the  firft  title,  and  by  confequence,     "^^'"  "^^^ 
over-reaches  all  intermediate  charges  or  grants  thereout  by  the 
pther  joint-tenant  who  is  dgad. 

Therefore, 
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Co.  Lit.  Therefore,  if  one  joint-tenant  acknowledge  a  recognizance,  or  a 

184.  b.  ftatute,  or  fufter  judgment  in  an  action  of  debt,  iffc.  and  die  before 

oncjo?nt-  execution  had,  it  (hall  not  be  executed  (rt)  afterwards  ;  but  if  exe- 

tenant  in  cution  be  fucd  in  the  life-time  of  the  conufor,  it  Ihall  bind  the 

tee-fimpie  furvivor  :  alfo  in  all  thefe  cafes,  if  he  that  charges  furvive,  it  Ihall 

be  indebted      1  •     ,   r 

to  the  king,   bind  for  ever. 

and  die,  after  his  deceafc  no  extent  fhall  be  made  upon  the  land  in  the  hands  of  the  furvivor.  Co. 
Lit.  185.  a. 

Co.  Lit.  -         But  if  one  joint-tenant  grant  ve/Iuram,  or  herbagtum  terra^  for 
j86.  b.         years,  and  die,  this  fliall  bind  the  furvivor.    So,  if  two  joint-tenants 
are  of  a  water,  and  one  grants  a  feparate  pifcary  for  years,  and 
dies,  this  (hall  bind  the  furvivor ;  becaufe  in  thefe  cafes,  the  grant 
of  the  one  joint-tenant  gives  an  immediate  interell  in  the  thing  itfelf 
•whereof  they  are  joint-tenants. 
C0.LU.1S4.       Alfo,  though  a  ftatute  or  recognizance  acknowledged  by  one 
b.    2  R°"«   joint-tenant  (hall  not  bind  his  com.panion,  unlefs  execution  was 
6  Co.  70.      taken  out  in  the  life-time  of  him  who  acknowledged  it ;  yet  if  after 
Lord  Aber-    fuch  acknovv'ledgment,  the  joint-tenant  who  acknowledged  it  had 
gaveny's       releafed  to  his  companion,  the  land  would  be  chargeable  with  the 
ftatute,  tliough  he  who  acknowledged  it  had  died  before  execution, 
becaufe  his  acceptance  of  the  relcafe  prevents  his  claiming    by 
furvivorfliip. 
i  Sand.  28.        So,  if  one  johit-tenant   in  fee  acknowledges  a  recognizance, 
and  afterwards  both  joint-tenants  bargain  and  fell  the  lands  to  a 
flranger,  who  reconveys  it  to  them,  and  then  he  who  acknow- 
ledged  the  recognizance  dies,  the   moiety  of  the  land  iTiall  be 
charged   with   the   recognizance  notwithitanding   the    furvivor- 
fliip. 

.  6.  Of  Severance  by  Operation  of  Law. 

2  And. 202.  If  a  man  hath  iflue  three  fons,  and  he  devifes  to  his  two 
youngeft  fons  lands  to  them  jointly  for  their  lives,  and  the  eldeft 
fon,  who  hath  the  reverfion  in  fee,  dies,  by  which  it  defcends  to 
the  fecond  fon,  this,  by  operation  of  law,  is  a  feverance  of  the 
joint-tenancy. 

a  Co.  60.  b.       So,  if  there  be  three  joint-tenants  for  life,  and  the  reverfion  be 

Wifcots       granted  to  one  of  them,  the  jointure  is  fevered  as  to  the  third  part 

Lit  132.  b.    of  him  to  whom  the  reverfion  is  fo  granted. 

S,P.     Cro.Eliz.4S1.  570.  S.P.     2Sand.  3S6.  S.  P.  cited.     2  Co.  58. 

2  Co.  58.  If  two  joint-tenants  levy  a  fine  and  declare  no  ufes,  they  are 

feifed  as  before. 
Hob.  25.  If  land  be  given   to  two  jointly  with  warranty,  and  one  of 

the-''!^ake  *^^^"^  make  a  feoffment  of  his  part,  the  warranty  is  loft  as  to 
partition  him,  but  the  other  may  vouch  for  his  moiety ;  but  if  they 
purfuantto    make  partition,  the  warranty  is  loll  as  to  both  by  the  (b)  com- 

the  llatute       _         1  ^  i  \    ' 

31  H.  8.       monlaw. 

CI.  &  32  H.  S.  c.  \i,,  the  wirranty  remajir.,  becau^  th;y  do  it  by  comouifio.T.     Co.  Lit.  187, 

§Co.  is.  b. 
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If  one  joint-tenant  in  fee  take  a  leafe  for  years  of  a  ftranger,  Co.  Lit. 
by  deed  indented,  and  die,  the  furvivor  fliall  not  be  bound  by  ^^5-  *• 
the  conclufion,  becaufe  he  claims  above  it,  and  not  under  it. 

7.  Of  Severance  by  Compulfion  of  Lav/ ;    and  therein  of  the 
Writ  c/e  Partitiofte  facie?'.dd. 

At  common  law  joint-tenants  and  tenants  in  common  were  not  Lit.  §290. 
compellable  to  make  partition,  except  by  the  cuftom  of  feme  cities  C0.L1M87. 
and  boroughs. 

But  now  by  the  31  i/.  8.  cap.  i.  reciting  the  inconveniencies 
which  joint-tenants  and  tenants  in  common  lay  under,  from  one 
joint-tenant's  or  tenant's  in  common  occupying  the  whole  land, 
or  receiving  the  whole  profits,  it  is  enacted,  §  2.   "  That  al]  joint- 
*'  tenants  and  tenants  in  common  that  now  be,  or  hereafter  fliall 
*'  be  of  any  eftate  or  eftates  of  {a)  inheritance  in  their  own  rights,  {a)  The 
*'  or  in  the  right  of  their  wives,  of  any  manors,  lands,  tene-  ^'"^^'^3* 
"  ments,  or  hereditaments  within  the  realm  of  England,  Wales,  or    j'gj'  ^-^^^ 
**  the  marches  of  the  fame,  fhall  and  may  be  coaQed  and  com-  like  remedy 
**  pelled  bv  virtue  of  this  prcfent  a£l,  to  make  partitions  between  tojc^mt-te- 

1  r     It   /-      -I  11  11  1-  rants  and 

*'  them  of  all  luch  manors,  lands,  tenements,  and  hereoitaments,  tenants  in 
*'  as  they  now  hold,  or  hereafter  fhall  hold  as  joint-tenants  or  common  for 
<^  tenants  in  common  by  writ  de  partitione  faciendd,  in  that  cafe  ''i«o''y«a«' 
*'  to  be  devifed  in  the  king  our  fovereign  lord's  court  of  Chan- 
**  CsrV,  in  like  manner  and  form  as  coparceners  by  the  common 
**  laws  of  this  realm  have  been  and  are  compelled  to  do,  and  the 
*'  fame  writ  to  be  purfued  at  the  common  law. 

"  Provided  that  every  of  the  laid  joint-tenants  or  tenants  in 
'*  common,  and  their  heirs,  after  fuch  partition  made,  fhall  and 
*•  mav  have  aid  of  the  other,  or  of  their  heirs,  to  the  intent  to 
**  dereign  the  warranty  paramount,  and  to  recover  for  the  rate  as 
"  is  ufed  between  coparceners  after  partition  made  by  the  order 
*'  of  the  common  law." 

Before  thefe  flatutes  the  writ  of  partition  was  confined  to  co-  Co.L;t.i75. 
■parceners ;  alfo,  it  lay  againft  the  alienee  of  a  coparcener,  for  a  ^'  ^°'''o\ 

^  It.-  •  ,  rLi  -t  r    ^  rn.  Dyer,  3^  b. 

coparcener  cannot  by  her  alienation  develt  the  right  or  her  niter 
to  divide  the  eftate,  nor  can  Ihe  deftroy  her  writ  of  partition  -,  but 
the  alienee  had  no  fuch  writ  of  partition,  becaufe  fuch  alienee 
took  an  undivided  moiety ;  nor  was  the  alienee  under  the  reafons 
on  which  the  law  had  founded  fuch  right  of  divifion,  which  was, 
that  the  inheritance  might  be  feparated  after  marriage  into  diftinct 
families  -,  and  for  the  fame  reafons  the  tenant  by  the  curtefy, 
though  he  came  in  by  the  acl  of  law,  could  not  have  this  writ, 
tliough  it  lay  againft  him  by  the  furvivlng  coparceners. 

But  now  by  the  force  of  thefe  ftatutes,  the  alienee  of  one  par-  Co.  Lit< 
cener  may  have  a  writ  of  partition  againft  the  other  parcener,  be-  '75*  ^ 
caufe  they  are  tenants  in  common. 

So,  tenant  by  curtefy  fhall  have  a  writ  of  partition  upon  the  Co.  Lit. 
ftatute  1,2  H.%.  cap.  1^2.  for  though  he  is  neither  joint-tenant  '75- "• 
cor  tenant  in  common,  yet  being  in  e^ual  mifchief  with  thofe 

tQ 
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to  whom  the  ftatute  gives  this  remedy,  he  is  within  the  equity 

thereof. 
And.  30.  But  if  there  be  three  coparceners,  and  aftranger  purchafe  the  part 

f\.  72.  of  one  of  them,  he  cannot  join  with  either  of  the  two  coparceners 
j°'  h.'  in  a  writ  of  pairtitition,  either  at  common  law  or  by  force  of  the 
keiiw.  208.  ftatute  ;  for  the  words  of  the  preamble  of  the  ftatute  are,  And  none 
Dyer,  128.      r  ff-^^jj^  U  ^/^g  /^,jy  ^^f^  gy  ffi^y,  JifiQcjjj  tksir  feveral  partSy   &c.    and 

Bendl.  Ai.       •^  ,        J      ,  /•     7  •  ,  -^  7  •   •  -7  1    ■  I 

pi.  76.  cannot  ay  the  laws  oj  this  realm  make  partition  without  their  mutual 

ajfents :  Now  in   this  cafe  one  of  them,  viz.  the  parcener  may 
have  a  writ  of  partition  at  common  law,  and  therefore  cannot 
come  within  the  preamble  and  intent  of  the  a6t,  and  [o  cannot 
join  witli  the  purchafer  in  a  writ  of  partition  brouglit  upon  it. 
Cro.  Eliz.  It  hath  been  holden,  that  a  general  writ  by  joint-tenants  or 

7+*>  743'     tenants    in  common    grounded  on  this  ftatute,  and   concluding 

£f  'via-:  Cro.  r  n  •      r    rr    ■  •    i  •   •  i  r  ■ 

Eliz.  7<;g.  contra  jormam Jtatut.  is  iuincient,  without  reciting  the  caie  parti- 
aLutw.  cularly,  fo  as  to  bring  it  within  the  ftatute;  for  the  framing  of 
1018.  j}^j^  .^yj-j,.  jg  ][gf{.  jQ  jj^g  cigrks  in  Chancery,  and  muft  be  according 

^  to  the  form  which  they  have  devifed. 

Cro.  Eliz.  In  this  writ  partition,  may  be  demanded  of  the  view  of  frank- 

759-  pledge,  together  with  a  manor ;  for  though  it  be  not  feverable  of 

Moor^nd  itf^lf,  nor  partible,  yet  the  profits  thereof  may  be  divided,  or  it 
Brown  V.  may  be  divided  thus,  that  the  one  fnall  have  it  at  one  time,  and  tlie 
Onflow.        other  at  another :   alfo,  being  demanded  with  the  manor,  it  may 

well  be  entirely  allotted  to  one,  and  the  land  in  recom.pence  to 

another. 
Booth,  241;.  In  this  aftion  there  are  two  judgments  ;  the  firft  quod  parthio 
Lit.  v)  248.  j^^f  inter  partes  prczdiclas  de  tenetnentis  prced'iB.  cum  pertinen.  and 
(<j)*Thefhe-  upon  this  there  goes  out  a  judicial  writ  to  the  ftieriff  to  make  par- 
riiiinuftgo  tition,  which  recites,  fir  ft  the  writ  of  partition  and  judgment, 
in  perfoji,      ^^^  ^^^^  Commands  the  ftieriiF,  together  with  twelve  men  of  the 

otherwife  ..  •      ,    \  r        ''      ■>  7_j''ij 

»»pon  bfor-  Vicinage,  ISc,  to  go  in  [a)  perlon  to  tne  tenements  to  be  divuled, 

mation  and  there  in  prefence  of  the  parties,  (if  they  appear  on  fummons 

cou7t°wm'  ^°  ^^  made)  by  the  oaths  of  thofe  twelve  men,  to  make  an  equal 

ftay  the  and  fait  partition,  and  allot  to  each  party  their  full  and  juft  (hare, 

filing  of  the  and  then  return  the  inquifition  of  the  partition  annexed  to  the 

award  a^new  ""^^it.  Under  the  fcals  of  the  flieriff,  and  the  jurors,  whofe  names 

writ,  for  are  likewlfe  to  be  returned. 

the  writ  being  his  commilTion,  he  cannot  deviate  from  it ;  but  if  the  flieriff  returns  that  he  was  there 
in  perfun,  and  this  return  is  received  anri  filed,  then  any  information  to  the  contrary  comes  too  late  5 
beciufe  by  the  filing,  it  is  become  matter  of  record,  againtt  whirh  no  averment  in  pah  lies  j  neither  can 
the  party  have  error  upon  the  rtturn.     Cro.  Eliz.  9,  10.     Clay's  cafe. 

C0.Lit.169.       When  the  Inquifition  Is  thus  returned,  upon  motion  made  to 

the  court,  the  lecond  judgment  is  given  in   this  manner  :  Idco 

confiderat.  eji  per  Cur.   quod  partitlo  Jlrma  ^  JJabilis  in  perpetuum 

teneatur. 

Roll.  Abr.        In  a  writ  of  partition,  if  the  judgment  be  given  quod  partitio 

750.  Loid    £^^    ^^^  thereupon  a  writ  is  dire£led  to  the  fheriff  to  make  parti- 

Beikley  and-'.     '  .  r  ,.       ,  r        i       •      1  • 

Countefi  of  tion,  no  M'rit  of  error  lies  hereupon,  for  the  judgment  is  not  corn- 
Warwick,     plete  till  the  flieriff's  return,  and  the  fecond  judgment  which  the 
fc"'.  Moor    ^^^  requires  hereupon,  viz,  quod  partition  (sfc.  for  before  that, 
^^'   '    *  the 
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the  plaintifF  may  be  nonfuit,  or  he  may,  upon  the  return  of  the  643.    Noy, 
iheriff,  fuggeft  to  the  court  that  the  partition  is  not  equal,  and  "^l'  ^"  ^* 
fo  have  a  new  partition,  and  may  alfo  releafe  before  the  laft  cro.  jac* 

judgment.  3^4-  ^  Bulf.  104.  like  cafe  adjudged,  fef  videi  Roll.  Rep.  125.  2  Bulf.  119, 

If  the  writ  he  brought  by  one  joint- tenant  againft  feverd,  and  Cro.  Eliz. 
there  happen  to  be  error  in  the  execution  of  it,  and  one  of  the  ^5- 
defendants  releafe  all  errors  to  the  plaintiff,  this  {hall  not  bar  the 
others;  for  each  having  a  diftintt  intereft  {hall  not  be  prejudiced 
by  the  releafe  of  his  companion. 

u^.  and  B.  tenants  in  common  of  a  manor,  y^,  purchafes  feveral  Dyer,  265. 
freeliDlds  that  lay  fo  mixed  with  the  demefne  lands  of  thewnanor  P'  5- 
that  they  could  hardly  be  dillinguiihed  from  them;  B.  brings  a  sheriff 265.- 
writ  of  partition  of  the  manor  only  :  and  it  was  adjudged  that 
partition  fliould  be  made,  and  a  Vv'rit  awarded  accordingly ;  upon 
the  execution  of  which  writ  ^.  comes  to  the  fheriff  and  inqueft, 
and  informs  them  with  the  purchafe  of  the  freeholds,  that  are 
not  parcel  of  the  manor,  and  bids  them  take  care  how  they  make 
partition  of  all  the  lands  within  fuch  a  compafs,  left  they  offer 
violence  to  their  confciences;  but  does  not  fliew  them  the  free- 
holds di{lin£lly,  nor  the  limits  of  the  manor,  which  obliged  the 
fheriff  to  adjourn  to  a  certain  day,  on  which  one  of  the  inqueft 
made  default;  and  thereupon  the  iheriff  returns  a  fineof  40  s.  with 
an  account  of  the  difficulties  they  met  with,  ts*  tilierius  propter 
brevitatem  tempcris  breve  illud  exeqiii  non  potuit :  it  was  holden,  that 
yl.  ought  to  flievv  the  bounds  of  the  feveral  freeholds  that  he 
purchafed,  or  the  number  of  the  acres ;  but  if  no  light  or  evi- 
dence is  given  by  either  party  to  the  inquell,  and  they  make  par- 
tition de  tanto  quantum  refumitur  tff  dignofcitur  per  prdefuniptmies.,  it 
is  good ;  for  they  are  under  an  obligation  to  execute  the  commands 
of  the  court  at  their  peril. 

If  after  the  awarding  of  the  judicial  writ,  and  before  the  re-  Daiii'on, 55. 
turn  of  it,  tlie  defendant  dies,  yet  the  partition  is  good,  and  the 
writ  {hall  not  abate,  becaufe  before  the  death  of  the  defendant 
judgment  was  given  that  partition  fhould  be  made;  and  though 
upon  the  return  of  the  judicial  writ  there  is  another  judgment 
given,  yet  that  is  given  in  confirmation  of  the  firft  judgment; 
it  feems  like  wife,  that  upon  the  return  of  the  judicial  writ  no 
exception  can  be  taken  to  it ;  therefore,  it  is  not  material  whe- 
ther the  defendant  be  dead  or-  alive,  fince  he  can  have  no  advan- 
tage by  any  plea  on  the  return  of  the  writ. 

The  procefs  in   this  writ   is  fummons,  attachment,  and  dif-  F.N.B.  62. 
trefs  infinite.  Booth,  245. 

A.  and  B.  were  joint-tenants  for  years,  B.  fuffers  C  to  occupy  Cro.  jac. 
his  moiety  with  him,  and  A.  brings  a  writ  of  partition  againft  ^'^;  ^e.ziXt. 
jB.  and  C  fuppofing  that  ^.  had  granted  a  moitty  of  his  part  to 
C:,  C  fhews  tiiat  he  was  but  tenant  at  will  to  B.  whereupon  the 
writ  abated ;  whether  A.  might  have  another  writ  of  partition 
againft  B.  by  journeys  accounts,  was  the  queftion  ;  and  refolved, 
that  he  m.ight ;  for  the  poffeffion  of  C  was  good  colour  for  bring- 
ing the  writ  of  partition,  and  A,  could  not  take  notice  what  eftate 
C.  had.  gy 


(a)  And  By  the  (a)  8  l2f  gW.^-  cap.^i^  entitled  an  aft  for  the  eafidJ' 

made  per-  obtaining  partitions  of  lands  in  coparcenary,  joint-tenancy,  and 
the"i&4  tenancy  in  common,  reciting,  That  whereas  the  proceedings  upon 
Anns.c.  i8.  writs  of  partition  between  coparceners  by  the  common  law  or 
^2.  [Where  cuftom,  joint-tcnants,  and  tenants  in  common  are  found  by  ex- 
brou-hrm  pericncc  to  be  tedious,  chargeable,  and  oftentimes  inefFeftual,  by 
equity,  to  rcafon  of  the  ditficulty  of  difcovering  the  perfons  and  eflates  of 
have  a  p.u-  j.]^g  tenants  of  the  nanors,  meflliages,  lands,  tenements,  and  he- 
tween  two  rcditaments  to  be  divided,  and  the  defedlive  or  dilatory  executing 
joint-te-  and  returning  of  the  procefs  of  fummons,  attachment,  and  dif- 
nantsorte-    frgfg    and  Other  imnediments  in  making  and  eftabiifhing  parti- 

nants  in  .  ^  .  .  .    . 

common  tions,  by  reafon  of  which  divers  perfons  having  undivided  parts 

the  plaintiff  or  purparts,  are  greatly  oppreiTed  and  prejudiced,  and  the  pre- 

tniift  (hew  jyjifes  are  frequently  waiTed  and  deftroyed,  or  lie  uncultivated  and 

himfeifto  unmanured,  fo  that  the  profits  of  the  fame  are  totally  or  in  a 

a  moiety,  great  meafure  loft  ;  for  remedy  whereof  it  is  enabled,  "  That 

k"e"ene-'  "  after  procefs  oi  poney  or  attachment  returned  upon  a  writ  of 

rally  that  he  "  partition,  affidavit  being  made  by  any  credible  perfon  of  due 

is  in  poifef-  «  notice  given  of  the  faid  writ  of  partition  to  the  tenant  or  te- 

inoietv^  **  nants  to  the  action,  and  a  copy  thereof  left  with  the  occupier, 

and  this  is  "  or  tenant,  or  tenants,  or,  if  they  cannot  be  found,  to  tTie  wife, 

ftrifter  than  <c  {q^^^^  qj-  daughter,  (being  of  the  age  of  twenty-one  years,  or 

faw^where^'^  "  Upwards,)  of  the  tenant  or  tenants,  or  to  the  tenant  in  a£lual 

feifin  is  fuf-  "  pofleffion  by  virtue  of  any  eftate  of  freehold  or  for  term  for 

fcient,  the  <(  years,  or  uncertain  intereft,  or  at  will,  of  the  manors,  lands, 

Itatuteot  ,'  ^  11-  ■>  r    1  •••111 

s  &  9  w.  3.       tenements,  or  hereditaments  wnereot  the  partition  is  demanded, 

was  made      "  (uulefs  the  faid  tenant  in  aftual  pofleflion  be  demandant  in  the 

^°^^^^^        "  adion,)  at  leaft  forty  days  before  the  day  of  return  of  the  faid 

Ld.  Hard-      "  potie  cx  attachment,  if  the  tenant  or  tenants  of  fuch  writ,  or 

wicke,  "  any  of  them,  or  the  true  tenant  to  the  mefluages,  lands,  tene- 

aAtk.jSo.]  »<  ments,  and  hereditaments  as  aforefaid,  fhall  not  in  fuch  cafe 

"  within  fifteen  days  after  return  of  fuch  writ  of  pone  or  attach- 

•'  ment  caufe  an  appearance  to  be  entered  in  fuch  court  where 

**  fuch  writ  oi  pone  or  attachment  fhall  be  returnable,  then  in  de- 

**  fault  of  fuch  appearance,  the  demandant  having  entered  his 

**  declaration,  the  court  may  proceed  to  examine  the  defendant's 

*'  title,  and  quantity  of  his  part  and  purpart,  and  accordingly  as 

**  they  (hall  find  his  right,  part,  and  purpart  to  be,  they  (hall 

"  for  fo  much  give  judgment  by  default,  and  award  a  writ  to 

**  make  partition,  whereby  fuch  proportion,  part,  and  purpart 

**  may  be  fet  out  feverally ;   which  writ  being  executed,  after 

*'  eight  days  notice  given  to  the  occupier,  or  tenant  or  tenants  of 

**  the  premifes,  and  returned,  and  thereupon  final  judgment  en- 

"  tered,  the  fame  fhall  be  good,  and  conclude  all  perfons  what- 

•'  foever,  after  notice  as  aforefaid,  whatever  right  or  title  they 

**  have,  or  may  at  any  time  claim  to  have,  in  any  of  the  manors, 

**  mefTuages,  lands,  tenements,  and  hereditaments  mentioned  in 

*'  the  faid  judgment  and  writ  of  partition,  although  all  perfons 

**  concerned  are  not  named  in  any  of  the  proceedings,  nor  the 

"  title  of  the  tenants  truly  fet  forth. 

<«  Provided 
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**  Provided  always,  That  if  fuch  tenant  or  perfon  concerned, 
**  or  either  of  them,  againfl  whom  or  their  right  or  title  fuch 
**  judgment  by  default  is  given,  fhall  within  the  fpace  of  one  year 
*^  after  the  firft  judgment  entered,  or  in  cafe  of  infancy,  cover- 
**  ture,  non  fans  memoria^  or  abfence  out  of  the  kingdom,  within 
*^  one  year  after  his,  her,  or  their  return,  or  the  determinatioa 
*'  of  fuch  inability,  apply  themfelves  to  the  court  by  motion 
'*  where  fuch  judgment  is  entered,  and  fliew  a  good  and  pro- 
**  bable  matter  in  bar  of  fuch  partition,  or  that  the  demandant 
*'  hath  not  title  to  fo  much  as  he  hath  recovered,  then  in  fuch 
'^  cafe  the  court  may  fufpend  or  fet  afide  fuch  judgment,  and  ad- 
**  mit  the  tenant  and  tenants  to  appear  and  plead,  and  the  caufe 
*'  (hall  proceed  according  to  due  courfe  of  law,  as  if  no  fuch 
**  judgment  had  beeti  given  ;  and  if  the  court  upon  hearing  there- 
'^  of  (hall  adjudge  for  the  firft  demandant,  then  the  faid  firfl: 
"  judgment  fliall  (land  confirmed  and  be  good  againft  all  perfons 
"  whatfoever,  except  fuch  other  perfons  as  fhall  be  abfent  or  dif- 
**  abled  as  aforefaid  j  and  the  perfon  or  perfons  fo  appealing  fhall 
"  be  awarded  thereupon  to  pay  cofts ;  or  if  within  fuch  time  or 
**  times  aforefaid  the  tenants  or  perfons  concerned,  admitting  the 
*'  demandant's  title,  parts,  and  purparts,  (hall  fliew  to  the  court 
*'  any  inequality  in  the  partition,  the  court  m.ay  award  a  new  par- 
*'  tition  to  be  made  in  prefence  of  all  parties  concerned,  (if  they 
**  will  appear,)  notwithftanding  the  return  and  filing  upon  record 
*'  of  the  former,  which  faid  fecond  partition  returned  and  filed 
"  fhall  be  good  and  firm  for  ever  againll  all  perfons  whatfoever, 
**  ex'cept  as  before  excepted. 

♦'  And  it  is  further  enadted,  That  no  plea  in  abatement  fhall 
'*  be  admitted  or  received  in  any  fuit  for  partition,  nor  fhall  the 
**  fame  be  abated  by  reafon  of  tlie  death  of  any  tenant. 

"  And  it  is  further  enaiSled,  That  when  the  high  fherifF  by 
"  reafon  of  diilance,  infirmity,  or  any  other  hindrance,  cannot 
*'  conveniently  be  prefent  at  the  execution  of  any  judgment  in 
**  partition,  in  fuch  cafe  the  under  (heriff,  in  prefence  of  two 
*'  juftices  of  the  county  where  the  lands,  tenements,  or  heredita- 
**  ments  to  be  divided  do  lie,  fhall  and  may  proceed  to  execution 
*'  of  any  writ  of  partition  by  inquihtion  in  due  form  of  law,  as 
*'  if  the  high  Ihcriff  were  then  perfonally  prefent ;  and  the  high 
*•  fheriff  thereupon  fnall,  and  is  hereby  enabled  and  required  to, 
**  make  the  fame  return  as  if  he  were  perfonally  prefent  at  fuch 
**  execution  ;  and  in  cafe  fuch  partition  be  made,  returned  and 
"  fiJed,  he  or  they,  that  were  tenant  or  tenants  of  any  of  the 
**  faid  meffuages,  lands,  tenements,  and  hereditaments,  or  any 
"  part  or  purpart  thereof,  before  they  were  divided,  fhall  be  te- 
**  nant  or  tenants  for  fuch  part  fet  out  feverally  to  the  refpe£live 
'*  landlords  or  owners  thereof,  by  and  under  the  fame  conditions, 
**  rents,  covenants,  and  refervations  where  they  are  or  fliall  be  fo 
**  divided  :  and  the  landlords  and  owners  of  the  feveral  parts  and 
**  purparts  fo  divided  and  allotted  as  aforefaid,  fliall  warrant  and 
*'  make  good  unto  their  refpedlive  tenants  the  faid  feveral  parts 
"  feverally  after  fuch  partition,  as  they  are  or  were  bound  to  do 

**  by 
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"  by  any  copy,  leafes,  or  grants  of  their  refpeclive  parts  before 
*<  any  partition  made  .  and  in  cafe  any  demandant  be  tenant  In 
*«  a£tual  pofleflion  to  the  tenant  to  the  a£lion  for  his  part  and 
"  proportion,  or  any  part  thereof,  in  the  mefluages,  lands,  tene- 
*'  ments,  and  hereditaments  to  be  divided  by  virtue  of  a  writ  of 
"  partition  as  aforefaid,  for  any  term  of  life,  lives  or  years,  or  un- 
"  certain  inierefl,  the  faid  tenint  fliall  ftand  and  be  pofTefled  of 
**  the  faid  purparts  and  proportions  for  the  like  term,  and  under 
**  the  fame  conditions  and  covenants,  when  it  is  fet  out  feverally 
*'  in  purfuance  of  this,  or  any  other  a6l,  ftalute,  or  law,  for  that 
*'  purpofe. 

"  And  it  is  further  enabled.  That  the  refpe£live  flierlfFs,  their 
**  under-fheriffs  and  deputies,  and,  in  cafe  of  ficknefs  or  difability 
♦*  in  the  high  (herifF,  all  juftices  of  the  peace,  within  their  refpec- 
**  live  divifions,  fhall  give  due  attendance  to  the  executing  fuch 
**  writ  of  partition,  unlefs  reafonable  caufe  be  (hewn  to  the  court 
*'  upon  oath,  and  there  allowed  of,  or  otherwife  be  liable  every  of 
"  them  to  pay  unto  the  demandant  fuch  coils  and  damages  as  fhall 
"  be  awarded  by  the  court,  not  exceeding  five  pounds,  for  which 
**  the  demandant  or  plaintiff"  may  bring  his  a^ion  in  any  of  his 
**  majefty's  courts  of  record  at  Wcjlfninjiery  wherein  no  effoign, 
*'  protedtion,  privilege,  or  wager  of  law  fhall  be  allowed,  nor  any 
*'  more  than  one  imparlance  ;  and  in  cafe  the  demandant  doth  not 
**  agree  to  pay  to  the  fheriffs  or  under-fheriffs,  juftices,  and  jurors 
*'  fuch  fees  as  they  fhall  refpeftively  demand  for  their  pains  and 
**  attendance  in  the  execution  of  the  fame,  and  returning  thereof, 
*'  then  the  court  fhall  award  what  each  perfon  fhall  receive,  having 
*'  refpecSl  to  the  diftance  of  the  place  from  their  refpe£tlve  habita- 
**  tlons,  and  the  time  they  muft  neceffarily  fpend  about  the  fame, 
*'  for  which  they  may  feverally  bring  their  a£tions."' 

By  the  7  Anna^  cap.  1 8.  It  is  enabled,  "  That  if  coparceners,  or 
*^  joint-tenants  or  tenants  in  common  be  feifed  of  any  eflate  of  in- 
*'  heritance  In  the  advowfon  of  any  church  or  vicarage,  or  other 
**  ecclefiaftlcal  promotion,  and  a  partition  Is  or  fhall  be  made  be- 
*'  tween  them  to  prefent  by  turns,  that  thereupon  every  one  fhall 
"  be  taken  and  adjudged  to  be  feifed  of  his  or  her  feparate  part  of 
**  the  advowfon  to  prefent  In  his  or  her  turn  ;  as  if  there  be  two, 
**  and  they  make  fuch  partition,  each  fliall  be  faid  to  be  feifed,  the 
*'  one  of  the  one  moiety  to  prefent  In  the  firft  turn,  the  other  of 
"  the  other  moiety  to  prefent  in  the  fecond  turn  ;  In  like  manner 
**  If  there  be  three,  four  or  more,  every  one  fhall  be  faid  to 
**  feifed  of  his  or  her  part,  and  to  prefent  In  his  or  her  turn." 

(K)  Joint-tenants  and  Tenants  in  common  how  to 
fue  and  be  fued :  And  herein  of  Summons  and 
Severance. 

Co.  tU.         TOInt-tcnants  being  feifed  per  mie  l^ per  tout,  and  deriving  by  one 
iSc.  b.        J   2j^j  j.}^g  f^jj,g  j.jj.jg^  j^^^  jointly  emplead  and  be  jointly  em- 
pleaded  with  others. 

So, 
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So,  though  one  joint-tenant  may  diftrain  for  rent,  yet  he  cannot  Carth.  313. 
bring  an  a£lion  of  debt,  nor  (a)  avow  for  rent-avrear  without  mak-  P""s^-'>n«l 
ing  himfelf  baihffto  his  companions,  that  they  maybe  privy  to  the   r  Mod. '72. 
fuit,  and  be  entitled  to  their  {hares  upon  his  recovery  thereof  in   150.  s.c. 
their  right.  i")  "^'^^^ 

o  joint-te-  ■ 

nants  muft  join  in  the  avowry  for  damage-feafant.     Thompf.  Ent.  264.     5  Mod.  151. 

If  y^.  and  5.,  joint- tenants  and  to  the  heirs  of  .5,,  join  in  a  leafe  Co.  Lit. 
for  life,  j4.  has  a  reverfion,  and  (hall  join  in  a6lion  of  wafte  ;  but  42'-  »• 
the  writ  mud  be  ad  exhiered'Uatlouem  of  B.y  becaufe  he  only  hath 
the  inheritance. 

But  if  two  joint-tenants  acknowledge  a  (latute,  and  their  feveral  Noy,  t, 
lands  are  taken  in  execution,  and  after,  upon  the  invalidity  of  the  f  "'"^'^  ^"'^ 
flatute,  they  jointly  bring  an  audita  qiierelay.xht  writ  {hall  abate ;  judged.' 
for  they  ought  to  have  feverrd  writs  •,  for  the  wrong  done  to  one  by 
the  execution  of  his  land  is  no  tort  to  the  other. 

And  although  regularly  joint-tenants  are  to  join  and  be  joined  Show.  Rep. 
in  an  a£lion,  yet  It  is  otherwife  with  tenants  in  common ;  and  34-- 

•  '  .      .  2  Vent*  2,  f  A.. 

therefore  if  in  eje£l:ment  the  plaintiff  declares  on  a  leafe  made  by  comb.  T^o. 
A.  and  i?.,  and  on  the  trial  it  appears  that  they  are  tenants  in  com-  Carth.  224. 
mon,  the  plaintiff  cannot  recover  ;  but  if  ^'^.  and  B.,  had  been  ioint-  ^="J-  '°*- 

'  ^    .  .  .  ,  ■'  Co.  Lit.  ICO. 

tenants,  a  jolnt-leafe  to  the  plaintiff' had  been  good,  and  he  might  zWili".  231. 
have  declared  qi/od  dewiferiint ;  and  the  reafon  of  the  difference  is, 
that  tenants  in  common  are  of  feveral  titles,  and  therefoi-e  the  free- 
hold is  feveral ;  and  if  they  are  diffeifed,  they  {hall  be  put  to  their 
feveral  a£lions ;  as  therefore  the  lands  of  tenants  In  common  are 
to  be  confidered  as  different  eflates  depending  on  different  titles,  a\-Qutr.cte 
the  plaintiff  {liall  not  recover,  becaufe  that  were  to  allow  the  plain-  That  to 
tiff  to  try  two  feveral  and  different  titles  In  one  iffue  at  the  fame  ^y?^^  ^"y. 
time,  and  therefore  the  plaintiff  to  make  out  his  title  .muft  {hew  tiuftcafei;" 
and  prove  that  each  demifed  the  whole  to  him,  elfe  he  doth  not  the  beft  way 
prove  the  declaration  ;  whereas   the  difcoverv  of  the  tenancy  la  |5^"^f  ^^  ^'^ 

,  '  ,  1  1       '       i-rr  .   ,       •'  for  them  to 

common  proves  the  contrary  ;  and  as  they  have  different  titles  to  a  join  in  a 
moiety  only,  fo  they  could  not  each  of  them  demlfe  the  whole  ;  le^fe  to  a 
but  joint-tenants  are  felfed  per  mle  l^ per  tout,  and  they  derive  by  fp^'^'^/^I" 
one  and  the  fame  title,  and  therefore  each  may  be  fald  to  demlfe  that  leiTee 
the  whole  ;  and  as  they  muft  join  In  an  acllon  for  any  violation  of  fo  ^ake  a 
their  poffeffion,  fo  for  the  fame  (/')  reafon  too,  their  leffee  on  their  ["g^tide"^ 
joint  demlfe.  Noy,  13. 

But  though  "tenants  in  common  having  {c)  feveral  and  dlftln£l:  Lit.  §  314. 
rights  cannot  join  in  an  aftlon,  yet  where  the  thing  is  {d)  entire,  Co.  Lit. 
as  a  horfe,  hawk,  they  muft  join,  thefe  being  In  their  nature  not  (^^  Cannot 
feverable,  and  therefore  from  the  neceflity  of  the  cafe  the  law  ad-  join,  though 
mits  them  to  join.  f^^  '=°'^"^ 

J  in  by  one 

feoumcnt.     Mod.  11.      [d)  And  therefore  tenants  in  common  niall  join  in  a  quare  impedit,  becaufe  the 

prefcntation  to  the  advowlbn  is  entire.      Co.  Li'.   197.   b. And  for  this  reafon  tenants  in  comnjoa 

of  a  feignorj'  /hall  join  in  a  wri'  '>f  right  of  ward,  and  ravifliment  of  ward  for  the  body,  Co.  Lit.  .197.  b. 
— —  Alfo  tenants  in  common  /hall  join  in  de.inue  of  charters,  and  if  the  one  be  nonfuic,  the  other  fiiaii 

recover.     Co.  Lit.  197.   b. And  ihall  join  in  a  nvairantia  ckartie,  but  fever  in  voucher.     Co. 

Lit.  "197.  b.  [And  wherever  one  entiie  injury  is  done  to  tenants  in  common,  they  iball  have  ons 
entire  remedy.     2  Bi.  Rep.  1077.] 

Vol.  TIT.  2  z  So, 
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Co.  Lit.  So,  if  tiierc  be  two  tenants  in  common,  and  they  make  a  leafe 

107.  b.         f^jY  life,  rendering  rewt,  this  rtfervation,  though  made  by  joint 
^'^''    '    words,  (hall  follow  the  natiu'e  of  the  reverfion,  which  is  feveral  in 
the  leflbrs;  therefore  they  lliall  be  put  to  their  feveral  affifes  if 
they  be  difleifed,  as  if  there  h.id  been  diftinfl:  refervations. 
Lit.  §  315.        Alfo,  tenants  in  comrtion  ihall  join  in  actions  perfonal,  as  tref- 
Co^  Lit.        pjfg  jj^  breaking  into  their  houfc,  breaking  their  inclofure  or  fences, 
feeding,  wafting,  or  defouling  tjieir  grafs,  cutting  down  their  tim- 
ber, fifliing  in  their  pitcary,  fe"V.,  and  (l^all  recover  jointly  their 
damages  ;  becaufe  in  thofe  acflions  though  their  eftates  are  feveral, 
yet  the  damages  furvive  to  all  •,  and  it  would  be  unreafonable  to 
bring  feveral  adlions  for  one  fingle  trefpafs. 
Cd.  LIf.  So,  if  there  be  two  tenants  in  common  of  a  manor,  and  they 

J89,  a,        make  a  bailiff  thereof,  and  one  of  them  die,  the  furvivor  (liall  have 
an  a6lion  of  account,  for  the  acflion  given  unto  them  for  the  ar- 
rearages upon  the  account  was  joint. 
Co.  Lit.  So,  if  two  tenants  in  common  fow  their  land,  and  a  flranger 

1S9.  a.  eateth  the  corn  with  his  cattle,  though  they  have  the  corn  in 
common,  yet  the  a£lion  given  to  tiieni  for  tlie  trefpafs  is  joint,  and 
fliall  furvive. 
Carth.  aSq.  Tenants  in  common  may  }oin  or  fever  in  (a)  debt  or  cpvenant 
Widglcyand  £  ^  ^^^^  ^^^^  jf  jj^^  fever,  the  demand  mull  be  de  una  medietate 
Gilbert  V.  '  -'  '  . 

Lord  Love-  01  the  whole  rent,  and  not  ot  a  certaui  ium,  which  amounts  to  a 
hce.  (j)But  moiety. 

in  an  avowry 

they  ought  to  fever.  Co.  Lit  iSS.  b-  5  Term  Rfp. -,  jo.  Flf  a  terre-tenant  pay  the  whole  rent  tij 
one  tenant  in  common  contrary  to  the  exprels  nulicc  of  the  other,  the  latter  may  diilrain  for  his  fliaie. 
Karrifon  v.  Barney,  5  Term  Rep.  246.  J 

Cro.  Jac.  And  as  in  trefpafs  tenants  In  common  fl-iall  join,  fo  they  (hall 

andRarw'iT  ^^^  ^  nuifuicc  donc  to  their  land,  for  it  is  perfonal,  and  concerns 

\{b)  Ard  tl^s  profits  of  the  land  \  but  for  forging  of  falfe   deeds   they  (hall 

where  the  fever,  for  that  concerns  the  inhevitance  of  the  land  :  (^)  as  to  a  nui- 

"a'.aie  'they  ^'^"'^*^'  ^^  ^^  ^^  continued  after  the  death  of  one  of  the  tenants  in 

may  have  common,  his  devifee  fliall  join'  in  adlion  with  the  furvivor,  for  the 

feveral  ac-  continuance  thereof  is  as  tlie  new  creeling  of  fuch  a  nuifance. 

tions  :  and    , 

therefore,  one  tenant  in  common  may  fue  for  the  doubb  va'ue  of  liis  moiety  of  the  rent  under  the 

llatute  of  4  Geo.  2.  c.  28.     Cutting  v.  Daiby,  2  Bl.  Rep.  1077.] 

Mich.  A.  makes  a  lerTe,  in  wliich  the  lefTce  covenants  with  the  lefTor, 

Kic^hen*'  ^'^'»  ^°  repair ;  IcfTor  grants  his  reverfion  by  feveral  moieties  to 

and  Knight  feveral  perfons,  and  leflee  aingns  to  7-  '~'>-     In  an  adion  of  cove- 

V.  Buckley,  nant  by  the  grantees  of  the  reverfion  for  not  repairing,  the  queftion 

Lev.  loni  '^'^^i  If  two  tenants  in  common  of  a  revci  fion  could  join  in  bring- 

Keb.  565.  ing  an  a£lion  of  covenant  againil  the  aflignee  ?  and  it  was  holden, 

572.  that  they  could  and  ought  to  join  in  this  cafe,  being  a  mere  per- 

s.^cTW^*  fo"^l  a£tion,  according  to  Littleton^';,  rule,  which  was  hoklen  to  be 

-viae  to  this  general,  without  relation  to  any  privity  of  contra£l ;  and  that  the 

k'iiw't  covenant  being  indivlfible,  the  wrong  and  damages  could  not  be 

i/'h!  6.^*  diflributed  becaufe  uncertain. 
ij  -.    zS  E.  3.  90.    Moor,  ^0,    G3dl>.  30.  2S3,    Bro.  Joindej:  iij  Aaion,  104.    Bcndl.  8> 

Joint* 
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Joint-tenants  and  tenants  in  common  are  to  join  in  a  quare  itn-  Co.  Lit. 
pedit;  the  firil,  becaufe  they  are  jointly  feifed,  and  claim  by  a  joint  ^^7*  b. 
title  ;  the  [a)  latter  out  of  neceffity,  beeaufe  the  thing  is  entire.         \i.^ clmv^ 

Incumb.  253.  S?  'vide ]up.  7  Ann.  c.  18.  (a)  It'  two  tenants  in  conainon  be  of  an  advowfon,  and 
they  bring  a  quare  mfedir,  and  the  one  releafe,  \et  the  other  /hall  iue  for  and  recover  the  whole  pre- 
fcntment.     Co.  Lit.  197.  b. 

If  joint-tenants  or  tenants  in  common  refufe  to  fet  out  their  Hut.  121. 
tithes,  the  a£lion  mud  be  brought  againft  them  both  ;  but  if  one  t^fo-  Jac» 
of  them  only  occupy  the  land,  tlie  a£lion  is  to  he  brought  againih      *  ^ 
him  ;  or  if  one  joint-tenant  or  tenant  in  common  lets  out  the 
tithes,  and  the  other  takes  them  away,  the  action  mull  be  brought 
againft  the  wrong-doer. 

If  a  leafe  for  years  be  made  to  B.  and  C,  rendering  rent,  and  C  Palm,  zt^^ 
afTign  his  moiety  to  X).,  and  after  the  rent  be  in  arrear,  the  lefTor 
may  bring  an  a£tion  of  debt  for  the  rent  againft  B.  and  D.,  for  the 
reveriljn  remains  entire. 

If  two  joint-tenants  bring  trefpafs,  and  pending  the  a£l:ion  one  Cro.  jac. 
of  them  dies,  the  writ  fliall  abate  ;  fecus^  if  brought  againft  them,  ^9-  4  ^°^' 
for  in  the  latter  cafe  the  a£lion  is  both  joint  and  feveral*.  «'*|:'  g\j,' 

W.  3.  c.  1 1.  §  7.,  the  death  of  one  pUintiff,  or  defendant,  where  there  is  another  furviving,  fhall  not 
abate  tl)e  (uit. 

Alfo,  where  a  quare  impedlt  is  brought  by  two  joint- tenants,  and  Cro.  Tac. 
pending  the  a£lion,  one  of  them  dies,  the  writ  fliall  not  abate  ;  and  '9' 
this  out  of  neceffity,  left  the  fix  months  fhould  elapfe,  and  thereby 
the  a£lion  be  loft. 

If  one  joint-tenant  refiifes  to  join  in  a£l:ion,  he  may  be  fum-  Co.Lit.iS?. 
moned  and  fevered  ;  but  herein  it  is  to  be  obferved,  that  if  the  per- 
fon  fevered  dies,  the  writ  abates,  becaufe  the  furvivor  then  goes 
for  the  whole,  which  he  cannot  do  on  that  writ,  where  on  the 
fummons  and  fevcrance  he  went  only  for  a  moiety  before,  for  the 
writ  cannot  have  a  double  efFecl,  to  wit,  for  a  moiety  in  cafe  of 
fummons  and  feverance,  and  for  the  whole  in  cafe  of  furviVorfhip  i 
and  the  law  is  the  fame  if  fuch  joint-tenants  proceed  without  fum- 
mons and  feverance,  for  fince  both  by  the  writ  might  by  poffibility 
recover  their  moieties,  the/  {hall  not  go  on  for  the  whoio  in  cafe 
of  furvivorfliip,  becaufe  tiie  words  and  effect  of  the  writ  at  the  time 
of  its  firft  purchafing  was  that  each  might  recover  his  moiety,  and  t  See  the 
therefore  a  new  writ  muft  be  purchufed  to  enable  one  to  proceed  P''^'^'^'''"8 

r         1  ^     I  *■  ^  note,  ante 

tor  the  whole  f.  2,7. 

But  in  perfonal  and  mixed  aftions  where  there  is  fummons  and  Co. Lit.  197.' 
feverance,  and  yet  after  fuch  fummons  and  feverance  the  plaintiff 
goes  on  for  the  whole,  there,  if  one  of  them  dies,  yet  the  writ  fliall 
not  abate,  becaufe  they  go  on  for  the  wliole  after  fummons  and 
feverance  ;  and  if  they  were  to  have  a  new  writ,  it  would  only 
give  the  court  authority  to  go  on  for  the  whole. 

So,  if  two  joint-tenants  bring  a  writ  of  ward,  and  they  are  fum-  C0.Llt.197, 
moned  and  fevered,  and  the  fevered  perfon  dies,  the  writ  fliall  not 
abate,  becaufe  after  fuch  feverance  he  went  on  for  the  whole;  and 
fo  he  does  in  this  cafe,  after  the  death  of  his  companion. 

So,  in  a  quare  impedit  by  two  joint-tenants,  and  one  is  fummiOn-  Co.  Lit. 
cd  and  fevered,  and  the  fevered  perfon  dies,  the  writ  ihall  not  ^o^-  *>. 

Zz2  abate,  ^?"''7»- 
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abate,  becaiife  the  advowfon  is  an  entire  thing-,  and  lie  proceeded 
for  the  whoic  after  the  feverance,  and  fo  he  may  after  the  death. 

If  two  joint-tenants  bring  an  affife,  and  the  one  is  fevered,  if  it 
be  found  that  tlie  other  had  goods  taken  upon  the  land,  he  flialt 
recover  fole  damage  for  them. 

Wherever  tenants  in  common  ought  to  join  in  an  action,  and 
one  alone  brings  the  a(!:^ion,  the  defendant  ought  to  plead  the 
tenancy  in  common  in  abatement,  which  is  a  defence  the  law 
allows  him,  that  he  may  not  be  twice  charged ;  but  if  he  plead  in 
bdlk.  4.  pi.  ^.j^jef^  jj,^jj  it  be  found  againll  him,  the  plaintiff  fliall  have  judg- 
Mod.  1*02.  ment,  becaufe  he  lofes  the  opportunity  of  pleading  in  abatement 
a  Lev.  113.  by  pleading  to  the  right  of  the  adlion. 

Canh.  63.  -^  ^  ^  '^ 

Bull.  N.  P.  35.      [But  it  is  faid,  that  in  njfunipjit,  advantage  may  be  taken  of  tiiis  at  the  trial,  foS 

then  it  would  not  be  the  fame  contrail.     Le^lil'e  v.  Champante,  2  Str.  820.  J 

a  Inft.  523,       If  joint-tenancy  be  pleaded  by  fine  or  deed  in  abatement  of  the 
^^^'  demandant's  a61ion,  he  cannot  take  a  general  averment  that  the 

tenant  is  fole  feifed,  for  that  were  directly  to  contradiQ  them,  and 
fet  them  afide  by  a  matter  of  lefs  force  and  folemnity  than  they 
are  ;  but  he  may  confefs  the  joint-tenancy  which  the  tenant  pleads 
after  the  fine  levied,  but  that  the  joint-tenant  not  named  releafcd 
to  the  tenant  before  the  writ  brought,  or  that  both  the  conuzees 
eifeofiA^d  one  who  enfeoffed  the  tenant ;  but  at  this  day,  if  the 
tenant  had  been  enfcofied  by  deed,  and  had  pleaded  joint-tenancy, 
to  abate  the  demandant's  writ,  the  demandant  might  have  averred 
generally,  that  the  tenant  is  fole  feifed,  for  the  ftatute  of  34  JE.  r.  clg 
cojijuncihn  feoff  ails  extends  to  joint-tenancy  by  deed  though  not  by 
fine,  but  by  the  common  law  the  demandant  was  not  allowed  that 
plea,  where  the  tenant  claimed  under  a  deed  any  more  than  when 
he  claimed  under  a  fine  ;  but  if  the  tenant  claim  by  feoffment  in 
paisy  and  plead  that  in  abatement  of  the  demandant's  action,  the 
demandant  may  aver  fole  tenancy,  becnufe  the  feoffment  is  to  be 
■  proved  viva  voce  per  pares^  whofe  credit  is  not  more  regarded  by 
the  court  than  the  demandant's. 


(L)  Of  the  Remedies  which  Joint-tenants  and  Te- 
nants in  common  have  againll  each  other. 

Co,Lit.T72.  "nY  the  common  law  joint-tenants  j;nd  tenants  in  common  had 

aco^b"^'  "°  remedy  againfh  each  other,  wij-^re  one  alone  received  the 

3  Leon.  228.  whole  profits  of  the  eftate,  for  he  could  not  be  charged  as  baihff" 

So,  if  two  or  receiver  to  his  companion,  unlefs  he  a6lually  made  him  fo  ; 

in lommol  ^"'  "°^^  ^^7  ^'^^  4^5  ^'"'-  cap.  1 6.  it  is  provided,  that  they  and 

and  one  took  their  cxecutors  and  adminiflrators  may  have  an  account  againfl 

fi'  'f^n°r  ^'^^  others  as  bailiffs,  for  receiving  more  than  their  proportion, 

jjg  ■  "*•   •  and  againll  tlieir  executors  and  adminiffrators. 

Co.  Lit.  But  if  one  joint-tenant  or  tenant  in  common  had  ejected  or  {a) 

(ifsut  the'  "^^'i'^^^^^'^l  t^^e  poiTclIion  from  his  companion,  fuch  joint-tenant  or 

tenriut 
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tenant  in  common  fo  eje6led  might  have  mained  an  ejeElione  firm£  one  tenant 
againft  fuch  ejedor,  dfrV.*  '"  common 

t"  -•  '  may  dif- 

feife  the  other,  yet  it  mull  be  by  aflual  difleifin,  as  turning  hini  out,  hindering  him  to  enter,  &c.  ; 

but  a  btre  perception  of  profits  js  not  enough.     Salk.  392.  pi.  4.     7  Mod.  39. ^  Confeflion  of 

leafe,  entry,  and  oufter,  is  fufficient  on  an  ejedlment,  in  the  cafe  of  a  tenant  in  common,  without 
proof  of  actual  oulter.  3  Burj-.  1S55.  [And  one  tenant  in  common  may  maintain  an  aiflion  fot 
mef:ie  profits  againft  his  companion.     Goodtitle  v.  Tombs,  3  Wilf.  1 118.] 

Alfo,  one  joint-tenant  or  tenant  in  common  may  offend  againft  Latch.  121. 
the  ftatutes  againft  forcible  entries,  either  by  forcibly  ejecting,  or  P*'""-  ^'g* 
forcibly  holding  out  his  companions  ;  for  though  the  entry  of  fuch 
a  tenant  be  lawful  per  mie  Cff  per  touiy  fo  that  he  cannot  in  any 
cafe  be  punifhed  in  an  a£lion  of  trefpafs  at  the  common  law ; 
yet  the  lawfulnefs  of  his  entry  no  way  excufes  the  violence,  or 
leffens  the  injury  done  to  his  companion,  and  confequently  an 
inditlment  of  forcible  entry  into  a  moiety  of  a  manor,  ^c.  is 
good. 

But  though  joint-tenants  and  tenants  in  common  being  a£lual-  Lit.  §  32^ 
ly  ejected,  had  thefe  remedies  at  con^nion  law,  yet  fuch  reme- 
dies were  only  extended  to  things  real ;  and  there  was  no  re- 
medy where  a  horfe,  hawk,  ^c.  were  feifed  by  one  joint-tenant 
or  tenant  in  common,  but  by  refeifing  it  again  when  a  proper  op- 
portunity ferved. 

If  there  be  two  tenants  in  common  of  a  manor  to  which  waif  Co.  Lit. 
aad  ftray  belong,  a  dray  doth  happen,  they  are  tenants  in  com-  '^°°'  ^' 
mon  of  the  fame  -,  and  if  the  one  doth  take  the  ftray,  the  other 
hath  no  remedy  by  action  but  to  take  him  again  ;  but  if  by  pre- 
fcription  the  one  is  to  have  the  firft  beaft  happening  as  a  ftray, 
and  the  other  the  fecond,  there  an  action  Ijeth,  if  the  one  take 
that  which  pertains  to  the  other. 

So,  if  there  be  two  tenants  in  common  of  a  park  or  dove-  Co.  Lit. 
houfe,  and  one  of  them  deftroy  all  the  deer,  or  take  all  the  old  ^oo-^'b. 
doves,  and   deftroy  the  flight;  or  if  two  have  land  and  mere- 
ftones  in  common,  and  one  of  them  carry  them  away ;  or  if  they 
have  a  folding  in  common,  and  one  difturb  the  other  to  ert;tt 
hurdles,  in  all  thefe  cafes  trefpafs  qiiare  w  ^  annis  lies. 

If  two  feveral  owners  of  houfes  have  a  river  in  common,  and  Co.  Lit. 
one  of  them  corrupt  it,  the  other  ftiall  have  an  adlion  on  the  ~°°-  ''• 
cafe. 

If  one  be  willing  to  repair  a  houfe  or  mill  which  he  holds  in  Co  Lit. 
common,  or  jointly  with  another,  he  inay  have  a  writ  de  domo  re-  *°°" 
paranda  againft  him. 

If  land  be  given  to  two  for  life,  and  to  the  heirs  of  one  of  Co.  Lit. 
them,  and  tenant  for  life  do  wafte,  he  that  hath  the  fee  cannot  '^°?'y' 
have  an  acllon  of  wafte  on  the  ftatute  of  Glocejler^  but  he  may 
have  one  on  JVeJlm.  2.  cap.  22.  which  enacts,  that  if  there  be  two 
tenants  in  common  of  a  wood,  turbary,  pifcary,  isfc.  and  one  do 
wafte,  the  other  ftiall  have  a  writ  of  wafte,  and  the  wafter  fhall 
h?ve  ele£tion  before  judgment,  either  to  have  his  part  in  cerraia 
affigned  to  him  by  the  oath  of  twelve  men,  (and  then  the  place 
walled  fhall  be  aiiigned  for  part  thereof,)  or  to  grant  that  be  will 
t^kc  no  more  for  tlie  future  than  his  companion  Ihall  approv-e  of; 

Z  z  3  and 


7X0  Jointure* 

and  this  a£l  by  conftru£Hon  has  been  held  to  extend  to  jointer 
tenants,  but  not  to  parceners,  becaufe  they  might  have  the  writ 
de partit'i07ie fac'tendd  at  common  law. 
r/AtJtTro-       One  tenant  in  common  cannot  bring  trover  againft  his  com-* 
ZZfonf'"'  P^"^°"i  becaufe  they  are  both  equally  entitled  to  the  poflelTion. 


3!ointure* 
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Co.  Lit.  A   JOINTURE  is  a  competent  livelihood  of  freehold  for  the 

^r'n'','  K  xV  wife>  pf  lands,  l^c.  to  take  efFeft  prefently  in  polTeffion  or 
profit  after  the  death  of  the  hufband,  for  the  life  of  the  wife  at 
leaft,  if  (he  herfelf  be  not  the  caufe  of  the  determination  or  for- 
feiture thereof. 

Under  this  definition  v/e  fhall  confider, 

(A)  The   Original    and  firft    Introdudlion  of   this 
Provifion, 

(B)  Of  its  being  a  Bar  of  Dower  :  And  herein  of 
the  ^j  H.  8.  c,  10.,  and  the  Rules  to  be  obferved 
in  making  a  good  Jointure,  and  fuch  a  one  as  will 
be  an  effedual  Bar  of  Dower ;  And  herein, 

1.  That  the  Eftate  muft  take  Effect  immediately  after  the 
death  of  the  Hufband. 

2.  That  it  muft  be  for  the  Term  of  the  Wife's  Life  or 
greater  Eftate. 

3.  That  it  muft  be  made  to  herfelf,  and  not  to  others,  ia 
Truft  for  her. 

4.  That  it  muft  be  in  Satisfaction  of  her  whole  Dower. 

5.  That  it  muft  be  expreffed  to  be  in  Satisfadion  of  her 
Dower;  and  therein  how  far  a  collateral  Recompencc 
fhall  be  a  Bar  of  Dower  or  Jointure. 

6.  That  it  muft  not  be  made  dm-ing  Coverture, 

(C)  How  far  her  own  or  her  Hufband's  Ads  may 
defeat  her  of  this  Provifion. 

(D)  How  far  a  Jointrefs  is  entitled  to  the  Aid  and 
AfTifxance  of  a  Court  of  Equity. 

Of  pil^continuances  by  Women  of  their  Hufbands  Eftates^^ 
vide  Tit.  DiJcontinuariQex 
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(A)  Of  the  Original  and  firft  Introdudion  of  this 
Provifion, 


I 


T  having  been  determined  that  at  common  law  a  woman  could  FiJetlt. 
not  be  endov/ed  of  an  ufe  ;  and  moft  lands  before  the  27  H.  8.  l^o-wer,aTiA 
cap.  10.  being  put  in  ufe,  fo  that  there  was  no  confidence  to  be  ofEngllnd, 
had  in  the  dower  at  the  common  law  \  this  obliged  the  wife,  or 
her  friends,   either  before  or  after  the  marriage,  to  piocure  the 
hufband  to  talce  the  legal  eflate  from  the  feoffees,  and  fettle  it  to 
the  ufe  of  him  and  his  wife  for  life,  or  in  tail,  with  what  re- 
mainders over  he  pleafed ;  and  this  feems  to  have  been  the  origi- 
nal of  jointures. 

But  though  this  method  was  an  efFe<fl:ual  fecurity  to  the  wife,  4  Co.  i. 
yet  was  it  of  no  fervice  to  the  hufband,  or  his  heirs,  in  barring  "^'^rnon  s 
her  of  her  dower  before  the  27  H.  8.  cap.  10.  for  by  the  common  „j/  co,    ' 
law  a  woman  could  not  be  barred  of  her  dower  by  any  alTignment  i-it.  34-  b. 
or  afTurance  to  her,  of  other  lands  whereof  Ihe  was  not  dowable,  l^",   ^j^ 
(except  in  the  cafe  of  dower  ad  ojlhim  ecclefie^  or  ex  ajfcnfii  patris^  Do-wer,<)-j, 
which  were  allowed  to  be  dowers  or  jointures  of  themfelves,  and  ^  Brown, 
were  a  good  bar  of  any  other  dower)   were  fuch  afhgnitient  or  ^5'* 
afTurance  made  by  the  hufband  before  marriage  or  after,  or  by  the 
heir  after  his  death  ;  and  though  they  were  exprcfsly  faid  to  be 
in  full  bar  and  recompence  of  her  dower,  yet  might  flis  recover 
her  dower  notwithftanding ;  for  flie  having  a  right  to  be  endowed 
of  the  third  part  of  all  her  hufoand's  lands,  veiled  and  fixed  in 
her  immediately  upon  the  marriage  and  the  hufband's  feifin  there- 
of ;  this  right,  like  all  others,  could  not  be  transferred  or  extin- 
guifhed  but  by  a  releafe  thereof;  and  if  no  fuch  releafe  was  made, 
it  continued  flill  in  being,  for  want  of  the  proper  means  to  de- 
ftroy  it ;  and  if  it  ftiil  exifted,  her  remedy  was  open  to  recover 
^nd  reduce  it  into  pofTeiTiGn  ;  and  of  this  tiiere  can  be  no  doubt 
as  to  any  eftate  or  purchafe  procured  by  the  hufband  to  be  made 
to  his  wife  after  marriage,  in  lieu  and  fatisfatlion  of  dower,  for 
ihe  is  not  at  this  day  bound  in  fuch  cafe  ;  and  if  it  were  made 
before  marriage,  it  was  at  common  law  no  bar,  for  two  reafons  ; 
I.  Becaufe  at  the  time  of   making  thereof  (he  had  no  title  to 
dower,  and  therefore  an  eftate  made  to  her  then  could  be  no  bar 
to  a  right  which  accrued  to  her  after.     2.  Becaufe  immediately 
upon  the  marriage  the  right  firft  vefted  in  her,  and  could  not  be 
extinguifhed  or  barred  but  by  a  releafe  thereof :  fo,  if  fuch  afTign- 
ment  or  afTurance  were  by  the  heir  in  pais^   this  was  no  bar  nei- 
ther; but  [a)  if  it  were  by  indenture  or  fine,  then  it  fliould  feem  [a)  4.  Co.  5* 
an  eftoppel  to  her  to  demand  any  other  dov;er,  becaufe  her  title 
to  dower  was  then  complete  and  certain ;  and  {he  has  by  this  ac* 
Ceptance  concluded  herfelf  to  demand  any  thing  move. 


Zx  4 


712  Jointucc. 

(B)  Of  its  becoming  a  Bar  of  Dower  :  And  herein 
of  the  ij  H.  8.  cap.  lo.,  and  the  Rules  to  be 
obferved  in  making  a  good  Jointure,  and  iuch 
a  one  as  will  be  an  cffedual  Bar  of  Dower. 

Co.  Lit.        'TPlIE  maxims  of  the  common  law,  that  no  right  could  be  barred 
36.  b.  J.     l3efore  it  accrued  ;  that  a  right  or  title  to  a  freehold  could 

*  *  *  not  be  barred  by  acceptance  of  a  collateral  fatisfadlion  ;  and  the 
reafons  aforefaid  allowing  the  wife  to  claim  her  dower,  and  alfo 
the  benefit  of  fuch  fettlement  as  was  made  on  her,  all  thefe  be- 
ing.contrary  to  juillce, 

By  the  27  H.  3-  cap.  10.  §  6.  it  is  enabled,  "  That  where  divers 

*'  perfons  have  purchafed,  or  have  ellates  made  and  conveyed  of  • 

"  and  in  divers  lands,  tenements,  and  hereditaments,  unto  them 

"  and  their  wives,  and  to  the  heirs  of  th?  hufband,  or  to  the 

*'  hufband  and  the  wife,  and  to  the  heirs  of  their  two  bodies  be- 

*'  gotten,  or  to  the  heirs  of  one  of  their  bodies  begotten,  or  to 

"  the  hidband  and  the  wife  for  term  of  their  lives,  or  for  term 

*'  of  the  life  of  the  fald  wife  ;  or  where  any  fuch  ellate  or  pur- 

*'  chafe  of  any  lands,  tenements,  or  hereiiitaments,  hath  beei\ 

*'  or  hereafter  fliall  be  made  to  any  hulband  and  to  his  wife  in 

"  manner  and  form  above  exprefled,  or  to  any  other  perfon  or 

*'  perfons,  and  to  their  heirs  and  affigns,  to  the  ufe  and  behoof 

*'  of  the  fald  hufband  and  wife,  or  to  the  ufe  of  the  wife,  as  is 

*'  before  rehearfed,  for  the  jointure  of  the  wife,  that  then  in 

"  every  fuch  cafe   every  woman  married  having    fuch  jointure 

*'  made,  or  hereafter  to  be  made,  (hall  not  claim  nor  have  title 

(,!)  Ajoint-  "  to  have  any  dower  of  the  refidue  of  the  («)  lands,  tenements, 

uie  made  ot   u  q^  hereditaments,  that  at  any  time  were  her  fald  hufband's,  by 

land,  is  no     *'  whom  (he  had  any  fuch  jointure,  nor  fliall  demand  or  claim 

bar  of  dower  '<  hcr  dower  of  and  againft  them  that  have  the  lands  and  inheri- 

ftatute  Cio    **  tances  of  her  faid  hufband  ;  but  if  fhe  have  no  fuch  joijiture. 

Car.  44.       "  then  fhe  fliall  be  admitted  and  enabled  to  purfue,  have  and 

4Mod. S5.     «  demand  her  dower  by  writ  of  dower,    after  the  due  courfe 

*'  and   order  of  the   common   law  of  this   realm  ;    this  a£l  or 

*'  any  law  or  provifioa  made  to  the  contrary  thereof  notwith- 

*'  (landing." 

§  7.  Provided,  *'  That  if  any  fuch  woman  be  lawfully  expijifed, 
"  or  evlded  from  her  faid  jointure,  or  from  any  part  thereof^ 
*'  without  any  fraud  or  covin,  by  lawful  entry,  a6iion,  or  by  dif- 
*'  continuance  of  her  huiband,  then  every  fuch  woman  (hall  be 
"  endowed  of  as  much  of  the  refidue  of  her  hulband's  tenements 
*'  or  hereditaments  whereof  (lie  was  before  dowable,  as  the  fame 
*'  lands  and  tenements  fo  evided  and  expulfed  fhall  amount  or 
'*  extend  unto." 

§  9.  Provided  alfo,  "  That  if  any  wife  have,  or  hereafter  fhall 
*■=  have,  any  manors,  lands,  tenements,  or  hereditaments  unto 
"  her  given  or  afTured  after  marriage  for  term  of  her  life  or  other- 

•  8  «'  wife. 


lointute*  713 

**  wife,  in  jointure,  except  the  fame  aflurance  be  to  her  made  by 
**  a6l  of  parliament,  and  the  faid  wife  after  that  fortune  to  over- 
"  live  the  fame  her  hufband  in  whofe  time  the  faid  jointure  was 
^'  made  or  aflured  unto  her,  that  then  the  fame  wife  fo  overliving 
*'  fliall  and  may  be  at  liberty  after  the  death  of  her  faid  hufband 
"  to  refufe  to  have  and  take  the  lands  and  tenements  fo  to  her 
^'  given,  appointed,  or  aflured  during  the  covei-ture,  for  term  of 
"  her  life  or  otherwife,  in  jointure,  except  the  fame  aflurance  be 
*'  to  her  made  by  a£l  of  parliament  as  is  aforefaid,  and  thereupon 
*'  to  have,  afk,  demand,  and  take  her  dower  by  writ  of  dower  or 
**  otherwife,  according  to  the  comrnon  law,  of  and  in  all  fuch 
*'  lands,  tenements,  and  hereditaments,  as  her  hufband  was  and 
*'  flood  feifed  of  any  eftate  of  inheritance  any  time  during  the 
*'  coverture  •>  any  tiling,"  ts'c. 

To  make  a  good  jointure  within  this  ftatute,  the  fix  following 
things  are  to  be  regarded, 

I.  That  the  Eftate  muft  take  Effect  Immediately  from  the  Death 
of  the  Hufband. 

Therefore  if  an  eftate  be  made  to  the  hufband  for  life,  the  re-  4  Co.  3. 
mainder  to  J.  S.  for  life,  remainder  to  the  wife  for  her  jointure,  button,  ^^, 
this  is  no  good  jointure,  for  it  is  not  within  the  words  or  intent; 
of  the  ftatute ;  for  the  ftatute  defigned  nothing  as  a  fatisfaction 
for  dower,  but  that  which  came  in  the  fame  place,  and  is  of  the 
fame  ufe  to  the  wife;  and  though  J.  S.  dies  during  the  life  of  the 
hufband,  yer  this  is  not  good  -,  for  every  intereft  not  equivalent  to 
dower,  being  not  within  the  ftatute,  is  a  void  limitation  to  deprive 
the  wife  of  her  dov^er. 

So,  if  an  eftate  be  made  to  the  ufe  of  ^.  for  life,  the  remain-  4  Co.  2. 
der  to  the  wife  for  life,  this  Is  not  good,  though  A.  dies,  living  Hob.  151, 
the  hufband. 

So,  if  an  eftate  be  made  to  the  hufband  for  life,  the  remain-  Hut.  51. 
der  to  y.  S.  for  years,  the  remainder  to  the  wife  for  her  jointure,  ^Vmch.  33, 
this  is  not  good,  though  the  years  are  expired  in  the  life-time  of 
the  hufband. 

iBut  if  an  eftate  be  made  to  the  hufband  for  life,  the  remainder  4  Co.  3, 
to  J.  S.  for  the  life  of  the  hufband,  to  fupport  contingent  re- 
mainders, remainder  to  the  wife  for  life,  this  is  a  good  jointure, 
though  not  within  the  exprefs  words  of  the  ftatute,  for  it  is  with- 
in the  equity  and  dcfign  of  it. 

If  a  man  makes  a  feoffment  to  the  ufe  of  himfelf  for  life,  re-  winch,  33. 
mainder  to  the  fon  and  his  wife,  and  the  heirs  of  the  body  of  the  ('')  That  a 
fon,  this  is  no  good  jointure,  though  the  wife  hath  an  immediate  wit'hl'n^thia 
freehold  ;  for  to  be  within  the  cafes  of  the  ftatute  whereby  dower  aa  by  the 
is  barred,  the  wife  muft  have  (a)  a  fole  property  after  the  death  fi/fti'mita- 
of  her  hufband.  ^  ^       takeeffedl 

for  lite  in   pofleflion  or  profit  prefently  after  the  death  of  the  hufband,  laid  down  in  Co.  Lit.  36.  b. 
4C0.  2.  a.     Cro.  Jac.  489.     Kut.  51.     Winch,  33. 

A  feofl^ment  In  fee  to  the  ufe  of  the  feoffee  for  life,  the  re-  Sid.  3,4. 
jnaindgr  to  the  ufe  of  his  fecond  foa  for  life,  remainder  to  the  Z'^''  ^"'^&- 

ufe 
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ufe  of  fuch  wife  as  the  fon  fhall  take,  remainder  to  the  heirs  of 

the  fon ;  the  father  dies,  the  fon  marries,  and  dies  :  the  wife  is 

not  by  this  fettlement  barred  of  her  dower  ;  for  this  at  the  time 

of  the  creation  v/as  no  certain  provifion  for  the  wife's  life,  for  the 

fon  might  have  married  and  died  in  the  hfe  of  the  father. 

C0.Lit.133.       A  jointure  limited  to  take  efFe£l  immediately  on  the  death  ot 

^\ri' ^88    ^^^  hufband  (hall  take  effedl  as  well  on  a  civil  as  a  natural  death; 

Koii.  kep.'  therefore,  if   the  hufband  enters  into  religion,  is  banifhed,  or 

400.  abjures  the  realm,  the  wife  fhall  have  her  jointure. 

»Vero.  104. 

2.  That  it  muft  be  for  Term  of  the  Wife's  Life  or  greater 

Eftate. 

Co.  Lit.  Therefore,  if  an  eftate  be  made  to  the  wife  for  the  life  or 

36^  b,  ]:^gg  q£    many   others,    this   is   no   good  jointure ;    for   if  fhe 

furvives  fuch  lives,  as  (he  may,  then  it  would  be  no  competent 

provifion  during   her  life,  as  every  jointure  within  the    ilatute 

ought  to  be. 

Co.  Lit.  35.       ^0,  if  a  term  for  100  years  be  limited  to  the  wife,  if  fhe  fo 

long  live,  or  abfolutely,  this  is  no  good  jointure  ;  for  the  fla- 

tute    provides,    that   when  the  wife  liath    an  eilate  for  life  by 

fettlement,  fne  fhall  be  barred  of  her  dov/er  at  common  law  i 

if  flie  hath  any  greater  eftate,  fhe  hath  an  eftate  for  her  own 

life  included  in  it ;  but  if  fhe  hath  any  lefs  eftate,  it  is  out  of 

the  ftatutc. 

4  Co.  3.  a.     -  If  an  eftate  be  limited  to  the  wife  upon  condition,  her  accept- 

(a)  So,  fays   ^^^^  q£  (^^^  ^  Conditional  jointure  makes  it  eood;  for  this  eftate 

my  Lord         j-  ,  .^  ,,  ■>  ,  ,  .     .     .     ,  '^ 

Coke,  if  li.  lupports  the  wire  well  enough,  and  it  is  in  her  power  to  continue 

mitedtoher  it  during  her  life  ;  therefore,  an  eftate  limited  to  the  wife  {a)  du^ 

tion"that1he  ^^"^^  viduitate  is  a  good  jointure  ;  for  it  cannot  determine  but  by 

fliaii  per-  her  aft. 

form  the  will  of  her  hufband,  &c.  this  Is  a  good  jointure  within  the  words  and  intention  of  the  aft,  fo; 
that  her  eftate  cannot  determine  without  her  default.  4  Co.  a.  b.  3.  a.  But  for  this  vide  Moor,  31. 
jL  103.     Leon.  311.     N.Bendl.  pi.  247. 

3.  That  it  maft  be  made  to  herfelf,  and  not  to  others,  in  Truft 

for  her. 

Co.  Lit.  This  rule,  my  Lord  Cohe  fays,  is  fo  neceflary  to  be  obferved, 

3^-  ''•  that  though  the  wife  fhould  affent  to  a  jointure  made  in  truft  for 

her,  yet  it  would  not  be  good  ;    for  the  ftatute  only  bars  the 
dower  when  by  it  the  poiTefFion  (which  was  formerly  a  ufe)  is  exe- 
cuted in  her. 
•  A  con-  But  as  the  intention  of  the  ftatute  was  to  fecure  the  wife  a 

n^u?t"be  to  competent  provifion,  and  alfo  to  exclude  her  from  claiming  dower, 
the  wife  and  likewife  her  fettlement,  it  feems  that  a  provifion  or  fettle- 
herfeif,  and  ment  ou  the  wife,  though  by  way  of  truft,  if  in  other  rcfpedls  it 
urs,^b  o"^'   ^"^wers  the  intention  of  the  ftatute,  will  be  inforced  in  a  court 

dertomake    of  equity  *. 

iLe  provifion  a  jointure  in  point  of  law,    Hervy  v.Heivy,  i  Atk.  <6i,' 

4,  That 
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4.  That  it  mull  be  In  Satisfa£lion  of  her  whole  Dower. 

The  reafon  hereof  is,  that  if  it  be  in  fatisfaftion  of  part  only,  Co.  LJt, 
it  Is  uncertain  for  what  part  it  is  in  fatisfadlion  of  her  dower,  and  36*  •>• 
therefore  void  in  the  whole. 

If  an  cftate  be  made  to  the  wife  in  fatisfaftion  of  part  of  her  4  Co.  5, 
dower  before  marriage,  and  after  marriage  other  lands  dte  con- 
veyed, wherein  it  is  faid  to  be  in  full  fatisfaftion  of  all  her  dower, 
if  flie  waives  the  lands  conveyed  to  her  after  marriage,  fhe  (hall 
have  dower  of  all  the  lands  of  her  hufband,  notwithftanding  the 
fettlement  is  in  fatisfa£tion  of  part, 

5,  That  it  muft  be  exprefled  to  be  in  SatisfaiSlion  of  her  Dower; 
therein  how  far  a  collateral  Recompence  Ihall  be  a  Bar  of 
Dower  or  Jointure. 

My  Lord  Coke  fays,  that  it  muft  be  exprefled  or  averred  to  be  Co.  Lit, 
in  fatisfaclioii  of  her  dovi^er  ;  but  quare ;  for  this  does  not  feem  S^*  ^' 
requifite,  either  within  the  words  or  intention  of  the  ftatute. 

Therefore  where  an  affiirance  was  made  to  a  woman  to  the  in-  Owen,  33., 
tent  it  fliould  be  for  her  jointure,  but  it  was  not  fo  expreffed  in  ^"V^u**- 
the  deed,  the  opinion  of  the  couic  was,  that  it  might  be  averred  had 'been 
that  it  w^as  for  a  jointure,  and  that  fuch  averment  was  not  tra-  <o  likewife 
verfable.  .  ''"'^'^  ^^' 

tween  tiie  Q;jeen  and  Dame  Beaumont* 

But  a  devife  of  an  eftate  to  a  wife  for  life  cannot  be  averred  to  Co.  Lit.  36, 
be  in  fatisfa£tion  of  duwer  or  jointuie,  unlefs  it  be  exprefled  to  be  4-  ^°*  ** 
fo  in  the  will ;  for  there  can  be  no  averment  contrary  to  the  will, 
and   confequently  there  can  be  no  averment  contrary  to  the  con- 
fideration  inij^iied  in  every  devife,  which  is  the  kindnefs  of  the 
teftator. 

So,  where  one  devlfed  lands-  to  his  wife  during  her  widow-  Moor,  31. 
hood,  and  died,  and  fhe  married  again  and  brought  dower,  and  rLj?^'  ^ 
this  devife  being  pleaded  in  bar,  it  was  holden  no  bar  :   i/?,  Be-  as  here  re-* 
caufe  a  will  imports  a  confideration  in  itfelf,  and  cannot  be  aver-  ported,  is 
red  to  be  in  bar  of  dower,  unlefs  it  be  fo  exprefled.      2i//j',  Dower  ^"^  '^^^* 
cannot  be  of  lefs  eflate  than  for  life  of  the  wife.     And  a  third  the  report  la 
reafon  may  be,  that  her  right  to  dower  cannot  be  barred  by  a  col-  Moor.    Fot 
lateral  recompence,  fince  fuch  collateral  recompence  is  no  proper  J^^^^^^\l^  ^ 
<;onveyance  of  fuch  right.  fuch  a  de- 

vife was  holden  to  be  a  bar  of  do\ver  by  two  judges,  Wefton  and  Benlows,  againft  Dyer.l 

A  man  devlfed  his  lands  to  his  wife  till  his  daughter  M.  fhould  Cro.  Eiiz, 
arrive  at  the  age  of  nineteen  years,  and  after  to  M.  in  tail,  re-  l,^^- 
mainder  over  in  fee  j  and  deviled  further,  that  M.  Ihould  pay  af-  ^°^  ^^^ 
ter  her  age  of  nineteen  years  to  his  wife  12L  per  atwum  in  recom-  bertoa. 
pence  of  her  dower,  and  if  fhe  failed  in  payment,  that  then  his 
wife  fliould  have  the  land  for  her  life  :  the  wife  before  her  daugh- 
ter came  to  nineteen  brought  her  writ  of  dower,  and  recovered 
a  third  part ;  and  after  the  daughter  came  to  nineteen,  and  for 
jion-payment  of  the  1 2  /.  the  mother  entered  :  and  the  cju^llion  was. 
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if  Iier  entry  were  lawful  ?  and  argued  that  It  was,  and  that  hy  bring*, 
ing  her  writ  of  dower  fhe  had  not  waved  the  benefit  to  linve  the 
lands  by  the  devife,  becaufe  then  fne  had  no  title  to  it,  but  her 
title  accrued  after,  for  non-payment  of  the  12/.     But  it  was  ad- 
judged, that  flie,  having  recovered  a  third  part  in  dower,  fliould 
not  have  the  rent  by  the  will ;  for  it  is  againft  the  intention  of 
the  will  that  fhe  fhould  have  both,  and  the  acceptance  of  one  is  a 
waver  of  the  other. 
Djer,22o.         One  feifed  in  fee  of  lands  holden  in  focage,  and  of  other  lands 
♦  Co.  4.       Jn  tail  holden  in  capitCy  devifes  by  will  in  writing  the  third  part  of 
all  his  lands  to  his  wife  in  recompence  of  her  dower,  and  dies ; 
flie   enters  into  the   third  part  of  the  fee-fimple  lands  without 
bringing  her  writ  of  dower,  and  therefore  flie  was  barred  to  have 
any  more  by   27  i/.  8.  cap.  10.  of  jointures;  which  Hiews  that 
fne  took  this  by  the  devife,  as  a  jointure  within  that  ftatute,  and 
that  taking  by  the  devife  (lie  could  not  have  more  than  the  devifor 
had  power  to  difpofe  of  which  was  only  his  fee-fimple    lands ; 
and  fhe  by  entering  into  a  third  part  thereof  fhews  lier  inten- 
tion to  have  it  as  a  jointure,  (for  otherwife  flie   could  not  en- 
ter till  aiTignment  by  the  heir  or  flieriff;)  but  in  this  cafe,  flie  be- 
ing barred  only  by  reafon  of  the  ftatute,  as  the  book  fays,  it  ap- 
pears that,  before  that  ftatute,  fhe  would  not  have  been  barred  of 
her  dower  by  fuch  devife. 
«Vent.  340.       A  man  marries  an  orphan  of  London^  who  had  a  great  portion 
xnaiChan.  jj^  ^^  chamber  oi  London^  the  hufband  dies  before  taking  it  out, 
Pheafant's'    ^^^  makes  his  will,  and  devifes  this  money  to  his  wife,  provided 
\}fu  that  flie  (hould  not  claim  her  dower ;  and  yet  after  his  death  flie 

brought  her  writ  of  dower  •,  and  thereupon  a  bill  was  brought  in 
Chancery  to  have  her  releafe  her  dower,  or  renounce  the  devife, 
and  for  an  injuntlion  in  the  mean  time,  but  could  not  prevail, 
the  money  belonging  to  her  in  her  own  right  by  the  cuftom,  for 
want  of  the  hufband's  altering  the  property  thereof ;  and  though 
he  had,  yet  it  was  admitted  it  would  have  been  no  bar  of  dower, 
being  totally  collateral  thereto  ;  though  it  fliould  feem,  flie  would 
in  fuch  cafe  h:^ve  forfeited  the  money  by  fulng  for  dower, 
s  Chan.  On  this  diflindtion  it  hath  been  often  ruled  in  Chancery,  that 

Ca.  24.  jf  lands,  money,  goods,  l5c.  are  devifed  to  a  woman,  without 
fLawence  l?yi"g  ^^  h^'J  or  fatisfacllon  of  dower,  Is'c.  yet  the  wife  Ihall 
V.Lawrence,  havc  both  ;  bccaufc  a  devife  is  faid  to  be  confidered  as  a  bounty, 
mfra.  Le-  ^j-j^j  implies  a  confideratlon  in  itfelf  •,  but  if  it  be  in  lieu  or  re- 
rocn,  vin.  conipence  of  dower,  there  the  wife  cannot  have  both,  but  may 
i\br.  tit.       [a')  wave  which  flie  pleafes. 

Dciife,  T.c. 

pi.  45.  Kj:cbin  v.  Hitchin,  Pr.  Ch.  133.  G.-ilton  v.  Hancock,  2  Atk.  417.  Tinney  v.  Tinney, 
3  Atk.  8.  Incledon  v.  Norchcote,  ;W. '436.  Ayres  v.  Wiliis,  1  Vez.  230.  Charles  v.  Andiews, 
9  Mod.  151.  Brrughton  v.  Errington,  7  Br  P.  C.  12.  Hitt  v.  Snowden,  1  Br.  Ch.  Rep.  292. 
Peaifon  v.  Pearfon,  iJ.  ihid.  But  it  is  not  abToiutely  necefTary  that  a  teftator  fhould  exprefsly  declare 
that  the  devife  fhould  be  a  falisfaftion  of  dower  ;  it  is  fuiH>.ient  that  it  appears  from  circumllances,  at 
^vhere  allowing  the  double  prcvifion  would  difappoint  or  materially  alteft  the  'vill.  Arnold  v.  Kemp- 
flead,  Ambl.  466.,  and  1  Er.  Ch.  Rep.  292.  Villa  Real  v.  Lord  Galway,  Ambl.  682.,  and  i  Bi:. 
Ch,  Rep.  ubi.Ju^r.  Jones  v.  ColHer,  Amhl.  730.  Wake  v.  Wake,  -^  Br.  Ch.  Rep.  255.  In  fuch 
cafe  the  widow  mult  make  her  eleftion.  The  accepting  of  an  annuity  for  three  yeirs  under  a  will,  the 
wyow  during  that  time  claiming  both,  is  not  conclufive  upon  her,  bat  (he  may  fllll  make  her  election. 
V'dkc  V.  Wlke^  ui>ijuj>r.^     [a)  Cut  if  ^,  charges  land  ia  D,  with  a  portion  for  a  daughter  by  a  firli 


no 
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'Airier,  and  then  marries,  and  fet'les  part  of  thofe  lands  as  a  jointure  on  a  fecona  wife,  who  has 
notice  of  the  charge,  and  ^.  believing  that  the  portion  would  take  place  of  the  jointure,  by  will  gi 
other  lands  to  the  wife  in  lieu  thereof,  and  tlie  wife  by  combination  with  the  heir  refufes  to  accept  of 
the  devile  ;  the  daughter  Iha'.'.  hold  the  other  lands  which  defcended  to  the  heir  till  faiisfied  her  portion. 
Vern.  219.     Reeve  and  Reeve. 

J.  S.  devifed  legacies  to  Iiis  wife  out  of  his  perfonal  eflatei  aVern.  -65. 
and  devifed  to  her  part  of  his  real  eftate  during  her  widowhood,  Laurence 
and  devifed  the  refidue  of  his  eftate  to  truftees,  for  twenty-one  re"ncerAbr. 
years,  for  payment  of  debts  and  legacies,  and  the  remainder  of  Eq.  21S-9. 
the  whole  eftate  he  devifed  to  the  plaintiff,  (who  was  his  godfon,  S-  C. 
and  of  his  name,  but  a  remote  relation,)  for  life,  and  to  his  firffc 
and  other  fens  in  tail ;  and  my  Lord  Chancellor  Somers  decreed, 
that  though  it  was  not  declared  in  the  will  to  be  in  lieu  and  fatis- 
faction  of  dower,  yet  as  it  may  be  plainly  coiIe6ted  to  be  fo  in- 
tended, (he  having  made  a  difpofition  of  his  whole  eftate,)  and 
as  a  collateral  fatisfaclion  may  be  a  good  bar  to  dower  in  equity, 
though  not  at  law,  that  flis  muft  either  take  her  dower  and  wave 
the  devife,  or  accept  the  devife  and  wave  the  dower  ;  but  this  de- 
cree was  reverfcd  by  Wright,  Lord  Keeper,  and  the  decree  of  re- 
verfal  affirmed  in  parliament. 

J.  S.  feifed   of  copyhold  lands   belonging   to   the  manor  of  Mich. 
Whitchurch,   iii  which  manor  there  is  the  following  cuftom,   viz.  6  Geo.  2, 
that  the  firft  wife  cf  every  tenant  Ihall  have  her  free  bench  in  savaje.  * 
all  the  lands  whereof  her  hufband  was  ever  feifed  during  the  co- 
verture j  the  fecond  wife  a  moiety,  and  the  third  a  third  part  fo 
long  as  Ihe  kept  her  hufband  above  ground  ;  J.  S.   in  confidera- 
tion  of  a  marriage  and  marriage  portion  covenants  with  truftees, 
tliat  within  two  months  after  the  marriage  he  would  fettle  all  his 
lands  to  the  following  ufes,  viz.  as  to  part  of  the  lands,  to  the 
lifes  of  himfelf  and  his  wife  for  their  lives,  remainder  to  the  firlt 
fon,  fe'r.  in  tail  male  ;  and  as  to  the  other  moiety,  to  the  ufe  of 
himfelf  for  life,  remainder  to  his  firft  fon,  &c.  with  a  provifo 
that  the  lands  fo  fettled  on  the  wife  fhould  be  in  lieu  of  her  cuf- 
tomary  eftate  -,  and  one  of  the  points  in  this  cafe  was,  whether 
this  jointure  not  being  made  exprefsly  in  lieu  of  her  dower,  but 
only  faid  fo  in  the  provifo,  and  (he  being  an  infant  at  the  time  of 
Biaking  the  articles  (a),  and  not  a  party  to  them,  fhe  fliould   be  [(a)  r:dt 
excluded  from  claiming  her  free  bench  ;  and  it  was  holden,  that  /«/"'•  6ov 
flie  {hould  be  obliged   to  abide  by  her  jointure,  and  the  cafe  of  s.  c.  byrhc 
Vizet  and  Longdon  was  cited,  where  a  fum  of  money  was  fettled  name  of 
upon  a  woman  before   marriage  for  her  provifion  and  mainte-  l'-^j",^'-! 
nance ;  and  the  Mafter  of  the  Rolls  was  of  opinion  ftie  fhould 
have  both  that  and  her  dower ;  but  the  Chancellor  reverfed  the 
decree,  and  confined  her  to  her  fettlement. 

[A.  in  confideration  of  a  portion,  articled  to  fettle  a  jointure,  Meretiitli 
but  died  before  the  portion  was  paid,  or  the  fettlement  was  made.  ^"^''^"^^V 
The  widow  took  out  adminiftration,  and  fo  entitled  herfelf  to  the 
portion  :  flie  then  filed  a  bill  againft  the  heir  of  the  hufband  to 
have  her  jointure  fettled.  But  the  court  faid,  the  plaintiff  fhall 
not  have  the  money  as  adminiftratrix,  and  the  jointure  too,  which 
■was  agreed  to  be  made  in  confideration  of  the  money,  and  in  ex- 

pc(Stat\Qn 
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peftation  that  the  hufband  fliould  have  received  it ;  and  therefore 
tlifmifled  the  bill  with  cofts.  But  the  reporter  adds  a  qiiare  de  hoc ; 
for  fhe  is  entitl"d  to  thefe  two  demands  in  dilLni6t  capacities  -,  and 
the  debts  may  appear  hereafter  to  exhaull  the  afl'ets  -,  and  in  cafe  the 
hufband  had  actually  received  the  portion,  and  it  had  been  in  hi» 
pofleflion,  {he  would  hive  had  it  as  his  adminiftratrix.] 


to.  Lit.  36. 

4 Co.  3. 

(a)  What 
ihall  be  laid 
an  agree- 
inent  or  re- 
fulal,  3  Co. 
26.  a. 

5  Leon.aya. 
iUid.  352. 

Co.  Lit. 
36.  b 
Bulf.  163. 


6.  That  it  mufh  not  be  made  during  the  Coverture. 

This  the  very  words  of  the  acl  of  parliament  require ;  and 
therefore  if  a  jointure  be  made  to  a  woman  during  coverture  in 
fatisfadtion  of  dower,  ihe  may  wave  it  after  her  hufoand's  death  ; 
but  if  (lie  enters  and  agrees  thereto,  (he  is  concluded  ;  for  though 
a  woman  is  not  bound  by  any  a£l  when  (he  is  not  at  lier  own 
difpofal,  yet  if  fhe  [a)  agrees  to  it  after  (lie  is  at  liberty,  it  is  her 
own  aft,  and  ihe  cannot  avoid  it. 
Poph.  %%.     Goulf  4.  S4,  S5. 

tf  a  jointure  be  made  to  the  wife  before  coverture,  and  the 
hufband  and  wife  alien  by  fine,  the  wife  fliall  not  afterwards  be 
endowed  of  any  lands  of  her  hufband's  ;  for  fince  flie  quitted  her 
dower  when  flie  was  at  her  own  difpofal,  fhe  can  claim  nothing 
but  the  jointure,  and  that  fne  has  pafled  away  by  the  fine  levied : 
but  if  the  jointure  was  made  during  the  coverture,  and  then  fhe 
telinquifhed  it  by  fine,  yet  fhe  fhall  have  her  dower  of  the  other 
lands  ;  for  the  acceptance  of  a  jointure  during  the  coverture  is 
no  bar  of  her  dower,  and  her  paffing  it  by  fine  cannot  be  con~ 
ftrued  ah  acceptance  of  property  in  them,  fince  that  is  capable  of 
another  confl:ru£lion,  viz.  to  bar  her  of  her  dower  in  thofe  lands. 
The  hufband  after  marriage  fettled  lands  to  the  ufe  of  himfelf 
-  and  w'fe  in  [h)  tail,  for  her  jointure,  and  during  the  coverture 

ther  the  part  P^'^^  of  the  hnds  were  evi£led,  and  the  hufband  died,  and  the 
fettled  in  le-  wife  entered  into  the  refidue  ;  and  upon  a  reference  out  of  the 
compc:nce      court  of  wards  to  the  two  chief  iuilices,  it  was  refolved,  that  fhc 

fhould  be  in    ^  ,  r         1  ■  o      i 

tail,  or  for     ihould  havc  a  rccompence  for  the  part  evicted. 

life  only,  quare  \  &  'vide  4  Co.  3.  b. 


Moot,  717. 
pi  1002. 


3  Leon. 272. 
S  Co.  27. 


tnk  353-3. 
3C».  27. 


A  feignory  was  granted  to  the  hufband  and  wife,  and  their 
heirs,  the  tenant  attorns,  the  hufband  dies,  and  the  feignory  fur- 
vives  to  the  wife,  and  Ihe  brought  her  writ  of  dower,  in  bar  of 
which  the  heir  pleads  acceptance  of  homage  from  the  tenant  j  and 
this  was  holden  a  good  bar ;  for  though  fhe  might  have  difagreed 
to  fuch  eftate  made  during  the  coverture,  yet  by  the  acceptance 
of  homage  fhe  hath  concluded  herfelf ;  and  this  cafe  differs  from 
the  afQgnment  by  the  heir  ifi  pais  arid  her  acceptance;  becaufe 
if  he  fives  her  a  wrong  eftate,  and  fne  accepts  thereof,  this  is  no 
bar  of  her  rightful  eflate  •,  but  here  fhe  having  two  titles,  either 
as  a  purchafer  to  have  the  whole,  or  as  a  wife  to  have  the  third 
part,  her  acceptance  of  the  one  is  a  waver  of  the  other,  becaufe 
ihe  cannot  have  both  out  of  the  fame  land. 

If  lands  are  given  to  the  hufband  and  wife,  and  the  heirs  of 

the  hufband,  who  dies,  the  wife  may  difagree  to  this  eftate  made 

10  during 
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t!unng  the  coverture,  and  then  it  will  be  an  eflate  to  the  hufband 
and  his  heirs  ab  initioy  and  fo  (lie  (hall  have  her  dower  thereof; 
but  if  an  eftate  be  made  to  the  hufband  and  wife  for  the  life  of 
the  hufband,  remainder  to  the  right  heirs  of  the  hufband,  it  hath 
been  faid,  that  (he  cannot  in  this  cafe  difagree,  becaufe  the  eflate 
upon  the  hufband's  death  is  ileterminedand  gone.  [Yet  it  feemeth, 
faith  Perkins,  that  (he  may  difagree  by  bringing  a  writ  of  dower, 
notwithflanding  that  the  ellate  were  determined  ;  for  otherwife  by 
fuch  means,  the  wife  may  be  cufted  of  her  dower  in  every  pur- 
chafe  made  by  her  hufband;  and  yet  during  the  marriage  (he  is 
always  by  law  under  the  government  of  the  hufband  in  fuch  man- 
ner and  form,  as  that  fhe  cannot  give  away  any  manner  of  profit 
arifing  out  of  the  lands,  without  the  leave  of  her  hufband  ;  and 
fhe  cannot  difagree  to  the  fame  eftate  during  the  marriage.] 

If  an  eftate  be  made  to  the  wife  for  her  jointure  during  the  Co.  Lit, 
coverture,  the  remainder  to  J.  S.  in  fee,  and  the  wife  wave  this  ^9-  '^• 
jointure,  J.  S.  (hall  have  the  remainder ;  for  here  was  a  particu- 
lar eftate  at  the  time  of  creating  tlie  remainder,  fo  that  it  had  the 
circumftances  of  a  remainder,  being  the  refidue  of  a  particular 
eftate  then  in  being ;  and  fince  the  particular  eftate  was  defeafible 
by  an  a£l:  that  could  not  hurt  the  remainder,  the  remainder  upon 
fuch  deftruclion  of  the  particular  eftate  comes  in  being. 

A  man  covenants  to  ftand  fcifed  to  the  ufe  of  himfelf  in  tail,  Co.  Lit. 
the  remainder  to  his  wife  for  life,  the  remainder  to  B.  in  tail,  and  3+3.  a. 
then  he  makes  a  feofFment  in  fee  to  the  ufe  of  himfelf  and  his 
wife  for  their  lives,  as  a  jointure,  the  remainder  to  C  and  dies 
vvitliout  ifTue ;  the  wife  is  remitted  ;  for  where  a  later  and  defea- 
fible,  and  a  former  and  indefeafible  title  concur  in  the  fame  per- 
fon,  there  muft  be  a  remitter. 

But  in  this  cafe  the  wife  hath  two  titles,  both  waveable  by  Co.  Lit, 
her ;  the  firit  indefeafible  by  any  third  perfon,  the  latter  defea-  348-  a» 
fible  by  a  third  perfon ;  for  upon  her  claiming  by  the  fecond 
title  (he  waves  the  firft,  and  confequently  the  remainder  in  B. 
commences,  and  he  fnall  have  his  a6lion,  and  therefore  flie  muft 
be  in  of  her  former  title,  to  fave  the  contention  and  trouble  of 
the  aftion. 

But  if  an  eftate  is  made  to  the  hufband  in  tail,  the  remainder  C0.L1t.55t. 
to  the  wife  for  life,  the  remainder  to  the  right  heirs  of  the  huf-  Dy'=''»3S*- 
band,  the  hufband  afterwards  makes  a  feofFment  in  fee  to  the 
ufe  of  the  hufband  and  wife  for  their  lives,  the  remainder  to  the 
right  heirs  of  the  hufband ;  the  hufband  dies  without  iffue ;  the 
wife  may  claim  by  which  (lie  pleafes,  and  is  not  remitted  m/efis 
volensy  becaufe  here  are  not  two  titles  the  one  indefeafible,  and 
the  other  defeafible  by  a  third  perfon,  but  both  equally  firm  ;  for 
the  right  heir  of  the  hu(band  upon  the  waver  of  the  firft  eftate 
by  the  wife  can  calm  nothing  in  the  land  contrary  to  the  feoiT- 
ment  of  his  anceftor;  and  therefore  that  eftate  which  the  wife 
claims  is  indefeafible,  and  no  ftranger  is  prejudiced  by  being  put 
to  hia  adlion. 

But 
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iRoii.  Abr.       But  If  {he  makes  no  eledlion,  (lie  fliall  be  fuppofed  to  be  in  of 
42a.  j^g^  elder  eftate,  becaufe  every  one  is  prefumed  to  choofe  what  is 

mofl  for  his  benefit. 
Cro.jac.  If  the  wife  has  an  old  right  before  the  coverture,  and  after- 

49°'  wards  takes  a  jointure  of  the  fame  lands,  ihe  (hall  be  remitted. 

Hob.  72.  An  ellate   fettled   to   the  hufband  for  life,  remainder  to  the 

wife  for  a  jointure,  except  fuch  of  the  lands  as  the  hufband 
{liould  devife  -,  this  exception  is  repugnant  to  the  grant,  becaufe 
the  fettlement  might  be  avoided  by  the  hufband  devifing  the 
whole. 


(C)  How  far  her  own  or  her  Hufband*s  Ads  may 
defeat  her  of  this  Proviiion. 


Co.  Lit.  26 
Dyer  358 


jT  has  been  already  obferved,  that  if  a  man  make  a  jointure  on 
*  his  wife  either  before  or  after  marriage,  and  they  both  join  in 
'^J/e°yzs^'  ^  {")  ^'^6'  ^^^^  ^'^s  is  fo  far  bound  thereby,  that  if  the  johiture 
well  as  a  was  made  before  marriage  (iie  is  barred  to  claim  dower  in  any 
fine  by  a  other  lands  of  the  hulband's;  but  if  the  jointure  was  made  dur- 
is  fufficisnt    i"g  covcrture,  flae  may  claim  dower  in  the  other  lands. 

to  bar  her,  becaufe  the  pro!. he  in  the  recovery  anlweis  the  writ  of  covenant  in  the  fine  tD  bring  her  into 
court,  where  the  examination  of  the  judges  deftroys  the  prefumpcion  of  law,  that  tliis  is  d  ■ne  by  the 
coercion  of  the  hufband,  for  then  it  li  to  be  prefumed  they  would  have  lefufcd  her.  ic  Co.  43. 
2  Roll.  Abr.  395. 

z  Inft.  673.  But  if  a  wife  joins  with  her  hufband  in  a  bargain  and  fale  of 
Hob.  225.     j.jjg  lands  by  deed  indented  and  enrolled,  yet  it  fliall  not  bind  her; 

for  a  wife  cannot  be  examined  by  any  court  without  writ,  and 

there  Is  no  writ  allowed  in  this  cafe. 
2  Chan.  Ca.  But  If  a  feme  covert  joins  with  her  hufband  In  levying  a  fine  to 
^t\'A  i  h  ^^'^^'^  ^  ^^^  ^^  money  by  way  of  mortgage,  this  fhall  bind  her ; 
money  ihaii  Y^t  In  thls  Cafe  file  doth  not  abfolutely  depart  with  her  eftate  for 
be  paid  out  life,  but  there  refults  a  trufl  to  the  wife  to  (b)  redeem,  and  to  re- 
fon?e£"     '^^^^^^  ^erfelf  in  her  jointure. 

cf  the  huiband.     Vern.  41.  213.     2  Vern.  436. So,  if  a  jointure  be  mioe  of  lands  which  are  in 

mortgage,  the  wife  may  redeem,  and  her  executor  fhail  hold  over  till  repaid  with  intereft.  Chan. 
Ca.  271.     2  Vent.  343.  S.  P.  decreed. 

Chan.  Ca.  If  tenant  in  tail  of  a  truft  makes  a  mortgage,  or  acknowledges 
119,120.  a  judgment  or  ftatute,  and  then  levies  a  fine,  and  fettles  a  join- 
ture, the  jcintrefs  fhall  hold  it  fubje£l  to  the  mortgage  or  judg- 
ment, in  the  fame  manner  as  if  the  mortgagor  or  conufor  had 
been  tenant  In  tail  of  the  legal  eftate,  and,  after  the  mortgage  or 
judgment,  had  levied  a  fine,  and  made  a  jointure,  becaufe  the 
fubfequent  declaration  of  the  ufe  of  the  fine  is  merely  the  a6l  of 
the  tenant  in  tail,  and  he  cannot  by  any  act  of  his  own  m.ake  a 
fubfequent  conveyance  take  place  of  a  precedent,  and  the  rather, 
becaufe  the  feme  claims  under  that  fee  which  tenant  in  tail  got 
by  the  fine,  and  that  fee  was  fubject  to  all  the  charges  he  had 
laid  upon  it. 


(I))  riow  far  a  lointrefs  is  entitled  to  the  Aid  and 
Affiftance  of  a  Court  of  Equity. 

lF  a  ttian  before  marriage  articles  to  fettle  a  jointure  on  his  in-  2  Vent. 545. 

-*     tended  wife,  and  tlie  marriage  is  conlummated,  and  the  huf-  i")  rhat  a 

band  dies  before  any  fettlement  made,  an  execution  of  the  articles  equity  is 

will  be  decreed  in  (^i)  equity.  confiierej as 

a  purcliafer 
for  valuable  confideratioT,  who  ma/  Cei  afidc  i  pr'er  voluntary  conveysnce  a^  fraudulent  againft  her. 
Chan.  Ca  '03.— But  where  by  a  mnrriage  adireement  the  fon's  intenaed  wife  was  ta  have  more  than 
would  have  bcT.  left  for  the  father,  ^th^ugh  indebted)  hi-;  wife  and  tw  >  dam'iters  unpeferred,  the 
court  of  Chaacery  would  not  decree  it,  principally,  by  reafon  of  tnc  extremity  of  i"j  but  left  the  party 
to  her  remedy  by  law,     2  Chan.  Ca.  17. 

So,  where  ^.  gave  a  voluntary  bond  after  marn?.(^e  to  rrialvC  a  Vern.  4274 
jointure  to  his  wife,  and  he  made  a  jointure  accordingly,  and  then  ^"'^  *""* 
the  wife  delivered  up  the  bond,  and  the  jointure  was  evi£led ; 
the  court  held,  that  it  fhould  be  made  good  out  of  the  perfonnl 
eftate,  efpecially  as  there  were  no  creditors  alFecled  by  it ;  for 
the  delivery  of  the  bond  by  a  feme  covert  cculd  no  way  bind 
her. 

So,  if  a  jointrefs  brings  her  bill  to  have  an  account  of  the  real  Abr.  Equ. 
and  perfonal  edate  of  her  late  hufband,  and  to  have  facisfaclion  ^^• 
thereout,  for  a  defe£l  of  value  of  her  jointure  lands,  Which  he  covenants  w 
had  covenanted  to  be  and  to  {b)  continue  of  fuch  value,  and  the  fettle  lands 
defendant  infifts  that  this  is  a  covenant  which  (f)  founds  only  in  °'''^<:h  a 
damages,  and  properly  determinable  at  law;  though  it  be  admitted  j„„^^Jre, 
that  a  court  of  equity  cannot  regularly  aflefs  damages,  yet  iti  this  aid  -his  co- 
cafe  a  mafter  in  Chancery  may  properly  inquire  into  the  value  of  *^"-''^-  '* 

1         irnri        ,        .^,'^-'  1  I'l  omitted  m 

the  deredt  ot  the  lands,  and  report  it  to  the  court,  wtnch  may  the  lettie- 
decree  fuch  defe£t  to  be  made  good,  or  fend  it  to  be  tried  at  law  inent,  yetlt 
upon  a  qimniiim  darnnificat.  equuv^  bli- 

the value  of  the  land  is  not  to  be  elllmatej  according  to  the  prefent  value,  but  as  I'.ey  were  Jt  the  tiine 
of  the  joirtture  fettled,  unlefs  the  covenant  be  fo.  Vcrn.  1:7.  S^ieake  ••.  Speake.  (r)  An  a(^ion  o.i 
the  cafe  brought  at  law  for  not  making  a  jointure;     2  RoU.  Rep.  4S8. 

If  there  be  a  jointrefs,  aiid  a  covenant  that  her  jointure  fhall  Ah-.  Eq. 

be  of  fuch  a  yearly  value,  and  it  fall  Ihort,  though  her  efl/ite  be  ir''"' 

not  without  impeachment  of  wafte,  yet  flie  may  commit  walle  fo  ca  ew. 

far  as  to  make  up  the  defedl  of  the  jointure,  and  equity  will  njt  (</)niuoni 

(^)  prohibit.  m.tion.o 

\    I  f^  ft.<y  a  join- 

trefs tenant  irt  tail  after  poflib'lity,  &c.  the  court  held,  that  flie  being  a  jointrefs  within  the  1 1  H.  7. 
c.  20.,  ought  to  be  reftrainCJ,  b?irg  pa-t  of  the  inherit.ince  which  by  the  ftatute  fhe  is  reftrain  d 
from  aliening,  and  theiefore  granted  an  injundlion  ajjainft  wilful  waftc.  Abr.  Eq.  221.  Cook  and 
Winfoid. 

J,  S.  made  a  fettlement  on  his  eldeft  fon  for  life,  with  remain-  Abr.  Eq. 
der  to  his  firft  and  other  fons  in  tail,  remainder  over,  with  power  to  ^* -•  ^'^* 

,  .     -  .  rill  1-7  I -or.     Fo* 

his  fon  to  appomt  any  of  the  lands  not  exceeding  loo  /.  per  annum  thc.g  li  and 
to  any  wife  he  fhould  afterwards  marry,  for  a  jointure,  (the  fa-  Fotbcrgill. 
ther  being  under  an  apprchenfion  that  he  was  then  married  to  a 
Woman  whom  the  father  diiliked,  and  had  no  intention  his  fon 
Vol.  in.  3  A  fliould 
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fliould  provide  for  •,)  t"he  father  died,  and  tlis  fon  married  tlist 
very  woman,  (though  there  was  ftrong  prefumptive  proof  that  he 
was  mai;iied  to  her  before,)  and  after  marriage  appointed  certain 
lands  to  tvuftees  in  truft  for  her,  for  a  jointure,  and  covenanted, 
that  if  they  were  not  of  roo  /.  per  annum  value,  that  upon  requeft 
made  to  him  any  time  during  his  hfe,  he  would  make  them  up 
fo  much  out  of  other  lands  in  his  power.    He  lived  feveral  years, 
9nd  no  complaint  was  made  that  the  lands  were  not  of  that  va- 
lue, nor  requeft  to  make  it  up,  and  died  ;  upon  ifl'ue  on  a  bill 
brought  by  the  widow  to  have  the  jointure  made  up  loo/.  my 
Lord  Keeper  faid,  that  a  provifion  for  the  wife  or  children  was 
not  to  be  confidered  as  a  voluntary  covenant,  and  therefore  de- 
creed the   deficiency  to  be  made  up,  notwithftanding  the  cir- 
cumftances  of  the  cafe,  and  her    negle£l:    in   not  requefting    it 
during  coverture ;  for  the  laches  of  a  feme  covert  cannot  be  im- 
puted to  her. 
aVerrt.7oi.       If  a  bill  is  brought  by  an  heir  at  law,  o-r  any  other  perfon 
Vern.  479.    againft  a  jointrefs,  whereby  the  party  would  avoid  the  jointure, 
the'ein^ure    lender  pretence  that  his  anc.eftor  was  only  tenant  for  life,  l^fc. 
was  made      and  he  fceks  for  a  difcovery  of  deeds  and  writings,  v/hereby  he 
after  mar-     -would  avoid  the  tide  of  the  jointrefs,  he  fliall  never  have  fuch  a 
'"^**  difcovery,  unlefs  he  by  his  bill  fubmits  to  confirm  her  title,  and 

then  he  (hall. 

So,  if  a  jointrefs  prays  a  difcovery  againft  an  heir  at  law  of 
deeds  and  writings,  if  the  heir  fubmits  by  anfwer  to  confirm  the 
jointrefs's  title,  flie  fliall  have  no  fuch  difcovery. 


3iuries^ 


Tortile,  it      rip'HE  trial  per  pais,  or  by  a  jury  of  one's  country,  is  juilly 

Laud.  Leg.        £      efteemed  one  of  the  principal  excellencies  of  our  conllitu- 

Cofut'.isl-  ^^^^i  ^^"^  what  greater  fecurity  can  any  perfon  have  in  his  life, 

Co.  Preface   liberty,  or  eftate,  than  to  be  fure  of  not  being  devefted  of,  or 

to  3d  and      injured  in  any  of  thefe,  without  the  fenfe  and  verdicl  of  twelve 

'"'     '    honeft  and  impartial  men  cf  his  neighbourhood  ?  and  hence  we 

find  the  common  law  herein  confirmed  by  Magna  Ckartoy  cap.  29. 

Nullus  liber  homo  capiatur^  vel  imprifonetiir^  ant  dijfeifictur  de  libera 

tenemento  fiio,    vel  Ubertatibtis,   vel  liberis    confuetudimbus  fuisy  aut 

utlagetitry  aut  exuletur,    aut  aliquo  modo  dejlruatur,  nee  fuper  eum 

ibimusy  nee  fuper  eum  mittcmus  ni/i  per  legale  Judicium  patiam  fuo- 

rum  J  vel  per  legem  terrx, 

I  Lil#ewife 
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Lilcewife  the  antiquity  of  this  trial,  and  its  being  peculiar  to  %/w.  GUjp, 
us,  have  been  taken  notice  of,  as  matters  which  refledt  honour  on  "veibojura" 
our  ct)nftitution  ;  for  though  there  were  anciently  feveral  other  ub.  2.  e.';. 
methods  of  trial,  fuch  as  by  battle,  ordeal,  ^'c.  yet  have  they, 
from  the  inconvenienctes  attending  them,  been  laid  afide,   and 
this  alone  cultivated  and  improved,  as  the  belt  method  of  invefti- 
gating  truth. 

We  (hall  confideir  this  Head  under  the  following  Dlvifions. 

(A)  Of  the  feveral  Kinds  of  Juries  and  Inquefls : 
And  herein  of  the  Number  fuch  Juries  muft 
confift  of. 

(B)  Of  the  Jury  Procefs,  and  Mariner  of  convening 
the  Jury  :   And  herein, 

1.  Of  the  Neceflity  of  fuch  Procefs^  and  where  a  Panel  may 
be  returned  by  a  bare  Award  without  any  Precept. 

2.  Of  the  feveral  Kinds  of  Jury  Procefs,  and  Manner  of 
compelling  a  Jury  to  appear. 

3.  By  whom  fuch  Procefles  are  to  be  executed,  and  the  Jury 
convened. 

4.,  in  what  Time  fuch  Procefles  are  returnable. 

5.  Where  the  Jury  muft  appear. 

6.  What  Number  are  to  be  returned. 

7.  Of  awarding  Procefs  by  Provifo. 

8.  Neceflity  of  returning  a  Panel  into  Court,  and  Ivhere  a 
Prifoner  may  demand  a  Copy  of  it. 

9.  Of  the  Trials  going  off  pro  DefeElu  Jiiratorum,  and 
therein  of  drawing  a  Juror. 

(C)  In  what  Cafes,  and  in  what  Manner  a  Tales  13 
grantable. 

(D)  In  what  Cafes,  and  In  what  Manner  Special 
Juries  are  appointed. 

(E)  Who  are  to  be  returned  :  And  herein  of  the 
Qualifications  and  feveral  Caufes  for  which  they 
may  be  challenged  ;  and, 

1.  Of  Challenges  to  the  Array  or  to  the  Foils;  and  herein 
where  the  Infufficiency  or  Partiality  of  the  Sheriff  or 
Returning  Officer  is  a  principal  Caufe  of  Challenge,  ot 
to  the  Favour. 

2.  Where  Infuficiency  and  not  being  Liber  Hotno  is  a  good 
Gaufe  of  Challenge  to  the  Polls. 

3  A  a  3-  Where 
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3.  "Where  the  Want  of  Fireeliold,  or  %  competent  Eftatf> 
a  good  Caufe  of  Challenge. 

4.  Where  the  Jury's  not  being  convened  from  a  right  Place 
is  a  good  Caufe  of  Challenge. 

5.  AVhere  Partiality  in  the  Juror  is  a  good  Caufe  of  Ghal- 
lenpe  j  and  therein  where  it  {hall  be  faid  a  principal  Caufe 
of  Challenge,  or  to  the  Favour. 

6.  Where  the  Quality  of  the  Juror  is  a  good  Caufe  of  Chal- 
lenge j  and  herein  who  are  exempt  from  ferving  on 
Juries. 

7.  Where  from  the  Quality  of  either  Party  it  is  a  good  Caufe 
of  Challenge,  that  a  Knight  is  not  returned. 

8.  Of  Trials  per  AL'dietatem  Lwgusy  where  an  Alien  Is 
Party. 

9.  Of  peremptory  Challenges. 

10.  Of  Challenges  by  the  Crown. 

1 1.  At  what  Time  a  Challenge  is  to  be  taken. 

12.  How  fuch  a  Challenge  is  to  be  tried. 

(F)  How  Jurors  are  to  be  impanelled  and  fvvorn, 

(G)  How  to  be  kept  and  difcharged. 

(H)  In  what  Cafes,  and  in  what  Manner  to  have  a 

View. 

(  I )  What  Irregularities  and  Defedis  in  convening, 
or  in  the  Qualifications  of  the  Jurors,  are 
amendable,    and  aided   after  Verdid. 

(K)  What  Irregularities  or  Defe£ls  in  convening^ 
or  in  the  Qualifications  of  the  Jurors,  are  aided 
by  Confent. 

(L)  When,  and  by  whom  to  be  paid. 

(M)  For  what  Mifdemefnours  punifhaWe :  And 
herein, 

1 .  Where  punifhable  by  Attaint. 

2.  How  otherwife  punifhable. 

3.  Where  Abufes  by  others  in  relation  to  them  are  punifli* 
able  J  and  therein  of  the  Offence  of  Embracery. 


(A)  Of  the  feveral  Kinds  of  Junes  and  Inquefts : 
And  herein  of  the  Number  fuch  Jury  muft 
confift  of. 

JURIES  are  diiiinguifljed  into  graod  and  petit  juries  ;  the  grand  Cro.  ElU, 
jury  may  {a)  confill  of  thirteen,  or  any  greater  number  [not  ex-  ^54- 
ceeding  twenty-three]  ;  for  thefe  being  the  grand  inquifitors  of  the  },  i",^]  ^g' 
county,  every  indi6lment  and  prefentment  by  them  muft  be  found  2  Hal.  Hift. 
by  twelve  at  leall ;  but  it  is  not  neceflary  that  all  above  thatnum-  ^*  ^*  ^54* 
fccr  (hould  concur  in  fuch  prefentment  or  indidlment.  loSisT' 

(j)  That  in  M.ddlcjcx  three  grand  juries  are  returned  every  term  to  ferve  in  B.  R.,  every  jury  confin- 
ing of  (ixteen,  feventeea,  or  more,  to  inquire  of  offences  criminal  conim!:ted  in  the  fsveril  parts  of  the 
county  at  Mlddlejex  through  the  whole  county  j  the  rejfon  heieof  is,  that  in  Middkjex  there  are  thiee 
hundreds,  and  for  every  fe.veral  hundreJ  there  is  a  paiticula  jury  returned  to  ferve  for  that  hundred 
oaly.  2  Lil.  Reg.  i  c6.— That  in  fome  counties  which  conlllt  of  guildable,  and  fuch  franchife,  where 
anciently  feveral  juftices  of  gaol-dtlivery  fat,  as  in  Suffolk,  there  are  two  gr.ind  juries,  one  for  the 
guildable,  another  for  the  fianchife,  bicaufe  thsre  are  two  feveral  commilfi  jns  of  gaol-deli  very .  2  Hal» 
Hift.  i'.  C.26.  154. 

Upon  the  fummons  of  any  feffion  of  the  pence,  and  in  cafes  of  2  Hal.  HIJ. 
commiffioiis  of  oyer  and  terminer  and  goal-delivery,  there  goes  out  ^'  ^-  'S4' 
a  precept  either  in  the  name  of  the  king,  or  of  two  or  more 
juftices,  directed  to  the  ftierifF,  upon  which  he  is  to  return  twenty- 
four,  or  more,  out  of  the  whole  county,  namely,  a  confiderable 
number  out  of  every  hundred,  out  of  which  the  grand  inqueft  at 
the  feflions  of  the  peace,  oyer  and  terminer  or  gaol-delivery,  are 
t^ken,  and  fvvorn  ad  inquirendurn  pro  .dcrnino  rege  ^  corpore 
(oviitatus,. 

Thole  returned  to  ferve  on  the  grand  jury  muft  be  {F)  prohi  £s*  Cro.  Elii. 
kgnles  homines^  and  ought  to  be  of  the  fame   county  where  the  ^S*- 
crime  was  committed ;  and  therefore  it  is  a  good  exception  at  \^q^  po* 
common  law  to  one  returned  on  a  grand  jury,  that  he  is  an  alien  2  Roil.  Rep. 
or  villein,  or  that  he  is  ic)  outlawed  for  a  criine,  or  that  he  was  ^"^^    ^  ^^'^ 
uot  returned  by  the  proper  oilicer,  or  that  he  was  returned  at  the  jr,.'r/    * 
inftance  of  the  profecutor  j  but  thefe  exceptions  muft  be  taken  be?  (^)  Where 
fore  the  indidment  found.  indiftments 

found  in  in- 
ferior courts  h»ve  been  quafhed  for  %vant  of  the  yiorii  brdorvm  CsJ"  legal'ium  hom'wum  in  the  caption.  Cro, 
Sliz.  751.  Cro.  Jac.  635.  Palm.  282.  »  Roll.  Rep.  400.  a  koU.  Abr.  82.  Foph.  202.  Keb. 
629.  2Keb.47i.  3  Mod.  122.  Lev.  20S. — But  tnis  exception  has  been  often  ovcr-ruiid,  becaufc 
fr'vn': fdclt  ill  men  Ciall  be  intfndtd  honed  and  lawful.  Keb.  50.  2  K.eb.  135.  iS4.  Cro.  Jac.  41. 
Sid.  106.  367.  (f)  Though  in  a  perlonal  adtion.  2  Hal,  Hift.  P.  C.  155.  But  for  this  -vide 
3  Inft.  32.      21  H.  6.   30.  pi.  17.     Fits.  lit.  Pioitjff  loS.     Cro.  Car.  1^4.  147.      Jones,  19S, 

12  Co.  99. 

It  is  laid  down  by  my  Lord  Chief  Juftice  Haley  that  at  common  2  Hal.  Hift. 
law  every  perfon  returned  on  the  grand  jury  ought  to  be  a  free-  ^•^'.'55: 
holder  at  leaft,  and  that  the  ftatute  of  2  ^.  5.  cap.  3.  that  requires  i-^^iHawk 
jurors  that  pafs  upon  the  trial  of  a  man's  life  to  have   40/.  per  P.  c.  c.  25. 
annum  freehold,  hath  been  the  meafure  by  which  the  freehold  of  ^  '9-  Cl"<* 
grand  jurymen  hath  been  meafured  iii  precepts  of  fummons  of  mount'the 

fcilionS.  qualification 

Ihould  be,  is 
%n6crtain,  iai  feems  to  be  ctjut  tmlfus,  and  proper  to  be  fupplled  by  the  kgiilature.  4  61.  Cum.  302. 1 

3  A  3  Alfo, 
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(.-  J^.x.  Alfo,  by  feveraj  {a.)  a£ts  of  parliament  it  is  provided,  that  thofc 

Wtjlmiiift.  t.  ^]^p  ferve  on  the  grand  jury  be  fuch  as  are  duly  qualified,  the 
old^men"^  principal  ones  of  which  are  the  11  H.  4.  cap.  9.  and  3  H.  8. 
above  the  cap  12.  the  firft  whereof  is  as  followeth  :  "  Becaufe  that  now  of 
^P"^'"^''-  "  the  late  enquefts  were  taken  at  Wcjljinujler  of  perfons  named  to 
be  put' on  "  ^^^  juflices,  without  due  return  of  the  iheritT,  of  which  ptrfons 
j.nies — By  "  fonie  v/erc  outlawed  before  the  faid  juflices  of  record,  and  fome 
'^'^ITV"  II  *'  ^^'^  ^°  fan61:uary  for  treafon,  and  fome  for  felony,  there  to  have 
not  have  leib  "  refuge,  by  whom  as  well  many  offenders  were  indicted,  as  other 
than  2Cf.  '<  lawful  liege  people  of  our  lord  the  king,  not  guiky,  by  confpi- 
yeariy  By  «  racy,  abettment,  and  falfe  imagination  of  other  perfons,  for 
wioi.iycaiied  "  their  fpecial  advantage  and  fuigular  lucre,  againft  the  ccurfe  of 
theitvate  ««  the  common  law  ufed  and  accuflomed  before  this  time  ;  our 
tnd  Junt'i'  "  ^'^^^  ^°^^  ^^^^  ^^"g>  ^^^  t^^  grenter  eafe  and  quietnefs  of  his  peo- 
njjlfis,  ihali  ■'  pie,  wills  and  granteth,  that  the  fame  indidlment  fo  made,  with 
have  tcne-  «  all  the  depcndancc  thereof,  be  revoked,  annulled,  void,  and 
valueVf  0/  "  -^o^d^"  f°^  none  for  ever  j  and  that  from  henceforth  no  indi6t- 

ys.'.riy By  "  ment  be  ir.^ide  by  any  fuch  perfons,  but  by  inquclts  of  the  king's 

28E.1.  com-  «  lawful  liege  pecpk,  lu  the  manner  it  was  ufed  in  the  time  of 
therta"e!f  **  ^^^  noble  progenitors,  returned  by  the  fherirts  or  bailiffs  of  fran- 
articuli jufer  *'  chifes,  withoui  any  denomination  to  the  Iheriffs  or  bailiffs  of 
thartas,  (c  fvanchlfes  beforc  mr.de  by  any  perfon  of  the  names  which  bv 
ht^^ntln*  *'  ^^'"^  fhouiJ  ue  impaiielled,  except  it  be  by  the  ofhcers  of  the  faid 
jr.queftsand  "  (licrliiS  or  baililfs  of  frciichifcs  i.vorn  and  knovv-n  to  make  the 
juries  but  u  fame,  and  other  ofhcers  to  whom  it  pertaineth  to  make  the 
nfx'tneish-  "  fame,  according  to  the  law  of  England  ^  and  if  any  indidment 
b  iirs,  moft  "  be  made  hereafter  in  any  point  to  the  contrary,  that  the  fame 
fufficient,      (c  indictment  be  alfo   void,    revoked,    and  for  ever  holden  for 

and  leaft  ,,  ji  ■  ^ 

fufpicious;    "  none.' 

and  the  like  is  enaded  by  42  E.  3.  c.  1 1.  And  to  the  fame  purpofe  are  the  -3  E.  "5.  c.  6.  and  34  E.  3. 
c.  4.  *  Leal'eholders,  v\heru  the  improved  rent^  amount  to  c,cl.  fer  annuv:,  liable  to  I'erve  as  jurori, 
fer  i^C&o.z.  c.  7.    §  3.  * 

In  the  Conftruftion  of  this  Statute  the  following  Points  have 

been  refolved  ; 

la  Co.  99.         That  if  a  perfon  not  returned  on  a  grand  jury  procure  his  name 

3  l^^t.  33.     |.Q  ^g  xtzA  among  thofe  that  are  returned,  whereupon  he  is  fworn, 

^c.f  he  may  be  indicled  for  a  contempt  of  this  flatute. 

jzCo.  99.         That   indicrments   before  (^)  juflices  of  the  peace  are  clearly 

^'■^'^    3-     within  this  ftatute. 

Vfo.  Car. 

134.     (^)  It  feems,  that  a  coroner's  ir.q'jell  is  within  it.     Jones,  inS. 

sTnfl.  34.         That  a  perfon,  arraigned  on  an  indiclment  taken  contrary  to  the 

Cro.  Car.       ftafute  mav  plead  fuch  matter  in  avoidance  of  the  indiclment,  and 

jgg.  alfo  plead  over  to  the  felony. 

3  ir.ft.  34.  That  he,  who  Is  outlawed  on  an  indi6lment  without  any  trial, 
f"-  ^-^^'  may  clearly  flicw  in  avoidance  of  fuch  outla-wn-y,  that  the  indi6l- 
rnent  was  taken  contrary  to  the  flatute  ;  but  tlie  court  need  not  ad- 
mit of  the  plea  of  the  outlawry  of  an  indidlor  in  avoidance  of  any 
fuch  indiclment  unlets  he  who  pleads  it  have  the  record  ready, 
unlefs  it  be  an  outlawry  of  the  fame  court  wherein  the  indiclment 
is  depeiiding  \  in  whi»h  cafe  it  is  faid,  that  any  one  as  amicus  curia 

may 
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may  inform  the  court  of  it ;  alfo  it  feems  the  better  opinion,  that 
no  exception  againit  an  inditlor  is  allowable,  unlefs  the  party  takes 
it  before  trial. 

That  if  one  of  the  grand  jury,  who  find  an  indictment,  be  with-  11 H.  4. 41, 
in  any  of  the  exceptions  in  the  ftatute,  he  vitiates  the  whole,  p|- ^-  ^-P* 
though  never  fo  many  unexceptionable  perfon-s  joined  with  him  in 
finding  it. 

,  That  if  a  prifoner  indi6led  of  felony  offer  to  take  any  fuch  ex-  jinft.  33. 
ception,  he  fhall,  upon  his  prayer,  have  counfcl  afligned  him  for  ^l°-  ^^^' 
his  affiftance.  joL^/s. 

By  the  3  H.  8.  cap.  12.  it  is  enabled,  "  That  all  panels  to  be  re- 
"  turned,  which  be  not  at  the  fuitof  any  party,  that  fhall  be  made, 
**  and  put  in  by  every  flieriffand  their  minifters,  before  anyjuftice 
<*  of  gaol-deliverv,  or  juftices  of  peace,  whereof  one  to  be  of  the 
"  qi/on/jii,  in  their  open  feflions,  to  inquire  for  the  king,  fliall  be 
*'  reformed  by  putting  to  and  taking  out  of  the  names  of  the  per- 
"  fons  which  fo  be  impanelled  by  every  flierifF,  and  their  minifters, 
"  by  the  difcreticn  of  the  fame  juftices  before  whom  fuch  panels 
**  Ihall  be  returned,  and  that  the  fame  juftice  and  juftices  fliall 
"  command  every  fheriff,  and  their  minifters  in  his  abfence,  to 
*'  put  other  perfons  in  the  fame  panel  by  their  difcretions,  and 
*'  that  the  fame  panels  fo  reformed  by  the  faid  juftices  be  good 
"  and  lawful ;  and  that  if  any  ftieriff,  or  any  other  minifter,  at  any 
*'  time  do  not  return  the  fame  panels  fo  reformed,  that  then  every 
*'  fuch  flierifF  and  minifter  fo  offending  fhall  forfeit  for  every  fuch 
**  offence  twenty  pounds,  is'c." 

This  acl  extends  not  only  to  panels  of  grand  inquefts  returned,  2  Hal.  Hift. 
but  alfo  to  panels  of  the  petty  jury,  commonly  called  the  petty  jury  ^';^-  156. 
of  life  and  death,  which  may  be  reformed  by  the  juftice  according  ^°^' 
to  this  a6l,  and  the  fheriff"  is  bound  to  return  the  panel  fo  re- 
formed. 

It  hath  been  holden,  that  this  ftatute  doth  not  take  away  the  3  Inft.  33. 
force  of  1 1  i^T.  4.  cap.  9.  as  to  any  point  wherein  both  may  confift  ^'^t'^'^' 
together  ;  and  therefore  if  any  indiclor  be  outlawed,  or  return- 
ed at  the  nomination  of  any  perfon,  contrary  to  1 1  H.  4.  cap.  9. 
except  of  the  juftices  authorifed  as  abovementioned  to  reform 
the  panel,  the  indidlment  may  be  avoided  in  the  fame  manner  as 
before. 

The  grand  jury,  as  has  been  already  obferved,  muft  confift  of  T'laUper 
twelve  at  (fl)lealt,  the  petty  jury  of  twelve,  and  can  be  neither  t^^'3^' 
more  nor  lefs ;  but  it  it  laid,  that  particular  (/>)  inquefts  may  con-  pinch  of 
fift  of  a  more  or  lefs  *  number  than  twelve.  Law  400. 

*^+— . 

A  writ  of  inquiry  of  warte  by  thirteen  was  holden  good.  Cro.  Car.  414.  [a)  That  to  make  a  jury 
in  a  writ  of  rigiit,  which  is  called  the  grand  aiiife,  there  rriult  be  fixteen,  viz.  four  knighrs,  and  twelve 

others.      Trlali  per  Puis,   95.      Or  it  may   confilt  of  a  gr^aier  number.      2   Boll.  Abr.674. i  he 

jury  in  attaint,  called  the  grand  jury,  muft  oe  twenty-four;  but  if  the  ilfue  be  upon  a  matter  out  of 
the  point  of  the  attaint,  as  upon  a  plea  of  non-tenure,  the  trial  (hall  be  by  twelve.  Trials  per  pa.  s,  95. 
{i>)   That   a  juror  can  be  excepted  againft  on  an  mqueil  of  office.      6  Ivlud.  43.  That  a  ^  iry 

oannot  be  attainted  on  an  in<iueit  of  ollice.      Carth.  362.     *  See  Infra, 

But  on  a  writ  of  error  a  judgment  out  of  an  inferior  court  was  Vent.  113. 
Veverfed,  becaufe  being  by  default  the  inquiry  of  damages  was 

3  A  4  only 
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only  by  two  jurors  ;  and  though  a  cuftom  was  alleged  to  warrant 

it,  yet  it  was  refolved  that  there  could  not  be  lefs  than  twelve, 

though  the  writ  of  inquiry  faith  ov\\y  per  facramentum  proborum  \2? 

legaliuDJ  hom'vium^  and  not  duodecim  as  in  a  venire. 

Cfo.  Car.  Alfo,  it  hath  been  frequently  holden,  that  a  cuftom  in  an  infe* 

450.  Sm.      ^\^^  court  to  try  by  fix  jurors  is  void  j  and  that  though  fuch  cuftom 

3  Keb.  326.  is  ufed  in  Wales,  vet  that  that  is  by  force  of  the  (latute  34^5' 35  H.  8. 

[(jjSeeCro.  cap.  26.  §  74.  which  appoints  that  fuch  trials  may  be  by  fix  only 

iSid^atv    '^^^^^  ^^^  cuftom  hath  been  lo  (a). 

Zit/d  3  Ceo.  2.  c  25.  §9.] 

(B)  Of  the  Jury  Procers,  and  Manner  of  convening 
the  Jury  :  And  herein, 

I.  Of  the  Neceflity  of  fuch  Procefs,  and  where  a  Panel  may  bp 
returned  by  a  bare  Award  without  any  Precept. 

March,  8x.  |T  feems  agreed,  that  a  perfon  not  duly  furamoned  and  returned 
-*•  is  not  obliged  to  fer\'e  on  a  jury  ;  as  it  hath  been  holden,  that 
if  a  ftranger  caufe  himfelf  to  be  fworn  in  the  name  of  one  who 
was  of  the  jury,  it  is  fuch  a  mifdemefnour  for  which  he  may  be 
indicted,  and  for  which  alfo  an  a£lion  on  the  cafe  lies  at  the  fuit 
of  the  party  injured. 

«|nft.  568.        But  juftices  of  gaol-delivery  may  have  a  panel  returned  by  the 

*  H ^'i!^  (herifr  without  any  precept  or  writ  -,  and  the  reafon  given  for  it  is, 
1>.  g.  c,*4i.  that  before  their  coming  they  may  make  a  general  precept  to  the 
^».  iheriff  in  parchment,  under  their  feals,  to  bring  before  them  at  the 

day  of  their  feflions  twenty-four  out  of  every  hundred,  ^c,  to  do 
thofe  things  which  ihall  be  enjoined  them  on  the  part  of  the  king, 
^c.y  and  therefore  it  is  faid,  that  they  need  not  make  any  other 
precept  for  the  return  of  a  jury  for  the  tri;J  of  any  iflue  joined  be- 
fore them,  but  that  their  bare  award  that  the  jury  fliall  come  is 
fufiicient,  becaufe  there  rre  enough  for  that  purpofe,  fuppofed  to 
be  prefent  in  court,  whom  the  fheriff  may  return  immediately, 
whenever  the  court  fhall  demand  their  fervice. 
alnft.  568.        Alfo  it  is  fdid,  that  a  jury  may  be  fo  returned  before  juftices  of 
S;d.  3C4.       peace  at  their  feflions,  becaufe  the  precept  for  the  fummons  of  the 
felhons  hath  a  claufe  to  the  fame  effe£l,  for  the  fummons  of  twen- 
(j)z  Haw^.  ty-four  out  of  every  hundred  :  but  it  is  (c)  doubted  whether  this 
p.  C.  c.  ^1.  flatter  does  not  rather  depend  on  pradlice,  and  the  conftant  courfe 

•  '  of  precedents,  than  any  argument  from  the  reafon  of  the  thing;  and 

even  in  the  cafe  of  jullices  of  gaol-delivery,  the  law  is  otherwife, 

if  they  have  a  fpecial  commiflTion. 

2  Hal.  Hift.       Alfo,  the  precept  to  the  fheriff  from  juftices  of  oyer  and  termi- 

8.  Hawk?''  "^'''  ^"  order  for  the  holding  of  their  feflions,  hath  in  effe<St  the 

^.  C.  571.     very  fame  claufe  for  the  bringing  of  twenty-four  before  them  out 

of  each  hundred  at  the  day  of  their  feflions,  ts'c.  and  yet  it  feems 

agreed,  that  they  cannot  have  a  jury  returned  for  the  trial  of  an 

iflue  jcjined  before  them  by  force  of  a  bare  award,  but  ought  to 

make  a  particular  precept  to  the  ftierifffor  that  purpofe  under  theiy 
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By  the  courfe  of  the  King's  Bench  no  jury  can  be  returned  into  Dy«?f  uB. 
it  from  a  foreign  county,  without  procefs  under  the  feal  of  the  *  *^*'-  ^^^ 
chief-juftice  j  but  qucsre  if  it  may  not  be  returned  for  atrial  in  the  »Hawk. 
county  where  it  fits  by  a  bare  ^mceptum  ejl  f  P.  C  <.  41.  §*. 

2.  Of  the  fevcral  Klinds  of  Jury  Procefs,  and  Manner  of  compelling 
a  Jury  to  appear. 

The  firft  procefs  for  convening  the  jury  Is  the  ventre  facias ^  Trialsptr 
which  mult  be  awarded  on  the  roll,  an<l  thereupon  in  the  Common  ^^'*  ^' 
Pleas,  tht;re  \^\xti  iht  habeas  corpora  and  dijlr'tngas  juratores  i  but  in 
the  King's  Bench  and  Exchequer  after  the  venire  they  proceed  on 
the  dijiringas ;  for  the  venire  being  in  the  nature  of  a  fummons, 
if  the  jury  do  not  appear  thereon  in  thofe  courts  in  which  the 
king  has  a  more  immediate  concern,  they  proceed  on  the  ftrongeft 
procefs,  -viz.  the  dijiringas. 

If  ail  the  jury  did  not  attend  on  the  habeas  corpora  or  dijiringas^  (tf)Butif 
which  was  to  brine  them  into  court,  there  was  an  uridccini.  decern,  ^"^^^ 

_  ,  ,■  1  ,  ^    r    •  r  1  jur^'  M  chal- 

or  octo  tales y  according  as  the  number  was  dencient,  to  lorce  others  ^^n^td  off, 
to  the  King's  Court  to  try  the  iflue ;  this  was  without  {a}  a  new  then  a  new 
fummons  or  venire,  becaufe  it  was  fuppofed  that  the  firlt  habeas  '^'">''ff<^""3 

11/711       •  •  1  ...  1  1  and  If  none 

{:orpora  znd  dijlrtngas  hzd  given  notice  to   the  vicnnty  that  they  of  the  jury 
ought  to  appear ;  and  therefore  the  fupplement  of  a  jury  were  appear,  thefl 
forced  in  without  a  particular  fummons  to  them.  ^'ufft^eT^ 

ihall  iflue,  anJ  no  sales.     »  Hal.  Hift.  P.  C.  i6j^ 

There  mufl  be  an  award  on  the  roll  to  warrant  the  ifluingof  the  2  Hawk. 
•venire  or  dijiringas,  and  fuch  procefs  muft  be  continued  from  time  ^'Ccxj. 
to  time  againft  the  jurors,  returnable  oji  the  fame  days  to  which      ■" 
the  fuit  is  continued  on  the  roll  againft  the  parties. 

And  therefore  where  a  venire  facias  Wc.s  made  returnable  on  the  6  Mod.  48  j. 
23d  of  January,  and  the  dijiringas  tefted  on  the  24th,   this  was  ^^'^^  5^* 
holdcn  a  difcontinuance,  and  being  in  a  criminal  cafe,  not  aided  by  ^  Ld.Ra>m. 
any  of  die  ftatutes  oi  jeofails.  iooi. 

So,  where  the  venire  omits  part  of  the  iflue  or  iflues  to  be  Cio  Eiiz. 
tried,  or  where  a  venire  omits  any  of  the  parties,  thefe  aj-e  difcon-;  ^^*-  ^o^* 
pnuances.  3Buif.3ii.    Winch.73. 

So,  where  a  juror  is  named  in  the  habeas  corpora  by  a  name  dif-  sjd.  66. 
ferent  from  that  in  the  panel  returned  on  the  venire,  or  where  a  ^'''-  '^^* 
juror  returned  on  fuch  a  panel  is  wholly  omitted  in  the  habeas  cor-  ,,j* 
pora  ;  but  in  thefe  cafes,  if  the  juror  fo  mifnamed  gr  omitted  be  6  Niod.  2S5, 
not  fworn  at  the  trial  of  the  caufe,  it  is  queftionable  whether  there  }.^°'}^-  *'* 
be  any  dilcontnmance  at  all.  5S6.    Ftd:  Pcjiea,  htur  (i). 

Where  there  are  feyeral  defendants  who  plead  fevcral  pleas,  the  Jones,  415. 
plaintiff  may  choofe  either  to  have  one  venire  facias  for  all,  or  fe-  p"**"^- 
veral  for  {b)  every  one  of  the  defendants  ;  fo,  where  feverai  perfons  ^"g/  *"' 
are  arraigned  upon  the  fame  indidlment  or  appeal,  and  feverally  (b)  It  is 
plead  not  guilty,  it  in  the  ekaion  of  the  profecutor  either  to  take  [^'|^'|^;^'';'^'^^ 
out  a  joint  venire  againft  them  all^  or  fcveral  againft  each  of  them  ;  aicduee" 
■    -  but 
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defendants     but  in  an  appeal  if  one  plead  not  guilty,  and  tlie  other  plead  a 
the  pi/intiff   releafe  made  at  A.^  it  feems  that  there  muft  be  feveral  venires. 

may  join 

two  of  them  in  one  venire,  and  take  out  another  againft  the  third.     Cro.  Eliz.  541.     But  for  tWaziide 

z  Roll.  Abr.  5.^6.  620.  667.     Kob.  36.     Cro.  £liz.  S66.     Cro  Jac.  550. 


a  Kawk. 
r.  C.  c.  Z7. 
§96. 

a  Hiwk. 
P.  C.  C.41. 

and  feveral 
authorities 
lliere  cited. 


2  Hawk. 
P.C.C.22. 

§  14; 

and  leveral 
authorities 
theie  cited. 
Irtahper 
fan,  2C0. 


But  where  a  johit  venire  is  firfl  awarded  for  the  trial  of  all  the 
defendants  together,  and  afterwards  feveral  venires  for  the  trial  of 
each  of  them,  this  is  a  difcontinuance. 

And  where  the  fame  jury  is  returned  on  joint  procefs  againft 
feveral  defendants,  if  a  juror  be  challenged  by  any  one  of  them, 
and  thereupon  drawn,  he  is  by  neccfiary  confequence  drawn  as  to 
all,  becaufe  there  being  but  one  panel,  the  fame  perfon  cannot  at 
the  fame  time  be  taken  from  it,  and  continue  in  it  ;  and  to  prevent 
this  inconvenience,  where  one  jury  is  jointly  returned  before  juf- 
tices  of  gaol-delivery,  they  may  fever  the  panel ;  but  after  an  ap- 
pellant has  taken  out  a  joint  irnire  cgainfi:  all  the  appellees,  he 
cannot  afterwards  take  out  feveral  ones,  though  the  firft  be  never 
returned,  becaufe  it  would  caufe  a  difcontinuance. 

Jurors  being  duly  ferved  with  procefs  are  compellable  to  appear; 
and  therefore,  where  more  than  one  appeal-,  but  not  enough  to 
take  the  inqueft,  bat  fome  of  the  others  come  within  view,  or 
into  the  town  where  the  court  is  holden,  but  refufe  to  come  into 
court ;  in  thefe  cafes  the  court  may  order  thofe  who  appear  to  en- 
quire of  the  yearly  value  of  fuch  defaulters  lands ;  which  being 
done,  the  court  may  either  fummon  them  to  appear,  on  pain  of 
the  lum  found,  or  fome  lefs  fum,  or  may  fine  them  in  like  fum 
without  more  ado  j  but  fuch  juror  fliall  only  lofc  his  iflues,  and 
not  the  yearly  value  of  his  lands,  unlefs  the  party  pray  it :  but  one 
who  makes  default  after  appearance  is  liable  to  fuch  forfeiture 
without  any  prayer ;  yet  the  court  in  difcretion  will  fometimes 
only  impofe  a  fmall  fine  :  alfo,  a  juror,  who  comes  not  to  town 
where  the  court  is  holden,  fhall  only  lofe  his  iflues,  or  be  amerced, 
but  not  fined  ;  and  it  is  faid,  that  a  juror  is  not  amerceable  at  all 
at  the  return  of  the  firll  venire^  except  before  juflices  of  oyer  and 
terminer. 

Alfo,  by  the  ij  Eliz.  cap.  6.  §2.  it  is  enacted,  "That  upon 
**  every  firft  writ  of  habeas  corpora  or  dijlringas  with  a  nifi  prius 
*'  delivered  of  record  by  the  (heriff,  or  other  minifter  or  minifters 
**  to  whom  the  making  of  the  return  (liall  appertain,  fliall  return 
*'  in  ifiues,  upon  every  perfon  impaimelled  and  returned  upon  any 
*'  fuch  writ,  at  leaft  ten  fiiillings  -,  and  at  the  fecond  writ  of 
*'  habeas  corpus  or  dijlringas  with  a  nijt  prius  upon  every  perfon 
**  impanelled  and  returned  upon  any  writ  twenty  fliillings  at  the 
*'  leaft  ;  and  at  the  third  writ  of  habeas  corpora  or  difiringas  with 
**  a  niji  prius,  that  (liall  be  further  awarded,  upon  every  pevfon 
«  impanelled  and  returned  upon  fuch  writ  thirty  fliillings ;  and 
**  upon  every  writ  that  fliall  be  further  av/arded  to  try  any  ilTues, 
"  to  double  the  ilTues  laft  before  fpecified,  until  a  full  jury  be 
**  fworn,  or  the  procefs  otherwife  ceafed  or  determined,  upon  pain 
*'  to  forfeit  for  every  return  of  iffucs  contrary  to  the  fcrm  afore«i 
<*  faid  five  pounds,'* 

And 


And  now  by  3  Geo.  1.  cap.  25.  §  13.  it  is  enabled,  "  That  every  *  Perfons 
•'  perfon  or  perfons  whofe  name  or  names  (hall  be  drawn,  (as  by  '""n;"^pi^sd 
"  the  a6t  is  directed)  and  who  Ihall  not  appear  after  being  openly  coumofr". 
**  called  three  times,  upon  oath  made  by  foir»i  credible  perfon,  cord,  in 
*'  that  fuch   perfon   fo  making  default  had  been  lawfully  fum-  cities,  cor- 
*'  moned,  fliall  forfeit  and  pay  for  every  default  in  not  appearing  andVra"!' 
*^  upon  call  as  aforefaid,  (unlefs  fome  reafonable  caufe  of  his  ab-  chifes,  and 
*«  fence  be  proved  by  oath  or  affidavit,  to  the  fatisfadion  of  the  "°'  attend. 
**  judge  who  fits  to  try  the  faid  caufe)  fuch  fine  or  fines  not  ex-  fined. 
**  ceeding  the  fum  of  five  pounds,  and  not  lefs  than  forty  {hillings,  ^9  Geo.  a. 
*'  as  the  faid  judge  fliall  think  reafonable  to  inflitl  or  aflefs  for  ^' ^^' 
««  fuch  default  *." 

3.  By  whom  fuch  PrccefTes  are  to  be  executed,  and  the  Jury 

convened. 

The  fherifFis  the  proper  officer  by  whom  the  jury  procefs  is  to  Co.  Lit. 
be  executed,  unlefs  he  be  partial,  that  is,  fuch  a  one,  as  from  his  p^^'^' 
confanguinity  or  affinity,  his  being  under  the  power  of  either  party,  i^^g'g^      ' 
is'c,  cannot   be  prefumed  to  be  an  indifferent  perfon,  as  every  ■videinfrOf 
officer  who  hath  any  way  to  do  with  the  adminiflration  of  juflice  ^"'"  ^^)' 
oaght  to  be;  and  in  every  fuch  cafe  the  procefs  fhall  be  direfted 
to  the  coroners,  if  they  are  impartial,  or  to  thofe  of  them  who  are 
fo,  in  cafe  fome  of  them  lie  under  the  afore-mentioned  prejudices  ; 
and  in  cafe  all  the  coroners  are  partial,  or  not  indifferent,  then  the 
venire'  (\\2[\  be  direfted  to  two  elizors  named  by  the  court,  aivl 
againfl:  whom,  for  that  reafon,  no  challenge  can  be  taken. 

When   procefs  is  once  awarded  to  the  coroners,  ^V.,  for  the  C0.Lit.15S, 
fherifr's  atlual  partiality,  the  entry  is  vicecomes  fe  nafi  intromittaty  -  j^°"- 
and  in  fuch  cafe  procefs  fhall  not  afterwards  be  awar^ded  to  any       ^'   ^°' 
new  fheriff" :  but  where  it  v/as  awarded  to  the  coroners,  for  that 
the  fherifFis  tenant,  ^r.,  it  may  be  awarded  to  a  new  fherifF. 

So,  if  a  venire  facias  is  awarded  to  the  coroner  for  partiality  \n  Cn.  eiIz. 
the  fherifF,  and  afterwards  a  tales  is  awarded,  which  Is  returned  by  57-}" 
the  fherifF,  this  has  been  holden  error.  Wye;  [s^-LideCto.  i^Iz^A'^,, 

But  if  the  venire  be  awarded  to  the  coroners  for  default  in  the  Trials  per 
fherifF,  and  they  do  nothing  upon  the  writ,  upon  a  default  difco-  ^"'^'Sl' 
vered  in  the  coroner  tie puifne  tet77ps  the  party  may  fliew  this  to  the 
court,  and  have  a  venire  awarded  to  the   ftierifF,  if  there  be  an 
indifFerent  one,  rnade  in  the  mean  time,  elfe  to  elizors  ;   l^fic  e 
(onverfo. 

And  therefore  in  error  of  a  judgment  in  Chejier,  the  parties  Cro.  Eilz. 
being  at  ifFue,  a  venire  was  awarded  to  the  fherilF,  and  at  the  day  ^53- 
of  the  return  it  was  entered,  qucd  vicecomes  non  mijit  breve,  and 
then  the  plaintiff  prayed  a  venire  facias  to  the  coroners  for  cofinage 
betwixt  him  and  the  flieriff,  which  was  awarded  accordingly ;  and 
at  the  day  of  trial  the  defendant  made  default,  and  there  being 
judgment  thereon,  it  was  affjgned  for  error,  that  after  the  plaintiff 
had  admitted  the  flieriff  to  execute  the  writ,  he  could  not  pray  a 
venire  facias  to  ^he  coroners  without  fome  caufe  ds  puifne  temps  ; 

'    ' /ed 


732  %uvit0. 

fed  ndn  allocatur y  becaufe  there  was  notKIng  done  upon  tlie  firft 
writ,  and  the  defendant  having  made  default,  it  was  not  material. 
eo.LlM57.  Upon  the  furmife  of  the  plaintiff  that  the  fheriff  is  his  coufin(a), 
b.  158.  a.  ^j^j  upon  prayer  that  the  venire  be  dire£led  to  the  coroners  for 
F(th',sS'  avoidance  of  his  own  delay,  that  mij3;ht  happen  by  the  challenge 
Jfnk.  115.  of  the  array,  the  defendant  fi^.all  be  examined  whether  it  be  true 
\{a)  But  Q^  j^Qj. .  2j^^  j£  j^g  confcfs  it,  then  the  venire  (hail  be  awarded  to 
inife  with  the  coroners ;  for  then  it  appears  to  the  court  by  the  defendant's 
refpea  to  confefliou,  that  the  fiierifF  is  not  indifferent ;  but  if  the  defendant 
tteii'ff''wia  t^f^f'^s  it^  then  the  pjocefs  fhall  be  awarded  to  the  fheriff,  and  the 
pat  autho-  defendant,  fhall  not  afterwards  challenge  the  array  for  this  caufe  t 
rife  the  but  if  the  defendant  will  allege  any  fuch  matter,  and  pray  a  venire 
tbe"ve'nife°  fo'^'-'^^  to  the  coroners,  there  the  plaintiff  fhall  not  be  esjamined, 
to  the  coro-  neither  fhall  fuch  allegations  be  allowed,  becaufe  delays  are  for  the 
ners.  Cro.  defendant's  advantage,  and  the  defendant  may  challenge  the  jury 
Syinwd's  V.   ^^^  '•^-^^  caufe,  and  fo  is  at  no  pi'ejudice. 

WalCi.     But  fse  2  Lili.  Pr.  Reg.  155.] 

Carth,2£4.  If  there  be  two  fherifFs  of  a  county,  and  one  of  them  be  partial, 

'^'^w^r""  ^^^  venire  may  be  diredled  to  the  other,  and  not  to  the  coronprs  y 

toB,  oj  e  of  for  the  coroner  is  not  the  proper  perfon  to  execute  the  procefs  o£ 

the  Oienfts  the  court,  but  in  fuch  cafes  where  the  proper  officer  is  wanting  \ 

^z^Ak^'v  ^^^^^^ cannot  be  faid  where  there  is  one  impartial  fheriff. 

S.  C.     iShow,35-2.     4  Mod.  65.   S.  C,    Comb.  191.  S.C.   la.    Mo<L  az.  S.C.    Skin.  104.  pL  3. 
S.P.   adjudged  between  Rich,  Sheriff  of  London^  and  Sir  Thomas  Player. 

%-iaUfer  So,  if  the  Under  fheriff  be  a  party,  yet  the  venire  may  be  dire£led 

jP»w>  5'*      to  the  high  flieriff,  with  this  provifo,  quod fub-vic.  tuus  in  nulk  fe 

iniromittat  cum  executione  ijlius  brevis. 
Jltz.  tit.  After  a  challenge  to  the  array,  and  allowed  for  the  partiality  of 

Challenge,     ^j^^  fheriff,  the  coroner  may  return  the  very  fame  jury. 

Dyer,  177.  If  the  flieriff  return  on  the  vs^nire  facias y  quod  breve  if.udfic  exe-- 
p*  pi'  34*  ctiium  Isf  indorfalmn  per  A.  B.  nuper  vicecomitem  pr^decefforem  fuutrt 
cum  patiello,  ubi  in  faclo  panellum  illud  factum  l2f  arraiatum  fuit  per 
ipfum  nunc  vicecomitdin,  the  party  may  challenge  the  array  after- 
wards for  confanguinity  or  affinity  of  the  flieriff;  and  this  fhall  be: 
tried  by  two  triers,  notwithff  anding  this  falfe  return. 
Kfib.  70.  Upon  a  furmife  the  venire  facias  was  awarded  to  the  coroners^, 

and  the  venire  was  returned  by  two  coroners  only,  and  the  diflrin' 
gas  by  three  coroners ;  and  there  being  at  the  time  of  the  award 
and  return  of  tlie  venire  facias  and  diflringas  four  coroners,  it  was 
agreed  that  this  was  at  common  law  plain  errpr ;  for  that  coro- 
ners as  m.lniflers  muft  all  join,  but  as  judges  they  may  divide ;  but 
that  it  was  aided  by  the  Ifatute  oi  jeofails y  which  cures  the  im- 
perfect and  infulficient  returns  of  procefs  by  flieriifs  or  other 
oiBicers. 
Raym.  ^84.       If  upon  a  fuggeftion  on  the  roll  the  venire  is  dlre£led  to  the  co- 
S)om;nu:       roHcrs,  who  are  two  in  number,  and  both  the  coroners  arc  men- 
^^i.  ttoned  on  the  record  to  have  returned  the  panel,  and  m  reality  pnc 

only  returned  it ;  yet  this  cannot  be  excepted  againft,  becaufe  an 
pbjectiou  contrary  to  what  a|)pears  on  the  fac?  of  the  record. 

Errot 
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tourt  being  holden  before  the  mayor  and  two  bailiffs,  the  venire  ''^*  ^""^ 


fac.  upon  the  iflue  was  awarded  to  the  two  bailiffs  to  return  a  jury 
before  the  mayor  and  bailiffs y^f««^w;«  confuetudinem,  which  being 
returned,  and  judgment  given,  the  error  affigned  was,  becaufe  the 
bailiffs  being  judges  of  the  court,  could  not  alfo  be  officers,  to 
whom  procefs  fliould  be  directed,  there  being  no  cuftom  that  can 
ftiairitain  any  to  be  both  officer  and  judge ;  but  all  the  court  {ahfenie 
Hide)  conceived  it  might  be  good  by  cuftom,  and  that  it  is  not  any 
error  •,  for  the  judges  be  not  the  bailiffs  only,  but  the  mayor  and 
bailiffs  ;  and  it  is  a  common  courfe  in  many  of  the  ancient  cor- 
porations where  the  bailiffs  are  judges,  or  the  mayor  and  they  be 
judges,  yet  in  refpeft  of  executing  procefs  they  be  the  officers 
only,  and  one  may  be  judge  and  officer  diver/is  refpeciibus  j  as  in  re- 
diffeifin,  the  fheriff  is  judge  and  officer  ;  whereupon  the  judgment 
was  affirmed. 

If  the  array  of  a  panel  is  returned  by  a  bailiff  of  a  franchife,  Co,  Lit,- 
and  the  fheriff  return  it  as  of  himfelf,  this  fhall  be  qualhed  ;  but  if  'S^-  »• 
the  fheriff  return  a  jury  within  a  liberty,  this  Is  good,  and  the  lord 
of  the  franchife  is  driven  to  his  remedy  againft  him. 

If  the  fiieriff"  returns  a  panel  of  jurors,  ftruck  by  two  ftrangers,  Co.  Llt, 
that  favour  neither  of  the  parties,  this  is  a  good  array,  and  fhall  |5"^-  ** 
not  be  quafhed ;  and,  therefore,  it  is  common  for  the  officers  of  gS;.* 
the  court,  by  the  dire£lion  of  the  judges,  to  give  a  panel  to  the 
(hcriff,  which  he  returns ;  but  the  court  feems  not  to  have  power 
to  compel  the  fheriff  to  make  his  return,  but  they  can  fine  him,  if  a 
fufficient  jury  does  not  appear  according  to  the  precept  of  the  writ. 

By  the  3  Geo.  2.  cap.  25.  for  the  better  regulation  of  juries,  it  Made  per- 
is enaded,  "  That  the  perfon  or  perfons  required  by  the  7th  and  Ft^=»'  ^7 
*'  8th  of  King  TVilliamy  and  the  3d  and  4th  of  Queen  Anti^  to  c.37!  ** 
""  give  in,  or  who  are,  by  virtue  of  this  a<Sl:,  to  make  up  true  lifts  In 
*'  writing  of  the  names  of  perfons  qualified  to  ferve  on  juries,  in 
«*  order  to  affift  them  to  complete  fuch  lifts,  fhall  (upon  requeft 
**  to  any  parifh  officer,  who  fhall  have  in  his  cuftody  any  of  the 
**  rates  for  the  poor,  or  land-tax)  have  free  liberty  to  infpe£t  fuch 
•*  rates,  and  take  from  thence  the  names  of  fuch  freeholders, 
**  copyholders,   or  other   perfons  qualified  to  ferve  on  juries, 
*»  dwelling  within  their  refpe£tive  parifties,  ^c.  for  which  fuch 
««  lift  is  to  be  given  in  and  returned,  and  fhall  yearly,  twenty 
**  days  at  leaft  before  the  feaft  of  St.  Michael  the  archangel,  upon 
**  two  or  more  Sundays,  fix  upon  the  door  of  the  church,   l5fc. 
«*  within  their  refpe«Siive  precinfts,  a  true  and  exa£t  lift  of  all 
"  fuch  perfons  intended  to  be  returned  to  the  quarter  feffions,  as 
•*  qualified  to  ferve  on  juries,  and  leave  at  the  fame  time  a  dupli- 
**  cate  of  fuch  lift  with  a  church-warden,  chapel- warden,  or  over- 
•*  feer  of  the  poor,  to  be  perufed  by  the  parifhinners  without  fee 
**  or  reward,  to  the  end  that  notice  may  be  given  of  perfons  fo 
•*  qualified  who  are  omitted,  or  of  perfons  inferted  by  miftake, 
«*  who  ought  to  be  omitted  out  of  fuch  lifts ;  and  if  any  perfon 
**  not  being  qualified  to  ferve  on  juries,  (hail  find  his  name  men- 
**  tiooed  in  fuch  lift,  and  the  perfon  rer^uired  to  make  fuch  lift 
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<*  {hall  refufe  to  omit  hhn,  or  think  it  doubtful  wKetlier  he  ouglit 
«  to  be  omitted,  it  fhall  be  lawful  for  the  juftices  of  the  peace, 
*'  at  their  refpe6tive  general  quarter  feffions,  to  which  the  faid 
*'  lifts  fhall  be  fo  returned,  upon  fatisfaction  from  the  oath  of 
**  the  party  complaining,  or  other  proof,  that  he  is  not  qualified 
*«  to  ferve,  to  order  his  name  to  be  ftruck  out,  when  the  fame 
*'  (hall  be  entered  in  the  book,  to  be  kept  by  the  clerk  of  the 
*'  peace  for  that  purpofe." 

§2.  It  is  further  enacted,  "That  ifanyperfon  required  to  return 
*'  or  give  in,  or  to  make  up  any  fuch  lift,  or  concerned  therein, 
*'  fhall  wilfully  omit  any  perfon  whofe  name  ought  to  be  inferted, 
**  or  fhall  wilfully  infert  any  perfon  who  ought  to  be  omitted,  or 
•*  fhall  take  any  money,  or  other  reward,  for  omitting  or  infert- 
*'  ing  any  perfon,  he  fhall,  for  every  perfon  fo  omitted  or  infert- 
*'  ed,  forfeit  twenty  fhillings  for  every  offence,  and  upon  con* 
*'  viiSlion  before  one  or  more  juftice,  is'c.  where  fuch  oifender 
*'  fliall  dwell,  upon  the  confefTion  of  the  offender,  or  proof  upon 
•*  oath  ;  one  half  to  the  informer,  and  the  other  half  to  the  poor 
•'  of  fuch  parifh  -,  and  in  cafe  fuch  penalty  fliall  not  be  paid  with- 
*'  in  five  days  after  convi6lion,  the  fame  fhall  be  levied  by  dif- 
*'  trefs  and  fale  of  the  offender's  goods,  by  warrant,  returning 
*'  the  overplus,  if  any  ;  and  the  juftice  or  juftices,  before  whom 
•*  fuch  perfon  fliall  be  convicted,  fhall,  in  writing,  certify  the 
*'  fame  to  the  juftices  at  their  next  general  quarter  feffions ; 
•'  which  juftices  fhall  dire£l  the  clerk  of  the  peace,  to  infert  or 
**  ftrike  out  the  name  of  fuch  perfon  as  fliall  by  fuch  certificate 
"  appear  to  have  been  omitted  or  inferted  in  fuch  lifts  ;  and  du- 
*'  plicates  of  the  lifts,  when  delivered  in  at  the  quarter  feflions, 
*'  and  entered  in  fuch  book,  flrall  during  the  continuance  of 
*«  fuch  quarter  feffions,  or  within  ten  days  after,  be  delivered  or 
*'  tranfmitted  by  the  clerk  of  the  peace  to  the  flieriff  of  each  re- 
**  fpe£live  county,  or  his  under-fheriff,  in  order  for  his  returning 
**  juries  out  of  the  faid  lifts ;  and  fuch  fheriff,  or  under-fherifF, 
**  fhall  immediately  take  care  that  the  names  of  the  perfons  con- 
*'  tained  in  fuch  duplicates  fhall  be  faithfully  entered  alphabeti- 
*'  cally,  with  their  additions  and  places  of  abode,  in  fome  book 
*'  or  books  to  be  kept  by  him  or  them  for  that  purpofe ;  and  that 
*'  every  clerk  of  the  peace,  negle£ling  his  duty  therein,  fhali 
**  forfeit  20  /.  to  fuch  perfon  as  fhall  inform  or  profecute,  until 
*'  the  party  be  thereof  convidled  upon  an  indictment  before  the 
*'  juftices  at  any  general  quarter  feffions  of  the  peace  to  be  holden 
*'  for  the  fame  county,  ^c.'* 

And  §  3.  it  is  further  enafled,  "  That  in  cafe  any  fheriff,  un- 
**  der-fheriff,  bailiff,  or  other  officer,  to  whom  the  return  of 
**  juries  fhall  belong,  fliall  fummon  and  return  any  perfon  to 
•'  ferve  on  any  jury  in  any  caufe  to  be  tried  before  the  juftices 
**  of  affife  or  /li/i  prius,  or  judges  of  the  great  feffions,  or  the 
•'  judge  or  judges  of  the  feffions  for  the  counties  palatine,  whofe 
*'  name  is  not  inferted  in  the  duplicates  fo  delivered  or  tranfmit- 
*«  ted,  if  any  fuch  duplicate  fhall  be  delivered  or  tranfmitted  i  o? 
'*  if  any  clerk  of  aflife,  judge's  affociate,  or  other  officer,  fhall 

"  record 


*'  rscont  tlie  appearance  of  any  perfon  fo  fummoned  and  retunied 
*'  as  aforefaid,  who  did  not  really  and  truly  appear,  then,  and  in 
*'  fuch  cafe,  any  fuch  judge,  is'c.  (hall,  upon  examination  in  a 
"  fummary  way,  fet  fuch  fine  or  fines  upon  fuch  Iheriff",  or  un- 
*'  der-fherifF,  clerk  of  the  aflife,  judge's  aflbciate,  or  other  officer, 
*'  for  every  fuch  perfon  fo  fummoned  or  returned  as  aforefaid  j 
"  and  for  every  perfon  whofe  appearance  fhall  be  fo  falfely  re- 
*'  corded,  as  the  faid  judge,  ^c  ihall  think  meet,  not  exceeding 
"   lo/.  and  not  lefs  than  40  j. 

§  4.  *'  And    for   preventing  abufes  by  Jher'iffsy   imder-JJjeriffs,  Note :  by 
*'  bailiffs,  or  other  officers  concerned  in  the  fummoning  or  returm?ig  the4Geo.2. 
"  of  ji:^orsy  it  is  further  enabled.  That  no  perfons  fhall  be  re-  ciaufe  is  re- 
*'  turned  as  jurors  to  ferve  on  trials  at  any  afiifes  or  nifi  prius,  or  pealed  as  to 
"  at  any  the  faid  great  feffions,  or  at  the  feiTions  for  the  faid  '¥,*^°""fy 

.,  •  1      •        *'     1       1  r  1        •  1  •        1        r  c  ot  Middle- 

'*  counties  palatme,  who  have  ierved  withm  the  Ipace  ot  one  year  j,^^  andna 
**  before  in  the  county  of  Rutland,  or  for  four  years  in  the  coun-  perfon  to 
'*  ty_  of  Torh,  or  for  two  years  before  in  any  other  county,   not  [^"^^^  ^|^ 
"  being  a  county  of  a  city  or  town  ;  and  if  any  fuch  flieriff  fliall  witliin  the 
•*  wilfully  tranfgrefs  therein,  any  fuch  judge,   l5'c.  is  required,  two  terms 
*'  on  examination  and  proof  of  fuch  offence  in  a  fummary  way,  [ig^^j^i-^^^* 
"  to  fet  a  fine  or  fines  upon  every  fuch  offender,  as  he  {hall  think  to  Cerva 
"  meet,  not  exceeding  5  /.  for  any  one  offence.  as«n« 

$  5.  "  It  is  further  enacted,  That  the  (heriff,  under-flierlff,  or 
*'  other  officer,  to  whom  the  return  of  juries  (hall  belong,  fhall 
*'  frop  time  to  time  enter,  or  rcgifler,  in  a  book,  the  names  of 
•*  fuch  perfons  as  fhall  be  fummoned,  and  fiiall  ferve  as  jurors  on 
•*  trials  at  any  affiles  or  nlfi  priuSy  or  in  the  faid  courts  of  great 
*'  feffions,  or  feffions  for  the  faid  counties  palatine,  together  with 
**  their  additions  and  places  of  abode  alphabetically,  and  alfo  the 
'*  times  of  their  fervices  ;  and  every  perfon  fo  fummoned  and  at- 
'^  tending  or  ferving  as  aforefaid,  fliall  (upon  application  by  him 
«'  made  to  fuch  flieriff",  under-lheriff,  or  other  ofiicer,)  have  a 
**  certificate,  teftifying  fuch  his  attendance  or  fervice  done,  which 
*'  certificate  the  faid  flieriff,  under-flieriff,  or  other  officer,  is 
**  hereby  direfted  and  required  to  give  without  fee  or  reward ; 
*'  and  the  faid  book  fliall  be  tranfmitted  by  fuch  flieriff,  under- 
**  flieriff,  or  other  officer,  to  his  or  their  fucceffor  or  fucceffors 
**  from  time  to  time. 

§  6.  "  It  is  further  enabled.  That  no  flieriff,  under-fheriff', 
*'  bailiff,  or  other  officer,  or  perfon  whatfoever,  fii.dl  directly  or 
**  indireflly  take  or  receive  any  money,  or  other  reward,  to  ex- 
**  cufe  any  perfon  from  ferving  or  being  fum.moned  to  ferve  on 
'*  juries,  or  under  that  colour  or  pretence;  and  that  no  bailiff', 
•*  or  other  officer,  appointed  by  any  flieriff,  or  under-ffieriff,  to 
**  fummon  juries,  fliall  funimon  any  perfon  to  ferve  thereon, 
*'  other  than  fuch  whofe  name  is  fpecified  in  a  mandate  figned 
«'  by  fuch  flieriff,  or  under-flieriff",  and  directed  to  fuch  bailiff, 
'*  or  other  officer ;  and  if  any  flieriff,  under-flieriff,  bailiff",  or 
'*  other  officer,  fliall  wilfully  tranfgrefs  in  any  of  the  cafes  afoce- 
*'  faid,  any  fuch  judge,  ijc,  is  required,  on  examination  and 
"  proof  of  fuch  offenge  in  a  fummary  way,  to  fet  a  fine  or    .  . 

"  fines 
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«»  fines  upon  any  perfon  or  perfons  fo  offending,  as  he  fhal! 
**  tliink  meet,  not  exceeding  16/.  according  to  the  nature  of  the 
**  offence. 

§  7.  **  Andiuheveas  by  the  /aid  n^  0/  f  Sc  S  W.  3.  a/id  by  the 

«*  3    &  4  Ann.    all   conJlnbU's^  tyth'mgmen,   and   headborotighs,  are 

•*  obliged  to  give  in  ';'wp  lljls  at  the  refpeElive  quarter  fejftons  of  the 

«*  peace  holden  for  each  comity y  riding ,  or  divifton,  of  the  name  and 

•'  places  of  all  perfons  within  their  refpeclive  precincts  or  places y  qtia^ 

"  lijied  to  ferve  on  juries.,  to  the  juflices  of  the  peace  in  open  courts 

•'  xuhich  hath  by  experience  been  found  inconvenmnt  and  expenfwe  to 

•'  fever al  conjlables,  tytkingmeny  and  headboroughs^  fuch  quarter  fef- 

*'  ftoiU  being  often  held  at  a  great  diflance  from  their  abode ;  for  re-- 

«'  medy  inhereof  it  is  enaHedy  That  it  (hall  be  lawful  and  fufHcient 

•'  for  all  or  any  conftables,  ^c.  after  they  fhall  have  made  and 

*'  completed  fuch  lifts  of  perfons  qualified  to  ferve  on  juries,  for 

*»  their  refpe£live  pariflies  or  precin£ls,  to  fubfcribe  the  fame  irt 

«*  the  prefence  of  one  or  more  juftice  or  juftices  of  the  peace> 

•'  for  each  refpe£live  county  or  place,  and  alfo  at  the  fame  time 

«*  to  attef\  the  truth  of  fuch  lifts  upon  oath,  to  the  beft  of  theif 

**  knowledge  or  belief,  which  oath  fuch  juftice  or  juftices  refpec" 

**  tively  ate  required  to  adminifter  ;  and  the  faid  lifts  (hall  (being 

*'  firft  figned  by  the  faid  juftices  refpeilively,  before  whom  the 

"  fame  ftiall  be  attefted  on  oath,  and  fubfcribed  as  aforefaid)  be 

**  delivered  by  the  faid  conftables,  ^c,  to  the  chief  or  high  con* 

*'  ftables  of  the  hundreds  or  divifions  whereunto  the  fame  (hall 

**  refpe<f^ively  belong,  who  are  required  to  deliver  in  fuch  lifts  to 

xiG«>.».    "  ^^  juftices  of  the  peace  for  the  county,  l^c.  at  their  refpe£tive 

c.  a8.  Al-      *'  general  quarter  fellions  in  open  court,  attefting  at  the  fame 

lows  feej  t®   ct  time,  upon  oath,  their  receipt  of  fuch  lifts  from  the  conftables, 

a^d'fbc^.'lej   ''^  ^''^■'  refpedively,    and  that  no  alteration  hath  been   therein 

what  coft3     *«  made  fmce  their  receipt  thereof ;  and  the  faid  lifts  fo  delivered 

fliaiihepaid,  {<  \^  gj^jj  attefted,  ftiall  be  deemed  as  efFeftual  as  if  they  had 

a°f{«ciai"^    "  heen  delivered  in  by  the  conftables,  ^V.  for  their  refpedive 

jury.  **  parifhes  and  precincts  *." 

4.  In  what  Time  fuch  ProcefTes  are  returnable. 

«  Roi?.  Prccefs  againft  jurors  may  be  returnable  immediately  into  the 

Abr.  626.  King's  Bench  for  the  trial  of  an  indiftment  found  in  the  {a)  coun- 
aini't^V68.  ^^  where  it  fits,  whether  for  a  crime  in  fuch  county,  or  for  a 
£  Kawk.  treafon  bejond  fea ;  but  for  the  trial  of  an  indiftment  removed 
P.  C.  C.41.  by  rc';if;Vrari  from  a  different  county,  there  muft  be  fifteen  days 
(/>whfther  between  the  tefte  and  return  of  every  procefs. 

fuch  indictment  were  originally  taken  in  the  King's  Bench,  or  taken  before  juftices  of  the  peace  of  the 
fame  county,  and  removed  into  the  King's  Bench  by  certiorari,     z  Hal.  Hift.  P.  C.  a6o. 

a  Hawk.  Juftices  in  eyre,  or  of  gaol-delivery,  may  order  a  jiify  to  he 

p.  c.  c  41.  j-eturned  immediately  for  the  trial  of  a  prifoner  ;  alfo  it  hath  been 

fevei'al  au-  adjudged,  that  juftices  of  {h)  oyer  and  terminer  may  for  the  trial 

thorities  of  an  iffuc  joined  before  them  award  a  venire  returnable  the  fame 

(^Txhat a*s  ^^y  ^"^  which  the  party  is  arraigned  :  and  it  hath  been  adjudged, 

^  that 
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that  juftices  of  the  peace  may  do  the  like;  but  It  is  faid,  that  totiecooi- 
there  are  flrong  authorities  to  the  contrary,  unlefs  the  prifoner  ""■^"'"  of 
confent,  or  the  crime  amount  to  felony.  f/i'min'-r 

though  there  goes  out  a  general  precepc  in  the  names  of  three  or  more  of  the  commiflioners,  and  under 
their  Teals,  fifteen  days  before  the  leflions,  diie6t:d  to  the  iheriff  to  return  twenty-four  jurors  to  try  the 
iflue  between  the  king  and  the  prifoDeis  to  be  arraigned  j  yet  this  Js  but  picparatory,  and  to  have  a  juiy  in 
readinefs  ;  for  after  the  prifoners  arc  arraigned,  and  have  pleaded  to  the  country,  a  precept  ouglit  to  ilfne 
to  the  fheriff  in  nature  of  a  ler.hefac.  which  niiy  bear  teile  the  fjme  day  thac  the  prifoners  piead,  com- 
manding the  fherifF  to  return  twenty-fjur,  £cc.   to  try  the  ilfue  upon  fuch  a  day.      2  Hal.  Hift.  P.  C. 

261, Or  they  may  make  the  precept  returnable  the  fame  day  that  the  piifoners  plead,  'vlx.  cd 

horam  frhnam  poft  meridiem,  &c.   fjr  juflices  of  oyer  and  tm.iner  nay  take  their  iiidiclmeiit  and  arraiTi 

the  prifoners,  and  try  the  fame  day.     Did. And  it  is  there  alfo  faid,  that  the  juftices  of  the  peacej 

as  to  the  point  of  their  precepts  of  iienirefjr.  agree  with  juftices  of  cyer  and  terminer  \  for  they  are,  si 
to  this  purpofe,  commillioners  of  cyir  and  terminer,  and  m-'y  indicl,  arraign,  and  t.'y  the  fame  day,  ia 
cafes  of  felony. 

A  venire  before  juftices  of  oyer  and  tcriviuer^   returnable  at  a  2  Hal.  Hlft. 
day  certain,  is  erroneous,  unlefs  the  fefTions  appear  to  be  acjourn-  ^'  ^'  ^^'• 
ed  to  the  fame  day,  becaufe  otherwife  it  fliall  not  be  intended  p  ,^^'' ^  '  j^ 
that  their   commiiuon  continued  fo  long ;  but  fuch  venire  may  §  6. 
be  returnable  at  the  next  afTifes,    and  then  tried  by  virtue  of 
I  E.6.  cap.  7. 

Here  it  may  be  proper  to  take  notice,  that  the  flatutes  of 
4  ^  5  ?F".  ^  M.  cap.  24.  and  ']  is"  S  JV.  cnp.  32.  require  tint 
lurors  {hall  be  fumrnoned  fix  days  before  they  appear,  whicli 
feems  to  make  it  necefTary  that  whenever  a  venire  fac.  or  particu- 
lar precept  is  required,  there  fhould  be  fix  days  between  its  tefte 
and  return  ;  and  to  this  purpofe  it  is  enacled  by  the  laft  mentioned 
ftatute,  **  That  every  fummons  of  any  perfon  qualilied,  is'c.  fliall 
*'  be  made  by  the  fherifF,  his  oflicer,  or  lawful  deputy,  fix  days 
**  before,  at  the  leaft,  fhewing  to  every  perfon  fo  fummoned  the 
*'  warrant  under  the  feal  of  the  office,  wherein  they,  are  noml- 
'*  nated  and  appointed  to  ferve  ;  and  in  cafe  any  juror,  fo  to  be 
*'  fummoned,  be  abfent  from  the  iifual  place  of  his  habitation 
*'  at  the  time  of  fuch  fummons,  in  fuch  cafe  notice  of  fuch  fum- 
*'  mons  (hall  be  given,  by  leaving  a  note  in  writing,  under  the 
*'  hand  of  fuch  officer,  containing  the  contents  thereof,  at  the 
**  dwelllng-houfe  of  fuch  juror,  with  fome  perfon  there  inhabit- 
"  ing  in  the  fame. 

*'  Provided  that  thofe  adts  fliall  not  extend  to  give  or  require 
**  any  longer  time  for  the  fummonlng  of  any  juries,  that  are  to 
*'  try  any  ifiues  joined  in  any  of  tiie  faid  courts  that  are  triable 
*'  by  jurors  of  the  city  of  London  or  county  of  Middle/ex,  than 
•*  was  by  law  required  before  the  making  of  the  a£t,  nor  fhall 
*'  extend  or  be  conllrued  to  give  any  longer  time,  or  other  day,  for 
**  the  return  of  any  writ,  precept,  or  procefs  oiver.ire  facias,  habeas 
**  corpora,  or  dijlritigas,  for  the  fummonlng,  attaching,  or  dlftrain- 
*'  ing  of  any  jury  to  appear,  than  was  by  law  required  before  the 
**  making  of  the  a6l ;  but  that  where  there  fhali  not  be  fix  days 
*'  between  the  awarding  of  fuch  writ,  precept,  or  procefs,  and 
•*  return  thereof,  every  juror  may  be  fummoned,  attached, 
**  or  diftrained  to  appear  at  the  day  and  time  therein  mcn- 
•*  tioned  or  appointed,  as  he  might  have  been  before  the  making 
«  of  the  aa." 

Vol.  ";.  '  3  B  5.  Where 
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5.  "Where  the  Jury  muft  appear. 


ainft.  421-       At  common  law,  the  jurors  and  parties  were  to  appear  at  thfi 

«•>  '^■c-  court  {a)  where  the  fuit  or  profecution  was  depending,  which  oc- 

Cro.  Car!^'  cafioned  a  great  expence,  and  a  great  conflux  of  people  to  the 

349.  fuperior  courts  ;  to  remedy  which  inconvenlency,  it  was  ordained 

(j)  "ihc  ^y  jf/'gjjf,,^  2.  cap.  20.  that  all  pleas  in  either  Bench,  which  re- 

»t/^r.;rcTe-  quire  only  an  eafy  examination,  fliall  be  determined  in  the  coun- 

turnabie  at  try,  before  the  juftlces  of  afTife,  by  virtue  of  the  writ  prefcribed 

be"r"'uf^^  by  that  ftatute,  commonly  called  the  writ  of  tii/t  priiis. 

tices  of  oyer,  &c.  needs  not  exprefs  before  wViat  juftices  it  ftiall  be  returnable,  for  it  cannot  but  be  in- 
tended diat  Ito'jghl  to  be  returned  before  the  court  that  awards  it.  2.5  E.  3.  3c.  b>  29  AfT.  p.  33. 
S.C.    Br.  tit.  £/r6r,  p.  124.  S.C.     Dyer,  31  j.  pi.  99.   S.  C.     2Keb.  855. 

s  Inft.  423.  The  manner  of  contriving  It  was  to  direct  the  venire  to  return 
"p'^'^tl  *^^  j"^y  ^^  fome  day  the  next  term,  unlefs  the  juftices  pri:is  tali 
''  '  '  die^  <S  loco  veneniit ;  and  thus  the  njft  prius  was  at  firfl:  on  the 
venire,  and  continued  in  that  manner  from  Ed.  i.  to  JEd.  3.  for 
though  there  were  no  ilTues  returned  on  the  venire  to  make  them 
appear  at  nift  prius :  yet  it  was  fo  much  a  greater  difhculty  on 
them  to  appear  afterwards  at  Wejlminjler^  which  If  they  did  not, 
the  d'ljlringas  iflued,  that  it  had  its  effect  to  bring  them  in  their 
proper  counties  ;  the  writ  was  contrived  to  command  them  to 
come  into  court,  becaufe  It  would  have  been  improper  for  the 
court  to  have  commanded  them  to  come  into  any  other  place  \  fo 
that  their  appearance  before  the  juftices  of  aflife  is  an  cxcufe  for 
their  non-appearance  in  bank ;  but  if  they  did  not  appear  at  the 
affife,  nor  at  WtJIniinJlcr^  then  ifiued  a  habeas  corpus  and  di/lringas 
to  bring  them  up. 
Trials  ptr  The  ancient  practice  of  the  defendant's  being  eflbignable  on 

/«'» 7^-  the  venire  was  a  great  mifchief  in  this  procefs,  becaufe,  if  he  did 
not  appear,  the  jury  were  afterwards  obliged  to  appear  in  bank  ; 
and  there  was  another  mifchief  in  this  procefs  as  it  then  ftood, 
that  the  parties  not  feeing  the  panel  beforehand,  they  could  not 
be  prepared  to  make  their  challenge ;  and  the  firft  of  thefe  mlf- 
chicfs  was  pretty  well  remedied  by  laying  the  cofts  on  the  de- 
fendant when  the  plaintiff  prevailed  ;  but  the  fecond  mifchief  had 
no  remedy  till  42^^.3.  cap.  11.  whereby  it  is  ordained,  that  no 
inquefts  but  aflifes  and  delivery  of  gaols  be  taken  by  writ  of  ni/i 
prius,  or  other  manner,  at  the  fuit  of  great  or  fmall,  before  that 
the  names  of  all  of  them  that  fhall  pafs  in  the  inqueft  be  returned 
into  the  court ;  and  this  fet  the  procefs  on  the  fame  foot  it  novr 
ftands. 
*r-'-hfer  From  henceforward  they  could  not  place  the  nifi  prius  in  the 

"'' '°"  venire,  as  was  diredled  by  the  ftatute  of  Wejlminjier  1.  becaufe  it 
is  directed  that  no  inqucft  be  taken  at  nifi prius  until  the  inqueft  be 
returned  in  court,  and  therefore  the  claufe  of  r.ifi  prius  was  taken 
out  of  the  venire  and  placed  to  the  habeas  corpus  and  dijlringasy 
^\'hich  was  fo  awarded  on  the  roll  in  the  jurat.;  this  had  many 
good  effects  ;  \fi.  For  that  the  plaintiff  and  defendant  knew  the 
names  of  the  jury,  in  order  to  their  challenges.     2 J/)-,  The  venire 

6  being 


teing  returned,  the  defendant  had  no  eflblgn  on  the  habeas  corpus 
and  dijir'mgasy  but  was  obliged  to  appear,  ehe  by  TVeJlmhiJier  2. 
cap.  27.  the  inqucft  was  taken  by  default  as  if  he  had  appeared. 
Another  advantage  was,  that  the  jury  on  the  u'lfi prha  were  fined 
if  thev  did  not  appear;  and  therefore  the  claufe  in  the  dijlringas 
is  quod  habeas  corpora  eorum  coram  nobis  apud  IVeJim.  die  Luna  prox. 
poll  vel  coram  jujiiciariis  nojlris  ad  njjifas  in  com.  tuo  tenend* 

^llf'S^-i  fi  p^itis  di'^i  ^C'  and  fince  they  could  fine  them  on  this 
procefs  according  to  their  offence,  they  granted  nijt  prius  in  the 
enfuiiig  di/IringaSf  and  did  not  compel  them  to  try  it  at  bar  ;  which 
was  more  convenient  than  the  ancient  way,  where  the  appearing 
juror  was  obliged  by  his  companions  default  to  come  up  to  W\/l- 
minjier ;  but  now  every  one  has  ifTues  returned  on  him  for  his 
own  default. 

The  day  at  ni/i  prius  and  in  bank  are  in  confideration  of  law  6Mod.9« 
the  fame,  becaufe  the  writ  of  nifi  prius ^  which  gives  authority  to 
the  judge  to  try  the  caufe  in  the  country,  is  inilead  of  the  court, 
and  therefore  the  po/lea  certified  by  him  on  the  day  in  bank  is  the 
fame  as  if  the  jury  had  come  up  to  the  court,  and  the  trial  had 
been  had  in  open  court ;  and  this,  as  has  been  faid,  is  for  the 
eafe  of  the  fubjeft,  that  the  jury  and  wicneffes  may  not  come  out 
of  the  proper  county. 

It  feems  agreed,  that  an  iffue  joined  in  the  King's  Bench  upon  Cro  Car* 
an  indictment  or  appeal,  whether  for  treafon   or  feionv,  or  a  3'^^- 

.     r     •  •         1     •  •«•'"  2  In'h  4.24. 

crune  of  an   uiferior  nature,   committed  in   a   dilterent  county  .inft,  73, 

from  that  wherein  the  court    fits,   may  be  tried  in  the  proper  74. 

county  by  writ  of  nifi  prius ^  by  virtue  of  the  ftatute  of  Wejlm.  2.  I^ay^"-  3^7* 
cap.  30. 

Yet  inafmuch  as  the  king  is  not  exprefsly  named  in  the  ftatute,  a  Leon.  no. 

and  it  is  a  general  rule  that  he  ihall  not  be  bound, by'  a  ftatute  f^^^jfa*^* 

which  doth  not  exprefsly  name  him,  it  feems  to  have  been  gene-  diftmentof 

rally  hoKlen,  that  wherever  the  king  is  a  party,  it  is  irregular  to  barretry, 

grant    a   trial  by   iiifi  prius  without  his  fpecial- warrant,  or  the  "j  j^^,  "'j].g 

(a)  afient  of  his  attorney,  but  it  feems  the  court  may  grant  it  in  gieat  exa- 

an  ib\  appeal  in  the  fame  manner  as  in  any  other  adlion.  mination, 

^    '      ^  ^  the  court 

lefufcd  to  grant  a  trial  by  niji prius  at  the  niotim  of  the  attorney-general,  til!  the  king  by  his  leffrs 
ha.l  ftgnified  his  pleafiire  that  it  fbould  be  fo  tried.  Cro.  Car.  34S.  [i)  But  not  where  the  jury  is 
to  be  trom  tvvo  counties.     Dyer,  46.  pi.  8.     See  2  &  3  E.  6.  c.  24.  ^  2.  3. 

6.  What  Number  are  to  be  returned. 

Although  by  the  words  of  the  writ  of  vc?i:re  facias  the  fheriff  Co.  V.u 
is  only  to  return  twelve,  yet  by  ancient  courfe  he  was  obliged  to  '55-  »• 
return  twenty-four  ;  and  this,  fays  my  Lord  Coke^  is  for  expedi- 
tion of  juftice  ;  for  if  twelve  fhould  only  be  returned,  no  man 
fliould   have   a  full  jury  appear  or  be  fworn  in  refpetl  of  chal- 
lenges without  a  tales,  which  would  be  a  great  delay  of  trials. 

But  though  the  ftieriff  return  a  lefs  number,  as  where  the  fiie-  Cro.  Car. 
riff  returned  only  twenty-three,  and  a  fuflicient  number  appear,  *^3- 
and  try  the  ilTue,  this  will  be  aided  by  the  ftatutes  ol  Jeofail  as  a 
mifreturn. 

3  B  2  The 
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2  Hal.  Hiih       The  precept  that  i/Tucs  before  a  feffions  of  gaol-delivery,  oyer 
p.  C.  163.     jj]^^  terminer,  and  of  the  peace,  is  to  return  twenty-four,  and 

commonly  the  flieriff  returns  upon  that  precept  forty-eight. 
a  Kal.  Hift.       But   the  avv-ard   or  precept  to  try  the  prifoner  after  he  hath 
p.c.  26}.     pleaded,  is  only  venire  facias  twelve,  and  ia)  twenty-four  are  re- 

(d)Bu:it      ^  J  u       I.     /I       -rr  I     .  1 

has  been        turned  by  the  ihenft  on  that  panel. 

holdcn,  that  in  trials  on  the  crown  fide  for  criminals  the  fheriff"  may  be  commanded  to  return  any 
number  th;:  court  pleafe,  and  accordi,igly,  in  Sir  H.  Vane's  trial,  the  (heiifF  returned  fixty.     Keling.  16. 

Gndb  370.  ■  At  common  law  in  civil  caufes,  it  feems  the  fhefifF  might  have 
*^^''-^'°*  returned  above  twenty-four  if  he  pleafed  ;  and  therefore  by  the 
fiatute  ex-  ftatutc  of  {b)  Wejlminjler  2.  cap.  38.  it  is  recited.  That  whereas  the 
tends  not  to  fheriiFs  were  ufed  to  fummon  an  unreafonable  multitude  of  jurors, 
jurors  re-  ^^  ^.v^^  grievance  of  the  people,  it  is  ordained,  that  from  thence- 
turned  for  ...  f"  „  ,  n  11  1  11  e 
trial  of  cri-  icrth  in  oue  alhle  no  more  Ihall  be  returned  than  twenty-tour. 

minal  perfons.     Kel.   16. 

Before  this         And  now  by  the  3  Gen.  2.  cap,  25.  §  8.  it  is  enaiSled,  "  That 

ftacutethe     ti  every  (heriff  or  other  officer,  to  whom  the  return  of  the  venire 

to  return  a     *'  fdcias  juratores^  or  other  procefs,  for  the  trial  of  caufes  before 

feparatejury  <'5  judiccs  of  afiire  or  tilfi  prius,  in  any  county  in  England^  doth 

!",V*'^R      "  or  ihall  belono,  fhall  upon  his  return  of  every  fuch  writ  oi venire 

the  9:h  §  of  "  facias^  (unlefs  in  caufes  intended  to  be  tried  at  bar,  or  in  cafes 

thisHatu-e,    »«  where  a  fpecial  jury  lliall  be  ftruck  by  order  or  rule  of  court) 

tnWjk^Tox  *'  ^-""^^  ^  panel  to  the  faid  writ,  cotitaining  the  chriftian  and 

the  grand      '*  fumames,  additions,  and  places  of  abode  of  a  competent  num- 

fsffionsnot    «c  ber  of  juTors  named  in  fuch  lifts  as  are  quahfied  to  ferve  on 

than  ten^       "  juries,  the  names  of  the  perfons  to  be  inferted  in  the  panel 

nor  more       "  annexed  to  every  "Jenire  facias  for  the  trial  of  all  iffues  at  the 

than  fifteen    «t  fame  aflifes  in  each  refpeclive  county,  which  number  of  jurors 

fcundre^"^    "  ^-^''^^^  ^'°^  ^^  ^^^^  ^'^^"  forty-eight  in  any  county,  nor  more  than 

End  to  be       "  fevcnty-two,  without  direclion  of  the  judges  appointed  to  go 

fuinmoned     n  ^\s.t  circuit  and  fit  as  iudpes  of  affife  or  tiifi  prius  in  fuch  county 

biTfore.— Ey   "  ^'^  ^"^  ^^  them,  v/ho  are  refpe6tively  hereby  impowered  and 

the  i&th  §    "  required,  if  he  or  they  fee  caufe,  by  order  under  his  or  their 

the  number    tj  refpecSilve  hand  or  hands,  to  dire£l:  a  greater  or  lefs  number ; 

ties  palatine    "  ^"d  tlicn  fuch  number,  as  {hall  be  fo  directed,  fhall  be  the 

the  fame  as    ««  number  to  fervc  on  fuch  jury,  and  that  the  writs  of  habeas  cor^ 

"arTs  of        "  ^'^^'  j^'''^^^^'"''^'f^  or  di/irin^as,  fubfequent  to  fuch  writ  of  venire 

Englavd,       *'  faciasy  need  not  have  inferted  in  the  bodies  of  fuch  refpe£tive 

and  to  be       «  writs  the  names  of  all  the  perfons  contained  in  fuch  panel  j 

fo^Jt^T'^     "  ^"'  '^  ^"^'^  ^^  fufficient  to  infcrt  in  the  mandatory  part  of  fuch 

"Says  before.    "  writs,  refpe£lively,  corpora  fcparalium  perfcnarum  in  panello  huic 

<f  brevi  anuexo  fiominatdnim,  or  words  of  the  like  import,  and  to 

<'  annex  to  fuch  writs  refpedlrively  panels  containuig  the  fame 

<f  names  as  were  returned  in  the  panel  to  fuch  venire  facias,  with 

**  their  additions  and  places  of  abode,  that  the  parties  concerned 

«'  in  any  fuch  trials  may  have  timely  notice  of  the  jurors  who  are 

*'  to  ferve  at  the  next  aflifes,  in  order  to  make  their  challenges 

««  to  thcni,  if  there  be  caufe ;  and  that  for  making  the  returns 

<»  and  panels  aforefaid,  and  annexing  the  fame  to  the  refpe^ive 

**  writs,  no  other  fee  or  fees  (hall  be  taken  than  what  are  now 

"  allowed 


**  allowed  by  law  to  be  taken  for  the  return  of  the  like  writs  and 
*'  panels  annexed  to  the  fame,  and  that  the  perfons  named  in  fuch 
**  panels  fliall  be  fummoned  to  ferve  on  jm-ies  at  the  then  next 
*'  aflifes  or  felhons  of  nifi  prius  for  the  rcfpeclive  counties  to  be 
"  named  in  fuch  writs,  and  no  other." 

7.  Of  awarding  Procefs  by  Provifo. 

If  the  plaintiff  after  IlTue  joined  negle£ls  to  try  his  caufe  the  Trlah  per 
firft  affizes  in  the  country,  or  the  iirll  term  in  Middle/ex  or  London^  ^««j7i>7'2- 
the  defendant  is  at  liberty  to  bring  down  the  caufe  by  provifo^  fo 
called  by  the  claufe  in  the  venire  facias^  which  fays,  provifo  femper 
quodfi  dtto  brevia  inde  tibi  pervenerint,  uninn  eorundem  taiitum  retorn. 
i2f  cxequaris  ;  for  both  plaintiff  and  defendant  having  put  them- 
felves  upon  their  country,  the  plaintiff's  laches  fliall  not  prevent 
the  defendant's  difcharging  himfelf  from  the  a£lion,  and  therefore 
the  procefs  is  as  well  open  for  him  as  for  the  plainiifF. 

This  procefs  by  provifo^  [i.  e.  with  a  claufe  that  if  two  writs  come  Dyer,  21^. 
to  the  fherifF,  he  fhall  execute  one  of  them  only)  may  be  taken  out  Pf"  5''  "^^^ 
not  only  when  the  plaintifl'  negledls  to  take  out  the  venire  the  fame  car  4S4."*' 
term,  but  alfo  upon  his  neglect  to  get  it  returned;  and  in  like  Keiiw.  176. 
manner  if  the  plaintiff  makes  the  like  default  in  fuing  out  an  P^-''* 
habeas  corpora,  or  other  fubfequent  procefs,  the  defendant  may  fue 
out  the  like  procefs  by  provifo. 

But  where  the  defendant  hath  fued  out  any  procefs  hy  provifo,  Dyer,  195. 
there  are  authorities  that  the  plaintiff  is  to  fue  out  the  proper  fub-  P'-*^-  ^'^■^' 
fequent  procefs  upon  it  in  the  fame  manner  as  if  he  had  fued  out  ^  Lev  c  6. 
the  firfl,  and  that  it  is  irregular  for  a  defendant  to  take  out  any  2  Sand. 3 36. 
fuch  fubfequent  procefs  till  the  plaintiff  has  made  a  default  in  ^  ^•^°'^-  ^46- 
refpe(3:  of  the  fame  kind  of  procefs,  except  only  in  fuch  a6lions 
wherein  the  defendant  is  an  after  as  well  as  the  plaintiff,  as  in 
replevin  or  error,  or  quare  irvpedit  againft  a  patron  only,  or  prohi- 
bition, ^c,  in  which  anions  the  defendant  may  either  take  out 
procefs  hy  provifoy  without  any  default  in  the  plaintiff,  or  may,  if 
he  think  fit,  take  it  out  in  the  fame  manner,  ::3  the  plaintiff,  with- 
out any  claufe  oi provifo. 

It  feems  agreed,  that  neither  in  a£lions  wherein  the  king  is  fole  2  Leon.  no. 
party,  nor  in  indi£lments,  there  can  be  any  procefs  taken  out  by  ^^^-  '9^, 
provifo,  becaufe  no  laches  are  imputable  to  the  king :  alfo^  it  hath  ^ut  Sid.  ' 
been  queflioned  whether  there  can  be  any  fuch  procefs  in  informa-  316.  comr. 
tions  qui  tarn,  becaufe  the  king  is  in  fome  fort  a  party. 

But  it  feems  agreed,  that  it  may  be  fo  av/ardcd  in  any  appeal,  Keiiw.  176. 
whether  capital  or  not  capital,  in  the  fame  manner  as  in  other  ^^'  7®* 
aifions,  after  the  appellant  hath  made  default  in  relation  to  the 
very  fame  kind  of  procefs. 

By  the  7  £5*  8  W^.  3,  cap.  32.  which  gives  a  venire  facias  de  novo 
\yhere  the  caufe  is  not  tried  the  lirft  alfifes,  it  is  enadf  ed,  "  That 
*^  if  any  defendant  or  tenant  in  any  adf  ion  depending  in  any  of 
"  the  courts  of  Wejlminfier  fhall  be  minded  to  bring  to  trial  any 
«'  iffue  joined  againft  him,  when  by  the  courfc  in  any  of  the  faid 
<^  V^ourts  he  may  lawfully  do  the  fame  by  provfc,  fqch  defendant 

2  3  3  "or 


**  or  tenant  fhall  or  may,  of  the  iffuable  term  next  preceding  lucli 
«'  intended  trial  to  be  had  at  the  next  afTifes,  fue  out  a  new  venire 
^■^  facias  to  the  fneriiT  hj  pycvifo,  and  profecute  the  fame  by  writ  of 
"  habeas  corpora  or  dylyitigaSy  with  a  ii'ifi  priiis^  as  though  there  had 
*♦  not  been  anv  former  venire  facias  fued  out  or  returned  in  that 
**  caufe  J  and  fo  tcties  quotits  as  the  matter  fliail  require." 

8.  Of  the  Neceffity  of  returning  a  Panel  into  Court,  and  where  a 
Prifoner  may  demand  a  Copy  of  it. 

By  the  42  E.  3.  cap.  1 1.  it  is  recited,  that  divers  mifchiefs  had 
happened,  becaufe  that  the  panels  of  inquefts,  which  had  been 
taken  before  juftices  by  writ  oi  fcire  facias  and  other  writs,  had  not 
been  returned  before  the  feihcns  of  the  juftices  at  the  tifi  prit/j, 
snd  otlitrwife,  fo  that  the  parties  could  not   have  knowledge  of 
the  names  of  the  perfons  Vv'hich  fliould  pafs  in  the  inqueft  ;  where- 
by divers  of  the  people  had  been  diiinheritcd  and  opprefled  ;  and 
(<j)Thefta.  thereupon  it  is  ordain.ed,  "That   no  inqueft  but  («)  aflifes  and 
ujteot6H.    u  deliverances  of  gaols  be  taken  by  writ  of  vifi  priiis,  nor  in  any 
vides  aifo       **  other  m.anner,  at  the  fait  of  the  great  or  fniall,  before  the 
for  aiTues.     «  nam.es  of  all  of  them  that  fhall  pafs  in  the  inqueil  be  returned 
3  Inft.  175.   .c  in  the  court." 

a  Hawk.  This  ftatute  extends  as  well  to  writs  of  niftprius  in  criminal  cafes 

..^  c.  41.  ^^  jj^  civil,  and  to  jurors  returned  upon  a  tciles  as  well  as  to  thofe 

returned  upon  a  principal  panel. 

Id.  §  22.  But   it  feems  that  in  trials  before  the  juftices  of  gaol-delivery 

the  prifoner  has  no  right  to  a  copy  of  the  panel  before  tlie  time  of 

his  trial,  except  only  in  cafes  within  the  purview  of  7  ^  8  TV.  3. 

cap.  3.  which  enacts,  "That  every  perfon  indidled  and  tried  for 

*'  high  treafon,  or  mifprifion  thereof,  (except  it  be  for  counter- 

*'  feiting  the  coin,  ^f.)  fliall  have  a  copy  of  the   panel  of  the 

*'  jurors  who   are  to  try  them  duly  returned  by  the  flieriff,  and 

*'  delivered  unto  him  two  days  at  leaft:  before  he  fhall  be  tried." 

U.  §23.  It  hath  been  adjudged  to  be  fufEcient,  within  the  intent  of  this 

a£l,  to  deliver  to  the  prifoner  a  copy  of  a  panel  arrayed  by  the 

fherifr  before  it  is  returned  to  the  court,  if  the  very  fame  panel  be 

afterwards  returned. 

p.  Of  tljc  Trials  going  o'?.  pro  Dcfcclu  Juraionnn ;  and  therein  of 
drawing  a  juror. 

Vtdi  thefta-       If  a  venire  is  awarded,  and  the  parties  do  not  go  to  trial  the  next 

w^ ''  f  ^2  afiifes,  but  it  lies  for  feveral  terms,  the  continuance  may  be  made 

wiiicii  gives  by  ^^  ""^^c.  Hon  nifit  breve ;  but  if  a  fiift  pritis  be  awarded,  and  fome  of 

iier.vefj-  the  jury  appear,  and  the  panel  be  I'ot  full,  fo  that  the  trial  is  not 

Crc'iie^tiTr'  c^''^'^''^'  '-"'">  ^^'^y  enter  thofe  of  the  jury  that  -appeared,  and  alii  iion 

caufe  be  not  "-^tnerunt,  idco   refpecluciitur   to    the  next  term   pro  clfeBii  jurat. y 

tiied  the  and  at  the  day  in  the  next  term  they  award  an  alias  dijlringas  to  the 

[Bi-trnot-  ^^^'^  afiifcs,  vv-iih  a  nfi  prius  until  the  next  term. 

widiitanding  the  flatuic,  if  a/'cfr  a  ffecial  jury  hjs  been  ilruck,  t'oe  cauR-  gies  off  for  drfsft  of  jurors, 
no  new  jurjf  odji  be  flruck ;   but  the  caufe  muit  be  tticJ  by  tiie  jury  fidt  appointed.     Rex  v.  Ferry, 

<;  Tenn 


Imz0,  743' 

5  Term  Rep.  453.     And  ihe  fame  jury  fliall  ferve  for  the  trial  of  tlie  caufe,  notwUhftanding  an  Inter* 
mediate  change  of /herifts.     Rex  v.  Hart,  Cowp.  411.] 

It  is  holden  by  the  opinion  of  fome,  that  in  a  criminal  cafe  not  Vent.  z2. 

capital,  after  a  jury  fworn  and  impanelled,  and  all  the  evidence  R*y'n'S4. 
given,  the  king's  counfel  may,  without  the  party's  confent,  with- 
draw a  juror,  and  have  the  caufe  tried  over  again. 

But  herein  the  better  opinion  feems  to  be  ;   ly?.  That  in  capital  Carth.  465. 

cafes  a  juror  cannot  be  withdrawn,  though  all  parties  confent  to  ^f^  where 

it.     2d/yy  That  in  criminal  cafes  not  capital  a  juror  may  be  with-  iyin»"ail 

drawn,  if  both  parties  confent,  but  not  otherwife.     3^/y,  That  in  nis^tf  could 

all  (a)  civil  caufes,  a  juror  cannot  be  withdrawn,  but  by  confent  P°^^6''">a 

c    \i  ■  juror  by 

01  all  parties.  confent  was  drawn.     C;o.  Car.  4S4. 

It  hath  been  holden,  that  a  juror  withdrawn  from  the  panel  by  Ca.  Law  and 

confent  of  both  parties,  to  the  intent  the  trial  might  for  that  time  ^^  3  »o. 

go  o^ pro  defeHu  juratorum,  it  being  neceflary  for  the  jury  to  have  Bainard. 
a  view,  may  be  of  the  jury,  when  the  caufe  comes  to  be  tried  at 
a  fubfequent  time,  and  that  this  being  neither  a  principal  caufe  of  • 
challenge,  nor  to  the  favour,  cannot  be  error. 


(C)  In  what  Cafes,  and  in  what  Manner  a  Tales  is 

grantable. 

CiNCE  the  {b)  3  Geo.  2.  for  the  regulation  of  juries,  by  which  the  (i>)  It  hath 
^  fherifF  cannot  return  lefs  than  forty-eight  jurors,  the  ufe  of  a  ^een  hoiden, 
tales  feems  to  be   taken  away  ;  but  as  the  llatute  herein  extends  ftatute  that 
only  to  civil  caufes,  it  will  ftill  be  necelTary  to  confider  the  man-  a  taks  de 
ner  of  awarding  a  tales,  efpecially  in  criminal  cafes.  circutr.pann- 

lowable  upon  fpecial  juries,  by  Raymond,  C.J.  in  the  cafe  of  the  King  v.  Franklin,  Trin.   5  Geo.  2. 

a  KeL  77.  ph  39.     2.1  Vin.  Abr.  313.  pi.  12.* *  In  fpecial  jury  caufes,  and  in  common,  a 

tales  is  allowable.— It  is  the  conftant  piaftice. 

If  all  the  jury  did  not  attend  on  the  habeas  corpus  or  dl/lritigaSy  10  Co.  104. 
whether  by  reafon  of  the  death  of  fome  of  the  perfons  returned,  '^J"'  359« 
or  for  any  other  caufe  ;  or  if  lb  many  be  challenged  and  drawn,  \  '-^qW, 
that  there  do  not  i-emain  a  fufficient  number  to  make  a  jury ;  or  if  Abr.  671. 
after  the  jury  is  charged  one  or  more  of  them  die,  there  are  at  ^^°''!'\  \^°' 

J      J  o  '  .  2  Hal.  Hift« 

common  law  the  writs  of  utidecim,  decern ^  or  octo  tales ^  (r )  according  p  (j,  '^'-.g^ 

as  the  number  was  deficient,  to  force  others  into  court  to  try  the  [(0  Tiiis  is 

iffiie,  or  by  (fl')  (latute,  the  plaintiff  may  pray  a  tales  de  circumjlanti-  J^'".  "^"'^'i 

bus  to  prevent  die  delay  of  the  decent  tales.  at  bar. 

5  Term  Rep.  456,  7.  462.]  [d)  For  this  purpofc,  tide  the  ftatutes  35  H.  8.  c.  6.  made  perpetual 
by  2  &  3  E.  6.  c  32.,  4  &  5  Ph.  &  Mar.  c.  7.,  5  Eliz.  c.  25.,  14  Eliz.  c.  9.,  7  &  8  W.  3.  c.  32. 
—[The  plaintiftmay  avoid  a  nonfuit  by  rcfufing  to  pray  a  tales.     Jenkins  v.  PurccI,  a  Str.  707.] 


A  tales  may  be  granted  as  well  on  the  application  of  the  defen-  Cro.  Car. 
dant  as  plaintiff;  but  it  feems  that  a  defendant  cannot  regularly  +^t, 

^  .      .  ^.  "  '     10  Co.  104. 

pray  it  till  there  has  been  a  default  in  the  plainf.fl.  2Rc1'.  .'\br. 

671.,   and  in  Dyer,  359.  pi.  a.,  it  is  faid,  that  if  a  full  jury  do  not  appear,  and  the  plauit  ft"  prajs  a 
jifirir.gat  without  prajing  any  tales,  the  court  ought  to  grant  it  at  tlie  prayer  of  the  detendant. 


3  B  4  In 


744  3iur(eis?» 

Euif.  121.         In  canitql  cafes  the  trJes  may  be  granted  for  a  larger  number 

Dysr,  213.  than  the  firfl  procefs  ;  as  for  fixty,  or  forty,  or  any  other  even 

L\''Euta  number,  in  order  to  prevent  delays  from  peremptory  challenges  ; 

talcs  dic'ir-.  and  in  this  refpeft  a  tales  in  capital  cafes  is  different  from  what  it 

ciitrjlannbus  jg  j^  ^^ly  Other  cafc  ;  it  being  an  allowed  rule,  that  in  all  (a)  other 

an'unoir*.  cafcs  the  tales  mull  *De  for  a  kfs  number  than  the  firft  procefs. 

tiin  numb!:r.      10  Co.  105.  a. 

10  Co.  105.       Every  fubfequent  tales  in  capital,  as  well  as  in  all  other  cafes, 
a.^  Keilw.    iyii,(t  be  for  a  lefs  number  than   the  former,  except  the  former 
'  '  were   qualhed,   in   which  cafe   the   next  may   be  for   the  fame 

number, 
ic  Co.  104.       The  quafliing  of  the  array  of  the  principal  panel  doth  not  quafh 
Dyer,  245.    j.]^.^j.  q£  ,.|jg  tales,  but  the  inquefl  fliall  be  taken  by  thofe  returned 
on  the  tales^  if  there  be  a  fulHcient  number,  otherwife  more  fhall 
be  added  to  them  by  a  new  tales ;  but  if  all  the  perfons  returned 
on  a  habeas  corpora  be  challenged  and  drawn,  there  fhall  not  be  a 
talcs  awarded  but  a  new  venire  ;  for  the  word  tales  plainly  refers  to 
feme  others,  to  whom  the  perfons  returned  are  to  be  like  :  alfo, 
if  the  firft  habeas  corpora  be  quaflicd,  the  fecond  with  a  tales  cannot 
be  quafhed  with  it,  and  the  party  muft  go  on  as  if  the  vefjire  had 
only  been  returned,  and  nothing  done  upon  it  j  for  where  a  pro- 
cefs is  quafhed,  all  that  follows  and  depends  upon  it  falls  with  it. 
Cro.  F-Hz.  It  fcems,  that  a  tales  is  not  grantable  on  the  return  of  a  venire, 

502.  2  Roll,  but  only  on  the  return  of  a  habeas  corpora  or  dijlringas^  becaufe 
it  appears  not  before  fuch  return,  but  that  a  full  jury  may  appear. 
Roll.  Abr,         A  dijlriugas  OX  habeas  corpora,  with  a  command  to  add  fo  many 
75^*  more  to  thofe  fummoned  on  the  vaiircy  is  the  fird  procefs  againil 

the  tales. 
Cro.  jac.  If  a  juror  be  withdra\vn  after  a  trial  commenced,  whereon  a  tales 

*'''  de  circumjlantibiu  was  awarded,  and  afterwards  a  new  habeas  corpo- 

ra be  taken  out  with  a  tales,  it  fhall  appoint  the  tales  to  be  added 
to  the  jurors  firfl  returned,  and  alfo  to  thofe  returned  on  the  tales 
de  circuniflaiitibiis. 
Raym.  367.  The  flatutes,  which  authorize  juftices  ci  nift  prhis  to  award  a 
^T\  T^^'f.  ^"h^  circinnjlaniibiis,  extend  as  well  to  all  capital  cafes  as  to  others  \ 
[Such  wa'r-  ^ut  it  feems  that  fuch  a  tales  cannot  be  prayed  for  the  king  upon 
rant  not  an  indi£lment,  or  criminal  information,  without  a  warrant  from 
wheVThe  ^^^  attorney  general,  or  an  exprefs  afligument  from  the  court,  be- 
puiiecutor      fore  which  the  inuucfl  is  taken. 

hath  an  intere.1.     i  Lev.  223.] 

Keiiw.  1-6.  It  feems  not  to  be  clear,  that  a  tales  is  grantable  by  juftices  of 

pi.  JO.  cyr,  b'V.,  or  of  {b)  gaol-delivery  ;  but  if  a  trial  be  put  off  before 

Yciv.zV  '  j'^i'-i'^'-'s  of  gaol-delivery  for  want  of  a  full  jury,  they  may,  without 

Jjnk.  540.  doubt,  order  a  larger  panel,  whereon  the  former  jurors  fiiould  be 

(/>)  That  returned  in  the  f>nne  order  as  before,  and  called  to  be   fworn  as 

beroiejuf-      .■■         /i        1         •  1  1  i     ^        t  r  1 

txcsofgici-  '^^^y  itand,  witncut  any  more  regard  to  tnoie  who  were  fworn  be- 
dJiveiy  this  forc,  than  to  the  others  ;  and  the  like  method  is  to  be  obferved  as 
leaining  of    j-q  ^  j^-y  x-eturncd  v.'ith  a  tales. 

ttUei  IS  not  •' 

of  much  ufcj  bccaul'e  there  is  no  particular  precept  to  the  iherifFto  return  either  jury  or  tales,  but  the 
gc.eia.  precept  before  the  feflions,  and  the  aw.ird  or  command  of  the  court  upon  the  plea  oi  the  prU 
toncr.     sHal.HUt.  r,  C.  266. 

0« 


On  a  writ  of  error  of  a  judgment  given  in  the  court  of  Brl/Iol^  it  Mich, 
was  folemnly  adjudged,  that  a  cuftom  in  an  inferior  court  to  try  ^'^^o-^' 
by  a  tales  de  circiimjiantibus  was  void,  as  it  breaks  down  that  im-  geH  \,^  ' 
portant  rule,  that  trials  muft  be  per  pares y  and  admits  an  unlimited  Knight, 
latitude  of  gleaning  together  any  fet  of  men  for  jurors,  however  "^"^^^'y^* 
profligate  and  unfit  for  the  oflice,  and  entirely  deprives  the  parties 
of  their  challenges. 

It  was  agreed  to  be  common  practice  in  the  circuits,  that  if  but  Sel.Car, 
one  juror  appears  and  he  is  ciiallenged,  there  may  be  twelve  talef-  ^^'^"  ^^"^ 
men  fworn,  who  may  try  the  caufe. 

[A  juror  who  has  been  challenged  on  the  principal  panel,  ought  Parker  v. 
not  to  be  fworn  as  a  talef manA  Thoroton, 

I  Str.  ()\o.     2LJ.  Raym.  14.10. 


(D)  la  what  Cafes,  and  in  what  Manner  Special 
Juries  are  appointed. 

OPECIAL  juries  are  appointed  on  motion  and  application  to  the  2Lii.Re-. 
^  court  for  that  purpofe,  on  which,  if  the  court  think  it  rea-  £''^-  '55* 
fonable,  the  fheriff  is  to  attend  the  fecondary  or  mafter  with  his  maJ  order 
book  of  freeholders,  who,  in  the  prefence  of  the  attornies  on  juryofmer- 
both  fides,  names   forty-eight  freeholders,  and  then  each  party  '^''^"ts  if 
ftrikes  out  twelve,  by  one  at  a  time,  the  plaintiff  or  his  attorney  hconve- 
beginiiing  firll:,  and  the  remaining  twenty-four  are  returned  by  nient.  Ibid. 
the  fecondary,  as  the  jury,  to  try  the  caufe. 

If  the  rule  was  entered  into  by  confcnt,  it  is  faid  to  be  a  con-  Salk.  405. 
tempt  in  the  attorney  not  to  be  prefent ;  but  to  remedy  any  in-  P^*  i* 
conveniency  from  hence,  a  rule  was  made,  that  when  a  mafler 
is  to  flrike  a  jury,  vi%.  forty- eight  out  of  the  freeholders  book, 
he  (hall  give  notice  to  the  attornies  of  both  fides  to  be  prefent  j 
and  if  the  one  comes,  and  the  other  does  not,  he  that  appears 
(hall,  according  to  the  ancient  courfe,  flrike  out  twelve,  and  the 
mafter  fliall  ftrike  out  other  twelve  for  him  that  is  abfent. 

And  it  is  faid,  that  if  by  rule  of  court  the  mafter  is  ordered  Salk.  40c. 
to  ftrike  a  jury,  in  cafe  it  be  not  exprefTed  in  fuch  rule  that  the  P^- 1» 
mafter  (hall  ftrike  forty- eight,  and  each  of  the  parties  fliall  ftrike 
out  twelve,  the  mafter  fhall  ftrike  twenty-four,  and  the  parties 
l)ave  no  liberty  to  ftrike  out  any. 

It  is  faid,  that  a  fpecial  jury  may  be  granted  to  try  a  caufe  at  Mod.  Ca. 
bar  without  the  confent  of  the  parties,  but  never  at  n'lft  prius^  L.wand 
linlefs  for  good  caufe  fliewn,  fuch  as  partiality  of  the  fheriff,  li^c.     ^'  '* 

Alfo,  it  is  faid  to  be  contrary  to  the  courfe  of  the  court  of  2  Jon.  222. 
B,  R.  in  capital  cafes,  to  order  the  clerk  of  the  crown  to  ftrike  a  *  ^"^^  ^''^ 
fpecial  jury  as  is  done  by  the  fecondary  in  civil  caufes  upon  trials  "^"^^  ^      ' 
at  bar  *. 

By  the   3  Geo.  2.  cap.  25.  §  15.  reciting,    tliat  whereas  fome  There  can 
doubt  had  been  conceived  touching  the  power  of  his  majefty's  benire>;ial 
courts  of  law  at  Wcjlminjlery  to  appoint  juries  to  be  ftruck  before  {on^J"/  "' 
the  clerk  of  the  crown,  mafter  of  the  ofhce  of  prothonotaries,  or  igny. 

4  other 
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at  Vln. 
Abr.  301. 

pi.  5. 
From  the 
penning  of 


3fun'Ci3f. 

other  proper  officer  of  fuch  refpe£llve  courts,  for  the  trials  of 
iHues  depending  in  the  faid  courts,  without  the  confent  of  the 
profecutor  or  parties  concerned  in  the  profecutlon  or  fuit  then  de- 
pemling,  uniefs  fuch  ilTues  are  to  be  tried  at  the  bar  of  the  fame 


this  aft,  it  courts,  it  is  enabled,  "  That  it  fliall  and  may  be  lawful  to  and 
"  for  his  majefty's  courts  of  King's  Bench,  Common  Pleas,  and 
"  Exchequer,  at  Wejtvniijlery  refpe£lively,  upon  motion  made  on 
*'  behalf  of  his  majefly,  or  on  the  motion  of  any  profecutor  or 
*'  defendant  in  any  Inditlment  or  information  for  any  mifdemef- 
"  nour  or  information  in  nature  of  a  quo  warranto^  depending  or 
*'  to  be  brought  or  profecuted  in  the  faid  court  of  Exchequer,  or 
*'  on  the  motion  of  any  plaintiff  or  plaintiffs,  defendant  or  de- 
"  fendants,  in  any  aclion,  caufe  or  fuit  whatfoever  depending,  or 
"  to  be  brought  and  carried  on  in  the  faid  courts  of  King's  Bench, 
"  ^c.  or  in  any  of  them ;  and  the  faid  courts  are  hereby  re- 
"  fpeclively  authorized  and  required  upon  motion  aforefaid,  in 
"  any  of  the  cafes  afore-mentioned,  to  order  and  appoint  a  jury 
"  to  be  ftruck  before  the  proper  officer  of  each  refpedlive  court, 
**  for  the  trial  of  any  iflue  joined  in  any  of  the  faid  cafes,  and 
"  triable  by  a  jury  of  twelve  men,,  in  fuch  manner  as  fpecial 
"  juries  have  been  and  are  ufually  ftruck  in  fuch  courts  refpec- 
**  tively,  upon  trials  at  bar  had  in  the  faid  courts,  which  faid 
"  jury,  fo  ftruck  as  aforefaid,  fliall  be  the  jury  returned  for  the 

{oao(  com.    "  trial  of  the  faid  ifTue." 

mon  jury.  Imp.  K.  B.  407.  5  Term  Rep.  460.  And  before  the  introduftion  of  fpeglal  juries, 
this  rule  appears  to  have  been  frequently  granted  for  the  trial  of  caufes  at  r.-.fi py'iui.  Rex  v.  Smith, 
I  Str.  265.  j  No  fpecial  jury  after  common  jury  procefs  returned.  [But  in  common  cau'fes  between 
affizes  and  aflizes,  the  practice  is  different.  Crofs  v.  Skipwith,  Barnes,  449.  Dobfon  v.  Stevens, 
i<^.  461.  Special  jury  ftruck  and  returned  by  elizors  of  the  court.  Holland  v.  Heron,  Barnes,  465, 
Alotion  for  fpecial  jury  too  late  after  ven.  fa,  and  return  filed.     Clark  v.  Sheppard,  Barnes,  48!5.] 


appears  to 
extend  only 
to  the  trial 
of  any  ilTue 
joined, 
therefore 
the  court 
■will  not 
grant  a  fpe- 
cial jury 
upon  a  writ 
ci  inquiry. 
Mich. 
25  Geo.  2. 
Symonds  v. 
Farminter. 
f  But  in  fucli 
cafe,  the 
plaintiff 
may  move 
the  court 
tor  a  rule  to 
have  a  gocd 
jury,  which 
is  a  better 


f (a)  Soon 
after  the 
pafTing  of 
this  act,  it 
was  deter- 
mined thit 
all  the  cofts 


And  by  §  i6.  of  the  faid  ftatute  it  is  further  enabled,  "  That 
the  perfon  or  party,  who  ftiall  apply  for  fuch  jury  to  be  ftruck; 
as  aforefaid,  ihall  bear  and  pay  the  fees  for  the  ftriking  fuch 
jury,  and  fliall  not  have  any  allowance  for  the  fame  upon  taxa- 
tion of  coils  (fl)." 

of  a  fpeciil  jv^ry,  except  thofe  of  ftriking,  muft  be  paid  by  the  party  lofing.  Wiiks  v.  Eames, 
Andr.  5.  aStr.  loSo.  S.  C.  Eyles  v.  Smart,  Suppl.  to  Lill.  Pr.  Reg.  7.  But  this  giving  occafioa 
tj  applications  for  fj.ecial  juries  in  trivial  caules,  the  legillature  ir.terpoled,  and  by  llac.  24  Geo.  2. 
c.  iS.  enafts,  that  the  party  applying  ftiall,  befides  the  cofts  of  fti iking,  pay  all  the  expences  occafioned 
by  fuch  fpecial  jury,  and  be  allowed  only  what  he  would  be  entitled  to,  if  the  trial  had  been  by  a  com- 
mon jury  j  uniefs  the  judge  ftiall  immediately  after  the  trial  certify  in  open  court,  under  his  hand  upon 
the  back  of  the  record,  that  it  was  a  caufe  proper  to  be  tried  by  a  fpecial  jury. J 

§  17.  Provided,  "  That  where  any  fpecial  jury  ffiall  be  ordered, 
*<  by  rule  of  any  of  the  faid  courts,  to  be  ftruck  by  the  proper 
*'  officer  of  fuch  court,  in  the  manner  aforefaid,  in  any  cafe 
**  arifing  in  any  city  or  county  of  a  city  or  town,  the  flicrifl'  or 
**  fl'.eriffs,  or  under-flieriff  of  fuch  city,  or  county  of  a  city  or 
**  town,  fliall  be  ordered  by  fuch  rule  to  bring,  or  caufe  to  be 
**  brought  before  the  faid  oB  cer,  the  books  or  lifts  of  perfons 
^*  qualified  to  ferve  on  juries  within  the  fame,  out  of  which  ju- 
"  ries  ought  to  be  returned  by  fuch  flierilf  or  fiieriffs,  in  like  man- 
"  ucr  as  the  freeholders  boali  hath  been  ufually  ordered  to  be 

"  brought, 
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,"  brought,  in  order  to  the  ftriking  of  juries  for  trials  at  the 
*'  bar  in  the  caufes  arifing  in  counties  at  large  ;  and  in  every  futh 
*'  cafe  the  jury  fliall  be  taken  and  flruck  out  of  luch  book*  or 
*'  Hfts  refpedively." 

A  rule  was  made  for  a  fpecial  jury,  which  was  entered  into  by  Mod.  Ca. 
confent ;  and  afterwards,  when  the  parties  attended  the  mafter,  ^*^^  '^^^ 
the  defendant  ilruck  out  fome  hundredors,  and  at  the  trial  chal-     ^"  ^^^'' 
lenged  the  array  for  want  of  hundredors,  which  the  judge  of 
afhfe  allowed  a  good  challenge  ;  and  this  was  held  fuch  a  breach 
and   contempt  of  the   rule,    that    an   attachment   was   granted 
for  it. 

But  where  in  the  trial  of  a  quo  warranto,  the  defendant  chal-  The  King 
lenged  the  array  of  a  fpecial  jury,  that  had  been  ilruck  at  his  re-  TlJ?''"***"* 
quell,  for  partiality  in  the  fherifF,  an  attachment  being  moved  g  Geo.  2. 
for,  the  cafe  next  above  was  relied  on,  but  was  denied ;  and  it  in  B.  R. 
was  faid  per  curiam,   that  the  attachment  in  the  cafe  fupra  was  zSfM-ioccj. 
granted  by  reafon  of  the  abufe  of  the  rule ;  but  here  the  only 
foundation  is  the  jury's  being  fo  flruck  at  his  requeft,  which  is 
not  alone  fulhcient ;  for  he  had  a  right  to  challenge  the  array 
on  the  procefs's  being  directed  to  a  wrong  officer ;  and  the  rule 
might  have  been  fulfilled  another  way,  viz.  as  the  fherifF  was 
partial,  a  proper  entry  might  have  been  made,  and  procefs  direct- 
ed to  the  coroner. 


(E)  Who  are  to  be  returned  :  And  herein  of  the 
Qualirications  and  feveral  Caufes  for  which  they 
may  be  challenged  :  And, 

I.  Of  Challenges  to  the  Array  or  to  the  Polls  ;  and  herein  where 
the  Infuihciency  or  Partiality  of  the  Sheriff  or  Returning  Oihccr 
is  a  principal  Caufe  of  Challenge,  or  to  the  Pavour. 

A  Challenge  (a)  to  jurors  is  twofold;  either  to  the  array,  or  to  Co.Lir. 

•^*-  the  polls,  i.e.  to  the  particular  jurors  ;  to  the  array  of  the  ]^^'J^'  , 

principal  panel,  and  to  the  array  of  the  tales  ;  and  herein  my  Lord  fg^.„^3|  f,g. 

Coke  obfcrves,   that  the  jurors  names  are  ranked  in  the  panel  one  niiications 

under  another,  which  order  or  ranking  the  jury  is  called  the  ar-  ^f 'Reword 

r  r;-/ri  1  c   challenge, 

ray  J  as  m  common  ipeech  we  fay  battail  array  for  tlie  order  ot  ^ideCo. 
battle;  fo  as  to  challenge  the  array  of  the  panel,  is  at  once  to  Lit.  155.  b. 
cliallcnge  or  except  againfh  all  the  perfons  fo  arrayed  or  impa- 
nelled, in  refpecl'  of  the  partiality  or  default  of  the  flierifF,  coro- 
ner, or  other  officer  who  made  the  return. 

This  kind  of  challenge  is  twofold,  either  a  principal  caufe  of  Co,Uui^. 
challenge,  or  to  the  favour,  like  that  to  the  polls  or  particular  ju- 
rors ;  for  it  was  thought  there  could  be  no  be  no  better  rule  to 
afcertain  what  fl.ould  be  a  proper  challenge  to  the  officer,  th.an 
what  ,was  a  proper  challenge  to  each  juror's  partiality ;  for  it 
was  not  fuppofed  that  there  was  a  jury  per  qiios  rei  verltas 
vielinsfdri  poU-rit,  unkfs  they  were  fettled  by  a  perfon  abfplutely 
indiilercnt. 

A  principal 
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C0.Lit.156.  A  principal  Is  grounded  on  fuch  a  manifeft  prefumption  of  par* 
tiality,  that  if  it  be  found  true  it  unqueftionabiy  fets  aiide  the  ar- 
ray or  the  juror,  but  a  challenge  to  the  favour  leaves  it  to  the  dif- 
cretion  of  the  triers. 
C0.Lit.j56.  There  are  many  principal  caufes  of  challenge  to  the  array;  as 
if  the  officer  return  any  juror  at  the  party's  denomination,  or  that 
he  may  be  more  favourable  to  one  party  than  the  other ;  or  if 
the  array  be  returned  by  a  .bailiff  of  a  franchife,  and  the  fherifF 
,  return  it  as  of  himfelf  ;  in  vi^hich  cafe  the  party  fhould  lofe  his 

challenges  in  a  default  in  the  bailiff,  becaufe  the  i-eturn  on  record 
is  in  the  fheriff 's  name  ;  but  if  the  fheriff  return  one  within  a 
liberty,  this  is  good,  and  the  lord  of  the  franchife  is  put  to  his 
action  againfl  him. 
C0.Lit.156.    '  If  the  fheriff  be  liable  to  the  diftrefs  of  either  of  the  parties 
p  "'^'fifi      mediately  or  immediately,  or  if  he  be  his  fervant  or  officer  in  fee, 
(a)  But  by    o^  °f  robcs,  or  his  («)  counfellor  or  attorney,  or  have  part  of  the 
Finch's        land  depending  on  the  fame  title  ;  or  if  he  has  been  godfather 
^hdtttc'     *°    ^  ^^"'"^  °^  either  of  the  parties,  or  either  of  them  to  his; 
challenges      or  if  either  of  them  have  an  adlion  of   debt  againft   him  ;  or 
to  the  fa-      if  an  aftion  of  battery,  or  fuch  like,  which  imply  malice,  are 
uT)  °Aa\on  ^''^P^n'^i"g  betv/een  them,  thefe  are  principal  challenges  to  the 
of  debt  to°"  array  (b). 

recover  the  penalty  of  a  bye-law  calculated  to  exclude  ftrangers  from  trafficking  in  the  city  of  Chejler. 
The  bye  law  limited  the  caufe  to  be  tiled  before  the  local  jurifdiftion  there  5  one  third  of  the  penalty 
was  allotted  to  poor  prifoners  j  one  other  third  to  the  informer ;  and  the  remaining  third  was  not  lubjedl 
t3  any  paiticular  difpofition.  The  array  was  challenged  becaufe  the  local  iherifts  who  impanelled  it, 
were  citizens  and  freemen  of  Chtjier  ;  and  the  polls  were  challenged,  becaufe  the  jurors  were  alfo  freemen. 
Both  thefe  objedions  were  over  ruled  by  the  portmote  court  of  that  city,  but  that  judgment  was  reverfed 
in  the  court  Gre?.t  Seffions,  and  the  reverfal  affirmed  in  the  King's  Bench.  He/keth  v.  Biaddock, 
3  Burr.  1847.     See  the  form  of  the  challenge-      3  Wooddef.  340.] 

C0.Lit.156.  But  if  either  of  the  parties  be  fubje£l  to  the  diftrefs  of  the 
fheriff",  csrV.  or  if  the  fheriff",  ^c.  have  an  adlion  of  debt  againfl: 
either  of  the  parties,  thefe  are  caufes  of  challenge  to  the  favour 
only  ;  for  the  fheriff,  ^V.  thereby  is  not  under  the  party's  influ- 
ence, but  the  party  under  his. 
C0.Lit.156.  Confanguinity,  how  remote  foever,  between  the  fheriff  or  ju- 
^\^}'^  "f^  ror  and  either  of  the  parties,  or  affinity  bv  marriage  of  either 

or  Mounfon  1-rir       -ll  r  r     1        n        ■  m     '  • 

V.  Weil-,  party  nimlelr  with  the  couiin  of  the  fheriff  or  the  juror,  or  e  con- 

I  Leon.  88.  verfo^   are  principal  caufes  of  challenge  to  the  array,  or  to  the 

gued"tha"t  P°     '  ^"^  ^^  ^^  marriage  be  between  the  fon  of  the  one  and 

atHnity  was  the  daughter  of  the  other,  it  is  a  caufe  of  challenge  to  the  favour 

a  challenge  only  ;  and  he,  that  challenges  the  array  or  a  juror  for  a  coufin- 

^oL'oniy';  ^S^»  "^"^  ^^^  ^°^^  the  party  is  coufin;  but  if  it  be  found  that 

and  to  this  he  is  coufin  it  is  (r)  fufficient,  whether  it  be  found  in  the  manner 

two  judges  alleged  or  not ;  and  here  my  Lord  Cole  notes,  that  a  baftard  can 

inclined  at      i  1  •     ,       •  '  ' 

firft;but      have  no'kmdred. 

atter  time  taken  to  confider  the  point,  it  was  adjud.;ed  to  be  a  prindfaJ  challenge  by  three  judges,  the 
fourth  (l-'erjam  J.)  hefuating.  From  this  ca''e  thefe  two  pofjtions  may  be  inferre'i  :  that  having  ifTue 
Iivin- by  the  wife,  though  ihe  is  dead,  is  fufficient  to  continue  the  hulband's  affinity:  that  it  is  not 
necefiary  that  the  ilfue  (hould  be  inheritable  to  the  land,  where  land  is  the  fubjedt  of  the  aftion.  Co. 
Lit.  156.  a.  n.  2.  13th  edit  ]  (r)  That  being  coufia,  though  ia  8th  or  nth  (Jcgrec,  is  fufficient. 
Dyer  319.  a.  pi.  13,     Owen,  4<j.. 

That: 
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Th?.t  the  ftieriff  and  one  of  the  parties  are  fellow  fervants,  not  Dyer,  367. 
a  principal  caufe  of  challenge,  but  only  to  the  favour.  pi.  40. 

It  has  been  doubted  whether  the  (a)  leflbr  in  ejedlment,  being  Roll.  Rep. 
of  kin  to  the  flieriff  in  fuch  a  manner  as  to  make  it  a  principal  3^5.  Hutt. 
caufe  of  challenge,  in  cafe  he  had  been  plaintiff  or  defendant,  has  jac.  21'*** 
been  a  principal  caufe  of  challenge,  and  by  fome  it  hath  been  Moor,  g^^. 
holden  a  principal  caufe,  for  though  this  Is  but  a  fidlitious  action,  l^"^^/' 
yet  the  leflbr  only  being  concerned  in  intereft,  and  the  plaintiff  a  (^)  jtjs* 
fictitious  perfon,  the  courts  take  notice  of  the  leflbr  as  the  real  f^id,  that 
plaintiff,  by  ordering  him  in  certain  cafes  to  pay  cofls,  ^c.   but  "'^"^^^^^ 

*,       ,  ■'    .    .         .  °      ,  .      .  .       .      ,    "^    ;  '  defendant 

the  better  opmion  is,   tliat  it  is  no  principal  caufe  or  challenge  j  juHifies  as 
that  he  not  being  party  to  the  record,  the  judges  ex  officio  are  not  isi'-'ant  to 
obliged  to  take  notice  of  him,  and  that  to  do  it  in  this  cafe  would  ^a'^'u*"'* 
tend  to  delay,  which  the  courts  always  avoid.  land  is  the 

freehold  of  y.  S.,  it  is  a  principal  challenge,  that  a  juror  is  within  the  dlftrefs  of  y.  S.,  tor  that  the 

title  is  to  be  tried.      Hutt.  25. But  in  this  cafe  of  an  ejeftment  it  has  been  held,   in  the  Houfe  of 

Lords,  in  the  cafe  of  Hoi  born  v.  Banington  1710,  that  the  leffor  of  the  plaintifF,  being  a  peer,  and  n3 
knjt;ht  returned,  was  no  caufe  of  challenge,  becaufe  he  did  not  appear  to  be  party  to  the  rcord.  [?.  Br. 
1'.  C,  114..  tit.  ~Jr'ui/,  (H.  c.)  p.  8.] — And  the  S.  P.  was  refolved  Mich.  9.  Geo.  1.  between  Grimfion, 
lefl'eeof  Lord  Cower  and  Gardner ;  t£f  i;ii/c  Skin.  229.  pi.  8.  S.  P.     See  now  24  Geo.  2..  c.  18.  §4. 

The  array  of  a  panel  was  challenged  ore  teniis^  becaufe  it  was  Cfo.  Eiiz. 
returned  by  the  fherifF  tvv'-o  days  after  he  had  received  a  writ  of  3^9-  ^'^^ 
difcharge  ;  and  it  was  laid/^r  cur.  that  it  could  not  be  challenged 
for  that  caufe,  becaufe  it  would  be  a  diredt  averment  againll  the 
record,  for  it  is  returned  by  him  as  fheriff,  and  the  return  accept- 
ed :  but  by  the  advice  of  the  court  the  party  made  his  challenge 
to  the  array,  becaufe  it  was  favourably  made,  and  returned  in  fa- 
vour of  the  party,  ^c.  and  iffue  being  joined  thereupon,  and  all 
this  matter  given  in  evidence,  the  court  directed  the  triers,  that 
it  was  not  duly  made  and  returned,  for  it  was  without  warranty 
whereupon  the  array  was  quafhed. 

But  where  a  challenge  to  the  array  was  taken,  becaufe  the  fhe-  2  Vent.  5S. 
riff  who  made  the  return  had  continued  in  his  office  for  more  '"  "^^^  "*^^ 
than  three  months,  and  not  taken  the  oaths,  and  fubfcribed  the  ^iff  of 
declaration  required  by  the  aft  25  Car.  2.  cap.  2.  made  for  pre-  Bucks. 
venting  the  dangers  by  popifli  recufants  ;  and  fo  his  office,  by  that 
adl,  was  void  to  all  intents  and  purpofes  before  he  made  his  re- 
turn of  the  jury  ;  this  challenge  was  difallowed  by  the  court,  for 
he  mult  be  taken  here  as  fheriff  de  faBo;  and  if  fuch  a  challenge 
fhould  be  allowed,  no  trial  could  be  had,  but  (hould  be  put  otF, 
unlefs  the  party  were  i-eady  to  flievv  that  the  (lieriff  had  taken  the 
teft. 

The  plaintiff  for  his  expedition  furmlfed  that  he  v/as  fervant  to  Cro.  EKr. 
the  fheriff  of  the  county  where  the  action  was  brought  and  triable,  S^^-  Cham. 
and  prayed  a  venire  fac.  to  the  coroners,  and  the  defendant  7ion 
de  dixit :  whereupon  procefs  was  awarded  to  the  coroners;  and 
after  trial,  and  verdift  for  the  plaintiff,  it  was  moved,  that  this 
procefs  was  mifawavded,  and  a  mif-trial,  for  procefs  ought  not  to 
be  awarded  to  the  coroners  but  v/here  the  challenge  is  principal ; 
and  here  to  fay  that  he  v/as  fervant  to  the  fheriff,  is  no  principal 
challenge,  but  only  to  the  favour,  v/herefore,  ^c%  but  the  court 

held, 
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(r/)BiitCio.  held,  forafmuch  as  if  the  flieriff  had  returned  this  panel,  it  had 
J'^-547-  been  a  good  caufe  to  qualh  the  array  for  favour,  (a)  that  the 
and  fe^ms '  ph^intiff  to  avoid  that  delay  might  well  fliew  it,  and  have  procefs 
adjuJficd  to  the  coroners ;  and  the  rather,  this  being  a  (/>)  judicial  and 
'^"""f;. ,  not  an  original  writ  j  and  the  clerks  faid,  there  were  many  prece- 
Plow.  74.      dents  accoi'dingly. 

Cc.Lit.t56.  If  the  challenge  to  the  array  be  found  againfl  the  party  he 
b.  157.  b.      £|j^|j  jj^yg  j^jg   challenge   to  the  polls ;    but  neither  party  fliall 

take  a  challenge  to  the  polls,  which  they  might  have  had  to  the 

array. 

2.  Where  Infufficiency  and  not  being  Li^er  Homo  is  a  good  Caufe 
of  Challeng-e  to  the  Polls. 

Fcrtef.  A  challenge  to  the  polls  is,  as  has  been  obferved,  a  challenge 

Laud.  Leg.  J.Q  j.}^g  particular  jurors,  who,  it  feems,  of  old  could  not  be  chal- 
a  inft.  27.*  lenged  ;  for  thefe  by  the  feudal  law,  as  the  pares  curtis^  were  the 
Videfojl.  judges  ;  and  therein  the  rule  was  pares  qtii  ordhmriam  jurifdictionem 
hahent  recufari  fiofi  pojjunt ;  but  though  thofe  fuitors,  as  judges  of 
the  court,  could  not  be  challenged,  yet  the  pares^  when  brought 
up  by  writ,  were  fubje£t  to  be  challenged  j  and  the  reafon  is,  that 
there  are  feveral  qualifications  required  by  the  writ,  viz.  that  they 
be  liberi  ^  legales  homines  de  vicineto  (of  the  place  laid  in  the  de- 
claration ;  quorum  qniitbet  habeat  decern  llbras  ter.rar.  tenementor.  vel 
reddit.  per  ann.  ad  minus y  per  qiws  rel  Veritas  melius  fclrl  poterlty  isf 
qui  nee  (of  the  plaintifF  nor  defendant)  allquid  affinitaie  atilngunty 
ad  faciend.  quand.  jurat,  patrie  inter  partes  pr^dlEl.  Thefe  quali- 
fications were  inferted,  becaufe  this  manner  of  trial  was  different 
Jrom  that  below  ;  for,  there,  the  trial  being  by  all  the  pares^  if  there 
was  a  m^ijority  amounting  to  twelve,  the  caufe  was  decided  by 
fuch  a  number  as  were  neceflary  ;  but  here,  becaufe  they  brought 
up  but  twelve,  and  they  were  all  to  be  of  one  mind,  in  order  to 
make  the  verdict,  therefore,  it  was  neceflary  there  (hould  be  fe- 
veral qualifications  mentioned  in  fuch  perfons  who  are  to  give 
in  the  verdift  in  that  caufe  j  and  if  any  of  the  qualifications  were 
wanting  in  any  one,  it  was  a  fufiicient  reafon  to  reject  fuch 
perfon. 
C0.LIt.156.       The  firfl  qualification  is,  that  they  fhould  be  llheri  Isf  I'gnles  ho- 

b.  155.  b.  ifiines  i  hence  it  has  been  always  clearly  holden,  that  aliens, 
172-  b.  .  .  ,  .  .       ■'  J 

7  Co.  18.      niinors  or  villems,  cannot  be  jurors. 

in  Calvin's  cafe,     a  Roll.  Abr.  656. 

Co.Lit.6.  b.  Alfo,  infamy  is  a  good  caufe  of  challenge  to  a  juror ;  as  tliat  he 
leg'  a'  ^^  outlawed  (r),  or  tliat  he  hath  been  adjudged  to  any  corporal  pu- 
a"'Roii.*  nifliment  whereby  he  becomes  infamous  (^),  or  that  he  hath  been 
Abr.  6.19.  convicted  of  treafon  or  felony,  or  perjury  or  confpiracy,  or  of  for- 
Raym.^-80.  S'^'^y  °"  5  '^^'--  '^°'P'  14-  01"  attainted  in  an  attaint  for  giving  a  falfe 
Hai.Hift.  verdidl  ;  and  it  hath  been  holden,  that  fuch  exceptions  are  not 
p.  C.  303.  folved  by  a  pardon  •,  and  it  was  anciently  holden,  that  excommuni- 
P.  C^^cli.  c^^^^'^  ^'"^^  ^hb  a  good  challenge  ;  yet  it  feems  that  none  of  the 
above  cite.,  challeiiges  are  principal  ones,  but  only  to  the  favour, 

unlefs 


-i« 
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^jnlefs  tlie  record  of  the  outlawry,  judgment  or  conrlclion,  be  pro-  i.  Buiftr. 
duced,  if  it  be  a  record  of  another  court ;  or  the  term,  isc.  be  i54-[(f)'^"t 
fliewn,  if  it  be  a  record  of  the  fame  court.  outlawry  in*^ 

a  perfor.al  action  be  fufficienc  to  difqualify.   Cro.  Car.  I  34..     W.  Jon.  198.  S.  C.     {d)  According  to  mo- 
dern cafes  it  is  not  the  infamy  of  the  punifliment,  but  of  the  crime,  which  incapacitates,     a  Wilf.  18* 

The  venire  facias  wzsprohs  ^  legates  homines  ;   and  it  was  ob-  Raym.  417. 
jected,  that  it  ought  to  have  been  [a]  liheros  legates  homines^  there  ^ttorney. 
being  a  difference  between /ro^wx,  liher  iff  legalis;  for  that  leguiis  is  Bi^od  g"^/, 
he  who  is  not  outlawed,  and  againft  whom  no  exception  can  be  Keb.  563. 
taken  in  this  behalf;  xh-iX  prohus  is  not  taken  notice  of  in  law  ;  and  /\^/., 
liher  homo  is  not  only  one  that  hath  freehold  land,  but  that  hath  for /Xm  in 
freedom  of  mind,  and  ftands  indifferent,  no  more  inclining  to  the  the  -vevW* 
one  than  to  the  other  ;  but  it  was  adjudged  that />ro(^ox  $5° /i/^-roj-  ^^^^"l^j-cx 
are  of  one  fenfe,  and  that  the  ftatute  of  WeJIminJler  2.  which  gives  Cro.tliz. 
the  venirey  does  not  tie  the  writ  to  the  very  words.  618. 

3.  Where  tne  Want  of  a  Freehold,  or  competent  Eftate,  is  a  good 
Caufe  of  Challenge. 

It  feems  to  be  admitted  by  the  ftatute  oi  21  E.  i.  de  his  qui  po-  Raym. 4S5. 
nendifutit  in  ajfifis^  and  alfo  by  the  regifter,  that  at  common  law  Vent.  366. 
there  was  no  necefTity  that  jurors  fhould  have  any  freehcM  as  to 
inquefts  before  juftlces  in  eyey  or  in  cities  or  burghs  j  for  it  feems, 
that  in  corporations  the  freedom,  and  not  the  freehold,  made  them 
liheros  homines. 

Alfo,  it  feems  agreed,  that  the  common  law  doth  not  require  Kellw.  46. 
that  a  juror  fhould  in  any  cafe  have  a  freehold  of  any  certain  value  ;  ^^'^-  ^'i^- 
and   upon   this  ground  it  hath  been  adjudged,  that  a  freehold  2  Hawk, 
worth  but  20X.  or  ^s.  or  even  id.  is  ftili  a  fufficient  qualification  p.  c.  c.  43. 
for  a  juror  in  fuch  cafes  as  are  not  within  the  ftatutes,  which  re-  ^  Jf  •,  ,  .„ 

.       -^     r       1     1  1      /-  1  *  Hal.  Hift. 

quire  a  treehoid  01  greater  vaiue.  P.  c.  a-'z. 

Alfo,  by  fome  opinions  it  is  holden,  that  the  common  law  did  2  Hawk, 
not  require  that  a  juror  fhould  in  any  cafe  have  a  freehold  ;  but  ^'  ^'  '^'^V ^ 
this  is  not  only  contrary  to  what  feems   implied  by  the  books,  theauthol 
which,  in  faying  that  the  common  law  did  not  require  a  freehold  thorities 
of  any  certain  value,  plainly  fuppofe  that  it  required   fome  free-  '''^"""^ '!^^'|' 
hold,  but  hath  been  alfo  contradidled  by  many  exprefs  authorities  ;  vol.  6.  58.  * 
agreeably  to  which  it  fecras  to  be  fettled  at  this  day,  that  the  want  Francias 
of  a  freehold  is  a  good  challenge  of  a  juror  in  all  cafes  not  other-  '^^'^-  '^'' 
wife  provided  for  by  ftatute,  and  confequently  in  a  trial  for  high  efscafe. 
tveafon  in  London  as  well  as  in  any  other  county. 

But  it  feems  agreed,  tliat  wherever  the  letter  of  the  comm.on  or  KeiKv.46. 
ftatute  law  require  that  a  juror  fhould  have  a  freehold,  the  mean-  P-  2-  9^- 
ing  is  fully  fitisfied  by  his  having  the  ufe  of  a  freehold,  and  that  \]\\,^^^^ 
it  is  not  material  whether  he  have  it  in  his  own  or  his  wife's  right,  Co.  Lit. 
or  whether  it  be  abfolute  or  upon  condition,  or  an  eftate  of  inhe-  '5'''  ^- 
ritance,  or  only  for  term  of  one's  ov/n  or  another's  life,  fo  that  it  p].,^^  'jg_  2" 
be  in  the  fame  county  wherein  the  fuit  is  brought,  and  aclually  2  Koil- 
continue  in  the  juror  till  the  time  v/hen  he  is  fworn.  Ab..  645. 

But  tliis  matter,  as  to  the  freehold  and  value  of  jurors,  h:js  been 
regulated  and  fettkd  by  divc;rs  ftututes  \  to  which  purpof..-,  !•)'  the 

luti:tcs 
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(a)  In  the  flntutcs  of  IVcJlm.  2.  cap.  38.  and  21  E.  i.  Je  his  qui  ponetidi  fufit  irt 
conftrudion   „fr,f,s   it  is  enabled,  "  That  none  (hall  be  (a)  put  in  aflifes  or  juries, 

hereof  it  has    ;Y  •         •.•         u         U  *      J"  V     u  ^ 

been  hoiden  cxccpt  in  citics,  Durghs,  or  trading  towns,  who  have  not  tene- 
that  a  j'jror    "  meuts  to  the  yearly  vahie  of  40  s." 

can  neither 

be  challenged  by  the  parties  for  being  returned  contrary  to  thefe  a(fts,  nor  allege  fuch  matter  himfelf  for 
hU  difchaige,  but  muft  take  his  remedy  by  adlion  againft  the  iheriff,  or  by  writ  of  privilege,  for  his 
difchoi^e.     zinlt.  44S. 

By  the  2H.  5.  cap.  3.  it  is  enatled,  "That  no  perfon  (lull  be 

<*  admitted  to  pafs  in  any  inqueft  upon  trial  of  the  death  of  a 

*'  man,  nor  in  any  inqueft  betwixt  party  or  party,  in  plea  real  or 

"  plea  perfonal,  whereof  the  debt  or  the  damage  declared  amount 

[This  feems  "  to  forty  marks,  if  the  fame  perfon  have  not  lands  or  tene- 

extended  to    «c  meuts  of  the  yearly  value  of  40J-.  above  all  charges  of  the  fame, 

£K  cl'e'.l      "  ^°  t^^t  it  be  challenged  by  the  party,  b'f." 

{h)  Kciivv.         It  hath  been  [b)  hoiden,  that  this  llatute  extends  as  well  to  colla-- 
92.  (<:)Cro.  terai  ifiues  as  to  the  general  one,  but  [c)  that  it  doth  not  extend  to 

^"     an  indiftment  or  information  for  a  crime  not  capital. 
2  Roll.  It  has  been  hoiden,  th:.*:  a  feoffee  to  the  ufe  of  another,  or  one 

Abr.  647.     ^^i^Q  j^jjg  Qj^jy  jj  jjj.y  Temaindcr,  are  not  qualified  to  be  jurors  within 
-  Mod'.  149.  the  meaning  of  thofe  ftatutes,  becaufe,  whatfoever  the  value  of  the 
lands  may  be,  they  have  no  income  from  tliem. 

By  the  23  H.  8.  cap.  13.  "  Every  natural-born  fubjeft,  who  doth 
«^  enjoy  and  ufe  the  liberties  and  privileges  of  any  city,  borough, 
*'  or  town  corporate,  where  he  dwells  and  makes  his  abode,  being 
*'  worth  in  moveable  goods  and  fubflance  to  the  clear  value  of 
*'  40  /.,  fhall  be  admitted  in  trial  of  felonies  in  every  fefTions  and 
"  gaol-delivery  to  be  hoiden  in  and  for  the  liberty  of  fuch  city, 
"  fcfr.,  albeit  he  have  no  freehold  ;  but  this  adl  Ihali  not  extend  to 
*'  any  knight  or  efquire  in  fuch  city,  ^c." 
By  the  I  R.  Special  proviuon  is  made  by  1 1  i^.  7.  cap  2 1 .  and  4  H.  8.  cap.  3. 
3.  c.  4.  a     f^j.  juj-Qj^-g  in  LoiicJon  in  real  and  perfonal  actions  above  the  value  of 

juror  in  the     r  t 

fcjrn  was  to    lorty  marks. 

hjvesoi.  fieehold,  and  i/.  6j.  8  J,  copyhold. 

By  the  4  y  5  ?^.  £ff  M.  cap.  24.  it  is  ena£Vcd,  "  That  all  jurors 
**  (other  than  Grangers  upon  trials  per  med^ctatem  Iwgua)  who  are 
*'  to  be  returned  for  trials  of  iffues  joined  in  any  of  the  courts  of 
*'  King's  Bench,  Common  Pleas  or  Exchequer,  or  before  juftices 
**  of  aflife  or  ?tlfi prlus,  oyer  and  terminer^  gaol-delivery,  or  general 
*'  quarter-feifions  of  the  peace  in  any  county  of  this  realm  o£ 
**  England^  fhall  every  of  them  have  in  their  own  name,  or  in  trufl 
r  *'  for  them  within  the  fame  county,  ten  pounds  by  the  year,  at 

(J)  But  by  ««  leaft,  above  reprifes,  of  freehold  or  copyhold  lands  or  tenements, 
Jaw'^a'fr'ce"  "  ^^  °^"  ^'^"'■^^  ^"^  tenements  of  (J)  ancient  demefne,  or  in  rents,  or 
hold  in  an-  "  in  all  or  any  of  the  faid  lands,  tenements  or  rents  in  fee-limple, 
cient  de-  "  fee-tail,  or  for  the  life  of  themfelves,  or  feme  other  perfon  ;  and 
rotfuffi!''  "  ^^"^^  ^^^  every  county  in  IVales,  every  fuch  juror  fiiall  have  in  the 
cient.  Co.  "  fame  county  fix  pounds  by  the  year,  at  leaft,  in  manner  afore- 
Lit.  156.  b.   n  faid,  above  reprifes." 

Provided, 


Provided  that  it  fhall  be  la'.rful  to  return  any  perfon  on  a  f^les 
in  England  who  (hall  have  5  /.  by  the  year,  or  in  JVales  v^'ho  fliall 
have  3/.  by  the  year,  in  manner  aforefaid. 

In  this  ftatute,  as  alfo  in  the  ftatutes  27  Eliz.  cap.  6.  and  16  Sff  Vent,  366. 
17  Car.  2.  cap.  3.  §  2.  there  is  a  faving  to  all  cities,  boroughs  and  Skin.  91. 
towns  corporate,  of  their  ancient  ufages  ;  from  whence  it  hath  ^  '    ' 
been  fettled,  that  trials  in  thofe  places  continue  as  before,  or  as 
prcfcribed  by  the  23//.  8.  cap.  13.  which  requires  jurors  to  be 
worth  40/.  in  goods,  £«fr.,  left  there  (hould  be  a  failure  of  juftice, 
it  being  generally  impradlicable  to  get  a  fulBcient  number  of  fuch 
freeholders  as  the   ftatutes  require  in  towns  i  but  it  has  been  (a)  State 
agreed,  that  for  trials  in  London  for  [a)  high  treafon,  every  juror  Trials,  vol. 
ought  to  have  fuch  freehold  or  copyhold  as  is  required  by  4  {if  5  JV.  ^Jncu^' 
i^M.  cap.  24.  ^   ^  trii?'* 

Bythe3G^d>.  2.  cap.  2^.  §  18.  it  Is  enabled,  "  That  any  perfon  or 
**  perfons  having  an  eftate  in  pofleffion  in  land,  in  their  own 
**  right,  of  the  yearly  value  of  20  /.  or  upwards,  over  and  above  the 
**  referved  rent  payable  thereout,  fuch  lands  being  held  by  leafe 
**  or  leafes  for  the  abfolute  term  of  500  years,  or  more,  or  for  99 
"  years,  or  any  other  term,  determinable  on  one  or  more  life  or 
**  lives  ;  the  names  of  every  fuch  perfon  or  perfons  ftiall  and  may, 
**  and  are  hereby  directed  and  required  to  be  inferted  in  the  re- 
•*  fpedlive  lifts,  in  order  to  their  being  inferted  in  the  freeholders 
*'  book ;  and  the  perfons  appointed  to  make  fuch  lifts  are  hereby 
*^  directed  to  infert  them  accordingly  ;  and  fuch  leafeholder,  or 
*'  leafeholders,  fhall  and  may  be  fummoned  or  impanelled  to 
*'  ferve  on  juries,  in  like  manner  as  freeholders  may  be  fummoned 
"  and  impanelled,  by  virtue  of  this  or  any  other  act  or  a6ls  of 
<*  parliament  for  that  purpofe,  and  be  fubjedt  to  the  like  penalties 
"  for  non-appearance  ;  any  law,  &c." 

And  by  §  19.  it  is  further  enacted,  "That  the  flierifFs  of  the 
"  city  of  London  for  the  time  being,  (hall  not  impanel  or  return 
**  any  perfon  or  perfons  to  try  any  ilVue  joined  in  any  of  his  ma- 
*'  jefty's  courts  of  King's  Bench,  Common  Pleas,  and  Exchequer, 
**  or  to  be  or  ferve  on  any  jury  at  the  feffions  of  oyer  and  termhiery 
*'  gaol-delivery,  or  feffions  of  the  peace,  to  be  had  or  held  for  the 
*^  faid  city  of  London,  who  (hall  not  be  a  houfeholder  within  the 
**  faid  city,  and  have  lands,  tenements,  or  pcrfonal  eftate,  to  the 
**  value  of  100/.  and  the  fame  matter  and  caufe  alleged  by  way  of 
*'  challenge,  and  fo  found,  fliall  be  taken  and  admitted  as  a  prin- 
**  cipal  challenge  ;  and  the  perfon  or  perfons  fo  challenged  fliall 
**  and  may  be  examined,  on  oath,  of  the  truth  of  the  faid  matter.'* 

And  by  §  20.  it  is  further  enabled,  "That  the  flieriffs,  or  other 
**  officers,  to  whom  the  returning  of  juries  doth  or  fliall  belong, 
<'  for  any  county,  city,  or  place  refpedVively,  fliall  not  impanel  or 
*'  return  any  perfon  or  perfons  to  ferve  on  any  jury,  for  the  trial 
**  of  any  capital  offence,  who  at  the  time  of  fuch  return  would 
"  not  be  qualified  in  fuch  refpe(fi:ive  county,  city,  or  place,  to  ferve 
«<  as  jurors  in  civil  caufes  for  that  purpofe ;  and  the  fame  matter 
**  and  caufe  alleged  by  way  of  challenge,  and  fo  found,  fliall  be 
"  admitted  and  taken  as  a  principal  challenge  j  and  the  perfon  or 

Vol.  hi,  3  C  "  perfons 
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"  perfons  fo  challenged  fhali  and  may  be  examined,  on  oatli,  o( 
*'  the  truth  of  the  faid  matter." 

13y  the  4  Geo.  2.  cap. /j.  reciting,  "That  whereas  by  the  very 
**  frequent  occafions  tliere  are  for  juries  in  the  county  of  AFiddle- 
•'  fcxy  and  by  the  fmall  number  of  freeholders  that  are  in  the  faid 
*«  county,  the  flierifls  of  the  faid  county  may  be  under  difficulties 
"  in  procuring  juries  \  for  remedy  thereof  it  is  enacted,  That 
«'  all  Icafeholders  upon  leafes,  where  the  improved  rents  or  value 
**  fliall  amount  to  fifty  pounds  or  upwards  per  atvntm^  over  and 
"  above  all  ground-rents,  or  other  refervations,  payable  by  virtue 
*'  of  the  faid  leafes,  fhall  be  liable  and  obliged  to  ferve  upon  juries, 
*'  when  they  fliall  be  legally 'fummoned  for  that  puvpofe  ;  any 
.•'  thing  in  this  or  any  former  a(5l  to  the  contrary,  Cfff." 

4.  Where  tlic  Jury's  not  being  convened  from  a  right  Place  is  a 
good  Caufe  of  Challenge. 

i'\de  4  The  jury  is  regularly  to  come  from  that  county  in  which  the 

Hawk.  matter  is  alleged  to  arife,  and  antiently  from   the  vicinity  or  very 

&'n-'.'c*Ao!  hundred,  purfuant  to  that  maxim,  incini  vianoruin  faEia  pvafumuTi' 
4|  I.   Vide     tur  fcire^  perfons  living  in  the  neighbourhood  being  efteemed  the 
x.\\..  Athens     j-j^q(^  proper  judges  of  the  facts  done  within  its  limits,  as  being* 
TranfiHry.     moft  likely  to  be  proved  by  witneffes,  and  charged  upon  perfons 
5  Mod. 405.  vi'ith  whole  integrity  and  reputation  they  are  belt  acquainted. 
aRoll.Abr.       But  if  a  declaration  contains  matters  lying  in  two  counties  that 
6ai,  603.     join,  the  jury  may  come  out  of  both  counties,  becaufe  the  fherifFs 
may  be  fuppofed  to  meet  on  the  bounds  of  each  county,  and  im- 
panel the  pares  there  ;  but  if  the  counties  cannot  join,  and  confe- 
quently,  the  (licrifFs  cannot  meet  each  other  in  order  to  impanel, 
as  if  the  ifiue  were,  whether  a  road  from  London  to  Tork,  and  from 
Tork  to  LondoHy  £jf.  this  may  be  tried  in  either  county, 
c  Mod. 223.       So,  it  is  faid,  that  if  a  man  forge  a  deed  in  one  county,  and 
*  He  may     publifli  it  in  another,  the  trial  lliall  be  by  a  jury  of  both  counties  ; 
be  tried  in     |-      j^  ^  j.j^    writing,  as  well  as  the  publication  of  that  writing,  i» 

tneonetor  to'  r  o' 

forging,  or     material    • 

ip  the  other  for  uttering,  knowing  it  to  be  forged. 

Hob.  330.  A  party  jury  of  the  counties  of  Bedford  and  Hertford CTime  to  the 

s^Browni.  ■j^^^^  ^jj^j  gj.^  ^,jjg  fwom  ouc  of  one  county,  and  another  of  the 
(a)  If  the  ■  Other  county,  and  fo  on  in  order,  till  one  of  the  county  oi  Bedford 
iffue  be  to  \vas  challenged,  and  then  the  court  proceeded  to  the  next  of  that 
be  tried  by  county  till  cne  was  fworn,  and  fo  of  the  other  county,  until  fix  of 
ties,  and  one  each  county  were  fworn  ;  for  if  there  fhould  be  fix  fworn  of  the 
fill!  ir.queit    countv  firlt,  and  fix  of  the  other  afterwards,  it  were  diforderly  and 

appearof      •   ,    y       "  yg, 

one  county,  -.V   '■ 

but  tlie  inqueft  remain  for  default  of  jurors  of  the  other  county,  a  tales  fiiall  be  awarded  to  the  county 

where  the  default  is,  not  to  the  other,     Trials  -per  Pais,  69. 

Co.  Lit.     *  If  the  jury  did  not  come  from  the  hundred,  it  was  a  good 

?57-  a-  caufe  of  challenge  tQ  the  array,  and  it  feems  that  orlgir^lly  they 

iri.per    '  were  (^)  all  obliged  to -be  of  the  hundred;  this  was  changed  by 

Pais,  1S5.  ftatute,  and  they  were  fettled  firft  at  {c)  fix,  afterwards  at  [d) 

«ivin.  ..,..                                                        .two. 


t'vo,  from  the  difficulty  of  getting  hundiedors^  and  tj^e  ^atiisHty  Abr.  217. 
they  found  ambngft  them,  neighbours  having  getieirally  a'particii-  (^.)  ^"^'^ 
lar  attachment  to  one  party  more  than  the  other.  '    '        uponindift. 

ments  of  trejfon  or  felonies,  the  piifoner  pleading  not  guilty,  there  ought  at  cotntnon  law  to  be  four 
hundredors  returned,  the  ftatutes  requiring  fix,  and  two  hundicdors,  not  extending  to  treafon  or  feiony.. 
— But  my  Lord  Hale  fays,  that  he  never  knew  any  challenge  for  default  of  hundredors  upon  a  triaF  of 
an  indictment  for  felony  or  treafon.  2  Hal.  Hiih  P.  C.  272.  (c)  By  35  H.  8.  c.  6.  "-'{^i)  By 
Z7  Eliz.  c.  6.  ■  '  '       " 

.  And  as  the  jury  was  to  come  from,  the  hundred,  it  was  necef-  ForthisT.'Jf 
fary  to  lay  the  vetme  from  fome  known  place  where  the  fa£t  was  ^  Hawk., 
fuppofed  to  be  done ;  as  in  a  vill,  caftle,  manor,  foreft  ;  becaufe  if  ^'02*. '^^^* 
it  was  not  a  known  place,  there  could  be  no  proper  dire(Slioii  to 
the  flieriff  who  were  the  pares  that  were  to  try  the  fa61:  there  :  It 
has  been  holden,  that  a  (Ireet  or  lane  is  no  proper  place  fof  a  ve^ 
f2ue,  becaufe  it  is  not  fuppofed  to  be  fufficiently  known  to  the 
fljeriif  in   what  hundred  it  is  ;  but  a  ftreet  in  a  parifh  is  a  pro- 
per venue,  becaufe  it  is  fufficiently  known  in  what  hundred  the 
parifli  is. 

If  the  lord  of  the  hundred  be  a  party,  then  it  is  fufficient  they  Co.  V.u 
fhould  come  from  the  next  hundred.  ,  ^57-  *• 

So,  if  an  a6lion  be  brought  on  the  flatute  of  Wifiton,  there,  2  Roll, 
from  the  apparent  partiality,  the  jury  muft  come  from   the  next  f^J.'J'^^'-i 
hundred  where  the  robbery  was  committed  ;  for  the  proper />«rfj-  thncno  in-* 
for  the  trial  of  every  fact  are  the  neareft  (a)  impartial  men  to  the  habitant  of 
place  where  the  fa£t  was  dorte.  ^  county 

*  ought  to  be 

juror  for  the  trial  of  an  iffue,  whether  the  county  be  bound  to  rqiair  a  bridge  or  net.  6  Mod.  307, 
fin  fuch  cafe,  the  trial  fliall  be  in  the  next  county.     2  Burr.  859,  60. J 

He  that  takes  fuch  a  challenge  m.ult  fliew  in  what  hundred  Co.  Lit. 
the  vifne  lies,  and  he  muft  take   it  before  fo  many  are  fworn  l^^'^\ 
as  will  ferve  for  the  hundred,  and  he  that  is  challenged  for  the  J^l^'^^' 
hundred  (hall  not  be  drawn  abfolutely,  but  fliall  remain  propter 
hundredum. 

If  a  perfon  dwell  in  the  hundred,  whether  he  have  any  free-  Co,  Lit. 
hold  there  or  not,  or  if  he  had  a  freeliold  there  when  he  was  return-  i[S7-  a. 
ed,  and  fell  it  before  he  appear,  he  is  a  good  hundredor  ;  but  if  fays,  1 4- a. 
he  fell  all  his  freeholdi  he  may  be  challenged  abfolutely*.  if,  after  hi, 

return,  he 

felleth  away  his  land,  he  may  hz  challenged -—But  as  the  ftat.  4.  Ann.,  c.  16.  direfls  the  -verire  to  be 

de  corpore  com'itatui,  this  law  is  now  obfolete,  and  only  {lands  here  to  (hew  what  the  law  formerly  was  j 
in  civil  fuits,  occ.  allterf  as  to  profecutiORS  criminal,  &c.  'v'ldc  infra. 

If  divers  hundreds  are  in  a  leet,  or  if  the  caufe  of  a£lion  Co.  Lit. 
arofe  in  divers  hundreds,  the  hundredors  m.ay  come  from  any  of  '57-  a- 
them. 

And  now  by  the  4  cff  5  Antue,  cap.  16.  no  hundredoT-«  are  re- 
quired, except  in  profecutions  criminal,  and  on  penal  Itatutes, 
fcccauf^  in  other  cafes  the  venire  (hall  be  de  corpore  coniitafuSf 
and  that  too  in  trials  of  iflues  on  penal  llatutes  by  24  Gca.  2. 
cap.  18.  §2. 


C  2  c.  Where 
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5.  Wliere  Partiality  in  the  Juror  is  a  good  Caufe  of  Challenge  ; 
and  tlierein  where  it  (hall  be  faid  a  principal  Caufe  of  Chal- 
lenge, or  to  the  Favour. 

Co  tit.158.  Juror;;  ought  to  be  otrtn't  excepiione  ^najores^  and  by  the  words  of 
a.  Sue.  ^^  •^•x'w.  fuch  per  quos  rei  Veritas  melius  fciri  poterit^  ^  qui  7iec  the 
c.->5.'  Vs.  plaintiff",  nee  the  def-.Midant,  nliqua  iiffitiitaie  attivgunt i  •which  words 
pc-rre  (iared  contain  all  caufes  of  objeclion  from  partiality  or  incapacity,  con- 
by  6  Geo.  %.  fanguinity,  and  aihnity ;  therefore,  if  the  juror  be  under  the 
wiificby  one  p<^'wer  of  either  party,  as  if  counfel,  fervant  of  the  robes,  or 
oairei  is  to  tenant,  he  is  exprefsly  within  the  intent  of  the  writ  •,  fo,  if  he 
be  returned    jjaj;  dedared  his  opinion  touchine  the  matter,  or  has  been  chofen 

tor  the  whole  '  .  -n  •  ri  •  r\         \.  C 

■  oiinry,  and  arbitrator  by  one  fide,  or  is  a  parifliioner  of  the  parilh  whereor 
noricfs  tiian  thc  Other  party  is  parfon,  and  the  right  of  the  church  conaes  in 
Mmt-"  caufes  <l'i^ftion,  or  has  done  anv  acf  by  which  it  appears  that  he  cannot 
if\h.il!engcs  be  impartial,  as  if  he  has  eaten  or  drunk  at  the  cxpence  of  either 
•--the  polls,   party,  or  taken  money  to  give  his  verdi6l,  thefe  are  principal 

jre  nor  fo  r  r      1     n  -  o 

min.t.iy       caufes  oi  challenge. 

-iiteifd  into  as  formerly. 

Co.  lit.  But  though  a  juror  is  not  under  the  diOirefs  of  either  fide,  or 

J  5...  a.  i^jjj,  jjyf  given  apparent  marks  of  partiality,  yet  there  may  be  fuf- 
{icient  rcafon  to  fufpe£l  he  may  be  more  favourable  to  one  fide 
than  the  other j  and  this  is  a  challenge  to  the  favour;  as  if  the 
juror's  fon  has  married  the  plaintiiF's  daughter;  becaufe  this  is 
not  contained  within  the  words  of  the  writ,  and  therefore  no 
principal  caufe  of  ciiallenge,  but  only  to  the  favour,  becaufe  fuch 
juror  is  not  M'ithin  tlie  power  of  thc  party  -,  and  in  thefe  induce- 
ments to  fuipicion  of  favour  the  quefiion  is,  whether  the  juryman 
»  is  indifferent  as  he  ftands  unfworn  ;  for  a  juryman  ought  to  be 

pcrfetSlly  impartial  to  either  fide  \  for  otherwife  his  afFe£lion  will 
give  weight  to  the  evidence  of  one  party,  and  an  honed  but  weak 
man  may  be  fo  much  biafied,  as  to  think  he  goes  by  his  evidence, 
when  his  affections  add  weiglit  to  thc  evidence.  Now  fince  the 
writ  cxpc£ts  thofe  by  whom  the  truth  may  be  befl:  known,  it  t\* 
chides  all  thofe  who  are  apparently  partial  without  any  trial,  be» 
caufe  they  are  not  under  the  qualifications  in  the  writ,  fince  the 
trnth  cannot  be  unknown  to  them  ;  but  where  the  partiality  is  not 
apparent,  but  only  fufpicious,  then  the  juror  is  to  be  tried  whe- 
ther favourable  or  not,  tliat  is,  whether  he  comes  within  the  de- 
fcription  of  the  writ :  and  if  the  triers  think  he  does,  then  he  U 
to  be  fet  afide. 
Co.i.:t.T$?,  If  an  adion  be  brought  [a]  by  a  corporation,  and  the  juror  be 
k-n?'riart^ '  °^  ^"^  ^°  ^"^  member,  it:  is  a  principal  challenge. 

a;lowed  where  the  iflue  concerns  a  city  or  corporation,  and  they  are  to  make  the  panel,  or  where  any  of 
their  bot'y  be  to  go  on  ihc  jury,  or  any  of  kin  unto  thenn.,  though  the  body  corporate  be  not  direftly 
puty  to  the  fuit.  fioh.  Vi-.  Sand  344 — So,  where  a  dean  and  chapter  brought  an  affjfe,  a  jurof 
v.Uj  chdllAfigto,  bccauic  i.e  wai  brother  to  one  of  the  piebendaries.     Hob.  S7. 

C:;.L::.i57,  If  a  juror  be  challenged  for  being  of  kin  to  one  party,  it  Is  no 
counter-plea  that  he  is  of  kin  alfo  to  the  other  ;  for  the  wfiirg* 
commands  the  fnerifF  to  return  thofe  who  arc  of  kin  to  neither. 

4  All 


An  arbitrator  chofen  by  both  parties,  whether  he  have  treated  Co.Lit.i^s 
©f  the  matter  or  not,  or  chofen  by  one  party,  if  he  has  never  9 '^'^■7^-  ^^ 
treated  thereof,  or  a  commiflioner  chofen  by  one  party  for  exami- 
nation of  witneiTes,  and  appointed  under  the  great  feal,  cannot 
be  challenged  principally;  but  for  fuch  caufe  one  may  be  chal- 
lenged for  favour. 

If  a  juror  be  coufin  to  him  in  reverfion,  it  is  only  a  challenge  Co.  Lit.ijS. 
ro  the  favour,  becaufe  he  in  reverlion  is  not  party  to  the  record  ; 
but  it  is  a  principal  challenge  if  he  be  party  by  voucher,  aid,  or 
receipt. 

It  is  a  principal  caufe  of  challenge,  that  the  juror  is  a  witnefs  Co.Litisy. 
named  in  the  deed,  or  hath  former] v  piven  a  verdicfl  on  the  fame  ^"'-  f ''' 
caufe,  whether  between  the  fame  parties,  or  others;  but  this  is  ^^ 
only  a  challenge  to  the  favour  if  the  record  be  of  another  court, 
and  not  fhewn  forth  ;  but  if  it  be  of  the  fame  court,  it  is  fufhcicnt 
to  fhew  the  day  and  the  term. 

By  the  25  £.  3.  cap.  3.  it  is  ena£ted,  "  That  no  indi£lor  (hail  Sid.  24^- 
*'  be  put  on  inquefts  upon  deliverance  of  the  indi£lees  of  felony 
**  or  trefpafs,  if  he  be  challenged  for  the  fame  caufe  by  him  who 
"  is  fo  indicted."  And  this  hath  been  adjudged  a  good  excep- 
tion not  only  on  the  trial  of  the  fame  inditlmeut,  but  alio  on  the 
trial  of  another  indi6lment  or  aftion,  wherein  the  matter  found 
in  fuch  former  indid^ment  is  either  directly  in  iffue,  or  happens 
to  be  material. 

It  is  a  good  caufe  of  challenge,  that  a  juror  hath  a  claim  to  »  Hawk. 
the  forfeiture  to   be  caufed  by  the  conviiftion,  or  that  he  hath  f"^'*^"*^' 
declared  his  opinion  beforehand  ;  yet  this  has  been  adjudged  to 
be  no  caufe  of  challenge  where  it  hath  appeared  to  proceed  not 
from  any  ill  will,  but  from  a  knowledge  of  the  caufe. 

But  it  is  no  good  cjjufe  of  challenge,  that  the  juror  has  found  2  Hawk, 
others    guilty    on  the  fame  indictment ;  for  the   indictment    in  ^■^'  '  •^3* 
judgment  of  law  is  feveral  againil  each   defendant,  and   every 
one  mult  be  convicted  by  particular  evidence  againft  himfelf. 

It  hs.th  been  ruled  to  be  a  good  challenge  on  the  part  of  the  *  Hawk. 
Iving,  that  the  juror  hath  given  his  dogs  the  names  of  the  king's   /,j/"'^^' 
witnefies. 

Though  the  king  may  take  either  a  principal  challenge,  or  to  a  Hawlt. 
the  favour,  yet  it  is  faid  that  the  fubjedt  cannot  take  a  challenge  ^^'^^  ^;^-*'' 
to  the  favour  againft  the  king,  becaufe  every  one  is  bound  by  his  jj- 
allegiance  to  favour  the  kiqg  :  it  is  faid  to  be  a  principal  chalt 
lenge  againft  the  king,  that  the  jury  is  of  his  livery,  or  his  imr    ■ 
piediate  tenant. 

In  an  information  of  forgery  the  defendant  challenged  one  of  ^^nt.  309. 
the  jury,  for  that  the  profecator  had  been  lately  entertained  at  his  ^^„,'"^to'^yy'* 
houfe  i  and  this  was  admitted  to  the  favour,  though  againft  the  eiu.  663. 
}iing. 

A  juror  was  challenged  becaufe  he  was  tenant  of  a  manor  to  A!;«n,  39. 
which  there  was  a  court-leet,  of  which  the  plaintiff  was  fteward ; 
and  it  was  holdcn,  that  this  was  no  principal  challenge,  but  only 
to  th?  favour. 

^  C  3  Upor> 
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Silk.  152.         Upon  a  trial  at  bar  the  queftion  was,  "wIieLher  the  fair  called 

r^-  '•  IVayh'tll  Fair  ftiould  be  kept  at  JVayhilly  or  at  Anderry^  and  one 

of  the  jury  was  challenged  becaufe  he  lived  at  Wayhill ;  and  the 
objeftion  was,  that  the  fair  occafioned  manui'e  to  improve  the; 
ground ;  on  the  other  fide  it  was  confidered,  that  the  fair  occa- 
sioned trampling  of  the  grafs  •,  and  this  being  a  challenge  to  the 
favour,  two  of  the  jqrors  were  fworn  to  be  triers;  and  their  oath 
was,  Ton  Jhall  luell  and  truly  try  nxrhethe^r  A.  (the  jm-yman  chal-i 
lenged )  Jland  indifferent  between  the  parties  to  this  iffuc. 

Dyer,  45.  a.       Either  party  labouring  a  juror  to  appear,  is  no  caufe  of  chal- 

^}'?-l' .  .     lenee  at  all,  but  a  lawful  act. 

then,  no.  caufe  to  fet  afide  a  verdift.     i  Str.  64-3.     Com.  Rep.  601.] 

6.  Where  the  Degree  and  Quality  of  the  Juror  is  a  good  Caufe 
of  Challenge  ;  and  herein  v/ho  are  exempt  from  ferving  ori 
Juries. 

ViJet^t.  It  feems  to  be  agreed,  that  all  perfons,  whofe  attendance  is 

frniUge,      required  in  the  fuperior  courts  of  juftice,  fuch  as  ferjeants  at  law, 

counfcllors,'  attornies,  and  other  oihcers  of  the  courts,  are  fo  far 

privileged,  as  jiot  to  be  fummoned  on  juries:  alfo,   peers  of  the 

{a)  Dyer,      realm  are  excluded,  as  not  coming  within  the  qualifications  men- 

3^4-  tioned  in  ^he  v/rit,  viz.  ad  faciendum  qiiand.  jurat,  patria ;   for 

\bT''-''Sio\\.    *^^^y  ^^^  "°^  pares  patrixy  but  parcr  of  an  higher  rank  ;  and  there-^ 

Abr.  646.      fore  it  is  clearly  [a)  agre.^d,  that  if  a  peer  be  returned  on  a  jury, 

Cj>.Lit.i57.  ^fj(j  bring  a  writ  cf  privilege,  he  fhall  be  difcharged:    alfo,  it 

6C0!  tt*      feems  to  be  the  [b)  better  opinion,  that  even  without  fuch  a  writ 

jonzi,  153.  he  may  challenge  himfelf,  ov  be  challenged  by  either  party. 

Pafch.  17  But  members  of  the  Houfe  of  Commons  feem  not  to  have  any 

Ed^  %  ■^""   P^'V^^ege  to  be  exempt  from  ferving  on  juries ;  yet  in  the  cafe  of 

Ion's  cdfe.      Sir  Edward  Bainicn,  who   was  returned  on  a  jury  in  B.  R.  the 

court  would  not  force  him  to  be  fworn  againft  his  will,  he  being 

a  parliament-man,  and  the  parliament  then  fitting. 

4  Inft.  269.       Tenants  in  ancient  demefne  are  not  to  be  impanelled  to  appear 

~.|^"V^ "    at  Weftminf.ery  or  elfewhcre  in  any  other  court,  upon  any  inqueft 

{hey  may       or  trial  of  any  caufe. 

haveia  writ  de  nor.  ponendh  inaffifii  O"  jurath  againft  the  fheriff,  or  any  one  who  liath  return  of  writs ;  and 
if  n^twith:'tanding  fuch  writ  the  ihr.riff  will  return  them,  they  may  have  an  attachment,  i  Co.  105.—^ 
A  juror  fuimited  at  the  bar,  that  he  wns  a  tenant  in  antient  demefne,  and  had  his  charter  in  his  hand,  and 
ptJyeJ  to  be  exempted  from  'he  jury,  and  difcharged  ;  but  the  court  did  not  regard  it,  but  caufed  him  to 
J>e  fworn  ;  and  it  wa's  holJen,  that  his  proper  remedy  wa^  againft  the  iTietiff,  and  that  if  he  had  made  de- 
fault and  loft  iffaes,  he  might  ihew  his  charter  in  the  Excliequer  upon  the  amercement  eftreated,  and 

there  he  ihould  be  difchareed.     Leon.  207. By  the  common  law  a  freehold  in  antient  dem°fne 

wa:  not  a  fufficient  qualification  for  a  juror.  9  FI.  7.  I.  pi.  2.  Bro.  Challenge,  157.  Co.Lit.  156.  b. 
JJutitis  made  fo  by  ^  fef  ^  W.  3.  c.  14.     Fide  ante. 

Sid.  1^7.  It  feems  agreed,  that  the  king  by  grant  or  his  charter  may  exempt 

Ravtn  II?    ^^^'  ^^^'°'  ^^  i"ore  from  ferving  on  juries;  but  he  cannot  exempt 

Hard.  3S9,    ^  whole  county  or  hundred,  becaufe  in  fuch  cafe  there  would  be 

^c.  a  failure  of  jufiice  ;  alfo  it  feems,  that  fuch  exemption  does  not  ex-. 

tend  to  jurors  returned  into  the  King's  Bench,  unlefs  there  be  ex- 

prefs  words  including  that  court  i  alfo,  by  the  better  opinion,  the 

■  '      ^'     ■  ■  (heriff 


3lunej^»  '759 

fVieriff"  cannot  return  fuch  privilege  of  exemption,  but  each' par- 
ticular juror  muil  come  in  and  demand  it. 

By  the  ftatute  of  WeJimhiJIer  2.  cap.  30.  it  is  exprefsly  provided,  2  Inft.  .146.. 
**  That  neither  old  men  above  the  age  of  fevcny  years,  nor  per-  ^l^'  ^* 
*'  fons  perpetually  Tick,  nor  thole  who  are  iuhrm   at  the  time  of      ^' 
*'  their  fummons,  nor  thofe  who  do  not  rcfide  in  the  county,  fliall  *  But  che 
*'  be  put  in  juries,  or  in  the  leHcr  aiFifes  :"    In   the   conilrudlion  «='"*'■>  °^ 
of  which  it  hath  been  holden,  that  though  fuc'i  perfons  may  fue  w^iu'^r-."* 
out  a  writ  of  privilege  for  their  difcharge,  grounded,  on  this  ijta-  raliy°exeure, 
tute,  yet  if  they  be  atlually  returned,  and  appear,  they  can  nei-  'f  therein  a 
ther  be  challenged  by  the  party,  nor  excufe  tiicmfelves  from  not  nu'^ter^rc- 
ferving,  it  there  be  not  a  fufficient  numuer  v.icliout  them  *.  maining. 

Clerks  or  perfons  in  (.-;)  holy  orders,  co'-oners,  mimfters  of  the  Dait.  Sher; 
foreft,  oiiicers  of  the  army,  and  other  oihcers  and  minifters  be-  i:^' 
longing  to  the  king,  are  exempt  from  ferving  on  juries.  p.^ij,  gg. 

(j)  Where  before  the  reiurn  the  p.irty  became  aminiitei  0;  the  chuc'i,  and  at  the  day  of  the  return  he 
appeared,  a.j  pray.J  tu  be  ciiichargcd,  acco  ding  to  the  priv..ejje  of  thole  of  the  miniftry  j  the  courC 
would  not  allow  of  his  prayer,  becaiife  that  at  the  time  of  the  pane)  made  he  was  a  hyman.  4  Leon.  150. 
Betcher's  cafe. 

By  the  6  W.  3.  cap.  4.  "  Every  perfon  ufing  and  exercifmg  the 
**  art  of  an  apothecary  m  the  city  of  London^  or  within  feven 
*'  miles  thereof,  being  free  of  the  Ibciety  of  apothecaries  in  the 
**  faid  city,  and  who  (hall  have  been  duly  examined  and  approv- 
"  ed,  ^c.  for  fo  long  time  as  he  (liall  exercife  the  faid  myllery, 
^'  and  no  longer,  Ihail  be  exempred  from  ferving  on  any  jury  or 
"  inqueft  ;  and  other  perfons  exercifmg  the  faid  art  of  an  apothe-« 
"  cary  in  any  other  parts  of  this  kingdom,  who  have  fcrved  as 
**  apprentices  fevcn  years,  according  to  the  ftatute  5  El't%.  cap.  4. 
"  fliall  likewife  be  exempted  from  ferving  on  juries  for  fo  long 
*'  time  as  they  (hall  ufe  and  exercife  the  faid  art,  unlefs.fuch  per- 
*'  fon  voluntarily  confent  to  ferve." 

By  the  7  1^  8  /F'.  3.  cap.  21.  all  reglftered  feamen  are  exempt- 
ed from  ferving  on  juries. 

By  the  7  b""  8  W.  3.  cap.  34.  it  is  enafted,  "  That  no  Quaker, 
"  or  reputed  Quaker,  ftiall  ferve  on  juries." 

7.  Where  from  the  Quality  of  either  Party  it  Is  a  good  Caufe  of 
Challenge,  that  a  Knight  is  not  returned. 

Here  we  muft  obferve,  that  if  a  peer  be  empleaded  by  a  com-"  (.4)Ittwhlo^ 
moner,  yet  fuch  cafe   ftiall  not  be  tried  by  peers,  but  by  a  jury  ^^JjJ^''^"^,^ 
of  the  country;  for  though  the  peers  are  the  proper  pares  to  a  lengeanyof 
lord  of  parliament  in  \^b)  capital  matters,  where  the  life  and  no-  his  peers, 
bility  of  a  peer  is  concerned,  yet  in  matter  of  property  the  trial  J^^^^e'^'peerl 
of  fafts  is  not  by  them,  but  by  the  inhabitants  of  thole  counties  fit  upon  hip,,, 
where  the  faiSls  arife,  fince  fuch  peers  living  through  the  whale  who  are  hi» 
kingdom,  could  not  be  generally  cognifant  of  faCts  arifmg  in  fe-  P^°^"^ 
veral  counties,  as  the  inhabitants  tliemfclves  where  they  are  done;  Moor,  621. 
but  this  want  of  having  noblemen  for  their  jury  was  compenlated  Co.L.t.isS^ 
as  much  as  poflible,  by  returning  perfons  of  the  beft  quality. 

And  th  -refore  if  a  peer  of  the  realm  or  lord  of  parliament  be  Cq.  Lit, 
dfmaudaat  or  plaintifi",  tenant   or   defendant^  there  mi*^  be  a  ^^^J"'      ■ 

^  C  4  kuight        ■  ^^' 
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(<2)  By  24.  knight  (rt)  returned  of  his  jury,  be  the  lord  (3)  fpiritual  or  tcm- 

r  '^\u- ^^'  poral,  elfe  the  array  may  be  quaflied ;  but  (c)  if  a  knight  be  re- 

chaiicnge  is  turned,  although  he  appear  not,  yet  the  jury  may  be  taken  of  the 

takenaway.  refidue ;  and  if  others  be  joined   with   the   lord   of  parliament, 

bifto^  beiii  y^'  ^^  there  be  no  knight  returned,  the  array  fhall  be  quaihed 

indifted  for  agaiuft  all. 

tiefpals,  a  knight  ought  to  be  returned.   Leon.  5.     (<r)  That  if  a  knight  be  but  returned  on  a  jury  when  a 
nobleman  is  concsrned,  it  is  not  maierial  whether  he  appear  and  give  his  verdift  or  no.     Mod.  2j6. 

Co.  Lit.  In  an  attaint  there  ought  to  be  a  knight  returned  of  the  jury* 

J 5*^'  ^'        and  in  a  writ  of  right  four  knights  were  to  be  returned. 

Leon.  303.  *  o  0 

Dalf.  68.     Jenk.  11.89. 

8.  Of  Trials /tr  Medietatem  Lingtidy  where  an  Alien  is  Party. 

By  the  28  E.  3.  cap.  13.  §  2.  it  is  enabled,  **  That  in  all  nlan- 

*'  ner  of  inquelts  and  proofs  which  be  to  be  taken  or  made 

**  againft  aliens  and  denizens,  be  they  merchants  or  others,  as 

<'  well  before  the  mayor  of  the  ftaple  as  before  any  other  juftices 

"  or  minifters,   although  the  king  be  party,  the  one  half  'of  the 

*'  inqueft  or  proof  fhall  be  denizens,  and  the  other  half  aliens, 

**  if  fo  many  aliens  and  foreigners  be  in  the  town  or  place  where 

*<  fuch  inqueft  or  proof  is  to  be  taken,  that  be  not  parties,  nor 

**  with  the  parties  in  contraiSts,  pleas,  or  other  quarrels,  whereof 

•*  fuch  inquefts  or  proofs  ought  to  be  taken  ;  and  if  there  be  not 

**  fo  many  aliens,  then  (hall  be  put  in  fuch  inquefts  or  proofs  as 

**  many  aliens  as  (hall  be  found  in  the  fame  towns  or  places, 

*'  which  be  not  thereto  parties,  nor  with  the  parties  as  aforefaid, 

**  and  the  remnant  of  denizens  which  be  good  men,  and  not  fuf- 

"  picious  to  the  one  party  nor  to  the  other." 

i  Hawk.  In  the  conftru6tion  of  this  ftatute  it  hath  been  agreed,  that  the 

P.c.  C.43.  ftatutes  which  require  that  the  jurors  fhall  have  tenements  to  a 

(^)  And'      certain  value,  do   not  [d)  extend  to  aliens  returned  by  virtue  of 

therefore  it    this  ftatutc,  but  only  to  the  inquefts  to  be  taken  between  deni- 

hath  been      zens,  who  are  to  have  lands  or  tenements  to  the  fame  value  as  in 

adjudged,  , 

quorum  qui-      Otncr  CalCS. 

libet  habeat  quatuor  llbratas  terra,  &c.,  fhall  be  applied  to  the  Englijbonly.     Cio.  Eliz.  27a.  841. 

2  Hawk.  Alfo  it  Is  fettled,  that  thofe  on  the  grand  jury,  or  who  find  an 

P.  c.  c.43.  jndiftment  againft  an  alien,  need  not  be  aliens. 
§36.  fa  > 

a  Hauk.  Neither  is  it  neceflary,  that  the  petit  jury  In  an  a£lion  or  ap- 

P.C.  c.  ^1.3,  pgjjj  jjy  jjj^  alien  againft  an  alien,  fiiould  be  half  aliens,  and  half 

EngUJh ;  for  tlie  words   are,  All  inqtiejls^   &c.  between  aliens  and 

denizens. 
Dyer,2?.pL       If  an  alien  negledl  to  pray  the  benefit  of  the  ftatute  [e)  before 
180.  145      jj^g  return  of  a  common  venire.,  he  can  neither  except  to  fuch  ve^ 

pl.  60.  304  .  r    \   r  r       1  ,■  I- 

pi.  51.  357.  "ii^^f  nor  pray  a  lublequent  proceis  demedieiate  htigua. 

pl.  45.  2  Roll.  Abr.  643.  Cro,  Eliz.  S69.  [e)  If  upon  an  indidtnnent  of  felony  againft  an  alien  be 
plead  not  guilty,  and  a  common  jury  be  returned,  if  he  doth  not  furmife  his  being  an  alien,  before  any  of 
the  jury  fworn,  he  hath  lort  that  advantage;  but  if  he  allege  that  he  is  an  alien,  he  may  challenge  the 
array  tor  that  caufe,  and  thereupon  a  new  precept  or  venire  fliall  iffue,  or  an  award  be  made  of  a  jury  de 
medicate  I'lrgua ;  but  it  is  mote  proper  for  him  to  furaiife  it  upon  his  plea  pleaded,  and  thereupon  lo  pray 
i^.    a.4al.Hift.P.C.Z7a.  ■ 

The 
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The  return  of  a  veuire  de  medietate  lingua:  ouglit  to  [a)  fhew  Cro.  Ella, 
which  of  the  jurors  are  denizens,  and  which  ahens,  and  a  full  ^^^■ 
number  of  each  mull  appear  to  be  fworn ,  if  there  be  not  enough  p,  c  ^c.4.- 
to  make  up  a  full  number  of  fix  denizens  and  fix  aliens,  the  juf-  §  45. 
tices  of  ntfi  pr'ius  (^)  may,  by  conftrudlion  of  the  llatutes  which  ^)  ^"*  t'*!'* 
gave  a  tales  de  circumjlantibus^  award  fuch  tales  for  fo  many  deni-  mi'freturV  * 
^ens  and  aliens  as  ihall  be  wanting.  is  helped  by 

vcrdid  in 
cafes  within  the  ftatutes  of  jeofail.     Cio.  Eliz.  84.     (i)  10  Co.  104.     Cro.  Liia.  30c. 

If  on  a  venire  of  half  denizens  and  half  aliens  the  (herifF  re-  a  Roll, 
turn  twelve  all  aliens,  and  among  them  feme  who  in  truth  are  not  ■^^'■'  ^'13« 
fuch,  the  party  fliall  not  be  concluded  by  fuch  return,  but  may 
notwithftanding  challenge  the  zjxzj  for  vjrant  of  a  fuiHi;ient  num? 
ber  of  aliens. 

Some  of  the  precedents  of  awards  of  venires  de  medietate  lin^  %  H^vk. 
gu£  mention,  that  the  aliens  to  be  returned  fhall  be  of  the  fame  ^■^'  '^'Vl' 
country  whereof  the  party  alleges  himfelf  j  but  others  diredl  ge-  ^*^* 
nerally,  that  one  half  of  the  jury  fliall  be  aliens,  without  fpecify- 
ing  any  particular  country  ;  and  thefe  laft  feem  moft  agreeable  to 
the  ftatute,  and  to  be  confirmed  by  the  late  pr^dlice,  and  great 
number  of  authorities. 

It  hath  been  holden,  that  denizens  fo  made  by  letters  patent  2  Hawk. 
are  denizens  within  the  intent  of  this  ftatute ;  aTfo,  that  before  ^-  ^-  '•  43* 
the  union  of  England  and  Scotland  under  James  I.  a  Scot  was  not 
an  alien  within  the  meaning  of  this  fiiatute.  . 

It  hath  been  holden,  that  as  to  treafon  this  ftatute  is  repealed  ^  Hal.  Hift; 
by  I  ^  2  Ph.  &  Mar.  cap.  10.  which  requires  that  triajs  of  trea-  ^'^'  ^J'* 
fon  (hall  be  according  to  the  common  law.  P, C.  c. 41.  §37. 

By  the  l  ^  2  P.  (5*  M.  cap.  4.  §  3.  b*  5  ^/.  cap.  20.  §  3.  Egyp- 
tians are  to  be  tried  by  the  inhabitants  of  the  county  or  place 
where  they  fliall  be  taken,  and  not  ^er  medietatem  lingua, 

9.  Of  Peremptory  Challenges. 

By  the  common  law,  in  all  capital  cafes  (in  which  only  pe-  Lamb.  ^, 
remptory  challenges  were  allowed)  the  prifoner  could  challenge  *^'  '4- 
thirty-five  peremptorily  j  and  this  was  becaufe  the  trial  by  the 
petty  jury  came  inftead  of  the  ordeal,  and  the  petty  jury  of  twelve 
being  after  the  manner  of  the  canonical  purgation,  and  becaufe 
the  whole  pares  were  not  on  his  jury,  but  only  a  feled:  number 
was  chofen  by  the  criminal  himfelf,  as  was  ufual  among  the  ca- 
jionifts,  therefore  they  took  a  middle  way,  and  gave  the  defend- 
ant liberty  to  challenge  peremptorily  any  number  under  three  ju- 
ries, four  juries  beiug  as  many  as  generally  appeared,  to  make  the 
total  pares  of  the  county. 

This  kind  of  challenge,  as  has  been  obferved,  was  allowable  2  Hal.  Hift. 
by  the  common  law  in  all  capital  cafes,  both  upon  indictments  ^J- *  ^^^* 
and  appeals,  and  alfo  in  mifprifion  of  high  treafon ;  but  it  was  p.  c,  c.a^ 
enadted  by  33  H.  8.  cap.  23.  §  3.   That  it  Jljould  not  be  allowed  in  §  5. 
any  cafes  qf  high  treafon^  nor  mifprifiQn  of  high  treafon  s  which  fta- 
tute 
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P.  C.  267, 
a  Hawk. 
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tute  being  repealed  by  i  PhJ^  Mar.  cap.  10.  the  ancient  courfc 
of  the  common  law  as  to  trials  of  treafon  is  i"eilored,.and  confe- 
quently  fuch  challenge  revived  ;  but  it  is  made  a  doubt,  whether 
by  any  flatute  it  is  revived  in  cafe  of  mifprifion  of  treafon,  the 
ftatute  I  Ph.  y  Mar.  cap.  10.  not  extending,  as  it  is  faid,  to  mif- 
prifion of  high  treafon. 

It  is  enabled  by  22  H.  8.  cap.  14.  §  7.  made  perpetual  by 
32  i/.  8.  cap,  3.  that  no  perfon  arraigned  for  any  petit  treafon, 
murder,  or  felony,  be  admitted  to  any  peremptory  challenge  above 
the  number  of  twenty  -,  but  it  has  been  holden,  that  i  Cff  2  Ph. 
^  Mar.  cap.  10.  §  7.  which  reilores  the  courfe  of  the  common 
law  as  to  trials  of  treafon,  has  revived  the  old  challenge  of  thirty- 
five  in  trials  of  petit  treafon ;  and  therefore  it  is  agreed,  that  at 
this  day,  in  cafes  of  high  treafon,  and  petit  treafori,  the  prifoner 
may  challenge  thirty-five  peremptorily,  and  twenty  in  all  other 
capital  offences. 

This  peremptory  challenge  fcems,  by  the  better  opinion,  to  be 
only  allowable  when  tlie  prifoner  pleads  the  general  illue  ;  there- 
fore by  the  common  law,  if  a  man  were  outlawed  of  felony  or 
treafon,  and  brought  a  writ  of  error  upon  the  outlawry,  and  af- 
figned  fome  error  in  fa61:,  whereupon  iilue  was  joined,  he  could 
not  challenge  peremptorily  j  the  like  law  if  he  had  pleaded  any 
foreign  plea  in  bar  or  in  abatement,  which  went  not  to  the  trial 
of  the  felony,  but  of  fome  collateral  matter  only. 

high-treafon  ;  and  upon  a  collateral  ifJue  that  he  was  not  the  fanrie  perfon,  a  peiemptory 
challenge  wai  inlilled  upon,  which  was  reful'cd  by  Lee,  C.  J.     i  Dl.  Rep.  4.  6.     Folt.  Cr.  Lao.-.  40.] 


s  Hal.  Hift. 

257. 

2  Hawk. 
P.C.  C.43. 
^  7.,  and 
feveral  au- 
thorities 
there  cited. 
[Charles 
Radcliffe 
had  been 
convidted  of 
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There  feems  to  be  fome  diverfity  of  opinions  in  cafe  of  a  pri- 
foner's  challenging  peremptorily  more  than  he  is  allowed  by  law; 
and  herein  my  Lord  Hale  lays  down  the  law  to  be,  that  at  com- 
mon law  if  the  prifoner  peremptorily  challenged  above  thirty-five 
perfons,  and  infilled  upon  it,  and  would  not  leave  his  challenge, 
then  in  cafe  of  an  indi£tment  of  high  treafon  it  amounted  to 
tiihil  dicitf  and  judgment  of  death  fliouid  be  given  again  ft  him; 
but  in  cafe  of  petit  treafon  or  felony,  the  prifoner  anciently  was 
put  to  peine  fort  ^  dure,  as  declining  the  trial  the  law  appointed  ; 
the  confequence  whereof  was  only  the  forfeiture  of  his  goods,  but 
it  amounted  to  no  attainder,  and  confequently  no  efcheat  of  his 
lands;  and  thus,  fays  he,  the  pradlice  was  until  the  beginning  of 
the  reign  of  if.  7.  but  afterwards,  by  the  advice  of  all  the  judges 
of  both  benches,  it  was  refolved,  that  the  party  fo  peremptorily 
challenging  above  thirty-five,  fliould  have  judgment  of  death,  and 
that  it  amounted  to  an  attainder  ;  for  having  pleaded  to  the  felony, 
and  put  himfelf  upon  the  country,  here  could  be  no  (landing 
mute  ;  and  therefore  the  judges  refolved  on  this  courfe,  as  molt 
confonant  to  law,  to  be  praclifed  in  all  circuits  ;  but  for  all  this, 
adds  he,  the  better  opinion  of  later  times,  as  well  as  of  former 
is,  that  the  judgment  in  the  cafe  of  fuch  a  peremptory  challenge 
of  above  thirty-five  at  the  common  lav/,  in  cafe  of  felony,  was 
not  an  attainder  but  only  penance,  to  which  the  party  v/as  awarded 
V/ithput  having  ^ny  jury  impanelled, 

Thei-Q 
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There  feems  nlfo  fome  diverfity  of  opinions,  as  to  what  Is  to  j'Hai.  Hi(t. 
be  done  with  a  prifoner  who,  fmce  the  ftatute  of  22  H.  8.  cap.  14.  ^-  ^-  ^9^- 
challenges  i^bout  twenty  in  felony ;  and  herein  the  better  opinion  2  Hawk, 
ifeems  to  be,  that  he  fliall  neither  forfeit  his  goods,  nor  have  judg-  H.  c.  c.43. 
ment  of  death,  nor  of  peine  fort  $5*  dure,  but  fhall  only  be  over-  ^9-    4BI. 
ruled  as  to  his  challenges,  fo  far  as  they  exceed  twenty,  and  put 
upon  his  trial ;  and  herewith  agrees  my  Lord  Haie^  and  that,  he 
fays,  for  two  reafons ;   i .  Becaufe  the  ilatute  hath  made  no  pro- 
vifion  to  attaint  the  felon,  if  he  challenges  above  the  number  of 
twenty.     2.  Becaufe  the  words  of  the  flatute  of  22  H.  8.  cap.  14. 
are,  Ikat  he  be  not  admilted  to  challenge  above  the  number  of  twenty ; 
fo  that  if  he  challenge  above  twenty  peremptorily,  his  challenge 
ihall  only  be  difallowed. 

If  twenty  men  are  indi£led  for  the  fame  offence,  though  by  iHal.  HJil. 
one  indittment,  yet  every  prifoner  is  allowed  his  peremptory  chal-  ^-C.  268. 
Jenge  i  and  if  tliere  be  but  one  venire  fac.   awarded  to  try  them, 
the  perfons  challenged  by  any.  one  fhall  be  withdrawn  againfb 
them  all. 

If-<^.  be  indicted  and  plead  not  guilty,  the  jury  appear,  he  aHal.  Hift. 
challenge  fix  of  the  jury  for  caufe,  and  the  caufe  be  found  infuf-  ^'  ^'  ^7°' 
ficient,  and  the  fix  be  fworn,  and  the  reft  of  the  jury  challenged 
off,  whereby  the  inquefh  remains  pro  defectu  juratoriim ;  a  tales 
granted,  and  the  jury  appear  ;  the  prifonrr  may  challenge  peremp- 
torily any  of  the  fix  that  were  before  challenged,  for  caufe  allowed 
and  fv^orn,  for  it  is  poffible  a  new  caufe  of  challenge  may  inter- 
vene after  the  former  fwearing  ;  but  if  a  man  challenge  him  for 
caufe,  he  mull  fliew  a  caufe  happened  after  the  former  fwearing. 

But  if  the  prifoner,  upon  the  firfl  panel,  had  challenged  for  in-  ^  Hal.  Hit. 
fiance  fifteen  peremptorily,  and  then  the  jury  remains  for  default  ^'  ^■'  -T^- 
of  jurors,  and  a  dijh-ingas  with  a  forty  tales  is  granted,  he  fhall 
challenge  peremptorily  no  more  than  will  fill  up  his  number,  viz, 
in  cafe  of  felony,  at  this  day,  five  more,  and  in  cafe  of  treafon,  or 
petit  treafon,  twenty  more,  to  make  up  his  full  number  of  twenty 
peremptory  challenges  in  the  firft  cafe,  and  thirty-iivc  in  the  lafl. 

10.  Of  Challenges  by  the  King. 

The  king,  or  any  one  on  his  behalf,  may,  on  fufHcient  caufe,  Co.Ut.\tfi. 
challenge  either  the  array,  or  the  polls,  in  the  fame  manner  as  a  ^  j?'^'  ^V* 
private  perfon  may  ;  alfo  by  the  common  law,  the  king,  without  p.  c.271.* 
afligning  any  reafon,  but  barely  alleging  quod  non  fnnt  boni  pro  rege 
might  have  challenged  peremptorily  as  many  as  lie  thought  proper. 

But  thts  is  remedied  by  33  E.  \.  flat.  4.  commonly  called  ordi- 
natio  de  inquififtonibus,  which  ena£leth  as  follows  ;  "  Of  inquefts  to 
"  be  taken  before  any  of  the  juftices,  and  wherein  our  lord  the 
'*  king  is  party,  howfoever  it  be,  it  is  agreed  and  ordained  by  the 
"  king,  and  all  his  counfcl,  ;hat  from  henceforth,  notwithilrfhding 
*'  it  be  alleged  by  them  that  fue  for  the  king,  that  the  jurors  of 
*'  thofe  inquelts,  or  fome  of  them,  be  not  inditfercnt  for  the  king, 
*f  yet  fuch  inqueils  fhall  not  remain  untaken  for  that  caufe  ;  but 
♦'  if  they  that  fuc  for  the  king  will  challenge  any  of  thofe  jurors, 

^'  they 
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"  thcT  fr.iH  aflign  df  their  challenge  a  catjfc  certain,  and  the  truth 

«*  <rf  the  fame  challenge  fhall  be  inquired  of  according  to  the  cof- 

"  torn  of  the  court." 

>!oor,  Mc,        In  the  conilruction  cf  this  (latute  it  hath  been  clearly  fettled, 

C«-LtM59.  ijjjj  t}^  words  thereof  being  general,  it  extends  to  all  caufes,  a« 

well  criminal  as  civU,  whereto  the  king  is  party. 

Co  Lit- If  &.       It  hath  alfo  been  agreed,  and  is  now  the  ellabliihed  practice  of 

^f^^3*9-    the  courts,  that  if  the  king  challenge  a  juror  before  the  panel  is 

S'li^fi/'  perofed,  he  needs  not  (hew  any  caufe  of  his  challenge  till  the 

a  Hai.  Hitt.  whole  panel  be  gene  through,  and  it  appear  that  there  will  not  be 

p.  C.  171.    ^  £j^j  :.^j.y  ^t}jo^t  xh^  pcTlon  fo  challenged  ;  and  if  the  defendant, 

in  order  to  oblige  the  king  to  (hew  cauie  preientlij  challenge  tmts 

paravsilff  yet  it  hath  been  adjudged,  that  the  defendant  (hall  be 

firft  put  eo  (hew  all  his  caufes  of  chailengej  before  die  king  need 

to  fhew  any. 

1 1 .  At  what  Time  a  Challenge  is  to  be  takem 

H?k.  135.         It  is  laid  down  as  a  rule,  that  there  can  be  no  challenge  either 

y^^*?^      to  the  array,  or  polls,  before  a  full  jury  appears ;  and  therefore  ift 

a  cafe  where  the  plaintidF,  after  he  had  prayed  a  taUs^  challenged 

the  array  thereof  for  partiality  in  the  fheriff;  though  it  was  ob- 

jecied,  that  this  being  by  his  own  defire,  he  was  afterwards  eftop- 

ped  to  take  any  exceptions  to  the  iherlff;  vet  the  challenge  was 

allowed  good,  and  the  venire  directed  to  the  fheriffs  5  for  if  he  had 

not  prayed  a  taUs,  there  could  not  hare  been  a  foil  jury,  and  then 

there  could  be  no  challenges. 

Co.  LH.  Alfo,  it  is  laid  down  as  a  rule,  that  no  juror  can  be  challenged. 

35^- ••         without  confent  after  be  hath  been  fwom,  either  in  a  criminal  or 

Cro.  Ci!-!      <^^'  CiiCy  or  eith^  at  the  fuit  of  the  king  or  fubjcck,  whether  oa 

»ji.  the  fame  dar,  or,  according  to  the  better  opinion,  on  a  former  on 

^RoJ?"*     ^^  ^^^^  ^^»  unlefs  it  be  for  fome  caufc  which  happened  fince  he 

Aht.  65S.     ^"^  fwom. 

je&k.  313.     sBro«9L>75.     »  Hal.Hlfb.  P.  C.  1-4. 

Ca  Lit.  He  who  hath  fevcral  cauies  of  challenge  againft  a  juror  muft 

»>2-  ^         take  them  all  at  once. 

Co.  Lit.  If  a  juror  be  challenged  by  one  party  and  found  indifferent,  the 

'^*  *•         other  party  may  challenge  him  afterwards. 

Co,  L-'t.  In  cafe  of  treafon,  or  felon  v,  if  the  prifooer  challenge  a  juror  for 

^5»-  *•        caufe  which  is  held  infuficient,  he  may  afterwards  challenge  him 

peremptorily. 
Co.  Lit-  A  challenge  for  the  hundred  muft  be  taken  before  fo  many  be 

y^*^       fwora  as  will  ferve  for  hundredors,  or  elfe  the  party  lofeth  the  ad* 
ftat.4Aaa.  vantage  thereof. 
C.16.  ^6.     bxjfC.z..     c.  iS.  ^  3. 

Co-  Ux.  Aft^  a  challenge  to  the  array,  the  pirty  may  challenge  the  polls; 

*-  •  *-        but  after  a  challenge  to  the  polli,  there  cln  be  no  challenge  to  the 

j2.  How 


12.  How  fuch  Challenge  is  to  be  tried. 

Here  we  muft  take  notice,  that  a  principal  caufe  of  challenge  Co. Lit.  155. 
is  grounded  on  fuch  a  manifeft  prefumption  of  partiality,  that  ^57-  *»• 
if  it  be  found  true,  it  unquellionably  fets  afide  the  array,  or  the 
juror,  without  any  other  trial  than  its  being  made  out  to  the  fa- 
tisfaclion  of  the  court,  before  which  the  panel  is  returned ;  but  a 
challenge  to  the  favour,  where  the  partiality  is  not  apparent,  mull 
be  left  to  the  difcretion  of  the  triers. 

If  the  array  be  challenged,  it  lies  in  the  difcretion  of  the  court  2  Roll, 
how  it  lliall  be  tried  ;  fometimes  it  is  done  by  two  attornies,  fome-  Rep.  363. 
times  by  two  coroners,  and  fometimes  by  two  of  the  jury;  with  ^  Hal.  HaU 
this  difference,  that  if  the  challenge  be  for  kindred  in  the  flieriff,  P.  C.  275. 
it  is  moll  fit  to  be  tried  by  two  of  the  jurors  returned;  if  the 
challenge  found  in  favour  of  partiality,  then  by  any  other  two  af- 
frgned  thereunto  by  the  court. 

As  to  a  challenge  to  the  polls,  if  a  juror  be  challenged  before  C0.Lit.15Sj- 
any  juror  fworn,  two  triers  fhall  be  appointed  by  the  court;  and  *Hai. Hiii. 
if  he  be  found  indifferent,  and  fworn,  he  and  the  two  triers  (hall     *    '*'^* 
try  the  next  challenge  ;  and  if  he  be  tried,  and  found  indifferent, 
then  the  two  firft  triers  (hall  be  difcharged  and  the  two  jurors 
tried  and  found  indifferent  (hall  try  the  reft. 

If  the  plaintiff  challenge  ten,  and  the  prifoner  one,  then  he  zHai.  Hift. 
that  remains  (hall  have  added  to  him  one  chofen  by  the  plaintifT  ^"  ''•  *75- 
and  another  by  the  prifoner,  and  they  three  (hall  try  the  chal- 
lenge ;  if  fix  be  tworn,  and  the  reft  challenged,  the  court  may 
alTign  any  two  of  the  fix  fworn  to  try  the  challenges. 

The  triers  cannot  exceed  two,  unlefs  it  be  by  confent ;  which  Co.  Lit. 
was  taicen  up  in  imitation  of  the  trial  of  the  fummons  of  the  /'"f'/'^h- 
party,  which  was  by  two  perfons ;  this  being  {a)  wliether  fuch  a  oith  is,  You 
juror,  as  was  defcribed  in  the  writ,  was  warned,  viz.  one  per  qu.  fl><>ii  well 
rei  verit.  melius  fdri  poterity  ^c.  whethe'/>4^ 

the  juryman  challenged,  tfand  indifferent  between  ihe  parties  to  this  iffue.     Salk.  i  j2.  p!.  i Where 

a  challenge  is  to  the  array  for  favour,  the  plaintiff  may  cither  contlfs  it,  or  plejd  to  it ;  if  he  pleads,  the 
judges  aflign  triers  to  try  tiie  ariay,  who  feidom  exceed  two,  and  being  chofen  and  fworn,  the  afTociate, 
or  cleric  in  court,  doth  declare  and  rehearfe  unto  thenn  the  matter  and  caufe  of  the  challenge,  and  after  he 
Ikath  fo  done,  concludes  to  them  thus  ;  and  fo  your  charge  is  to  inquire,  whether  it  bt-  an  impartial  array 
or  a  favourable  one;  and  if  they  affirnn  it,  the  clerk  enter  j  underneath  the  challenge  ajprmatur  j  but  if  the 
triers  find  it  favourable,  then  thus,  calumr.ia  vera,     1'ritih  ftr  Pais,  165. 

The  triers,  as  far  as  they  a£t  therein,  are  ofEcers  of  the  court.  Palm,  ^^> 
and  liable  to  be  punlfhed  for  any  mifdemefnour ;  alfo  it  is  faid,  (^)  ^^'i"' 
[b)  that  if  they  find  againft  law,  and  the  direction  of  the  court,  they  are  not 
ihey  may  be  fined  and  imprifoned.  in  this  re- 

fpc<it  to  be 
conndeirJ  as  jurors,   and  afling  in  a  judicial  capacity  P 

The  truth  of  the  matter  alleged  as  caufe  of  challenge,  mu(t  C0.Lit.r58. 

be  made  out,  by  (<:)  witnefTes,  to  the  fatisfaftion  of  the  triers  ;  J''.^''^  f"^ 

alfo  the  juror  challenged  may,  on  a  -voir  dire,  be  afked  fuch  quef-  galk'.  153'. 

tions  as  do  not  tend  to  infamy  or  difgrace  ;  fuch  as,  whether  he  pi-  3. 

hath  a  freehold,  whether  he  hath  an  intereft  in  the  caufe  ;  and  ^"^^  l^^^^e 

ia  a  civil  caufe,  whether  he  hath  given  his  opinion  before-hand  t"p:gve"dic 

upon 
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challenge  is  Upon  the  right,  which  he  might  have  done  as  arbitrator  between 
fufficient.      theparties. 

Show.  173.  '■ 

Keeling,  9.        But  in  no  cafe  can  a  juror  be  aflced,  whether  he  hath  been 
•Triaisfer      whipped  for  larceny,  or  convidt  of  felony,  or  whether  ever  he 
""*   ^  '     was  committed  to  Bridewell  for  a  pilferer,  or  to  Newgate  for  clipping 
and  coining,  or  whether  he  is  a  villein  or  outlawed;  becaufe  thefe 
kind  of  queftions  tend  to  make  a  man  dlfcover  that  of  himfelf 
{a)  Salk.       which  tends  to  his  difgrace  ;  alfo  it  was  holden  in  {a)  a  trial  for 
^53- P'-  3-     high  treafon,  that  the  prifoner,  in  order  to  challenge   a  juror, 
could  not  aflc  him,  whether  he  had  not  declared  his  opinion  be- 
fore-hand   that  he    was  guilty,    or   would    be    hanged,    becaufe 
thefe  queftions  tend  to  reproach,  as  charging  him  with  a  mifde- 
mefnour. 
Skin.  loi.        If  a  challenge  be  taken,  and  the  other  fide  demur,  and  it  be 
pi.  19.         debated  and  the  judge  over-rule  it,  it  is  entered  upon  the  oriijinal' 

Hutt.  34.  J  1   -c  r        ■         ■  1/7  t'^'i 

(/;)  That  record  ;  and  ir  at  mj:  pnusy  it  appears  upon  the  pojtea  what  the 
fuch  Liii  judge  hath  done  ;  but  if  the  judge  over-ruled  the  challenge  upon 
thafheover    ^'^^^^^  without  a  dcmurrcr,  then  it  is  proper  for  [b]  a  bill  of  ex- 

ruled  the         CCptionS. 

challenge,  not  quod  recuf.  the  challenge.     Skin.  ici. 

3Leon.  222.  It  is  faid,  that  a  demurrer  upon  a  challenge  is  not  like  to  a 
demurrer  upon  a  plea ;  for  in  cafe  of  a  demurrer  upon  a  chal- 
lenge, as  foon  as  the  demurrer  is  agreed  on  at  the  bar,  it  is 
good  enough,  without  other  clrcumftances,  fuch  as  counfel's 
hand,  ^c.  and  the  prothonotaries  of  right  ought  to  enter  fuch 
demurrer. 


(F)  How  Jurors  are  to  be  impanelled  and  fworn, 

T>Y  the  2  Geo.  cap.  2^,  §  ii,  it  is  enacted,  "That  the  name 
^~^  "  of  each  and  every  perfon  who  fliall  be  fummoned  and  im- 
'*  panelled,  with  his  addition  and  the  place  of  his  abode,  {hall 
*'  be  written  in  feveral  and  diliindt  pieces  of  parchment,  or 
*'  paper,  being  all,  as  near  as  may  be,  of  equal  fize  and  bignefsj 
*'  and  fhall  be  delivered  to  the  marflial  of  fuch  judge  of  aflife  or 
*'  nifi  prius,  or  of  the  faid  great  feffions,  or  of  the  fefiions  of  the 
*'  faid  counties  palatine,  who  is  to  try  the  caufes  in  the  faid 
'*  county,  by  the  under-fherifF  of  the  faid  county,  or  fome  agent 
'*  of  his,  and  (hall,  by  dire£tion  and  care  of  fuch  marfhal,  be 
**  rolled  up  all,  as  near  as  may  be,  in  the  fame  manner,  and  put 
**  into  a  box  or  glafs  to  be  provided  for  that  purpofe  ;  and  when 
*'  any  caufe  (liall  be  brought  on  to  be  tried,  fome  indifferent  per- 
"  fon,  by  direftion  of  the  court,  may  and  fhall,  in  open  court, 
*'  draw  out  twelve  of  the  faid  parchments,  or  papers,  one  after 
"  another ;  and  if  any  of  the  perfcns,  whofe  names  fhall  be  fo 
*'  drawn,  fhall  rwt  appear,  or  be  challenged  and  fet  afide,  then 
"  fuch  further  number,  until  twelve  perfons  be  drawn,  who 
**  fhall  appear,  and,  after  all  caufes  of  challenge,  fhall  be  allowed 
*'  as  fair  and  indifferent  j  and  the  faid  twelve  perfons  fo  firft 
5  «*  drawn 
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*=  dnwn  and  appearing,  and  approved  as  indifferent,  tlicir  names 
^*  being  marked  in  the  panel,  and  they  being  fworii,  ihall  be  the 
*'  jury  to  try  the  faid  caufe ;  and  the  names  of  the  perfons  fa 
*'  drawn  and  fworn  {hall  be  kept  apart  by  themfelves,  in  feme 
**  other  box  or  glafs  to  be  kept  lor  that  purpofe,  till  fuch  jury 
**  fhall  have  given  in  their  verdict,  and  the  fame  is  recorded  j  or 
**  until  fuch  jury  fliall,  by  confent  of  the  parties,  or  leave  of  the 
**  court,  be  difcharged ;  and  then  tlie  fame  names  fhall  be  rolled 
"  up  again  and  returned  to  the  former  box  or  glafs,  there  to 
*'  be  kept  with  the  other  names  remaining  at  that  time  un- 
*'  drawn  ;  and  fo  toties  quottes^  as  long  as  any  caufe  remains  then 
'*  to  be  tried." 

^12.  Provided,  "  That  if  any  caufe  fhall  be  brought  on  to  be 
**  tried  in  any  of  the  faid  courts  refpe6lively,  before  the  jury  in 
**  any  other  caufe  fliall  have  brought  in  their  verdi£t,  or  be  dif- 
*'  Ciiarged,  it  (liall  and  may  be  lawful  for  the  court  to  order 
*'  tv.'elve  of  the  refidue  of  the  parclmients,  or  papers,  not 
"  containing  the  names  of  any  of  the  jurors  who  fhall  not 
*'  have  fo  brought  in  their  verdi£l,  or  be  difcharged,  to  be  drawn 
'*  in  fuch  manner  as  is  aforefaid,  for  the  trial  of  the  caufe  which 
*'  (hall  be  fo  brought  on  to  be  tried." 

In  capital  cafes  the  llieriff  returns  the  panel  of  the  jury,  v/ho  r  Hal.  Hlil. 
being  called,  and  appearing,  the  prifoners  are  told  by  the  clerk,  f\^R*^-V 
that  thefe  good  men  now  called,  and  appearing,  are  to  pafs  on  thirteen  are 
their   liycs  and  deaths,  therefore  if  they   will  challenge  any  of  by  mlibke 
them,  they  are  to  do  it  before  they  are  fworn  1  and  if  no  chal-  '}''°'^".'  ^^% 

11-1  1         •  11  11  1  •      'Wearing  of 

lenge  lander,  the  jury  are  commanded  to  look:  on  the  pri-  thciaiiby 
foners,  and  then  feverally  twelve  of  them,  (a)  neither  more  nor  n-.lftake  is 
lefs,  are  fworn.  ^^^^ 

twelve  {h?.\\  fervc. But  if  eleven  be  fworn  by  miftake,  no  vcrciiifl  can  be  taken  of  the  eleven; 

and  if  it  be,  it  is  error  ;  anJ  io  in  a  preTentment ;  but  if  iwelve  be  recorded  fworn,  no  averni'  nt  lies  that 

one  was  unfworn. Upon  not  guilty  pleaded,  ti\elve  aic  f^^orn  to  try  the  ifToe  ;   afcer  their  departure 

one  of  the  twelve  leaves  his  companions,  v\hich  being  difcovered  to  the  court,  by  confent  of  all  parries, 
B.,  another  of  the  panel,  is  fworn  in  the  place  of  yi/.,  and  afterwards^,  returns  to.his  companions,  which 
being  made  known  to  the  court,  A-  is  called  and  examined,  ".vhy  he  departed  ;  he  ar.fwered,  to  dtink; 
and  beint;  examined  whether  he  had  fpoken  with  the  defendant,  denied  it  upon  his  rath  ;  whereupon  B. 
was  difcharged  from  giving  any  verdidt,  and  the  verd.dt  taken  of  ^a.,  and  the  ether  eleven,  and  A.  fined 
for  his  contempt.     2  Hal.  Hift.  P.  C.  296. 

Although  there  be  twenty  prifoners  at  the  bar  for  feveral  felo-  a  Hal.  Hift. 
nies,  and  the  oath  be  general  to  try  between  the  king  and  the  pri-  |v  ^ *  ^54- 
foners  at  the  bar,  yet  the  jury  is  to  inquire  of  no  [b)  more  than  ccptionwas 
what  they  are  particularly  charged  with;  and  therefore  though  tjkentoa_ 
twenty  have  pleaded,  and  (land  at  the  bar  when  the  jury  is  fworn,  J"  f^^^^  '" 
yet  the  court  may  (lay  any  number  of  the  prifoners,  and  fo  the  cour-,  that 
jury  ftand  ciiarged  with  no  more  than  what  are  thus  particularly  itwastwdve 
charged  upon  them;  and  when  they  go  from  the  bar,   and  have  f^^a/i^v'/r 
brought  in  their  verdi£l  touching  thefe  particulars  charged  upon  &c.  without 
them,  then  if  the  fame  jury  pafs  upon  the  remaining  prifoners,  faying  «</ 
yet  they  are  to  be  called  over  again,  and  the  prifoners  reminded  VJ^J.^n/ 
of  their  challenges  and  the  jury  fworn  de  novo  upon  the  trial  of  dkcnd  ;  and 
the  reft  of  the  prifoners.  '^^'^  ^'^s 

error  3  for  they  might  be  fw«m  in  another  caufe  at  the  fame  court  j  and  the  differcice  wa:  faid  to 

bs 
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be  betwixt  a  jury  in  criminal  and  civil  matters ;  for  the  oath  which  the  jury  take  In  criminal  matters,  U 
that  they  flia"  truly  try  and  true  deliverance  make  of  the  prifoners  at  the  bar,  6ifc.,fc)  the  court  may  charge 
them  with  as  many  prisoners  as  they  think,  lit ;  but  in  civil  matters  the  jury  muft  be  fAora  awew  in. 
e.ery  feveral  cafe.     Mich.  Z9  Car.  2.  in  C.  B.  Watfon  and  Goodman. 


(G)  How  to  be  kept  and  difcharged. 

«Hai.  Hlft.  TT7HEN  the  jurors  depart  from  the  bar,  (a)  a  bailiff  ought  to 
f '  S^  *96-      ^^    be  fworn  to  keep  them  together,  and  not  to  fufFer  any  to 

ta)  That  a      /•       1        •  1      i_  b  >  ; 

bailiff  is  to    ipeak  with  them. 

be  fwum  in  a  civil  as  well  as  a  criminal  cafe.     Palm.  3So. 

2  Hal.  Hift.       After  their  departure  they  may  defire  to  hear  one  of  the  wit* 

^i>)^T\'^^'  "^^^^  ^g'^i"?  3nd  it  {hall  be  granted,  fo  he  deliver  his  teftimony 

fore  in  a  in  (^)  Open  court ;  and  alfo  they  may  defire  to  propound  queftions 

civil  cafe,  to  the  coutt,  for  their  fatisfa£tion,  and  it  fhall  be  granted,  fo  it 

vrherethe  bg  in  Open  court. 

jury  with-  * 

drew  to  confer  about  their  verdi£l,  one  of  the  witnefles,  that  was  before  fworn,  on  the  part  of  the  de- 
fendant, was  called  by  the  jurors,  and  he  recited  again  his  evidence  to  them,  and  they  gave  their  verdidl 
for  the  defendant  5  and  complaint  being  made  to  the  judge  of  aflife  of  this  mifdemelnour,  he  examined 
ths  jury,  who  confeffed  all  the  matter,  and  that  the  evidence  was  the  fame  in  effe£l  that  was  given  before, 
&  non  a'.ia  nee  di-verfa  ;  and  this  matter  being  returned  upon  the  pofiea,  the  opinion  of  the  court  was,  that 
the  verdidl  was  not  good,  and  a  -venire  fae.  de  novo  was  awarded.     Cro.  Eliz.  189.     Metcalfe  and  Dean. 

Co.  Lit.  The  jury  muft  be  kept  together  without  meat,  drink,  fire,  or 

-^Hai^Hift    ^^"^^^>  ^^^^  '^^y  ^^^  agreed. 

P.O.  297.     See  Obfeivations  on  the  Sututcs,  302.  note  {k)y  for  the  origin  of  this. 

Saik.  201.  So,  in  an  Inferior  court,  if  the  jury  will  not  agree  on  their 
P^"  3'  verdiil,  the  way  is,  as  in  other  coTirts,  to  keep  them  without 

meat,  drink,  fire,  or  candle,  till  they -agree  *,  and  the  fteward  may 
from  time  to  time  adjourn  the  court  till  fuch  agreement. 
Vent.  97.  If  they  agree  not  before  the  departure  of  the  juftices  of  gaol- 

v^'c  2^'^'  ^^^'•'^^'■y  i'^^o  another  county,  the  fheriff  muft  fend  them  along  with 
But  it  is  '  them  in  carts,  and  the  judge  may  take  and  record  their  verdict 
made  a         in  a  foreign  county. 

whether  in  fuch  cafes  the  feifion  may  be  adjourned  before  the  verdift  taken. 

2  Hal.  Hlft.       If  there  be  eleven  agreed,  and  but  one  diflentlng,  who  fays  he 

P.  c.  297.    ^-jU  rather  die  in  prifon,  yet  the  verdict  fhall  not  be  taken  by* 

eleven,  no  nor  yet  the  refufer  fined  or  imprifoned  ;  and  therefore, 

where  fuch  a  verdict  was  taken  by  eleven,  and  the  twelfth  fined 

and  imprifoned,  it  was,  upon  great  advice,  ruled  the  verdl£l  was 

void,  and  the  twelfth  man  delivered,  and  a  new  venire  awarded  ; 

for  men  are  not  to  be  forced  to  give  their  verdi£t  againft  their 

judgment. 

»Ha!.  Hift.       If  the  jury  fay  they  are  agred,  the  court  may  examine  them  by 

p.  c.  299.     pQij .   jj,.,(j  j£  jj^  truth  they  are  not  agreed,  they  are  fineable. 

2  Hawk.  It  feems  to  have  been  anciently  an  uiicontroverted  rule,  and 

P.  c.  c.  47.  ]^2iX\\  been  allowed  even  by  thofe  of  the  contrary  opinion,  to  have 

fever'ai  au-     hccn  the  general  tradition  of   the  law,  that  a  jury  fworn  and 

tborities       charged  in  a  capital  cafe  cannot  be  difcharged  (without  the  pri- 

foner's 


fdner*s  confent)  till  they  have  given  a  verdi£t ;  and  notwathftand-  there  eked; 
ing  fome  authorities  to  the  contrary  in  the  reign  of  King  Charles  fj'f',,-fL 
the  Second,  this  hath  been  holden  for  clear  law,  both  in  the  reign  i^.c.  294-5*. 
of  King  Ja?nes  the  Second,  and  fmce  the  Revolution.  [Fo(V  29. 

39,  76. 

Stevenfon's  cafe.     Leach's  cafes, 443.  J 

(H)  In  what  Cafes  and  In  what  Manner  to  have  a 

View. 

AT  common  law,  in  [a)  mofl  real  actions,  after  the  demandant  2  Roll, 
had  counted,  tiie  tenant  might  have  demanded  the  [b)  view  Abr.  72?^ 
of  the  land  ;  or  if  it  were  a  rent,  or  other  thing,  view  of  the  land  ^  inft^'Sa. 
out  of  which  it  iflued  ;  and  this  was,  that  things  might  be  reduced  Bro.  tit. 
to  a  greater  certainty  •,  but  becaufe  this  was  ufed  often  by  tlie  te-  K''"'^^.  *^'^^' 
nant  tor  delay,  and  thereby  the  demandant  greatly  prejudiced;         r^X  But  it  la 

faid,  that  at  common  law  v'.pw  did  not  lie  in  a  writ  of  dower  unde  nlkil  hahct^  intrujion,  hrcve  d'' entry  en 
le  qi:\bur.,  nup^r  ol'iit,  ratioiiahUi  parte.  2  Roll.  Abr.  725.  Booth,  Real  j^cfi'ins,  38.  [b]  That  there  are 
two  forts  of  views  in  tea!  aliens  j  i.  View  by  the  party.  2.  View  bv  the  jurors,  as  in  an  affifeof  novel 
diffe'fiii,  waite,  aflife  of  nuifancc,  the  party  ihail  not  have  view,  becaufe  the  jurors  Ihall  have  view. 
Boo:h,  38. 

By  (<:)  Wejlm.  1.  cap.  ^8.  it  is  ordained  and  provided^  *'  That  (f)  13  E.  i-« 
*'  from  thenceforth  view  fliall  not  be  granted  but  in  cafe  when  *•  ^^' 
"  view  of  land  is  neceflary  ;  and  if  one  lofe  land  by  default,  and 
•'  he  that  lofeth  moveth  a  writ  to  demand  the  fame  land,  and  in. 
*'  cafe  when  one  by  an  exception  dilatory  abateth  a  writ  after 
*'  view  of  the  land,  as  by  non-tenure,  or  mifnaming  of  the  town, 
**  or  fuch  like,  if  he  purchafe  another  writ,  in  this  cafe,  and  in 
'*  the  cafe  before-mentioned,  from  henceforth  the  view  fhall  not 
*'  be  granted,  if  he  had  view  in  the  firft  writ.  In  ?i  writ  of 
*'  dower,  where  the  dower  in  demand  is  of  land,  that  the  huf- 
*'  band  aliened  to  the  tenant,  or  h.is  ancellors,  where  the  tenant 
*'  ought  not  to  be  ignorant  what  land  the  hufband  did  alien  to 
**  him  or  his  anceffcor,  though  the  hufband  died  not  feifcd,  yet 
**  from  henceforth  view  ftiall  not  be  granted  to  the  tenant.  In  a 
**  writ  of  entry  alfo  that  is  abated,  becaufe  the  demandant  mif- 
'*  named  the  entry  ;  if  the  demnndant  purchafe  another  writ  of 
*'  entry,  if  the  tenant  had  view  in  the  firfl  writ,  he  fiiall  not 
*'  have  it  in  the  fecond.  In  all  writs  alfo  where  lands  be  de- 
**  manded,  by  reafon  of  a  leafe  made  by  the  demandant,  or  his 
**  anceftor,  unto  the  tenant,  and  not  to  his  anccilor  -,  as  that 
*'  which  he  leafed  to  him,  being  within  age,  not  whole  of  mind, 
•'  being  in  prifon,  and  fuch  like,  view  fliall  not  be  granted  here- 
*'  after ;  but  if  the  demife  were  made  to  his  anceftor,  the  vietv 
*'  fhall  lie  as  it  hath  done  before." 

Since  this  ftatute,  the  demandant,  as  to  any  of  the  cafes  with-  Booth,  37, 
in  tbe  ftatute,  may  counterplead  the  view,  /.  e.  allege  matter  in  ^  ,^""' 
pleading  which  oufts  him  of  view  ;  as  where  he  that  lofeth  land         '  ' 
by  default  brings  a  qitod  ei  deforciat  for  the  recovery  of  it,  the  te- 
nant ftiall  not  have  view,  becaufe  he  is  well  enough  afcertained  of 

Vol.  III.  3  D  the 
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tht  land  by  the  former  record  :  fo  wliere  view  was  had  in  a  for- 
mer writ,  and  that  writ  was  3b;ited  after  view  for  fome  miPrake 
that  appeared  upon  the  view,  as  no?i-tenvire,  mifnaming  of  the; 
town  :  fo  in  dower,  v-hen  it  is  brouglit  againll  the  fams  tenant 
(«)  Foi  th|s  ^^^  purchafed  the  land  of  the  hufband  :  fo,  if  the  hufband  died 
ktter  (1).      feifed,  It  IS  a  gooa  [a)  counterplea  oi  view  in  dower. 
2  Sand.  254.       In  an  action  of  wafte,  in  which  it  was  agreed  that  a  view  fhould 
(^)  Where-   j^^j^g  been  awarded,  and  that  fix,  at  (b)  Icafl,  of  the  jurors  fhould 
'la'mt'.ffis     have  viewed  the  place,  it  was  refolved,  that  if  a  view  be  awarded, 
to  recover      though  not  returned  by  the  odicer,  and  the  trial  go  on,  and  a 
per-vijum      yerditl  had,  that  the  omiilion  of  the  oiiicer  in  not  returning  the 
"there"ourht   vicw  IS  not  error ;  for  it  was  the  duty  of  the  court  to  examine 
to  be  fix  of   whether  the  jury  had  a  view  or  not ;  and  if  they  found  they  had 
ifie  jury  that  ^^j.    ^j^g  j-j-j^j  om;ht  to  have  been  ftaved. 

have  had  the  .  .  ' 

*iew,  or  know  the  land  in  queEion,  fo  as  to  be  able  to  put  the  plaintiff  in  poffcfnon  if  he  recover.     Co. 

Lit.  i5'.>.b. 

I  Sand.  So,  In  an  affife,  in  which  it  was  likewife  agreed,  that  a  view 

»54'5*         was  requifite  in  the  fame  manner,  if  the  officer  does  not  return 
the  view,  it  is  not  error  •,  for  tlie  words  of  the  writ  are,  ^  in- 
ie',-im  vidcatit,  and  not  ^  interim  haberi  fac.  vifiim  ;  fo  that  the  ju- 
rors might  have  had  the  view  wlien  the  otTScer  was  not  prefeist  i 
and  if  it  were  otherwife,  the  party  might  have  challenged  the 
jury  for  this  caufe  ;  and  though  the  oiiicer  had  returned,  that 
the  jurors  had  had  the  view,  yet  if  upon  examination  in  court 
.  it  appeared  otherwife^  the  parties  could  not  be  concluded  by  fuch 
return. 
Fatm,  363.        If  the  court  make  a  rule,  that  the  jury  fhallhave  a  view,  and 
that  they  (hall  not  hear  any  evidence  thereupon,  and  they  not- 
withftanding  hear  evidence  •,  this  is  a  good  caufe  of  challenge, 
and  likewife  a  miSrlemefnour,  for  which  It  is  faid,  they  may  be 
punlihed  by  the  court. 
Godb.  acg.       In  an  action  of  wafle  It  was  agreed  •,   i.  That  if  fix  of  the  jury 
Sir  John       ^vg  examined  on  a  voir  dire,  if  they  have  feen  the  place  walled, 
Sriltth  •'        tbat  it  is  fufficient,  and  the  reft  of  the  jury  need  not  be  examined 
&  vide         upon  a  voir  dire,  but  only  to  the  principal.     2.  It  v/as  agreed,  if 
i.utw.  1558.  {-jie  jury  be  fworn  that  they  know  the  place,  it  is  fufhcient,  al- 
though t'hey  be  not  fworn  that  they  faw  it  •,  and  although  that  the 
place  wafted  be  fhewed  to  the  jury  by  the  plaintiff's  fervants,  yet 
if  it  be  by  command  of  the  flieriff,  it  is  as  fufficient  as  if  the  fame 
had  been  fhewn  them  by  the  fheriff  himfelf. 
svSalk  665.       At  the  trial  of  a  caufe  for  want  of  a  full  jury  upon  the  prin- 
cipal panel,  fome  tale/nun  v/ere  fworn,  and  had  the   view,  but 
the  dijh'ijigas  was  returnable   as  an  original  dijlritigas,    and    fo 
many   of    the   original   panel    left    out    who    were    not  at    the 
view,    of   which    the    defendant  complained,    and    would  have 
fet  afide  the  trial  for  irregularity  j    but   becaufe  no  venire  ap- 
peared to  the  court,    and  the  matter  flood   upon  record  as  an 
original  trial,    and   the  want  of    a    venire   was  helped   by   ver- 
tlicl,  and  becaufe  the  caufe  was  tried  by  thofe  that  were  fitteft, 
6  vlZ' 
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'v!z.    thofe    who    had    the   view,    the  court   would  do    nothing 
in  it. 

But  it  wns  ordered,  that  for  the  future,  when  in  order  to  a  aSalk.  665. 
view  the  I;ifl  juror  is  (o)  withdrav/n,  the  plaintiff  Ihall  take  out  ^^■>"* 
a  new  dj/Irif;gas,  amoto  the  laft   man  of  the  pane),  to  dillrain  the  affjzes   if  a 

otlier  twenty-three,  with  an  nppotias  etiam  dicein  tales.  view  is  de- 

manded, it 
muft  be  after  the  jury  is  fworn,  and  then  by  confent  a  juror  may  be  withdrawn.     6  Mod.  211.— and 
Holt,  C.  J.   it  may  be  without  confent;  and  notwithllanding  fuch  view,   a  juror  may  be  challenged 
when  he  comes  to  be  fworn.     6  Mod.  zxi. 

It  Is  faid,  that  before  the  court  makes  a  rule  for  a  view,  the  2  Saik.  665, 
venire  facias  mufh  be  [b)  returned  ;  and  then  the  court  may  make  p'*3-  /'«'■ 
a  rule,  that  fo  many  of  the  panel  fhall  view  the  premifes.  n^^  That  a' 

jury  is  never  ordered  to  view  before  their  appearance,  unlefs  in  an  affifi.     Mod.  41, 

A  view  Is  grantable  in  fuch  cafes  where  the  title  is  in  queftion;  aSaik.  165. 
and  in  fuch  cafes  it  may  be  granted  on  motion,  on  a  bare  fug-  P'*  *• 
geftion,  without  any  affidavit. 

And  to  this  purpofe  it  is  enabled    by  4  ^''  ^  Attna:,  cap.  16.   [Upon  this 
<'  That  in  any  adions  brought  in  any  of  her  Majefty's  courts  of  ||^^"^p^J^ 
"  record  In  Wejiminjier^  where  it  fhall  appear  to  the  courts  in  the  pr^aic© 
"  which  fuch  a£lions  are  depending,  that  it  will  be  proper  and  fo  grant  a 
"  neceffary  that  the  jurors  who  are  to  try  the  iffues  in  any  fuch  J^'^J(-°  ^ 
"  adlions  fhould  have  the  view  of  the  meifuages,  lands,  or  place  on  -hemo- 
"  in  queftion,  in  order  to  their  better  underftanding  the  evidence  tion  of  ei- 
"  that  will  be  given  on  the  trial  of  fuch  Iffues,  in  every  fuch  ^^^^^^^^^ 
*'  cafe,  the  refpeftive  courts  in  which  fuch  adllons  fhall  be  de-  having  pre- 
"  pending  may  order  fpecial  writs  of  dijlringas  or  habeas  corpora  vaiied,thac 
"  to  Iflue,  by  which  the  flierifF,  or  fnch  other  officer,  to  whom  fif^i'„veTve 
"  the  faid  writs  fhall  be  direfted,  fhall  be  commanded  to  have  fix  upon  the  pa- 
"  out  of  the  firft  twelve  of  the  jurors  named  in  fuch  writs,  or  nei,rnuft 
"  fome  greater  number  of  them,  at  the  place  in  quefiion  fome  thlTviewr'* 
'*  convenient  time  before  the  trial,  who  then  and  there  fhall  have  and  that  if 
*■''  the  matters  in  queftion  lliewn  to  them  by  two  perfons  in  the  ''^^y  ^'^  "°' 
"  faid  vi-rits  named,  to  be  appointed  by  the  court,  and  the  faid  tHa?,the 
"  flierifF,  or  other  officer  who  is  to  execute  the  faid  writs,  fhall,  caufe  muft 
"  by  a  fpecial  return  on  the  fame,  certify  that  the  view  hath  been  ^^  ?'■■'  °f ' 

111-  1  1       r     1       r  •  1  •       j>  the  court  of 

*'  had  according  to  the  command  of  the  laid  writs.  King's 

Bench  thought  it  their  du'y  to  interfere,  and  to  take  care  that  their  orcering  a  view  fhould  not  obftrudl 
the  courfe  of  ju.lice,  and  prevent  the  caufe  from  being  *ricd  ;  and  they  thought  it  better  that  a  caufe 
Ihould  be  tried  upon  a  view  had  by  any  fix,  or  by  fewer  th.an  fix,  or  even  without  any  view  at  all,  than 
that  the  trial  (hould  be  delayed  for  a  great  length  of  time.  Accordingly  they  refolved  not  to  order  a 
view  any  more,  without  a  full  examination  into  the  propriety  and  neceffity  of  it,  unlefs  the  party  apply- 
ing would  come  into  fuch  terms,  as  might  prevent  an  unfair  ufe  from  being  m  nie  of  it.  Agreeably  to 
this  refolution,  they  required  a  confent,  which  has  ever  fince  besn  made  a  pa:  of  the  rule,  that  in  cafe  no 
view  behadjor  ifa  view  be  bad  of  any  of  the  jurors,  though  not  fix  of  the  firil  twelve,  yet  the  trial  rtiall 
proceed,  and  no  objcftion  be  made  on  either  llde,  on  account  thereof,  or  for  want  of  a  proper  retur.i  to 
ihe  writ.      I  Surr.  252.  Tidd's  Fr.  521.] 

And  by  the  3  Geo.  2.  cap.  25.  a  provlfion  Is  made  for  a  view,  In 
the  following  words  :  "  That  where  a  view  fhall  be  allowed  in 
*'  anv  caufe,  that  in  cafe  fuch  fix  of  the  jurors  named  in  fuch 
*^  panel,  or  m.ore,  who  fiiall  be  mutually  confented  to  by  the 
"  parties  or  their  agents  on  both  fides,  or,  if  they  cannot  agree, 
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**  fhall  be  named  by  the  proper  officer  cf  the  refpe£livc  courts  of 
*'  King's  Bench,  Common  Pleas,  or  Exchequer,  at  Wejlminjlery 
*'  or  the  grand  feflions  in  IVales,  and  the  counties  palatine,  for  the 
*'  caufes  in  their  refpeflive  courts,  or,  if  need  be,  by  a  judge  of 
*'  the  refpc6tive  courts  where  the  caufe  is  depending,  or  by  the 
*'  judge  or  judges  before  whom  the  caufe  (hall  be  brought  on  to 
*'  trial  refpe(Stively,  fliall  have  the  view,  and  fhall  be  firll  fworn, 
*'  or  fuch  of  them  as  appear  upon  the  jury  to  try  the  faid  caufe, 
**  before  any  drawing  as  aforefaid ;  and  fo  many  only  Ihall  be 
"  drawn,  to  be  added  to  the  viewers  who  appear,  as  fhall,  after 
*'  all  defaulters  and  challenges  allowed,  make  up  the  number  of 
*'  twelve  to  be  fworn  for  the  trial  of  fuch  caufe." 


(I)  What  Irregularities  and   Defeds  in  convening, 
or  in  the  Qualifications  of  the  Jurors,  are  amend- 


able, and  aided  after  Verdi£t. 


TjERE  we  may  lay  it  down  in  general,  that  by  the  exprefs 
'*•  ■*■  words  and  intent  of  the  feveral  ftatutes  of  jeofail  and  amend- 
ments all  irregularities  as  to  the  number,  qualifications,  and  re- 
turns of  the  jurors  are  aided  after  verdidl,  fo  that  the  venire  be 
of  the  fame  place,  and  in  the  fame  a6tion,  and  between  the  fame 
parties. 

So  if  there  be  no  venire  facias^  or  if  there  be  fuch  a  fault  in 
the  venire  as  makes  it  a  perfect  nullity,  fo  that  it  has  no  relation 
to  the  caufe,  yet  if  there  be  a  good  di/Iringas,  that  being  one  of 
is  aided,  but  the  jury  procefs,  the  omifhon  of  the  former  is  cured;  for  the 
rotavitious  omifTion  of  any  judicial  writ  is  aided  by  the  ftatutes,  and  a  venire, 

one,  and  ,         ,  ,,•■'11  ,      •  "'       1  r       •  -r     ^ 

u'hereavi-  t"^t  IS  a  nullity,  and  has  no  relation  to  the  caule,  is  as  it  there 
tious  one  had  not  been  any,  and  fo  of  a  dijlringas  where  there  is  a  proper 
ff  ^"  venire. 

taken  as 

none, -y/Ji?  Cro.  Eliz.  4S3.  Owen,  59.  Moor,  4fi{;.  Noy,  57.  Moor,  6S4.  pi.  ^3  5.  623.  pi.  85a. 
696.  pi.  967.  Godb.  194.  leon.  ^ig.  BnlC.  13a.  3  Bulf.  iSo.  Biownl.  78.  97.  YeJv.  60. 
Roll.  Rep.  22.     Jon.  304.     Latcb.  116.     Yelv.  109. 


llde  tit. 
Amendment 
and  Jeofail. 


Where  the 
want  of  a 
•venre,  d'l- 
Jirlngai,  &c 


So,  if  the  award  of  a  venire  facias  upon  the  roll  be  well,  and  the 
rit  of  venire  facias  wrong,  yet  this  ihall  be  amended  by  the  roll, 
being  the  («)  warrant  of  the  writ,  which  is  the  a£l  of  the  court. 


a  Roll. 

Abr.  201.      .^^,j.-j^  q£  venire  facias  wrong,  yet  this  ihall  be  amended  by  the  roll, 

pi.  826. 

S.P.  (a)  So,  and  the  default  is  only  the  miflake  of  the  clerk. 

vhere  the 

award  upon  the  roll  was  in  a  caufe  againft  two  defendants,  but  the  -vemrc  agunft  oni",  and  amended. 
3  Bulf.  311. — &  'L-irt'i?  Winch  7^.  Cro.  Jac.  78. — Rut  if  by  the  roll  tlie  •venire  is  awaided  de  ■vkincto  of 
the  right  place,  but  the  ■veniie  itfelf  is  of  a  wrong,  and  thereupon  a  jury  is  returned,  and  tries  tiie  caufe, 
it  fhall  not  bt  amended  ;   for  it  appears,  that  the  trial  was  not  had  hy  fuch  a  jury  as  the  roll  and  law  re- 

«3uire.      Hob.  76.  (if  t'lde  Lit.  Rep.  253. So,  if  theie  be  no  pLice  on  the  roll  to  warrant  the  -venire. 

Larch  194 Alfo,  in  criminal  cafes,  to  which  the  ilatutes  of  amendment  do  not  extend,  the  venir/t 

omitting  any  of  the  parties  is  error.     2  Hawk.  P.  C.  c.  27.  §  98. 


Cro.  Eliz. 
467. 

Noy,  57. 
Owen,  59, 


So,  if  the  writ  of  venire  facias  out  of  the  King's  Bencli  be  ve^ 
nire  facias  1 2  liberos  ^  legates  homines  coram  nobis  apiid  Weflmonaf- 
terinm  uhicunqtie  fiieriinus  in  AigUa  ;  but  the  roll  is  well,  (the 
words  apud  Wef  mQuaJierliuii  Ijeing  omitted  therein,)  this  being  ini 


B.  R.  the  writ  fiiall  be  amended  by  the  roll ;  for  this  is  but  mat- 
ter of  form. 

If  the  return  of  the  ventre  be  miftaken,  this  may  be  amended  Yelv.  64. 

by  the  roll,  and  if  the  ttjie  of  the  vetiu-e  be  out  of  term,  or  be-  ^^°°''  ^99' 
fore  plea  pleaded,  it  is  no  error ;  for  the  tejle  of  judicial  writs     ^°'    ""  ^* 
being  only  matter  of  form,  if  miftaken,  ftiall  not  vitiate,  fince 
they  have  the  proper  judges  of  the  fa£l  by  fuch  procefs. 

Therefore  if  a  venire  facias  be  dared  7  July-,  and  made  return-  Cro.  E!!?. 

able  6  Jtih,  a  dny  before  the  date  of  the  writ,  this  after  verdict  ?,°^',^^7- 

Is  amendable  becaufe  a  judicial  procefs,  and  the  default  of  the  Moor,  465." 

clerk.  p].  657. 

So,  if  a  venire  facias  be  awarded  upon  the  roll,  to  be  returned  Cro.Car.33. 

Ofiabis  Trinitatis,  and  the  writ  is  made  returnable  fix  days  after,  L1t.Rep.54.. 

fcilicet^  a  day  out  of  term,  but  the  diflringas  is  well  without  any  Cro.  Eliz. 

fault,  and  after  the  jury  impanelled  find  for  the  plaintiff,  this  760.  Moor, 
writ  of  venire  facias  (hall  be  amended  by  tlie  roll ;  for  this  was     '^'  P*' 

the  default  of  the  clerk  only;  for  the  roll  is  the  warrant  of  the  pi. 598. 
writ. 

The  award  of  the  venire  muft  be  to  a  day  in  the  fame  term.  Moor,  465. 

or  to  the  next  term,  but  it  muft  be  in  term,  otherwife  it  is  erro-  P*-  ^57- 

neous  j  becaufe  this  is  not  fuch  (rt)  a  difcontinuance  as  is  aided  i^turnabre 

by  the  ftatute,  fince  it  is  an  error  in  the  court  by  awarding  the  on  the  23d 

procefs,  which  makes  it  utterly  uncertain  when  or  where  the  par-  °^  J''>"'<^'-yt 

•nil  ••!  !••  (-1C1         ^f"*  cilirm- 

ties  Ihould  appear  to  receive  judgment,  and  it  is  an  act  or  the  p-^iteftcdon 
courtj  which  is  erroneous,  and  not  a  mif-entry  of  the  clerk,  which  thea4th, 
the  ftatutes  do  not  intend  to  aid.  ^^^^.^  '''^- 

continu- 
ance,  and  that  being  in  a  crirr.inal  cafe,  not  amendable.  Bulf.  T41,  142.    Yelv.  204.    Cro.  Jac.  283. 
6  Mod.  281.     Salk.  51.  pi.  14.     Ld.  Raym    1061.     2  Saik.  669.  pi.  i.     6  Mod,  268. 

If  the  place  be  totally  (i^)mifavvarded,  this  is  not  helped  by  any  {b)  Where 
flatute,  becaufe  they  have  not  the  ^xo^tx  jiidices  fa£fiy  unlefs  they  "^i*  t"a's 
have  them   from  the  place   where  the   fa6f   arifes;    but  if  it   is  „L  not  "be- 
only  mifawarded  in  part,  this  is  helped  by  the  exprefs  words  of  ing  awarded 
{c)  21  Jac.  I.  cap.  13.  becaufe  it  is  fuppofed  that  the  perfons  that  "f""ie^it 
were  near  any  part  of  the  place  might  know  the  fa£l  in  iffue  be-  not  aided'^by 
tvveen  the  parties;   and  by  tlie  ftatute  of  [d)  \6  ^  17  Car. 2.  any  of  the 
cap.  8.  the  want  of  a  right  venue  is  aided,  fo  as  the  trial  was  by  '^^tutes  of 

\  r     ,  °  ,  ,  ir.--i-i  anriendment 

a  jury  01  the  proper  county  or  place  where  the  action  is  laid.         betore  21 

Jac.  I.,  ^'/V/,' Cio.  Fliz.  468.  Cnnlf.  38.  47.  Winch,  6r).  4  I. eon.  84.  Cro.  Jac.  647.  Moor,  91.  pf. 
212     Lit.  Rep.  365.   Keilw.  212.    15  Co.  36.    (c)  For  this -I'.Vc  Cro.  Car.  17.  162  2S4.  480-   Jon.  395, 

Styl    201.206.      Kaym.  67 Th.it  this   ftatute  aids  not  unlefs  iA\e  ■venue  arKe?   fom  icveral   plices, 

and  one  ot  ihofe  places  is  titiiy  named.  Sid.  20 —But  if  it  aiile  from  feveral  places,  though  in  leveral 
counlics,  and  it  is  tried  by  o:,c  only,  it  is  helped.  2  Lev.  122. /Ji-T  Hale. — By  the  opinion  of  the  greater 
part  of  tlie  judges,  whcic  by  particubr  cultom  a  trial  was  to  be  de  ■v'uiiielo  of  the  four  w.irda  next  adjoin- 
ing, and  the  ■v.ttlrc  is  awardel  dc  i-khnto  ot  two  of  chem  only,  it  is  helped  by  tlie  ftatute.  2  Sand.  2<8. 
But  S/iu:dei$  duhita-vit,  whether  ii  ihould  extend  to  aid  any  proceedings  except  luch  as  were  according  to 
the  com  fe  of  the  common  law.  (d)  i  hat  this  ftatute  does  -lot  extend  to  any  trial  in  an  improper  county. 
Mod.  37.  199.  2  Mod.  24..  But  fur  the  expoficion  of  this  ftatute  as  to  this  pi;int,  t;i<^^  Lev.  207  Sid.  326. 
a  Lev.  122.  164.     Sand.  247.     Raym.  i.-ii,  392.     Vent.  263.  272.     2  K.eb.  496.     2  Jon.  Sa. 

If  there  be  a  blank  left  for  the  county  to  the  (heriff  whereof  Yelv.  165. 
the  writ  ihould  be  awarded,  yet  it  will  be  amended,  becaufe  it 
cannot  be  awarded  to  the  flierift"  of  any  other  county,  and  there- 
fore it  is  the  omiffion  of  the  olBcer  in  entering  the  award  of  the 
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court ;  but  i£  tliere  were  a  local  plea  into  another  county,  fo  that 
there  are  two  counties  mentioned  in  the  pleadings,  there  the 
blank  cannot  be  amended,  becaufe  there  is  criginally  no  award  of 

Cro.  Eliz.      the  court  to  whom  the  procefs  lliall  go  ;  but  v/here  the  plea  car-? 

a6j.  46!>.  j-jg3  {-j^g  matter  into  another  county,  there  the  venire  muft  be 
from  the  lad  place,  becaufe  the  declaration  by  fuch  plea  Hands 
con  fe  fled. 

Roll.  Abf.         After  iflue  joined,  if  upon  the  roll  a  ve?ure  facias  be  awarded 

205.   Child  tQ  j}^g  fheritf  of  the  county  of  Somcrfet.  iffc.  and  upon  this  a  ve^ 

and  Sloper.         .        -     .       ,  ..,.■'  ,  /         .        ,^   .  ■  ^   o  r .   r 

Cro.  Car.       fiire jacias  be  made  in  this  manner,  Litorgtus  Dei  gratia  bomerjet  Ja^ 

fqs.  S.C.     lutein^  &c.  leaving  out  the  word  ( vicecotniti J ;  and  upon  this  the 

^^a'^-^\     fiierifFof  5(?/«f;y^'if  returns  a  jury,  and  thereupon  a  verdi6l,   ^c. 

this  Ihall  be  amended  by  the  roll,  becaufe  this   was  the  fault  of 

the  clerk  merely,  having  the  roll  before  him  when  he  made  the 

writ,  by  which  he  was  diredted  to  dire£t  the  writ  to  the  IherifF  of 

Sovierfet. 

{^)  But  If  the  court  on  an  infufficient  fuggeftion  awards  the  procefs  to 

where  be-      ^^  improper  officer,  yet  this  is  aided  after  verdict ;  for  that  only 

ftatuteof       niakes  an  infufiiciency  in  the  return  of  the  jury,  and  infufficient 

21  Jac.  1.      returns  are  aided  ;  for  it  was  the  defign  of  the  {a)  fhatute,  that  if 

aw'nj'  f'^     ^^^^  caufe  was  tried  by  a  right  jury,  it  (hould  not  be  material  what 

fcmre\.o  a     officer  got  them  together. 

wrrjng  officer,  and  his  return  thereupon,  was  enor,  -v'tdi:  Brownl.  134.    Cro.  Eliz.  574.  586.    Moor,  356, 
pi  482,     Yelv.  J5.     5  Co.  36.  b. 

Cro.  Eliz.         But  if  on  a  fuggeftion  of  the  roll,  procefs  be  awarded  to  the 
181.  506.     coroner,  and  the  fheriff  return  either  the  panel  or  the  taiesy  it  is 
iiiid  to  be  erroneous,  becaufe  not  coUed^ed  by  the  proper  officer, 
and  therefore  they  are  not  the  judices  facti  of  that  caufe,  and  it 
appears  on  the  record  that  the  return  is  otherwife  than  the  court 
hath  dire£led. 
Salk.  265.         But  the  lateil  refolution  is,  that  the  returns  of  minifterial  offi.- 
pi.  9.  (,g^g  ^^g  J.Q  ^g  challenged  at  the  day  of  the  return;  for  if  the  court 

Lynton,    '    then  admits  them  to  be  their  officers,  and  the  parties  do  not  ex- 
a  Ld.Raym.  ccpt  agaiuft  them,  they  are  concluded,  fince  the  proper  judices 
^'  facli  are  admitted  by  them  to  be  returned. 

Cro.  Jac.  If  a  venire  is  awarded  to  the  coroners,  and  returned  by  two  of 

^^'  them  only,  whereas  at  the  time  of  the  award  and  return  thereof 

Lamb  sn'd      there  were  two  more,  this  is  only  a  mifreturn,  and  aided. 

Wileman,  adjudged. 

Hob.  -c.  But  it  is  faid,  that  if  one  flierifF  of  (/>)  London  makes  a  return 

(/^)  In  an  ^vithout  the  other,  this  is  not  helped,  being  no  return  at  ail ;  for 

thcz/f'.i-f  they  make  but  one  officer,  and  the  court  knows  that  one  fheritF 

fm'iai  be  tlitrc  is  two  pcrfons. 

•victconln 

London.  Jalu. cm,  5fc.  fradpirntis  t'lbi  qucd,  &?<:.,  where  it  fhould  he  pr^crpimus  -vcbh,  after  verdift  this 

fliall  be  amer.dsJ  ;  tor  1:  is  the  dcfauit  oi'  ens  cierk.     Owcn  6i.     Cro.  Eliz.  443.     Roil.  Abr.  :oo. 

Hob.  13.  If  upon  the  return  of  the  habeas  corpora  the  furname  of  the 

^°"'  ^Qto     ^^^^^^  ^'^   omitted,  as  where  his  name  is  Bnrtholom,sus  Michel, 
eL^jIo.  '    2'^^   it   is  returned  BartbolomauSi    MiteSy   fheriffi  this  fliall   be 
amended. 

It 
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It  was  holdcn,  that  if  before  the  ftatute  of  21  Jac.  i.  cpp.  13.  the  3  Buif.  220. 

fherifF  did  not  return  the  writ  of  venire,  or  fet  his  name  on  the  ^'■°-  J^'* 

back  thereof,  or  omitted  iuferting  quod  executio  ijlius  brevis  patet  ^g'  j,, 

in   qiiodam  panello  huic   hrevi  antiexo^  but  it  was   album   breve,  it  5  Co.  4.1. 

could  not  be  amended  upon   examination  of  the  (lierifF,  being  ^^o^.EUz. 

the  [a)  principal  procefs ;  but  this  is  now  helped  by  the    fla-  Brmvnl.  43. 

tute,  fo  that  a  panel  of  the  jurors  be  returned  and  annexed  to  [a)  But 

the  writ.  even  before 

the  iJacute 
21  Jac.  I.   c.  13.  it  was  ho'den,  that  the  •venire,  being  well  returned,   though  the  iffiie  be  tried  on 
the  habeas  cuipora  or  dtftring^as,  which  are  not  returned,  or  irregularly  returned,  in  manner  arorefaid,  the 
•Venire  being  the  principal  procefs,  and  right,  the  others  fliould  be  amended.     Moor  868.  pi.  i  ioj.    Hob. 
130.     Yelv.  110.     Cro.  Jac.  i33.  44.3.     Cro.  Eliz.  466.  704.     2  Roll. -Rep.  11 1.  2 jo. 

If  the  flierifF  that  returns  his  venire  be  difcharged  before  the  te/Ie  Cro.  Car. 

of  the  venire^  it  is  error,  and  fhall  be  tried  by  the  record  of  hisdif-  4^1- 
charge ;  becaufe,  if  the  legal  officer  did  not  return  the  writ,  the 
■jproptx  judices  JacJi  did  not  try  the  caufe,  and  fo  the  verdidl:  is  ill. 

But  if  he  be  fheriff  at  the  time  of  the  award  of  the  venire,  and  Cro.  Eiir. 

after  his  difcharge  he  return  the  panel  to  the  venire,  this  is  no  {b)  3^9-  Hore 

principal  caufe  of  challenge  ;  for  the  {herifF  having  returned  the  ^/,j  3^^  this 

nonnna  Jurat,  to  the  courc  above  on  the  venire,  on  which  they  have  maybechai- 

awarded  a  dijiringas  with  a  nifi  prius,  the  fufhciency  of  that  return  '^"^^'^  ^°^ 

is  not  to  be  controverted  before  the  judge  of  tiifi  prius,  but  above,  the  illegality 

(ince  the  judges  of  nift  prius  are  bound  down  by  a  record  of  a  fu-  of  theotficej: 

perior  court,  on  whofe  records  it  appears  he  is  flierifr.  mit'ted  as' 

itrong   evidence  of  a  partial  array,  fince  a  perfon  who  had  nothing  to  do  with  the  return  has  inter? 
meddled  therewith  ;  and  accordingly  the  array  in  this  cafe  was  challenged  for  favour,  and  qua(hed. 

The  jury  muH;  come  in  the  fame  atlion,  and  between  the  fame  Cr9.Car.32. 
parties,  otherwife  they  are  not  judges  in  that  caufe  ;  therefore  in  Hutt.^Si. 
ejeclment,  where  the  venire  was  de  placito  tranfgrejfionis ,  omitting  lGodb^'194. 
(^  ejection,  fir niiz,  the  court  held  the  venire  to  be  ill,  becaufe  it  was  Cro.  jac. 
not  in  tii^  fame  a£lion  -,  for  an  action  of  trefpafs  and  eje61:ment  are  5*5- 
different,  and  there  might  be  an   action  of  trefpafs  b-tween  the  ^r/. 
fame  parties  ;  but  if  the  diftringash^iA  been  right,  they  would  have 
adjudged  this  venire  to  be  null,  and  the  want  of  a  venire  is  aided 
by  the  flatute. 

If  in  an  afftion  of  trefpafs  iflue  is  joined  between  the  plaintiff  Cro.  Car. 
and  two  defendants,  and  one  dies,  and  the  venire  is  awarded  be-  426.   Jon. 
tween  the  plaintiff  and  both  defendants,   after  fuch  defendant's  v.  Fento'a.'^ 
death,  and  verdict  is  taken  for  the  plaintitf,  and  the  death  fuggeft- 
ed  on  the  roll,  and  judgment  againfl  the  furvivor,  the  venire  being 
only  a  judicial  procefs,   and  purfuing   the  award  on  the   roll,  it 
plainly  appears  to  be  the  fame  caufe,  and  that  the  trial  was  had  by 
proper  judges  ;  and  judgment  being  given  againfl  the  defendant, 
who  is  charged  with  the  whole  a6tion,  it  is  good. 

If  the  jurata  mentions  the  ilfue  to  be  de  placito  tranfgrejfionis,  Cro.  C^. 
where  the  action  is  debt,  and  the  award  of  the  venire  and  difiringas  ~fi}r^, 
debt,  this  {hall  be  amended  ;  for  the  Jurnta  is  an  award  of  the  dif-  iJ,^  3^_f,j 
tringas,  in  purfuance  of  the  award  of  the   venire,  and  the   venire  on  me  roil 

bein^  ri^rht 
ihall  dincnd 


being  riglit,  the  (c)  fecondary  procefs  ought  to  be  niaJe  accord-  '^"'"^  '^''■''''' 
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the  venire,  xngly,  and  there  is  a  fufficient  authority  by  the  writ  of  dijirhigas 
and  thet/c    fpf  (.{^g  judge  of  aflife  to  try  the  caufe. 

mre  being  jo  j 

right  Hiall  amend  the  difiiirga;,  which  is  the  proper  procefs  for  convening  the  jurors  in  the  King's 
Bench  ;  fo  of  the  habeas  ccrptra,  which  is  the  Common  I'leas  procefs.  Lit.  Rep.  251,  253.— Alfo, 
if  a  (iijhivgM  is  awarded  where  it  fiiould  be  a  habeas  corpora,  this  is  aided.     Savil,  37. 

Co.  Car.  So,  If  the  {herlfF  return  iiom'wa  jurat,  ir.ter  partes  pradicl.  de  pla- 

a'i^*.,^"'''  "^°  tranfgreJJio7iiSy  M^here  the  venire  is  de  placito  debit. ^  this  fliall  be 
amended;  for  in  dorfo  hrevis  he  fays,  extcuiio  ijiiusbrevis patetyiscy 
which  could  not  be,  if  it  was  not  in  the  fame  a£lion. 
3  Mod.  78.         If  the  day  when,  and^lace  where,  the  afijfe  was  to  be  holden, 
fcaaen/""^  is  not  me.;:ioned  In  the  diftrtngns,  it  fliall  be  amended  by  the  roll  j 
for  if  there  had  been  no  diJJringas,  the  trial  had  been  good,  becaufe 
the  Jt/raia  is  the  warrant  to  try  tlie  caufe,  and  that  was  right. 
Salk.48.  In  eje£lment  againfl  feven  defendants,  who  entered   into  the 

r   5*  common  rule,  and  pleaded  to  iflue,  the  plea  roll,  venire  difiriugas^ 

^xiAjuraia  were  right,  but  the  iifue  on  tiifi  prins  roll  was  between 
the  plaintilT  and  five  defendants  only  ;  after  verdi6l  for  the  plaintiff 
this  was  amended ;  for  the  leflbr's  title  was  the  gift  of  the  a£lion, 
and  the  only  thing  inquirable  of  by  the  jury. 
{a)  If  a  •!'<■-       If  the  (fl)  number  or  (^)  qualifications  of  the  jury,  as  has  been 
f^Y^k"'^^  faid,  be  omitted,  it  may  be  amended  ;  for  it  is  but  form  to  award 
ibi  hoc  breve    ^^^^  particular  number  and  qualifications  in  each  roll,  which  is  di- 
■without        redled  by  the  law  in  all  cafes. 

thefe  words, 

romir:a  juraicrum,  th's  will  be  aided  after  verdift,  being  a  judicial  wiit;  though  objefted,  tl^ar  thefd 
V'ords  were  of  neceffiry  and  without  which  the  court  could  not  know  who  are  the  jurors,  nor  whom  to 
demand  to  be  fv.crn.  3Bulf.  208.  Roll.  Abr.  200.  204.  Cro.  £liz.  4''i-'.  Moor 465.  6:;:.  Nojr 
57.  2  Brownl  167.—- — So,  if  the  word  duodei'wt  be  left  out  of  the  icnire  f<ici^s,  this  fhall  be  amended 
»fter  verdidt.     Roll.  Abr.  204.      [h)  If  a  ventre  faiias  be  quvuin  jui/'tbet  quaiuor  libras  terra,  omitting 

the  word  habcat,  this  (hail  be  amendi^d  after  verdift.     Roll.  Abr.  204 So,  if  the  words  ^k^z-i/ot 

^uihbct  are  omited   )Ut  of  the  venire  facias,  it  fhall  be  amended  after  verdiift.   Roll.  Abr.  204.. So,  if 

the  words  jw  nulla  aflntlate  atringunt  are  left  out  of  ihe  venire  facia;,  it  fliall  be  amended.    Roll.  Abr.  204. 

(r)  For  the  1'he  nomttia  jnratorum  on  the  venire  are  tlie  proper  parties  to  try 
diverfity,  the  a£tion  ;  and  if  there  be  a  miftake  in  the  {c)  chriftian  name,  it 
^,  ^^t '  '^      is  incurable  ;  for  the  ftatute  does  not  extend  to  it,  but  it  extends  to 

chnltian  '  ,    .  •  <•  1  if 

and  where  cure  furnames  and  additions  ;  for  there  can  be  but  one  name  of 
the  furname  baptifm,  but  there  may  be  various  furnames  and  additions ;  and 
^^/Xcro^^"'  therefore  if  it  can  be  proved  what  perfon  the  ilicrilf"  meant  by  hi» 
Eiiz.  57.       furname  or  addition,  it  may  be  amended  and  fet  right. 

222.     Cro.  Car.  203.     Cro.  Jac.  116. 

Roll.  Abr.  Alfo,  if  the  names  of  either  chrifiian  or  furname  be  wrong  in 
'^B'lf^'^ji  ^^^  body  of  the  difcringas,  or  in  the  panel  returned,  or  in  the  panel 
Hcb.  64.  '  of  the  jury  fworn,  yet  if  it  can  be  proved  to  be  the  fame  man  that 
Browni.  was  intended  to  be  returned  in  the  venire.,  having  there  his  right 
'74-  chriftian  name,  he  is  the  ^xo^^tx  judex  fa5{iy  and  it  may  be  amended 

by  the  ftatute. 
Roll.  Abr.         i\s  if  Tippet  be  returned  in  the  venire  facias^  and  in  tlie  habeas 
r^an  T-o-'i^  '^°^'P^^"  ^"^  dijiringas  jur uteres  he  is  named  Typpcry  yet  if  his  true 
Severafcaics  name  be  Tippet  according  to  the  venire  facias^  and  Tippet  is  fworn, 
to  this  pur-    and  tries  the  iflue,  it  fhall  be  amended. 

pofe. 

If 
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If  the  (lierlfF returns  but  twenty-three  on  the  vetiire,  and  twenty-  Jon.  301. 
four  on  the  habeas  corpora^  and  the  twenty-^^ourth  omitted  on  the  ^'"^'  *"•* 
-venire  appears,  and  is  fworn,  the  verdi£l  is  ill,  becaufe  he  is  not  t^J_  a'^g/'* 
returned  according  to  the  award  of  the  court,  in  purfuance  of  the  s.  c.  ad- 
venire^  and  therefore  has  no  authority  to  try  the  caufe  ;  for  the  J"'^fis<*' 
award  to  diftrain  one  not  fummoned  is  void,  and  he  is  not  return- 
ed of  the  tales  de  circwnjlantibusj  fo  that  he  is  not  a  proper  juror 
by  the  writ  nor  flatute. 

So,  if  twenty-five  are  returned,  and  the  twenty-fifth  is  fworn,  Cro.  jac. 
and  tries  the  caufe,  it  is  not  helped.  647. 

But  if  the  twenty-fourth  man  had  not  been  of  the  twelve  that  Cro.  Car. 
tried  the  ifiiie,  it  would  be  aided  by  the  flatute  -,  or  if  the  trial  had  ^^■'-  ^'^}\ 
been  by  eleven  of  the  twenty-three,  and  one  of  the  tales  de  circum-  ,y.  \j 

JlatltibuSy  it  had  been  good.        Cro.  E)iz.  104.  Brownl.  274.  Jon.  357.  Sid.  66.  Latch.  57. 

[It  is  no  obje^lion  that  the  jury  were  not  fummoned  on  the  ve-  Phillips  v. 
nire,  or  attached  on  the  di/lringas,  for  there  can  be  but  one  general  Philips, 
return  fince  the  balloting  a6l,  ^  Geo.  2.  f.  25.:    and  befides,  the     "•"•**• 
want  of  a  return  is  cured  by  the  appearance  of,  and  trial  by  a 
proper  jury.] 

(K)  What  Irregularities  or  Defe<£ts  in  convening, 
or  in  the  Qualifications  of  the  Jurors,  are  aided 
by  Confent. 

T 1  ERE  we  may  lay   it   down   as  a  general   rule,  that   all  de-  Co.  Lit. 
•*■  -*    feels  in  convening,  or  in  the  qualifications  of  the  jurors,  are  1^5'  ''• 
aided  by  confent  of  the  parties  j  for  the  rule  herein  is,  that  omriis  b.^h^o.'' 
confetiftis  tollit  errorem. 

Thcretore  if  a  venire  facias  be  awarded  to  the  coroners,  where  5C0. 36. 1», 
it  ought  to   be   to  the  fherifF,  or  the  vifne  come  out  of  a  wrong  ^°'  ^'^• 
place,  if  it  he  per  ajjenfum  partimrif  and  fo  entered  of  record,  it  will  ^  r'oh] 

ftand  good.  Rep.  21.       Godb.  428.     Noy,  T07. 

One  of  the  jury,  after  he  had  been  fworn,  and  after  he  had  Palm. 411. 
heard  part  of  the  evidence,  fell  fick,  and  another  being  fworn  in 
his  place  by  confent  of  plaintiff  and  defendant,   it  was  holden  a 
good  verdidl. 

(L)  When  and  by  whom  to  be  paid. 

JURORS  in  all  civil  caufes  are  to  be  paid  for  their  trouble,  and  Carth.  242. 
attendance,  and  the  [a)  quantum  is  to  be  proportioned  according  j")^  ^^^  "* 
to  the  diftance  of  place,  badnefs  of  the  weather,  ^r.,  but  if  they  a  trial  at «/ 
take  any  money,  or  other  reward,  for  giving  a  verdi6l,  they  are  not  i'riui  in  the 
only  punifhable  at  common  law  by  fine  and  imprifonment,  but  to  ^^tn^  c"""- 
a  decies  tatittwi  given  by  the  flatute  of  38-£.  3.  cap.  12.  i.  e.  z.  for-  only  entitled 
feiture  of  ten  times  as  much  as  he  hath  taken.  to  8^.,  and 

to  5  /.  on  a 
trial  at  bar,  where  they  come  out  of  a  foreign  county.     Trials  per  Pais,  62.  316. 

But  If  fome  of  the  jurors  appear,  and  the  trial  goes  off  pro  defeHu  2  Lil.  Re- 
juraterum,  thofe  wko  appeared  are  not  to  be  paid  ;  for  no  body  S'*-  '57* 

has 
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has  received  any  benefit  from  their  attendance,  and  confequently 
not  obliged  to  make  them  any  recompence. 

2  Show.  But  where  a  caufe  was  appointed  for  trial  at  the  bar  oi  B.  R,, 

248.  pi. 25 1,  i^y  3  jm-y  of  IViltSf  and  a  ve;nre  returned,  and  the  jury  fummoned, 
but  before  the  day  the  parties  agreed,  and  tlie  fummons  not  being 
countermanded,  feveral  of  the  jury  appeared  ;  it  was  ordered  on 
motion,  that  the  attornies  on  both  fides  fhould  pay  them. 

2  Leon.  So,  if  the  jury  find  a  fpecial  verdict,  the  charges  of  the  jury  (hall 

^74-5->  /"'^'^    be  equally  borne  by  both  parties. 

ilull  be  pdid  upon  prajing  a  fpecial  jury,  fee  24.  Geo.  i.  c.  18.  j  and  for  what  fees  allowed  to  jury -men, 
ice  ^  z.  of  the  fame  ftatute. 

(M)    For  what  Mifdemefnours   punifliable :    And 

herein, 

1.  Where  punifliable  by  Attaint. 

Clan,  lib  8.  ^T^HE  jury  when  impanelled  judged  under  the  penalty  of  an  at- 
^-  9-    ^        "*■     taint  by  the  old  law,  which  was  the  only  curb  they  had  over 
Co.Lit.3'94.  juries  j  but  this  method,  from  the  difficulty  of  attainting  the  jury, 
and  feverity  of  the  punifliment,  has  been  feldom  ufed  of  late  j  and 
the  practice  of  granting  new  trials,  where  the  jury  find  againft 
evidence  and  the  direcrion  of  the  court,  introduced  in  the  room 
thereof;  but  fince  the  attaint  is  only  difufed,  and  not  taken  away, 
we  fhall  here  fet  down  the  moil  confiderable  matters  relating 
thereto. 
Roll,  But  herein,  firft,  we  mud  obferve,  that  the  judgment  in  attaint 

^br.  285.  being  fo  fevere,  all  manner  of  evidence  was  admitted  in  fupport  of 
taint,  87.  the  verdi£l ;  but  againft  the  verdi6t  they  admitted  none  that  was 
I^yei-,  53.  not  given  at  the  former  trial ;  becaufc  the  jury  might  give  in  their 
Tj's^y^'.^^  verdict,  not  only  on  the  evidence  given  in  court,  but  on  their  own 
Go>ib.  zy'i.  knowledge  •,  and  therefore  [a)  whatever  otherwife  they  came  to 
Hcb.  227.  the  knowledge  of,  they  might  give  in  evidence  for  the  fupport  of 
the  ^lai'^r^tiff  ^^^'^^  verdi6t  ;  but  the  evidence  not  offered  on  the  trial  can  never 
in  attaint,  '  be  brought  againft  them,  becaufe  fuch  evidence  might  have  altered 
may  have  their  judgment,  had  it  been  given  ;  and  the  want  of  that  light, 
thereto^"nd  ^'^^^^^  ^he  party  negle<fted  to  offer,  cannot  convict  them  of  a 
difprovc  it  falfity,  which,  if  it  had  been  offered,  might  have  founded  a  differ- 
as  well  as  he  ent  verdi£t. 

can ;  but  he 

cannot  give  other  evidence,  nor  enforce  the  firft  evidence  with  mere  matter  than  was  given  and  difclofed 

bifore.     Dyer,  212.  pi.  34. 

Roll.  Ahr.  The  jury  may  be  attainted  two  ways  ;  ly?,  Where  they  find  con- 
Tl]  \\h^re  ^^^"^y^  '"^  <^^'^t''er»ce.  2^/)',  When  they  find  out  of  the  compafsof  the 
the  evidence  ^Hi-'gctia  :  but  to  attaint  them  for  finding  contrary  to  evidence  is 
ofavvitnefs  not  fo  cafy,  bccaufc  they  may  have  evidence  of  their  own  conu- 
iLmateibr  ^ancc  of  the  m.atter  before  them,  or  they  may  find  on  {b)  diftruft 
part,  the  •     of  the  witncffcs,  on  their  {c)  own  proper  knowledge. 

jury  need  pot  give  him  credit  in  any  other  part.  Cro.  Eliz.  3  10.  (c)  If  a  jury  give  a  verdiifl  on  their 
own  knowledge,  they  oui,ht  to  tell  the  court  fo  j  but  they  may  be  fworn  as  witnefl'es  j  and  the  fair  way 
15  to  ttil  tjic  cQuvc,  before  they  ars  fworn,  that  they  have  evidence  to  give.     Salk.  405.  pi.  3. 

But 
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But  if  tliey  find  upon  evidence  that  does  not  prove  the  allegata,  Roll,  Abr. 
there  it  is.  eafy  to  fubje6l  them  to  an  attaint,  becaufe  it  is  manifcft  -'^''^• 
that  what  is  fo  found  is  on  evidence  not  correfponding  to  their 
ilTue  j  and  hence  it  is  necefiary  that  the  matters  in  ifiue  fhould  be 
let  forth  u'ith  all  convenient  certainty,  that  it  may  be  feen  how  far 
and  when  the  jury  are  miftaken ;  as  in  trefpafs,  the  quantity  and 
value  of  the  thing  demanded  mud  be  fo  conveniently  defcribed, 
that  if  the  jury  find  damages  beyond  fuch  quantity  and  value,  it 
may  be  apparently  exceflive,  and  they  fubjeft  to  the  attaint ;  and 
fo  on  fpecial  contracts,  they  muil  be  fet  forth  fo  precifely,  that  if 
evidence  be  given  of  another  contra£l,  and  not  that  in  the  allega- 
tions, and  yet  the  jury  find  for  the  plaintiff,  they  may  be  fubject 
to  an  attaint. 

An  attaint  does  not  He  in  a  criminal  cafe,  as  it  does  in  a  civil ;  Vaugh.146. 
and  the  reafon  of  the  difference,  according  to  Haiukins,  is,  that  in  p ^q"^^' 
the  lafl  cafe  a  man's  property  only  is  brought  into  queftion  a  fe-  ^5. 
cond  time,  and  not  his  liberty  or  life ;   alfo,  fays  he,  it  may  be  But  by  H4. 
generally  prefumed  that  a  jury  is  likely  to  be  equally  influenced  "'^ '  ^j},^* 
M'ith  the  fear  of  an  attaint  from  either  of  the  contending  parties;  king  may 
whereas  if  any  fuch  examination  of  their  proceedings  were  al-  I'ave  an  at- 
lowed  in  criminal  caufes,  they  might  be  often  in  great  danger  of  Jlj^ough  a 
one  fide,  by  incurring  the  refentment  of  a  powerful  profecutor,  man  con- 
and  provoking  him  to  call  their  condu£l:  in  queftion,  for  their  vlfted  upon 
fuppofed  partiality  ;  but  they  could  have  little  to  fear  froni  an  in-  ^e^"c'an' 
jured  criminal,  who  would  feldom  be  in  circumftances  to  make  have  no  at- 
his  profecution  formidable.  ^^^'"5'  ^*~ 

*  caule  the 

guilt  is  affirmed  by  two  inquefts,  ths  grand  inqueft  that  prefent  the  offence  on  the'r  oaths,  and  the  petit 
jury  that  aijrees  with  them  ;  yet  where  the  petit  jury  acquits,  they  ftand  as  a  fingle  verdlit ;  for  they 
difaffirmwhat  the  grand  inquelt  of  twelve  men  have  upon  their  oaths  prefented. 

Where  the  king  is  fole  party  againft  the  fubjeft,  and  the  jury  4Leon.46, 
find  for  the  king,  no  attaint  lies;  but  it  is  otherwife  where  the  Butforth.* 
luit  IS  tam  pro  domino  rege  quam  pro  Jeipjo,  Eliz.  309.    a  Jon.  14. 

No  attaint  lies  upon  an  inqueft  of  office  ;  therefore  if  a  i-ecovery  Co.  Lit. 

be  in  a  qiiare  impedit  by  default,  and  a  writ  ifiue  to  the  fheriff  to  355-  ^• 

(rt)  inquire  of  the  damages  and  plenarty,  no  attaint  lies  upon  this  „  co.  6.a. 

inqueft  ;  for  it  is  but  an  inqueft  of  office.  Roll.  Abr.  , 

280.  and 
feveial  ye:r-books  there  cited.  10  Co.  1 19.  S.  P.  {a)  Therefore,  where  the  matter  omitted  to  be 
inquired  by  the  principal  jury  is  fuch  as  goes  to  the  very  point  of  the  iiiue,  and  upon  which,  if  it  be 
found  by  the  juiy,  an  attaint  will  lie  a^iin^l:  thein  by  the  party,  if  they  have  given  a  fjjfe  verdidl-,  there, 
fuch  matter  canii  )t  be  fupp:ied  by  a  writ  of  inquiry,  becaufe  thereby  the  plaincitl  may  lole  his  aft'on  of 
attaint,  whlcli  will  not  lie  upon  a[i  inqueft  of  office.  Carth.  302.  Ld.  Ilaym.  59.  5  Mod.  76,  77. 
jiS.     Salk.  205.  pi.  3.     bi^in.  595.   pi.  S.     i2Mod.S5. 

But  if  the  inquiry  be  by  the  fame  inqueft  that  inquired  of  the  Roll.  Abr. 

iffiie  in  the  quare  hnpedit^  an  attaint  lies.  loCo.  no. 

So  in  an  affife,  if  they  are  at  ilTue  upon  the  plea  In  bar   and  Fitz.  At- 

that  is  found  for  the  phintitf,  and  it  is  inquired  over  of  the  feimi  g|^'Jj|  ^5j^^ 

and  difleihn,  if  the  difi=ifin  be  found  by  a  fulfe  verdict,  an  attaint  ^3.  ' 

lies  thereupon.  loCo.  119. 

In 
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Roll.  Abr.  In  an  acliion  againfl  tenant  in  tail,  if  he  makes  default,  and  lie 
**°*  in  the  reverfion  prays  to  be  received,  fuppofing  him  to  be  tenant 

for  life,  which  is  counterpleaded,  upon  which  they  are  at  iflue, 
and  it  is  found  againft  him  in  reverfion,  and  the  fame  inqueft 
taxes  the  damages  againft  the  leflee,  no  attaint  lies  upon  this  ver- 
dict, becaufe  the  judgment  againft  the  kflee  is  given  upon  the 
default ;  and  fo  this  is  but  an  inqueft  of  office  for  the  damages. 
Co.  Lit.  An  attaint  lies  upon  a  verdi6t  before  the  (herifF  in  a  writ  of  in- 

355-  a.  quiry  of  wafte,  becaufe  by  the  ftatute  the  fherifF  is  made  judge 
ago.        '     in  this  cafe. 

a  Roll.  No  attaint  lies  upon  a  verdi£l  given  by  twenty- four  jurors,  nor 

Abr.  280.     ^^gg  jj.  jjg  upon  a  verdict  given  in  an  attaint  for  the  thing  of 

which  the  jury   is   attainted;    but   if   they   find    any   collateral 

matter  pmter  the  attaint,  it  lies  thereupon,  and  they  fhall   be 

attainted. 

j2H;6.  6.       In  a  writ  of  (a)  right,  if  the  grand  affife  be  taken  upon   the 

(j)Whether  j^-^q^q  Ti"ht,  no  attaint  lies  thereupon ;  but  if  the  ifiue  be  taken 

an  attaint  lay  iii  j  i_  -i^  ^^    ■    ^ 

in  a  plea  upou  a  collateral  matter,  and  not  upon  the  mere  right,  an  attamt 
real,  becaufe  ]ies  thereof. 

he  might 

have  falfified  man  aftion  of  an  higher  nature,  -viiie  z  Inft.  237. 

Roll.  Abr.  If  a  deed  with  witnefies  be  pleaded,  and  the  Inquefl:  pafs  in 
x8o.  ti^g  affirmative,  no  attaint  lies  thereof,  becaufe  the  witnefles  have 

Co^Lit.6.  b.  adjudged  this  to  be  true  ;  but  otherwlfe  it  is,  if  it  pafs  in  the  ne- 
s.  P.  be-  gative,  and  dif-affirmance  of  the  deed  ;  [b)  for  the  witnefles  ought 
caufewit-      jQ  te{lif"v  nothing:  but  what  they  fee  or  hear. 

nelTes  can-  j  o  1 

not  teftify  a  negative,  but  an  affirmative.  (//)  An  attaint  does  not  lie  for  not  finding  a  divorce,  becaufj 
that  does  not  lie  in  the  r  conufar.ce,  being  a  record.  Holl  Abr.  281 If  the  jury  find  a  fpecial  mat- 
ter which  is  not  part  of  their  charge,  nor  peitinent  to  the  iffue,  no  attaint  lies  for  this.  iiCo.  I3.'^ 
Where  it  lies  for  finding  fajfely  a  matter  of  torm  only,  the  principal  matter  being  tiue.     Keilw.  67. 

4',  A<r.  41.        In  an  affife,  if  the  jury  find  a  fpecial  verdi£t,  and  refer  it  to 

Bro.  At-  ^i^g  court  whether  upon  the  matter  the  tenant  be  a  difleifor,  and 

Cro.'Eiiz'.  upon  the  matter  the  court  adjudge  him  to  be  a  dilfeifor,  though 

309.  s.  P.  in  law   he  be  no  difleifor  ;  yet  no  attaint  lies  againft  the  jury, 

T^^utfol  ('^)  becaufe  it  is  not  their  fault,  but  the  fault  of  the  court. 

lowing  tlie  direiflion  of  the  court  will  not  bar  an  attaint ;  for  if  the  judge  declares  the  law  to  the  jury 
erroneoufly,  ard  they  find  accordingly,  though  this  may  excufe  them  from  the  forfeitures,  yet  however 
upon  the  attaint  the  judgment  is  to  be  leveifed,  and  a  man  ihall  not  lofe  his  right  by  the  judge'* 
miftake  of  the  law.     Vaugh.  ]45. 

Roll.  Abr.  An  attaint  lies  before  execution  faed,  for  the  danger  of  the 
*^^'  death  of  the  petit  jury  in  the  mean  time ;  for  after  the  death  of 

any  of  the  petit  jury,  no  attaint  lies. 
5H.  6. 2.  An    attaint  lies    for  exceffive    damages,    as   alfo    where    the 

^°'*-  ^^  jury  give  too  little  ;  but  if  they  give  excelfive  damages,  and  the 
ifthccourt'  court  abridge  them  *,  and  make  them  reafonable,  no  attaint  lies 
hath  any  againft  the  jury,  though  they  have  made  a  falfe  oath  ;  for  fuch 
fuchpowcr^  abridgment  is  made  upon  the  prayer  of  the  party,  and  therefore 

he  Ihall  not  have  an  r^ttaint  alfo. 

So, 


Juriesf^  781 

So,  if  the  court  increafes  *  the  damages,  and  makes  them  rea-  Roll,  Abr* 
fonable,  whereas  before  they  were  too  fmall,  no  attaint  lies.  *^4-  *  ^^ 

utjypra  ; 
unlefs  in  cafe  of  mayhem,  on  view,  where  confequences  have  enfued  after  the  verdidl,  unforefecn,  or  not 
provided  for,  in  point  of  damages  at  the  tiial. 

So,  if  the  jury  give  excefTive  damages,  and  after  the  plaintiff,  to  Roll.  Afar, 
■whom  they  are  given,  releafe  part  of  the  damages,  by  which  the  reft  *^4- 
of  the  damages  which  remain  are  reafonable  enough,   no  attaint 
lies ;  for  hereby  the  defendant's  caufe  of  grievance  is  taken  away. 

In  an  attaint,  if  the  plaintiff  afhgns  the  falfe  oath  in  exceffive   12  E.  4.  5. 
damages,  he  ought  to  alTign  it  in  this  manner,  yi^ViiVif,  that  the  Bro.  At- 
goods  for  which  the  damages  were  given  were  but  of  the  value  of 
40J.  and  that  in  the  damages  given  over  this  fum  they  made  a 
falfe  oath. 

If  in  trefpafs  againft  two  one  pleads  not  guilty,  and  this  is  11  Co.  5.  b. 
found   againft  him,  and  excelFive  damages  given,  and  after  the  Sir  John 
other  defendant  comes  and  pleads  not  guilty,  and  this  is  found  j-JJ  °Hob. 
againft  him  alfo,  he  may  have  an  attaint  upon  the  firft  verdict,  66.    Cro. 
becaufe  bound  by  the  damages  given  thereby;  and  though  he  is  a  J^c- 35'' 
ftranger  to  the  iflue,  yet  he  is  privy  in  charge.  roH.  Rep.  31.5.  V. 

In  a  quare  impedlt  againft  two,  they  make  feveral  titles ;  and  it  Roll.  Abr. 
is  found  for  one  defendant,  and  that  the  other  dlfturbed   him  ;  -^** 
the  other  may  have  an  attaint  upon  this,  for  by  this  he  lofes  the 
prefentation. 

He  who  is  party  to  the  recovery  fliall  have  an  attaint,  although  Roll.  Abr. 
he  was  not  tenant  at  the  time  of  the  firft  writ  brought,  nor  when  2S2.— The 

...  .  ^  reverfioner 

the  judgment  was  given.  (by  the 

common  law)  after  the  death  of  tenant  for  life.     Dyer,  i.  pi.  5.      3  Co.  4.  And  during  the  life 

of  the  particular  tenant,  per  9  Rich.  2.  c.  3. 

If  an  aftion  of  joint-tenancy  be  pleaded  with  a  ftranger,  and  4SE.3. 17. 
the  ftranger  join  with  the  tenant  in  the  maintenance  thereof,  and  ^'^^^-  37*' 
this  be  found  againft  them,  yet  the  ftranger  fhall  not  have  an  at- 
taint, becaufe  he  is  not  party  to  the  writ. 

So,  in  an  a6lion  againft  Jl.  and  B.  if  it  be  found  againft  them  u  H.4. 27. 
upon  feveral  ifTues,  A.  fhall  not  have  an  attaint  upon  a  falfe  ver-  ^  ^°"- 
diet  againft  B.  becaufe  he  is  not  party  to  the  iflue.  ^'  *  ^* 

So,  in  trefpafs  againft  two,  if  one  plead  a  releafe,  upon  which  11  H  4.  30. 
they  are  at  IfTue,  and  the  other  plead  the  fame  plea  as  fervant  to  i^°". 
him,  if  it  be  found  againft  the  mafter,  the  fervant  fhall  not  have 
an  attaint  thereupon,  for  he  is  not  party  to  the  ifTae. 

So,  in  walle  againft  two,  if  one  make  default,  and  the  other  Roll.  Abr. 
plead,  and  it  be  found  againft  him,  the  other  who  made  default  -^3* 
fliall  not  have  an  attaint  thereupon,  becaufe  he  is  not  party  to  the 
ilTue. 

If  a  villein  be  found  free  in  a  homim  replegiando  againft  the  Roll.  Abr. 
lord,  and  after  the  lord  die,  the  heir  ihall  have  an  attaint ;  fo  if  ^^i" 
the  villein  were  found  free  by  a  falfe  verdicl:,  in  an  action  of  tref- 
pafs brought  by  him  againft  the  lord,  and  after  the  lord  die,  the 
heir  fliall  have  an  attaint,  becaufe  hereby  he  lofes  his  inheritance 
in  the  villein ;  but  he  cannot  have  an  attaint  for  the  damages  ; 
but  the  executors  may,  becaufe  they  belong  to  thera. 

10  The 


ySi  Juried, 

II H.  6.  6,  The  petit  jury  can  plead  no  plea  but  fuch  as  may  excufe  tliem 
Fitz.  At-      pf  ^.jjg  fgiCg  Qjj(.jj .   ^^^^  jjy  j.|^g  23  //.  8.  f^/>.  3.  it  is  ena6ted,  that 

65.   Kei'lw.  sf^ter  the  plaintiff  hath  afTigned  the  falfe  oath,  the  petit  jury,  if  they 

130.,  fame  be  the  fame  perfons,  and  the  writ,  procefs,  return,  and  affign- 

ru  c  argu-     j^ei^f  good,  fhall  have  no  anfwer,  but  only  that  they  made  a  true 

oath ;  unlefs  the  plaintiff,  in  an  attaint  upon  the  fame  verdicl, 

hath  before  nonfuit  difcontinued,  or  had  judgment  againft  the 

petit  jury. 

Vide&Co.         In  an  attaint  upon  a  verdi£l  in  trefpafs,  one  of  the  petit  jury 

44.  a.  S.P,  pleaded  an  award  between  the  plaintiff  and  defendant,  and  whe- 

where  It  IS  ,  ,  •  1       1  i    ;•  rr   -i 

fald  to  be      ^hcr  this  was  a  good  plea  dubitatur.     Keiliu.  130. 

a  good  plea,  yet  ^_  £f  I'de  Dyer,  75.  pi.  27. 

Roll.  Abr.         In  an  attaint  brought  by  the  iffue  in  tail,  upon  a  verdi£l  in  a. 
r^^L't       formedon  againfl  his  anceilor,  the  releafe  of  the   anceflor  is  not 
20* a.  S.P.  ^"y  har,  for  the  attaint  is  entailed  as  well  as  the  land  itfelf. 
(a)  And  By  the  23  H.  8.  cap.  3.  all   attaints  muft  be  taken  [a)  in  the 

therefore       King's  Bench  or  Common  Pleas,  and  not  elfewhere ;  but  a  nift 

no  conu-  •  i  i  '  j 

fance  can  be  /"'"'J  may  be  granted. 

granted  upon  an  attaint,  becaufe  all  attaints  ars  to  be  taken  either  before  the  king  in  his  bench,  or  be- 
J-bre  the  juftices  of  the  Common  Pleas,  and  in  no  other  courts,  &c.  Co.  Lit.  294.  b.— Where  a  verdiift 
and  judgment  given  in  the  Exchequer  was  removed  by  cerrkrari  into  the  Common  Pleas,  and  an  attaint. 
Fide  Dyer,  2.CI.  pi.  65.  Moor,  17.  pi.  60.  N.  Eendl.  pi.  132.  Keilw.  210.  &  i/ide  Dyer,  81. 
pi.  65.  Cro.  Eliz.  645.,  in  which  book,  becaufe  the  record  was  not  removed  in  Barco,  it  was  adjudged 
againft  the  plaintiff,  and  the  court  would  not  grant  him  a  day  to  bring  in  the  record,  and  faid,  the  plain- 
tiff, at  his  peril,  ought  to  have  brought  it  in  before  ;  £f  -vide  Cro.  Eliz.  371,  372. How  to  be  re- 
moved, i.^!;  P>.oll.  Abr.  394. But  if  an  attaint  be   brought  on  a  judgment  it:  Banco,  and   the 

plaintiff  affign  the  falfe  oath.,  and  the  defendant  plead  ionum  ^  legale  fecciunt  jiicramei:tu»:,  and  there- 
upon they  are  at  iffue,  and  after  the  firft  record  is  removed  by  a  writ  of  error,  yet  the  procefs  againlt  the 
grand  jury  and  the  party  Ihall  not  be  flayed,  but  the  court  may  proceed.     Dyer,  284.  pi.  35. 


Of  the  Judgment  in  attaint. 

C0.Llt.294.  'T~HE  judgment  at  common  law  was  very  [h)  fevere ;  and  ac- 
^sfi''  ^^^'  cording  to  my  Lord  Coke  importeth  eight  great  and  grievous 

(i!>)Andwas  puniflimcnts ;  i.^>od  amittant  liheram  legem  imperpctiiwn  ;  that 
fo  fevere,  is,  they  (hall  be  fo  infamous  as  never  to  be  received  as  witneffes, 
that  few  or  ^j.  j.^  j^g  q£  ^^  \yxxy .  2.  S>uod  forisfacmjit  omtiia  bona  &  catalia 
no  Junes  ,  r^       1  r  "^        •^    .   •' 

uponjuil  ~  Jii^'  3.  ^lod  terra  <3f  tenemtnta  in  mojms  dom'un  regis  capiantur. 
caufiwere  4.  ^wd  tixores  ^  liberi  exira  domiis  fiias  ejicereuiur.  5.  ^lod  do- 
3Tni>  16-     ^tTis  fu.'e  profireritur,     6.   ^lod  arhores  fuce  extirpentur.      7.   ^tcd 

prata  Jua  arentiir.  8.  ^lod  corpora  fun  carceri  mancipentur. 
VideQo.Ux..  But  the  feverity  of  this  punifliment  v/as  mitigated  by  the  fta- 
(cWind  b  ^^^^  ^3  ^'  ^'  ^^'^*  3*  '^^^^'^'^  prefcribes  the  methods  of  proceeding 
the  equity  i"  attaint,  and  inflitSls  certain  pecuniary  puniftiments  on  the  ju- 
of  theita.  rors,  in  proportion  to  the  damages  fuicained  by  the  party  by  the 
a"lbft'the     ^^^^^  verdi£l:,  in  which  the  {c)  party  recovering  is  to  be  joined. 

executors  of  the  party  for  whom  jud;<ment  was  given.  Moor,  17.  pi.  60.  N.  Bendl.  132.  Keihv. 
201.  a.     And.  24.     Dyer,  201.  1.65. 

Roll.  Abr.  If  a  man  recover  in  an  attaint,  he  fliall  be  [d)  reftored  to  all  that 
^j^jf  ^,,^_  he  hath  loft  by  the  verdift,  as  v/ell  his  lands  as  the  mefne  profits  i 
ing  the  li.'c    as  alfo  his  damage,  if  he  loft  in  a  perfonal  adion. 

o:  iht  tenant  for  life  the  reveifioner  recovers  i^  an  attaint,  the  ien«nt  i1h?ll  Le  reflored  to  the  poff^-ilion 

anJ 


and  rnEfne  rrofits,  and  the  rcverfiinar  to  his  arrearages  of  rent ;  but  if  the  tenant  be  dead,  or  of  covin 
with  the  demandant,  the  itverfioner  fliall,  &c,  fcr  5  Rich.  2.  c.  3. 

So,  if  a  man  brings  debt  and  is  barred,  and  he  brings  an  attaint,  Roll.  Abr. 
and  it  is  found  for  him,  he  fliall  recover  his  debt.  ^^''• 

So,  if  the  iffue  in  tail  recovers  the  land  in  an  attaint  upon  a  re-  ai  AfT.  i3. 
covery  againft  his  anceftor,  he  fliall  recover  the  iffues  of  the  land  ^g""'  ^^^' 
from  the  death  of  the  anceftor. 

2.  How  otherwife  punifliable. 

And  herein  we  mud  con fider  jurors  either  in  a  minilleral  capa- 
city, as  perfons  bound  to  attend  the  court,  to  do  the  bufinefs  for 
which  they  are  returned  till  they  are  difcharged  ;  or  in  a  judicial 
capacity,  as  judges  of  the  fadl  to  be  tried. 

In  the  former  capacity  they  are  liable  to  be  puniflied  in  feveral  S  Co.  3S.  b. 
inflances ;  as  for  (n)  refufmg  to  appear,  withdrawing  themfelves  ^^'  ^ 
before  they  are  fworn,  or  refufing  to  be  fv/orn  ;  for  which  every  3  Hal.  Klft'. 
court  of  record  may,  of  comnijjn  right,  irapofe  fuch  a  reafonable  P.  c.  309. 
fine  on  any  one  returned  on  a  grand  or  petit  jury,  as  fhall  leem  i^)^y^^^- 
convenient.  c  ig.  per- 

lons  fummoncd  on  juries  in  courts  of  record,  in  citie",  corporations,  a;;d  franchlfes,  and  not  attending, 
jnay  be  fined. 

So,  if  after  they  are  fworn  they  refufe  to  give  any  verdict  at  Noy,  49. 
all.  sBuif.  173. 

Vaugh.152. 

So,  if  they  endeavour  to  impofe  upon  the  court  -,  as  where  a  Roll.  Abr. 
petit  jury  offer  a  verdi£t   to  the  court  as  agreed  by  their  whole  ^'9-  ^''°' 
number,  where  in  truth  fome  of  them  have  not  agreed  to  it  j  or  ^  HaJk.^* 
where  they  agree  upon  two  verdi6ts  ;  and  firft,  to  offer  one  of  P-  c.  c.  22. 
them  to  the  court,  and  ftand  to  it,  if  the  court  fhali  exprefs  no  ^  [J- 
diffatisfattion  to  it;  but  if  the  court  fliall  diflike  it,  then  to  give  p.  0.309.' 

the  other.  S.  P.  and  that  in  fuch  cafe  they  fnall  be  fined  every  one  apa:t. 

So,  for  mifbeliaving  themfelves  after  their  departure  from  the  Dyer,78.  pi. 

bar  ;  as  where  they  do  not  all  keep  together  till  they  have  given  4i-  =  'S.  pi. 

their  verdict,  or  where  any  of  them  carry  any  thing  [!?)  eatable  jac.21.' 

with  them  in  their  pockets,  or  eat  or  drink,  or  otherwife  refrefh  Vaugh.  21. 

themfelves,  without  leave  from  the  court,  before  they  have  given  p^^^''"^ 

their  verdi6l,  thcugii  they  were  agreed  on  it,  and  were  alfo  all  the  ^'jg^ 

time  in  the  cuftody  of  the  bailiff  appointed  to  take  care  of  them,  (i)  which, 

if  it  be  at 
the  charge  of  him  for  whom  they  give  a  verdid,  avoids  the  verdidl  ;  otherwife,  If  they  e>t  or  drink  at 
ihsir  own  charge,  or  the  charge  of  him  againil  wiiom  they  give  thjir  verdict,     z  Hal.  Hift.  P.  C.  306. 

Alfo,  where  a  jury,  after  they  departed  from  the  bar,  being  late  Pafch. 
on  Saturday  night,  feparated  and  went  every  one  to  his  own  houfe  ^^g^^j^^' 
without  giving  a  private  verdift,  or  without  confulting  upon  the 
evidence  and  gave  a  verdi<St  according  to  the  direction  of  the  court; 
for  this  mifdemefnour  they  were  fined  each  forty  fliilllngs,  and  a 
new  trial  granted  ;  and  herein  the  chief  juftice  faid,  that  by  fuch    ■ 
trial  both  parties  may  be  prejudiced  ;  for  the  jurors  going  at  large, 
without  confulting  together,  may^well  forget  the  evi<lencc  ;  and  it 
is  the  rieht  of  the  king's  fubiecls  to  have  their  ifiue.9  determined 

v.-.;^u 
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a  Hawk. 
P.  C.  c.  22. 
§19. 

Cro.  Eliz. 
616. 

a  Hal.  Hift. 
P.  C.  306. 
(a)  But  it  is 
no  offence 
in  a  juror  to 
P.p.  C.83. 

t.  Hawk. 
P.  C.  c.  22. 

^20.  and 
feveral  au- 
thorities 
there  cited. 


<i)  Vaugh. 

143. 

2  Jon.  16, 
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»  Hat.  Hift. 
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when  the  evidence  Is  frcfh  in  the  memory  of  the  jurors  ;  and  th^ 
fufFering  the  jurors  to  go  to  their  houfes  after  a  privy  verdi£t  is 
only  by  connivance,  by  the  ftri£l  rules  of  law  ought  not  to  btf 
fufftired. 

Alfo,  vhere  the  jury  have  been  divided,  or  in  doubt  about  the 
evidence,  and  have  agreed  to  determine  the  matter  by  throwing 
crofs  or  pile,  i^c,  and  to  give  their  verdict  as  the  chance  hap- 
pened ;  this  has  been  held  fuch  a  mifdemefnour,  for  which  they 
have  been  ordered  to  attend,  and  for  vvhich  they  are  punifliable, 
and  for  which  a  new  trial  will  be  granted  on  the  common  rule  of 
juratores  male  fe  gcjfenmt. 

Jurors  are  likewifc  p«uni{hable  for  fending  for  or  receiving  irt« 
{Irudlions  from  either  of  the  parties  concerning  the  matter  in 
queflion. 

So,  if  a  juryman  have  a  piece  of  evidence  In  his  pocket,  and 
after  tlie  jury  fworn  and  gone  together  he  (a)  {hew  it  to  them,  this 
is  a  mifdemefnour  fineable  in  the  jury  ;  but  it  avoids  not  the  ver- 
di£l,  though  the  cafe  appear  upon  examination. 

exhort  liis  companions  to  joia  with  him  in  fuch  verdi(ft  as  he  thinks  right,     i  Hawk. 

§3, 

As  to  the  puniflmient  of  jurors  in  their  judicial  capacity,  there 
are  feveral  inftances  where  jurors  acquitting  great  and  notorious 
offenders,  contrary  to  clear  and  manifeft  evidence,  and  contrary  to 
the  judge's  diie£lions,  have  been  puniflied  in  the  flar-chamber, 
and  have  alfo,  not. only  in  the  King's  Bench,  but  alfo  by  juflices 
oi  oyer  and  terminer  and  gaol- delivery,  been  fined  and  imprifoned, 
and  bound  over  to  their  good  behaviour  ;  but  thefe  methods  were 
thought  to  be  contrary  to  the  opinions  in  the  old  books,  and  con- 
trary to  the  general  reafon  of  the  law  ;  and  being  fully  confidered 
in  (b)  BiiJJjel's  cafe,  it  was  there  fettled,  and  hath  been  ever  fincc 
agreed  to,  that  jurors  are  no  way  punifliable,  except  by  attaint,  for 
giving  a  verditt  contrary  to  the  judge's  direQion,  and  againft:  what 
may  feem  to  others  clear  and  manifefl  evidence,  for  that  they  are 
the  proper  judges  of  the  fa6l  to  be  tried,  and  may  be  reafonably 
influenced  by  matters  known  only  to  themfelves,  as  their  own  per- 
fonal  knowledge  of  the  fad,  or  of  the  credit  of  the  witnefles,  or  of 
the  parties. 

And  herewith  my  Lord  Hale  feems  to  agree,  and  fliews  the  un- 
reafonablenefs  of  puniniing  a  jury  for  going  contrary  to  the  direc* 
tion  of  the  court,  in  matters  of  law,  becaufe  it  is  ImpofTible  any 
matter  of  law  could  come  in  queflion  till  the  matter  of  fa61:  were 
fettled  and  ftated  and  agreed  by  the  jury,  and  of  fuch  matter  of 
faft  they  were  the  only  competent  judges  :  alfo,  fays  he,  it  were 
the  molt  unhappy  cafe  that  could  be  to  the  judge,  if  he,  at  his 
peril,  muft  take  upon  him  the  guilt  or  innocence  of  the  prifonef; 
and  If  ihe  judge's  opinion  mud  rule  the  matter  of  fa<3,  the  trial  by 
the  jury  would  be  ufelefs. 

But  he  feems  to  admit,  that  the  long  ufe  of  fining  jurors  In  the 
King's  Bench  in  criminal  caufes,  may  give  poflibly  a  jurifdi61:ioa  to 
fine  in  thefe  cafes,  yet  that  it  can  by  no  means  be  extended  to 

other 


other  courts  of  feflions,  of  gaol-delivery,  oyev  and  iefmlner,  or  of 
the  peace,  or  other  inferior  jurifdi£lions. 

Alfo,  by  Haivkins,  if  it  (hall  plainly  appear  in  any  cafe,  that  2  Hawk, 
jurors  are  perfectly  fatisfied  of  the  truth  of  a  factt,  whereupon  they  ^/^-  '^•.^** 
declare  to  the  court,  that  they  find  it  in  fuch  a  particular  manner ;  ;„hich  is*' 
and  the  court  dire6lly  tell  them,  that  upon  the  facl  fo  found,  as  cited  2  Jon. 
they  have  agreed  it  to  be,  the  judgment  of  the  law  is  fuch  or  fuch,   '5»  '6. 
and  therefore  that  they  ought  to  give  a  verdi£l:  accordingly,   yet  lA^ff.' 
they  obftinately  infift  upon  a  verditl  contrary  to  fuch  a  direction  ;  Pal!"-  363, 
it  feems  agreeable  to  the  general  reafon  of  the  law,  that  the  jurors  ^  ?"*'' 
are  finable  by  the  court  in  fuch  a  cafe,  unlefs  an  attaint  lies  againft 
them  ;  for  otherwife  they  would  not  be  punilhable  for  fo  palpable 
a  partiality  in  taking  upon  them  to  judge  of  matters  of  law,  which 
they  have  nothing  to  do  with,  and  are  prefumed  to  be  ignorant  of, 
contrary  to  the  exprefs  direction  of  one,  who  by  the  law  is  ap- 
pointed to  direct  them  in  fuch  matters,  and  is  to  be  prefumed  of 
ability  to  do  it. 

Alfo,  if  a  judge,  for  the  better  dire£lion  and  information  of  a  2  Kawk. 
jury,  fhall  afk  them  their  opinions  concerning  fuch  a   particular  P-C.  c. 22> 
fa£t:,  and  they  fnall  refufe  to  anfwer  him,  and  obdinately  infiffc  to  ^  ^^* 
deliver  in  their  verdidt,  as  they  think  fit,  contrary  to  his  diredllon, 
it  feems  queflionable  whether  thev  may  not  be  fined  in  fuch  a  cafe 
alfo,  unlefs  an  attaint  lie  againfl  them  ;  for  that  it  is  the  duty  of 
jurors  to  take  the  advice  and  information  of  the  court,  in  order 
to  be  governed  by  it,  as  far  as  fliall  be  confident  with  their  con- 
fciences. 

3.  How  Abufes  by  others  in  relation  to  them  are  punifiiable  ;  and 
therein  of  the  Ofi'cnce  of  Embracery. 

Embracery  is  defined  in  general  to  be  an  attempt  by  either  party,  C0.Lit.369. 
or  a  ftranger,  to  corrupt  or  influence  a  jury,  or  to  incline  them  to  Moor,  815. 
favour  one  fide  by  gifts  or  promifes,  threats  or  perfuafions,  or  by  p^Q  c^%-, 
inflrufting  them  in  the  caufc,  or  any  other  way,  except  by  open- 
ing and  enforcing  the  evidence  by  counfel  at  the  trial,  whether 
the  jurors  give  any  veidi6t  or  not,  and  whether  the  verdi6l  be  true 
or  falfe. 

Alfo,  it  is  an  ofFence  of  this  kind  for  a  ftranger  barely  to  labour  i  Hawk, 
a  juror  to  appear  and  act  according  to  his  confcidnce,  or  for  any  ^•^-  "^^ 
perfon  to  labour  a  juror  not  to  appear ;  but  it  is  no  offence  for  the    '^  * 
party  himfelf,  or  for  any  perfon,  who  can  jullify  an  acl  of  main- 
tenance, to  labour  a  juror  to  appear  and  give  a  verdict  according 
to  his  confcience. 

Alfo,  it  is  an  ofFence  to  give  money  to  a  juror  after  the  verdi£t, 
unlefs  it  be  openly  and  fairly  given  to  all  alike,  in  confideration  of 
the  expences  of  their  journey  and  trouble  of  their  attendance. 

So,  the  bare  giving  of  money  to  another,  to  be  diftributed 
among  jurors,  favours  of  embracery,  whether  any  of  it  be  diftri- 
buted or  not  J  and  it  is  an  ofFence  of  the  like  kind  for  a  perfon  by 
indireft  means,  to  procure  himfelf,  or  another,  to  be  fworn  of  a 
ialesy  in  order  to  ffciVe  one  fide :  alfo,  it  v,  as  cri:rxinal  in  a  juror, 

Vofc»  III.  3  E  as 
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as  in  any  other  perfon,  to  endeavour  to  prevail  on  his  companions 

to  give  a  verditl  on  one  fide,  by  any  other  arguments  befides  the 

evidence  produced,  and  the  general  obUgations  of  confcience. 

T  Hawk.  The  offence  of  embracery  is  punifhable  at  [a)  common  law  by  in* 

P.  c.  uOi      diriment  or  a£lion  ;  and  if  it  were  not  known  before  the  trial,  it 

{I)'Hovi\t    'will  be  a  good  caufe  to  fet  afide  the  verdi£l. 

is  further  re.lraineH  and  puniflied  by  ftatutc,  •vide  5  E,  3.   c.  10.     34  E.  3.  c.  8.     38  E.  3.  c.  is. 
and  1  Hawk.  P.  C,  ubiju^r. 

J  Hawk.  Abufes  by  others  in  relation  to  juries,  are  punifhable  by  fine 

p.  c.  c.  21.  J,,,  J  imprifonment ;  as  if  a  man  aflault  or  threaten  a  juror  for  hav- 
^'^'  ^"K  given  a  verdict  againfl  him,  he  may  be  indifted  as  a  difturber 

of  the  adminiilration  of  juftice,  and  one  who  is  guilty  of  a  con- 
tempt to  the  king's  courts. 
Hli.ioArn.       Alfo,  the  court  of  King's  Bench  granted  an  information  againfl 
'^'w'^""    ^  town-clerk,  for  publifhing  an  order  of  the  court  againfl  jurors 
Meld.     "      '^'•'^^  ^^^^  found  a  perfon  guilty  of  manflaughter  only,  upon  an 
indiclment  of  murder,  by  which  order  the  faid  jurors  were  de- 
clared to  be  juftly  fufpe£led  of  bribery. 


3fuSices  of  i&eace* 


(A)  Of  the  ancient  Officers,  called  Confervators  of 
the  Peace. 

(B)  Of  the  firft  Inftitution,  and  general  Statutes, 
which  give  Juftices  of  Peace  a  Jurifdidion. 

(C)  Of  their  Coramiffion,  and  Manner  of  appoint- 
ing them, 

(D)  Who  are  qualified  for  the  Office. 

(E)  Of  their .  Authority  and  Jurifdidion  purfuant 
to  their  Commiffion,  and  the  general  Statutes 
relating  to  them  :  And  herein, 

1.  What  jurifdidion  they  have  in  relation  to  Treafon  and 
Mifprifion  of  Treafon. 

2.  What  in  relation  to  Felonies. 

3.  What  in  relation  to  inferior  Offences. 

4.  How 
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4.  How  far  they  have  Power  to  proceed  on  Indiclments  not 
taken  before  themfelves. 

5.  By  what  Juftice  the  Jurifdi£tion  mufl  be  exercifed ;  and 
therein  how  far  a  Juftice  of  a  County  may  a6l  out  of  it,  or 
within  a  Liberty. 

[(F)  Their  Indemnity  and  Proteftion  by  the  La-w- 
in the  right  Execution  of  their  Office ;  and  their 
Punifhment  for  the  Omiffion  of  it.] 


6.  Ero.  Re- 
cognizance, 


(A)  Of  the  ancient  Officers,  called  Confer vators  of 
the  Peace. 

IT  feems  to  be  clearly  agreed,  that  before  the  ftatute  i  E.  3.  cap.  Lamb,  book 
16.  there  were  no  juftices  of  the  peace,  and  that  they  were   ''t/',  ^^. 
firft  inft:ituted  by  that  ftatute  ;  yet  by  the  common  law  there  were  p,  c.'aa. 
certain   confervators   of  the  peace,  which  were  of  two  forts :  2  Hawk. 
1.  Thofe  who  in  refpe^l  of  their  offices  had  power  to  keep  the  P-C  c.8. 
peace,  but  were  not  {imply  called  by  the  name  of  confervators  of 
the  peace,  but  by  the  name  of  fuch  offices.     2.  Thofe  who  were 
conftituted  for  this  purpofe  only,  and  were  fimply  called  by  the 
name  of  confervators  or  wardens  of  the  peace. 

As  to  the  firft  fort,  the  king  is  undoubtedly  the  principal  from  Dait.  chap. 
whom  all  authority  of  this  kitid  is  originally  derived  ;  but  it  isfaid,   ^-  Cromor. 
that  he  cannot  take  a  recognizance  for  the  peace,  becaufe  it  is  a 
rule  that  no  recognizance  can  be  taken  by  any  one  who  is  not  a 
juftice  either  of  record  or  by  commiffion  :  alfo  the  lord  chancellor,  [^"'^  "5'" 
or  lord  keeper  of  the  great  feal,  the  lord  high  fteward  of  Efiglojid,  counf^iiors 
the  lord  marfhal,  the  lord  high  conftable,  and  every  juftice  of  the  norficieta- 
King's  Bench,  and  the  mafter  of  the  rolls,  and,  as  feme  fay,  the  ^^"^'  °^ 
lord  treafurer,  have  a  general  authority  to  keep  the  peace  through-  fjch. confer- 
out  the  realm,  and  to  award  procefs,  and  to  take  recognizances  for  vators  of  the 
it ;  but  a  peer,  as  fuch,  feems  to  have  no  more  power  in  this  re-  11^'^"  '^^"^ 
fpedl,  than  a  mere  private  perfon.  "       '•' 

Alfo,  all  courts  of  record,  as  fuch,  have  power  to  keep  the  peace  10H.6.  r.b. 
within  their  own  precin£ls ;  and  the  juftices  of  gaol-delivery  may  ^^^^^-  book 
take  furety  of  the  peace  from  a  perfon  committed,  for  not  finding    *  ^''^^'^'  ^' 
fuch  furety. 

Alfo,  every  fheriff  is  a  principal  confervator  of  the  peace  within  10  H,  7. 
his  county,  and  may  ex cffido  award  procefs,  and  take  furety  for  it  j  l^-^-   ^'^"• 
and,  as  fome  fay,  the  furety  fo  taken  is  to  be  looked  on  as  a  recog-  Croc'ar.l's. 
ni'/ance  or  matter  of  record,  and  not  as  a  common  obligation,  be-  F.n'.b.  81. 
caufe  it  is  taken  by  virtue  of  the  king's  commiifion. 

Alfo,  a  coroner  is  another  principal  confervator  of  the  peace,  nje  tit.  Co. 
and  may  bind  any  one  to  the  peace  who  fiiall  make  an  affray  in  his  «""■• 

3  E  3  prefence  j 
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prefence  ;  but  he  is  faid  to  have  no  authority  to  grant  procefs  fof 
the  peace ;  and  it  feems,  that  the  fecurity  taken  by  him  for'  the 
peace  is  not  to  be  looked  on  as  matter  of  record,  but  as  rhatter  in 
pais,  only  except  where  it  is  taken  by  him  as  judge  in  his  own 
court  for  an  affray  in  his  prefence. 
r/i<tit.  Alfo,  every  high  and  petip  conflable  are,  by  the  common  law, 

CorftabU.       confervators  of  the  peace  within  their  feveral  limits,  and  may  take 
order  for  the  keeping  of  the  fame. 

The  confervators  of  the  peace,  fimply  fo  called,  were  either  or- 
dinary or  extraordinary. 
$ro.  Peace,  The  ordinary  were  cither  by  tenure,  viz.  fuch  as  held  their  lands 
T^.  Pre-  i^y  ^.j^jg  fervice  ;  or  by  election,  viz.  fuch  as  were  chofen  by  the 
2z  E.  4.^*  freeholders  of  a  county,  in  purfuance  of  the  king's  writ  for  this 
35-  ^'  purpofe  ;  or  by  prefcription,  viz.  fuch  as  claimed  fuch  a  power  by 

Lamb,  book  ^^  immemorial  ufage  in  themfelves  and  their  anceftors,  or  prede- 
Co.Lit.'ii4.  ceflbrs,  or  thofe  whofe  eftate  they  had  ;  but  the  power  of  none  of 
Dodl.  £c  thofe  confervators  of  the  peace  feems  to  have  been  greater  than 
r"''cJia°°''  *^^*  ^^  conftables  at  this  day,  unlefs  it  were  enlarged  by  fome 
Croir.pt.  6.    fpecial  grant  or  prefcription. 

Lamb,  book  The  extraordinary  confervators  of  the  peace  were  perfons  fpe- 
1.  chap.  3.  cially  commiffioned  in  times  of  imminent  danger,  either  from 
rebels  or  foreign  invaders,  to  take  care  of  and  defend  fuch  a  parti- 
cular diftri£l  committed  to  their  charge,  and  to  preferve  the  peace 
within  the  limits  of  it ;  and  thefe  had  power  to  command  the 
(heriff,  with  his  whole  pojfey  to  aflift  them. 


(B)  Of  the   firft   Inftitution,   and   o;eneral  Statutes 
which  give  Juftices  of  Peace  a  Jurifdidion. 

{a)  And  TUSTICES  of  peace  were  {a)  firft  inftituted  by  the  ftatute  i  E.  3. 
therefore  a  J  ^^^_  j  ^^  which  provides  in  the  following  words  :  "  That  for  the 
not  be  a  "  better  keeping  and  maintenance  of  the  peace,  the  king  willeth, 
juftice  of  "  that  in  every  county  good  men  and  lawful,  which  be  no  main- 
peace  by  «  tainers  of  evil,  or  barrators  in  the  county,  fiiall  be  afligned  to 

prefcription.    ,,   ,  ,  „  ■' '  " 

4.  Leon.  149.       keep  the  peace. 

—They  have  no  jurildidlLn  but  what  ftatutes  give  them,  being  cicated  within  time  of  memory. 
Salk.  406.  pi.  2. 

And  by  the  4^.  3.  cap.  2.  it  is  further  enaded,  "That  there 
*'  fhall  be  affigned  good  and  lawful  men  in  every  county  to  keep 
"  the  peace,  and  at  the  time  of  the  affignments  mention  fhall  be 
"  made  that  fuch  as  (hall  be  indided  or  taken  by  the  faid  keepers 
**  of  the  peace,  (hall  not  be  let  to  mainprize  by  the  fheriffs,  nor  by 
"  none  other  minifters  if  they  be  not  mainpernable  by  the  law ; 
"  and  thejuftices  affigned  to  deliver  the  gaols  fhall  have  power  to 
*'  deliver  the  fame  gaols  of  thofe  that  fliail  be  indided  before  the 
**  keepers  of  the  peace,  and  that  the  faid  keepers  ihall  fend  their 
"  indictments  before  thejuftices,  $5"^." 
(*)  Altho'  And  it  is  further  enacted  bv  1 8  iS.  3.  cap.  2.  "  That  two  or  three 
tZtlk^t  "  ^^  ^^^  ^^^  reputation  in  the  counties  fliall  be  aJigned  {b)  keep- 

10  "  ers 
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"  crs  of  the  peace  by  the  king's  commiflion,  and  at  what  time  ers,  but  juf- 
"  need  fhall  be,  the  fame,  with  other  wife  and  learned  in  the  law,  ""^  °/ 

pcACc  in 

*'  fhall  be  affigned  by  the  king's  commilFion  to  hear  and  determine  their  com- 

**  felonies  and  trefpafTes  done  againft  the  peace  in  the  fame  coun-  miflion,  yet 

"  ties,  and  to  inflicl  puniihment  reafonably  according  to  the  law  ^"^^^55'^^^^ 

"  and  reafon  and  the  manner  of  the  deed."  tute  they 

are  exprefsly  called  keepers  of  the  peace,  and  the  keeping  thereof  is  the  principal  end  of  their  office,  it 
has  been  adjudged,  that  the  caption  of  an  indidment  coram  A.  B.  Sf  C.  D.  cuftodibui  pads  &  jujliciariis 
domini  regis  is  good,  without  exprefsly  naming  them  juftices  of  peace,  z  Roll.  Abr.  95.— Alfo,  it  has 
been  relblved,  that  the  defcription  of  juftices  of  peace  by  the  name  of  jujiiciarii  domini  regis,  ad  faccm 
(cnf.r'vandam.  Sec.  is  good,  without  faying  adfacem  domini  regis,  for  that  isneceflaiily  implied.  2  Hawk. 
F.  C.  c.  8.  §  32. 

And  it  is  further  enafted  by  34^.  3.  cap.  i.   **  That  in  every  [As  thege- 

"  county  of  England  ftiall  be  aifigned,  for  the  keeping  of  the  f^'^^^hori'- 

*'  peace,  one  lord,  and  with  him  three  or  four  of  the  molt  worthy  ^y  ^^  hear 

"  in  the  county,  with  fome  learned  in  the  law,  and  they  fhall  and  deter- 

"  have  power  to  reitr.iin  the  offenders,  rioters,  and  all  other  bar-  ■ninewasnot 

11      n  ■  r  !•  given  till 

**  rators,  and  to  purfuc,  arreft,  take  and  chaltife  them  accorduig  cnis  itatute, 
•'  to  their  trefpal's  or  offence,  and  to  caufe  them  to  be  imprifoned  it  was  not, 
"  and  duly  punilhed  according  to  the  law  and  cuaoms  of  the  [hg^f  [j^f  ^ 
*'  realm,  and  according  to  that  which  to  them  (hall  feem  beft  to  they  were 
"  do,  by  their  difcretion  and  good  advifement,  and  alfo  to  inform  commonly 
"  them  ;  and  to  inquire  of  ail  thofe  that  have  been  pillors  and  cXdV/"- 
**  robbers  in   tlie  parts  beyond  the  fea,  and  be  now  come  again,  /i«i,  aswa 
"  and  go  wandering,  and  will  not  labour  as  they  were  wont  in  find  they 
"  times  pail ;  and  to  take  and  arrcfh  all  thofe  that  they  may  find  ^Ya^^uL  of 
"  by  iiididment  or  by  fuipicinn,  and  to  put  them  in  prifon,  and  36  Edw,  3. 
"  to  take  of  all  them  that  be  not  of  good  fame,  where  they  fhall  ^j^/'j^  j;^** 
"  be  found  fufficlent  furety  and  mainprize  of  their  good  behaviour  ^^^^  j^eiV 
"  towards  the  king  and  his  people,  and  the  other  duly  to  punilh,  feffions  to 
«  to  the  intent  that  the  people  be  not  by  fuch  rioters  or  rebels  ^e^'O'den 

.  T  1  1         -n       I  four  times 

"  troubled  nor  endamaged,  nor  the  peace  blemilhed,  nor  mer-  ;„  ^he  year. 
"  chants  nor  other  paffing  by  the  highway  of  the  realm  difturbed,  1  Reeves' 
"  nor  put  in  the  peril  which  may  happen  of  fuch  offenders  ;  and  Hiit.^yz.J 
«*  alfo  to  hear  and  tlctermine  at  the  king's  fuit  all  manner  of  felo- 
"  nies  and  trefpaties  done  in  the  fame  county,  according  to  the 
*'  laws  and  cuftoms  aforefaid." 

And  it  is  enac?ted  by  1 7  Rich.  2.  cap.  10.  "  That  in  every  com- 
"  miffion  of  the  peace  through  the  realm,  where  need  fhall  be, 
"  two  men  of  law  of  the  fame  county  where  fuch  commiffion 
"  (hall  be  made,  Ihall  be  affigned  to  go  and  proceed  to  the  deli- 
«  verance  of  thieves  and  felons,  as  often  as  they  {hall  think  it 
<'  expedient." 

And  it  is  further  enafted  by  2  ff.  5.  /af.  i.  cap.  4.  "That  the 
"  juftices  of  peace  in  every  Ihire  named  of  the  quorutrij  (except 
<«  lords,  and  the  juftices  of  either  bench,  and  the  chief  baron,  and 
"  ferjeants  at  law,  and  the  king's  attorney  for  the  time  that  they 
"  (liall  be  occupied  in  the  king's  fervice)  ftiall  be  refiant  in  the 
«  fame  (hire,  and  Ihall  make  their  feffions  four  times  by  the  year, 
«  viz.  in  the  firft  week  after  Michaelmas,  Epiphany,  Eajhr,  and 
««  the  tranflation  gf  5/.  T/jomas  the  Martyr,  and  oftner  if  need  be, 

3  E  3  *'  i^nd 
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«'  and  that  the  fame  juflices  hold  their  feflions  throughout  Eng'    .1 
*<  land  in  the  fame  weeks  every  vear."  ' 


yy  .  ,        , 

•  See  the  Thefe  feem  to  be  the  mod  general  ftatutes  relating  to  the  autho- 

^f*B't'''°"    ^^'^y  of  juTtlces  of  peace,  befides  wl:ich  there  are  a  very  great  num- 

Juftice.         her  of  fubfequent  ftatutes  *  vi'hieh  give  them  particular  powers, 

fometimes  to  one  juftice,  fometimes  to  two,  fometimes  in  their 

feflions,  fometimes  out  of  their  feflions  ;  of  which  in  this  place  I 

2«;3ik.475.  fhall  no  otherwife  take  notice  than  by  obfervifig,  that  where  by 

^  *  ^**         ftatute  a  fpecial  authority  is  given  to  juflices  of  peace,  it  muft  be 

exadtly  purfued. 

(C)    Of   their   Commiflion,    and   Manner   of 
appointing  them. 

Lamb.  "JUSTICES  of  the  peace  can  only  be  appointed  by  the  king's 

book  r.c.  5.  ji  commiflion,  and  fuch  commiflion  mull  be  in  his  name  •,  but  it 
Comm'if-  is  not  requifite  that  there  fhould  be  a  fpecial  fult  or  application  to, 
fion,  c.  5.  cr  warrant  from  the  king  for  the  granting  thereof,  which  is  only 
Lev'" 0^1^'  ^sq^ifi^^  ^o^  f"ch  as  are  of  a  particular  nature  ;  as  conftituting  the 
[[uft.cesof  niayor  of  fuch  a  town,  and  his  fuccefl!brs,  perpetual  juftices  of  the 
tne  peace  peace  within  their  liberties,  l3'c.y  which  commiflions  are  (o)  neither 
vvifc  be  by  ^evokable  by  the  kii^g,  nor  determinable  by  his  death,  as  the  com- 
aa  of  par-  mon  commiflion  for  the  peace  is,  which  is  made  of  courfe  by  the 
liament ;  as   icrd  cliancellor  according  to  his  difcretion. 

the  Bifhop  ° 

of  Ely  and  his  terr.poial  (lewird,  the  Bifliop  of  Durham  and  bis  temporal  chancellour,  and  the  Arch- 
bi/hopof  T"(;/-^  ar:d  his  ten;paral  chancellour  1 1  the  libeity  of //exc»j,  bv  itat.  27  H.  8.  c.25.  §20,  1,2.1 
{a)  Nor  can  a  juilice  of  peace  of  a  co.poration,  created  by  patent,  refign.     Roll.  Rep.  135. 

a  Hawk.  The  form  of  the  commiflTion  of  the  peace,  as  it  is  at  this  day, 

p.  c.  c  8.  ^y^g^  according  to  Haivhns^  fettled  by  the  judges  about  the  33  Eli%, 
4  inil.  171.  a"d  is  in  fubfl:ance  as  followeth. 

Lamb,  book  i.  c.  9. 

2  Hawk.  Beginning  with  a  falutation  from  the  king  to  the  feveral  per- 

k%-^.  ^'  ^°"^  named  in  it,  it  afterwards  aflfigns  them,  and  every  one  of 
them  jointly  and  feverally,  the  king's  jufl;ices  to  keep  the  peace  in 
fuch  a  county,  and  to  caufe  to  be  kept  all  fliatutes  made  for  the 
good  of  the  peace  and  quiet  government  of  the  people,  as  well 
within  liberties  as  without,  and  to  punifli  all  thofe  who  fliall 
offend  againft  any  of  the  faid  fl:atutes,  and  to  caufe  all  thofe  to 
come  before  them,  or  fome  of  them,  who  fliall  threaten  any  of  the 
people  as  to  iheir  perfons,  or  the  burning  of  their  houfes,  in  order 
to  compel  them  to  find  furety  for  the  peace  or  good  behaviour  ; 
and  if  they  fliall  refufe  to  find  fuch  furety,  to  caufe  them  to  be 
fafely  kept  in  prifon  till  they  (hall  find  it. 
a  Hawk.  Then   it  goes  on,  and  ajfigns  them,  and  every  two  or  more  of 

p.c.  c.  8.  ti^eni^  ^of  which  number  either  fuch  or  fuch  a  particular  perfon 
among  them  is  fpecially  required  to  be  juflices,)  to  inquire  by  the 
oath  of  good  and  lawful  m.en  of  the  fame  county,  of  all  felonies, 
witchcrafts,  inchantments,  forceries,  magic  art,  trefpafl'es,  fore- 
ftallers,  regrators,  ingroflersj  and  extortions  whatfoever,  and  of 

all 
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all  other  offences  of  which  jufllces  of  the  peace  may  lawfully  in- 
quire ;  alfo,  of  all  thofe  who  fhall  go  or  ride  armed,  i^'c.  or  in 
companies,  to  the  difturbance  of  the  peace  and  alfo  of  all  inn- 
holders,  and  others,  who  fhall  offend  in  the  abuf-;  of  weights  or 
meafures,  or  felling  of  visuals,  ^c.  and  alfo  of  all  flieriffs,  bai- 
liffs, ftewards,  conflables,  gaolers,  and  other  officers,  who  Ihall 
be  faulty  in  the  execution  of  their  offices ;  and  to  infpedl  all  in- 
dictments taken  before  them,  or  any  of  them,  or  other  former 
juftices  of  the  peace  for  the  fame  county,  'md  to  make  and  con- 
tinue procefs  againft  all  the  perfons  fo  indi6ted,  till  they  fhall  be 
taken,  or  render  themfelves,  or  be  outlawed,  and  to  hear  and  de- 
termine ail  the  felonies  and  other  offences  aforefaid  ;  provided, 
that  if  a  caufe  of  difficulty  ihall  arife,  ihey  (liall  not  proceed  to 
give  judgment,  except  in  the  prefence  of  fome  juilice  of  one  of 
the  benches,  or  of  affife. 

And  then  it  commands  them  to  make  inquiries  of  the  premlfes,  a  Hawfe. 
and  to  hear  and  determine  the  fame,  at  certain  days  and  places,  ^-  ^/  '•  ^'' 
which  they,  or  any  fuch  two  or  more  of  them,  (hall  appoint  j  and  ^    ^' 
then  it  goes  on,  and  commands  the  fheriff  of  the  county  to  re- 
turn before  them,  at  certain  days  and  places  to  be  made  known  to 
him  by  them,  fuch  and  fo  many  lawful  men  of  his  bailiwick,  by 
whom  the  truth  of  the  premifes  may  be  beft  known  and  inquired; 
and  then  concludes,  by  affigning  fome  one  of  them  keeper  of  the 
rolls  of  the  peace  in  the  fame  county,  and  commanding  him  to 
caufe  to  be  brought  before  himfelf  and  his  fellows,  at  the  faid 
days  and  places,  the  writs,  precepts,  proceffes,  and  indidiments 
aforefaid. 

My  Lord  Ha/e  gives  us  the  fame  commiffion,  which  at  pre-  2  Hal.  H»/l. 
fent,  fays  he,  confifts  of  two  claufes  oi  ajjlgnavitnus ;  by  the  firfl  f-C.  43. 
of  which  each  of  them  is  made  a  juflice  or  confervator  of  the 
peace  j  by  the  fecond  ajjignavlmusy  power  is  given  to  them,  or  two 
of  them,  whereof  one  of  the  quorum,  to  hear  and  determine  fe-  Stamf.  P.C. 
lonies,  and  other  matters;  for  the  bare  making  them  juftices  of  B.  a.  c.  5. 
the  peace,  without  this  claufe,  doth  not  give  them  power  to  hear 
and  determine  indictments ;  he  alfo  takes  notice  of  a  provifo  in 
the  faid  commiffion,  -y/s.  that  in  cafe  of  difficulty  arifmg,    then 
to  refpite  judgment  till  the  juftices  of  affife  come  into  the  coun- 
ty, bv. 

It  feems  agreed  that  juftices  of  the  peace  may,  by  virtue  of  Lamb.  B.  r. 
their  commiffion,  execute  as  well  the  ftatutes  made  before  the  S*  ?• 
reign  of  Ed^w.  3.  for  the  better  keeping  of  the  peace,  fuch  as  tlie  crompt! 
ftatutes  of  Winchejler  and  Wejiminjler,  i^c.  as  thofe  ma4e  fince  7>  8. 
that  time  ;  and  yet  the  ftatutes  which  ordain  juftices  of  the  peace, 
fay   nothing   of   the  execution   of  thofe  former  ftatutes ;    from  ^  Hawk, 
whence,  izys  Hawki/iSf  it  appears,  that  the  king  may,  by  com-  4*^^"  *'*' 
miffion,  authorize  whom  he  pleafes  to  execute  the  ftatute. 
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Palt.  c.  3. 
I  E.  6.  c.  7. 
§4. 


Inanlndift- 
ment  on  thii 
ftatute,  It 
inuft  be 
ihewn  that 
he  had  a 
commiilion, 
^d  did  fome 


(D)  Who  are  qualified  for  the  OfEce. 

"D  Y  the  ftatute  2  H.  5.  Jlat.  2.  cap.  i.  it  is  enatled,  "  That  juf- 
■'-'  *'  tices  of  peace  fhall  be  made  in  the  counties  of  England  of 
**  moft  fuihcient  perfons  dwelling  in  the  fame  counties,  by  the 
**  advice  of  the  chancellor  and  of  the  king's  council,  without 
**  talcing  other  perfons  dwelling  in  foreign  counties  to  execute 
*'  fuch  office,  except  the  lords  and  the  jultices  of  aflifes  to  be 
*'  named  by  the  king  and  his  council,  and  except  all  the  king's 
"  chief  ftewards  of  the  lands  and  feignories  of  the  duchy  of 
**  Lancajler  in  the  north  parts  and  in  the  fouth  for  the  time 
«  being." 

By  the  i  Mar.  fejf.  2.  cap.  8.  it  is  ena£l:ed,  '*  That  no  perfon 
*'  having  or  ufing  the  office  of  a  flierilF  of  any  county,  fliall  ufe 
**  or  exercife  the  office  of  a  juitice  of  peace,  by  force  of  any 
**  commiffion,  or  otherwife,  in  any  county  where  he  {hall  be  flie- 
**  rifF,  during  the  time  only  that  he  fliall  exercife  the  faid  office 
**  or  IherifFwick ;  and  that  all  acts  done  by  fuch  flierifF  by  autho- 
"  rity  of  any  commiirion  of  the  peace,  during  the  time  above- 
"  faid,  {hall  be  void." 

[Alfo,  if  he  made  a  coroner^  this,  by  fome  opinions,  is  a  dif- 
charge  of  his  authority  of  juftice.  But  if  he  be  created  a  duke, 
archbifhop,  marquis,  earl,  vifcount,  baron,  bi{hop,  knight,  judge, 
or  ferjeant  at  law,  this  taketh  net  away  his  authority. 

By  5  Geo.  2.  cap.  i  B.  §  2.  No  attorney,  folicitor,  or  prodlor, 
fhall  be  a  juftice  of  the  peace  tiuring  the  time  he  {hall  continue 
in  the  practice  of  that  bufmcfs-] 

By  the  ftatute  18  if.  6  cap.  11.  it  is  enabled,  ''That  nojuf- 
"  tice  of  peace  within  the  realm  of  England^  in  any  county  Ihall 
*'  be  affigned  or  deputed,  if  he  have  not  lands  or  tenements  to 
"  the  value  of  20/.  per  anniuuy  except  in  cities,  towns  corpo- 
"  rate,   <^c." 

aft  purfuant  thereto,  not  having  lands,  &c.    Cro.  Jac.  643,  644. 

And  now  by  the  i8  Geo.  i.  c.  20.  it  is  enacted,  "  That  no  per- 
"  fon  fhall  be  capable  of  being  a  juftice  of  the  peace,  or  to  att  as 
**  a  juftice  of  the  p-jace,  for  any  countv  within  that  part  of 
*'  Great  Britain  called  England^  or  the  principality  of  IFaleSy  who 
*'  fhall  not  have  an  eftate  of  freehold  or  copyhold,  to  and  for  his 
<*  own  ufe  and  benefit,  in  pofieffion  for  life,  or  for  fome  greater 
*'  eftate,  either  in  law  or  equity,  or  an  eftate  for  years  determin- 
*'  able  upon  one  or  more  life  or  lives,  or  for  a  certain  term,  ori- 
*'  ginally  created  for  twenty-one  years,  or  more,  in  lands,  tene- 
*^  ments  or  hereditaments,  lying  jn  that  part  of  Great  Britain 
**  called  England^  or  principality  of  JFa/es,  of  the  clear  yearly 
*'  value  of  one  hundred  pounds,  over  and  above  what  will  fatisfy 
*'  and  difcharge  all  incumbrances  that  may  affecl  the  fame,  [and 
<*  over  and  above  all  rents  and  charges  payable  out  of,  or  in  re- 
5*  fpe<^  of  the  fame  ;  and  who  {liall  not  be  feifed  of,  or  entitled 

"  unto. 
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**  unto,  in  law  or  equity,  to  and  for  his  own  ufe  and  benefit,  the 
**  immediate  reverfion  and  remainder  of  and  in  lands,  tenements, 
"  or  hereditaments,  lying  or  being  as  aforefaid,  which  are  leafed 
"  for  one,  two,  or  three  lives,  or  for  any  term  of  years  determin- 
*'  able  upon  the  death  of  one,  two,  or  three  lives,  upon  referved 
*'  rents,  and  which  are  of  the  clear  yearly  value  of  three  hundred 
'*  pounds ;  and  who  (hall  not,  before  he  takes  upon  himfelf  to 
*'  att,  at  fome  general  or  quarter  feflTions  for  the  county,  riding, 
<*  or  divifion  for  which  he  does  or  fhall  intend  to  adl,  firft  take 
**  and  fubfcribc  the  oath"  of  his  having  fuch  qualifications  above 
required. 

The  oath  fo  taken  and  fubfcrlbed,  {hall  be  kept  by  the  clerk  of 
the  peace  among  the  records  of  the  feflions. 

And  the  clerk  of  the  peace  fhall  on  demand  forthwith  deliver 
an  atcefted  copy  to  any  perfon  paying  is.  for  the  fame  ;  which 
being  proved  to  be  a  true  copy  of  fuch  oath,  fliall  be  admitted  ia 
evidence  on  any  iflue  in  an  action  brought  on  this  aft. 

And  if  any  perfon  fliall  a£l  as  juftice,  without  having  taken 
and  fubfcribed  the  faid  oath,  or  without  being  qualified  as  above, 
he  fliall  for  every  offence  forfeit  loo/.  half  to  the  poor  of  the  pa- 
rifli  wherein  he  moil  ufually  refides,  and  half  to  him  who  fhall 
fue,  with  full  cofts.     The  profecution  to  be  in  fix  months. 

/vnd  in  fuch  action,  the  proof  of  the  qualification  fliall  lie  on 
fuch  perioii  againll  whom  it  is  brought. 

And  if  the  defendant  intends  to  infill  upon  any  lands  not  con- 
tained in  fuch  oath,  he  fliall  at  or  before  the  time  of  pleading  de- 
liver to  the  plaintilf  or  his  attorney  a  notice  in  writing  fpecifying 
fuch  lands,  and  the  parifii  and  county  where  they  are  fituate  (of- 
fices and  benefices  excepted,  which  it  ftiail  be  fufficient  to  afcer- 
tain  by  their  ufual  names) :  And  if  the  plaintifi-'  in  fuch  fuit  fliall 
think  fit  thereon  not  to  proceed  further,  he  may  with  leave  of  the 
court  difcontinue  his  fuit,  on  payment  of  cofts  to  the  defendant 
as  the  court  fliall  award. 

Upon  the  trial,  no  cftate,  but  what  is  contained  in  the  oath 
and  notice,  fliall  be  admitted  as  any  part  of  the  qualification. 

Provided,  that  where  the  qualification  or  any  part  thereof  con- 
fiils  of  rent,  it  fliall  be  fufficient  to  fpecify  in  fuch  oath  or  notice, 
fo  much  of  the  lancis,  out  of  which  fuch  rent  is  ifiliing  as  fliall  be 
qf  fufficient  value  to  aniwer  the  rent. 

And  if  the  plaintiff  or  informer  ffiall  difcontinue  (otherwife 
than  as  aforefaid)  or  be  nonfuit,  or  judgment  be  given  againft 
him,  he  ffiall  pay  treble  coifs. 

But  this  ffiall  not  extend  to  any  city,  town,  or  liberty,  having 
juftices  of  their  own  ;  nor  to  any  peer,  lord  of  the  privy  council, 
judge,  attorney  or  folicitor  general,  or  to  the  juftices  of  the  great 
feffions'of  Chejhire  and  Wales ^  or  to  the  eldcft  fon  or  heir  appa- 
rent of  a  peer,  or  of  any  perfon  qualified  to  ferve  as  a  knight  of 
the  ffiire  ;  nor  to  the  officers  of  the  board  of  green  cloth  or 
principal  officers  of  the  navy,  or  the  two  under-fecretaries  in  eacli 
<^  the  offices  of  the  principal  fecretary  of  ftate,  cr  lo  the  fecre- 

taiy 
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tary  of  Chelj'ea  college,  in  their  refpedive  liberties ;  or  to  the 
heads  of  colleges  or  halls,  or  vice-chancellour  of  either  of  the  uni- 
verlities,  or  to  the  mayor  of  Oxford  or  Ca7nbridge, 

And  by  i  Geo."^.  c  13.  and  7  Geo.  2-  ^•9-  All  perfons  who 
were  juftices  at  the  demife  of  his  late  majefty,  or  who  have  been 
or  fhall  be  appointed  juftices  by  any  commiflion  granted  or  to  be 
granted  by  his  prefent  majefty,  or  any  of  his  fuccelTors,  and  have 
taken  and  fubfcribed,  or  fhall  after  the  ifiuing  of  the  iirft  com- 
miflion whereby  they  fiiall  be  appointed  juftices  take  and  fub- 
fcribe  the  oath  of  ofHce  before  the  clerk  of  the  peace  or  his 
deputy,  and  alfo  the  oath  required  by  18  Geo.  2.  c.  20.  fliall  not 
be  obliged  during  the  reign  of  his  prefent  majefty,  or  during  any 
future  reign  in  which  fuch  oaths  ftiall  have  been  fo  taken  and  fub- 
fcribed, to  take  and  fubfcribe  the  fame  again.  And  generally 
there  is  an  indemnifying  claufe  in  fome  a£l  in  almoft  every  feflion 
of  parliament,  provided  they  qualify  according  to  18  Geo.  2.  c.  20. 
within  a  time  in  fuch  acl  limited. 
2  Ld.R3yni.  Although  a  man  be  a  vzayor^  yet  it  doth  not  follow  that  he  is  a 
^030-  juftice  of  the  peace,  for  that  muft  be  by  a  particular  grant  in  the 

3lnft.  iz.  charter.  Per  Holty  C.  J.  But  although  he  be  not  a  juftice  of  the 
peace  by  the  charter,  yet  there  are  many  cafes,  faith  Dr.  Burn, 
wherein  he  hath  the  fame  power  as  a  juftice  of  the  peace  given 
unto  him  by  particular  ftatutes  ;  as  for  inftance,  with  regard  to 
the  cuftorns,  ale-houfes.  Lord's  day,  fwearing,  gaming,  weights, 
fervants,  fuel,  leather,  orchards,  foldiers,  and  divers  others.] 


(E)  Of  their  Anthorlty  and  Jarifdidion  purfuant 
to  their  Commiflion,  and  the  general  Statutes 
relating  to  them  :  And  herein, 

I.  What  Jurifdi£lion  they  have  in  relation  to  Treafon  and  Mif- 
prifion  of  Treafon. 

Dait.  c.  90,  |T  feeras  to  be  clearly  agreed,  that  juftices  of  the  peace  have  not 
P^c^'<fc  jurifdiclion  to  (a)  hear  and  determine  treafon,  pramunlrey  or 

350. '372.     mifprifion  of  treafon. 

3  Hal.  Hift.  P.  C.  44.  2  Hawk.  P.  C.  c.  8.  §  34.  {a)  In  Hal.  Hift.  P.  C.  372.,  it  is  la^d  down  as 
the  opinion  of  Chief  juilice  Roll,  that  juiHces  of  the  peace  may  take  an  indidtment  of  treafon,  though 
they  cannot  determine  it. — But  in  another  place,  viz.  Ha!.  Hift.  P.  C.  305.,  my  Lord  Hale  fays  ex- 
prefsly,  that  they  cannot  take  an  indiftment  of  it. 

Vide  the  But  as  thcfc  offenccs  are  againft  the  peace  of  the  king  and  of 

r"*!',"'^'""  the  realm,  any  juftice  of  the  peace  may,  either  upon  his  own 
(4)  And  knowledge,  or  the  complaint  of  others,  caufe  any  perfon  to  be 
thefe  in-  apprehended  for  any  fuch  ojQFence,  and  fuch  juftice  may  take  the 
takTn'upon  examination  of  .the  perfon  fo  apprehended,  and  the  [b)  infprma- 
oach.asthey  tion  of  all  thofe  who  can  give  material  evidence  againft  him,  and 
ought  to  be,  put  the  fame  in  writing,  and  alfo  bind  over  fuch  as  are  able  to 
to  by"he"  S**^^  3"y  f^ch  evidence  to  the  King's  Bench  or  gaol-delivery,  and 
juftice,  or     certify  his  proceedings  to  the  fame  court  to  which  he  (bail  bind 

over 
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over  fuch  informers  ;  and  this  doftrine  feems  to  be  eftabliflied  by  his  clerk, 
conftant  pradice,  efpecially  fince  the  ftatutes  of  i  ^  2  Ph.  ^  ^[^"  ^0°'' 
Mar.  cap.  13.  and  2  ^  '^  Ph.  ^  Mar.  cap.  10.  which,  direifting  tiui^uken! 
juftices  of  peace  to  proceed  in  this  manner  againfl:  perfons  brought  jnay  be  read 
Ijefore  them  for  felony,  feem  to  give  them  a  difcretionary  power  ^"  evidence 
of  proceeding  in  Hke  manner  againfl.  perfons  accufcd  of  the  above-  ^^ioner,  if 

mentioned  offences.  the  inform- 

ant be  dead, 
or  not  able  to  travel,  and  fworn  fo  to  be ;  alfo,  fays  my  Lord  Hale,  by  the  opinion  of  feme,  if  he  were 
bound  over,  and  appear  not,  they  may  be  read  j  but  this,  he  lays,  is  ^ueltionable.  2  Hal.  i:iift.  P.  Q. 
305.     But  for  this  'vidt  2  Hawk.  P.  C.  c.  46. 

Alfo,  by  fome  a£ls  of  parliament,  juftices  of  peace  may  take  2  Hal.  Hiii, 
indidlments  of  particular  treafons  -,  but  thofe  prefentments  they  ^-  ^'  44* 
muft  certify  into  the  King's  Bench  or  gaol-delivery,  as  the  cafe 
ihall  require ;  as  upon  the  ftatuteof  5  Eli%.  cap.  2.  for  maintaining 
the  authority  of  the  fee  of  Rome ;   1 3  Eliz.  cop.  2.  for  bringing  in  Lcoh.  239. 
bulls  for  abfolution,  Agnus  De'ty  ^c.  12  Eliz.  cap.  1.  for  with- 
drawing and  reconciling,  or  being  withdrawn  from  the  king's  al- 
legiance. 

So,  by  the  ftatute  of  3  H.  5.  cap.  7.  as  to  treafon  for  clipping,  2  Hal.Hift, 
Isfc.  power  was  given  to  the  juftices  of  peace  to  inquire  and  make  f''^'4S* 
procefs  thereupon,  and  anciently  that  claufe  was  put  into  their 
commiflion,  but  now  omitted  ;  for  by  the  ftat.  of  i  Mar.  cap.  i.  the 
adl  of  3  H.  5.  cap.  6.  is  repealed,  and  confequently  the  a£ls  ^H.  5. 
fap.  7.  that  gave  power  to  jultices  of  peace  to  inquire  touch-- 
ing  it. 

2.  What  in  relation  to  Felonies. 

It  feems  to  have  been  a  matter  of  fome  doubt,  whether  juftices  Cro.  jac.  3a. 
cf  peace,  as  fuch,  have  power  to  hear  and  determine  felonies,  ^c.  and  ^^'*  46- 
this  doubt  feems  to  have  arifen  from  the  general  words  of  34  £.3.  i<.ep"i  -i. 
cap.  I.  which  is  exprefs,  that  the  perfons  affigned  to  keep  the  D)ei,  .9. 
peace  (hall  have  power,  among  other  things,  to  hear  and  deter-  ^^\f^', 
mine  felonies,  l^c»  P.  c.  c.  s.  §  33.' 

But  it  feems  to  be  now  fettled,  that  juftices  of  peace  have  no  Stamf.  P.c. 
power  to  hear  and  determine  felonies,  unlefs  they  be  authorized   53  Cronr,pt. 
fo  to  do  by  the  exprefs  words  of  their  commilhon  ;  and  that  their  ^  ^ai.  Hid. 
jurifdiQion  to  hear  and  determine  murder,   manflaughter,  and  P.c.  43. 
other  felonies  and  trefpaffes,  is  by  force  of  the  kcond  aj/lgna-  p^'*'^^ 
vimus  in  their  commiflion,  which  gives  them,  or  two  of  them,  ^23. 
whereof  one  of  the  qiiorumy  power  to  hear  and  determine  fe- 
lonies, tfJ'f. 

And  hence  it  hath  been  lately  adjudged,  that  tloe  caption  of  Domrut 
an  indidlment  of  trefpafs  before  juftices  of  the  peace,  without  ^"'^,i^"' 
adding  necnon  ad  diver/as  feloniaSy  isfc,  q//igfiat.,  is  naught.  ^  q^^^  i/in  g.  r. 

But  though  juftices  of  peace,  by  force  of  their  commiflion, 
have  authority  to  hear  and  determine  murder  and  manflaujjhter, 
yet  they  feidom  exercife  a  jurifdi^ion  herein,  or  in  any  other  of 
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fences  in  which  clergy  is  taken  away ;  and  this,  fays  my  Lord 
Haley  is  for  two  reafons : 

1.  By  reafon  of  the  monition  and  claufe  in  their  commiflion, 
viz.  in  cafes  of  difficulty  to  expeft  the  prefence  of  the  juftices  of 
affife. 

2.  By  reafon  of  the  dire61;ion  of  the  ftatute  of  i  ^  2  Ph.  ^ 
Mar.  cap.  1 3.  which  directs  juftices  of  the  peace,  in  cafe  of 
manflaughter  and  other  felonies,  to  take  the  examination  of  the 
prifoner,  and  the  information  of  the  fa6l,  and  put  the  fame  in 
writing,  and  then  to  bail  the  prifoner,  if  there  be  caufe,  and  to 
certify  the  fame,  with  the  bail,  at  the  next  gaol-delivery  •,  and 
therefore,  in  cafes  of  great  moment,  they  bind  over  the  profe- 
cutors,  and  bail  the  party,  if  bailable,  to  the  next  gaol-delivery ; 
but  in  fmaller  matters,  as  petty  larceny,  and  fome  cafes,  they 
bind  over  to  the  feffions ;  but  this  is  but  in  point  of  difcretion 
and  convenience,  not  becaufe  they  have  not  jurifdi(Slion  of  the 
crime. 
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3.  What  in  relation  to  inferior  Offences. 

The  jurifdi£lion  herein  given  to  juftices  of  peace  by  particular 
ftatutes  is  fo  various,  and  extends  to  fuch  a  multiplicity  of  cafes, 
that  it  were  endlefs  to  endeavour  to  enumerate  them  :  alfo,  they 
have,  as  juftices  of  the  peace,  a  very  ample  jurifdiclion  in  all 
matters  concerning  the  peace. 

And  therefore,  it  hath  been  holden,  that  not  only  affaults  and 
batteries,  but  libels,  barratry,  and  common  [a)  night-walking,  and 
haunting  bawdy-houfes,  and  fuch  like  offences,  which  have  a  di- 
re£t  tendency  to  caufe  breaches  of  the  peace,  are  cognizable  by 
juftices  of  the  peace,  as  trefpaffes  within  the  proper  and  natural 
meaning  of  the  word. 

But  neither  perjury  nor  forgery  at  common  law,  nor  any  other 
fuch  like  offences,  Vv'hich  do  not  dire<fl:ly  tend  to  caufe  a  perfonal 
wrong  or  open  violence,  are  cognizable  by  them,  unlefs  it  be  by 
the  exprefs  words  of  their  commiffion,  or  fome  ftatute. 

4.  How  far  they  have  Power  to  proceed  on  Indiclments  not  taken 
before  themfelves. 

Juftices  of  the  peace  may  proceed  upon  indi£lments  taken  be- 
fore their  predecellors,  which  depends  upon  the  ftatutes  1 1  H.6, 
cap.  6.  and  i  E.  6.  cap.  7.  §  6.  the  former  of  which,  reciting  the 
inconveniences  that  pleas  and  proceffes  upon  indictments  before 
juftices  of  the  peace  had  often  been  difcontinued  by  making  new 
commiffions  of  the  peace,  to  the  great  lofs  of  the  king,  tffc.  or- 
dains, that  fuch  pleas,  fuits,  and  proceffes  before  juftices  of  the 
peace  fnall  not  be  difcontinued  by  new  commiffions  of  the  peace, 
but  ftand  in  force,  and  that  the  new  juftices,  after  they  have  the 
records  of  the  fame  pleas  and  procefl'es  before  them,  may  conti- 
nue, and  fmally  hear  and  determine  the  fame  j  and  this  is  con- 
firmed by  the  1  £.  6,  cap.  7.  t^ 


SuCticcsi  of  peace*  797 

But  jufticesof  peace  have  no  power  to  proceed  on  indicVments  aHal.  Hift 
taken  before  a  coroner,  or  before  juftices  of  oyer  or  gaol-delivery,  ^'  C>46. 
or  to  deliver  perfons  fufpe(3:ed  by  proclamation. 

But  if  an  indi6lment  be  taken  before  the  (herifF  in  his  torn,  by  zHal.  Hift. 
the  ftatute  of  i  E.  4.  cap.  2.  thofe  indidlments  are  delivered  to  P'C.  c.46. 
the  juftices  of  peace  at  their  next  feflion,  and  they  may  proceed 
on  thofe  prefentments. 

5.  By  what  Juftice  the  Jurifdiclion  muft  be  exercifed;  and 
therein  how  far  a  Juftice  of  a  County  may  a6l  out  of  it,  or 
within  a  Liberty.  / 

Every  fingle  juftice  has  regularly  a  jurifdidlion  tln-ough  the  2  Hal.  HHt. 

whole  county,  which  he  alone  may  exercife  for  the  prefervation  ^'S'^'^' 

of  the  peace  •,  and  this  jurifdi£tion  he  has  by  virtue  of  his  com-  comb.aoo.' 

miflion,  which  conftitutes  him  a  juftice  of  peace ;  but  the  power  {a)  Cannot 

of  hearing  and  determining  offences  is  by  the  commiffion  given  ^^^fsflJoa 

to  two,  or  more,   (a)  quorum  imiis.,  is'c.  and  therefore  if  two  juf-  jufticeofthe 

tices,  quorum  unus^  be  impowered  to  do  a  thing,  it  muft  appear  quorum, 

that  one  was  of  the  quorum  *.  i  J^'^'^Ji^Ld 

Raym.  1238. *  Orders  of  juftices  are  not  to  be  vacated,  for  not  expreffing  one  of  them  to  be  of 

the  quorum,  26  Geo.  2.  c  27.  [And  by  7  Geo.  3.  c.  21.,  in  cities,  boroughs,  towns  corporate, 
franchifes.  '■nd  liberties,  whlcii  have  only  one  juftice  of  the  qiicrum;  all  adts,  orders,  adjudications, 
warrants,  indentures  of  apprenticelhip,  or  other  inftruments,  done  or  executed  by  two  or  more  juftices 
qualified  to  aft  therein,  fliall  be  valid,  although  neither  of  the  faid  juftices  fhall  be  of  the  quorum.'^ 

So,  if  a  thing  be  required  to  be  done  by  two  juftices,  they  6Mod.  iSo- 
muft  both  be  prefent  at  the  execution  of  it ;  as  if  two  juftices  ad-  ^  Saik.  477. 
judge  a  perfon  the  father  of  a  baftard  chiFd,  and  the  examination  1*1:."^;?.'  ' 
is  faid  to  be  by  one  of  them,  this  is  naught ;  for  the  examination  ardy,  (D). 
being  a  judicial  a6t  ought  to  be  by  both,  and  it  is  not  fufEcient  ^^'^^?  '''** 
that  one  of  them  examined,  and  made  a  report  to  the  other;  but  doneisofa 
if  they  are  both  prefent,  and  one  alone  examines,  or  afks  quef-  jW/cW na- 
tions, it   is   well  enough:   So,  where  two  juftices  are  enabled  f"^,^ ''"'  , 
to  bail  a  perfon,  tJiey  ought  both  to  be  prefent  to  do  it,  and  both  be  pre- 
not  one  of  them  firft  to  fign  the  recognizance,  and  then  fend  it  ^ent  at  it,  at 
to  another.  in  the  in- 

nances  put  I  a 
the  text,  and  in  making  orders  of  removal,  Rex  v.  Wyke,  Andr.  238.  ;  appointing  overfeers,  Rex  v.  For. 
reft,  3  Term  Rep.  38.  ;  aflenting  to  the  binding  of  parifh  apprentices,  Rex  v.  Inhabitants  of  Hamftall 
Ridware,  id.  38.  5  but  where  the  adl  to  be  done  is  merely  ■.nln'Jlenal,  the  concurrence  of  the  juftices 
together  is  not  iequifite5  as,  it  feems,  in  the  allow'ance  of  a  poor-rate.  Rex  v.  Juftices  of  Dorcheftei, 
iStr.  393.] 

A  fingle  juftice  cannot  bail  a  perfon,  that  is  committed  by  or-  Keb.  857. 
der  of  the  feffions :  for  he  that  bails  muft  have  as  hieh  a  power  as  ^97'    ^-/f 
he  who  commits. 

[One  magiftrate  cannot  fuperfede  the  warrant  of  commitment  Rex  v. 
of  another  magiftrate  without  a  legal  inquiry  and  examination  of  Brooke, 
the  matter.]  ^      ^  ^      ^  jJpTjo, 

But  whatfoever  power  Is  given  to  a  juftice,  or  to  two  juftices  %  Keb.  78. 
of  the  peace,  by  any  ftatute,  is  given  to  the  feflions  of  the  peace, 
which  confifts  of  a  collection  of  juftices. 

It 
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%  lieb.  559.       It  lias  been  holden,  that  where  a  ftatute  fays  the  next  juftlce,  it 

muft  be  tlie  next ;  but  where  it  fays  the  juftices  of  the  peace  in 

or  near  the  place,  there,  any  juflice  of  peace  in  the  county  will 

ferve. 

Rex  V.  [So,    the  {latute  of  43  Eliz.  c.  2.  §  i.  for  the  appointment  of 

Loxdale,       overfeers,  which  makes  mention  of  jtiji'tces  in  or  near  the parijh  or 

iEun.447.  ^i^,jjigfj^  Lord  Mansfield  faid,  was  only  dire£l:ory. 

Rex  V,  So,  where  a  ftatute  direfts  an  acft  to  be  done  by  juftices  aBing 

Fricc,  yj,^  f/-;^  divi/ion,  any  juftice  within  the  county,  aQing  within  the 

'   '  divifion,  is  for  this  purpofe  a  juftice  of  the  divifion. 

Rex  V.  So,   the  authority  given  by  the  ftat.  of  43  E/iz.  c.  7.  to  con- 

Stevens,        ^j£^  before  any  juftice,   isfc.  of  the  county,  city^  or  town  corporate^ 
'     ivhere  the  offence  JJjall  be  committed,  is  conftruQively  given  to  any 
juftice,  (jfc.  of  any  place,  diJlriSl,  or  liberty,  in  any  county  where, 
{^c.  as  to  a  magiftrate  of  the  IJle  of  Ely  in  the  county  of  Cam- 
bridge.'] 
aHal.  Hlft.       Juftices  of  the  peace  are  to  execute  their  authority  as  juftices 
^'^'  ?f'      of  the  peace  within  the  county  wherein  they  are  juftices,  and  can- 
p  c.  c  8.    not  regularly  do  a  judicial  a£t  out  of  fuch  county. 

13E.4. 8.b.       Therefore,  if  a  juftice  of  peace  live  or  be  out  of  the  county 
Plow.  37.  a.  ^y}^ei-£ij^  j^e  ig  juftice,  he  cannot  by  his  warrant  fetch  a  perfon  out 
of  the  county  whereof  he  is  juftice,  to  come  before  him  in  the 
county  where  he  is. 
2  Hawk.  And  as  juftices  of  the  peace  have  no  coercive  power  out  of 

p.  c.  c.  8.    tjieir  county,  they  cannot  make  an  order  of  baftardy,  or  fuch  like 

orders,  out  of  their  county. 
Cro.  Car.  But  a  juftice  of  peace  may  do  a  minifterlal  zOl  out  of  the 

V-^-  county,  fuch  as  examine  a  party  robbed,  whether  he  knows  the 

felons  according  to  the  ftatute  or  not. 
2  Ha\^k.  Alfo,  by  the  better  opinion,  recognizances  and  informations 

p.  c.  c.  8.    voluntarily  taken  before  them  in  any  place  are  good ;  for  thofe, 
aHal.  Hift.  f=iys  my  Lord  Chief  Juftice  i^fl/(?,  are  a6ls  of  voluntary  jurifdic- 
P.c.  51.      tlon,  and  may  be  done  out  of  the  county,  as  well  as  a  biftiop 
may  grant  admlniftration,  inftitutlon,  or  orders  out  of  his  diocefe. 
2  Ha!.  Kid.       But  a  julllce  of  peace  cannot  imprifon  a  perfon  for  not  giving 
P.  C.  51.      2  recognizance,  or  commit  a  perfon  for  a  crime,  for  thefe  are  afts 
of  compulfory  jurifdiftion,  which  he  cannot  exercife  out  of  his 
proper  county, 
a  Hal.  Hill,       If  A.  commits  a  felony  in  the  county  of  B.  where  he  lives,  and 
P.  C.  51.      gQgg  jj^  ^.1-jg  county  of  C.  and  is  there  taken,  a  juftice  of  the  peace 
of  the  county  of  C.   may  take  his  examination  and  informations 
in  the  county  of  C.  though  the  felony  were  committed  in  the 
county  of  B.\  but  my  Lord  Hale  fays,  that  upon  his  arraignment 
in  the  connty  of  B.  he  would  never  allow  thefe  examinations  to 
be  given  in  evidence,  becaufe  though  he  may  commit  and  exa- 
mine, and  give  an  oath  to   the  informers,  yea  and    bind  them 
over  to  give  evidence,    or   commit  them,    yet   that   is  but   for 
neceftlty  of  preferving  the  peace,  for  he  hath  really  no  jurifdic- 
tion  in  the  cafe. 

If 
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If  A.  commit  a  felony  in  the  county  of  B.  and  upon  a  warrant  Hal.  Hift. 
iffued  againft  him  by  a  juftice  of  peace  in  the  county  of  B.  he  is  ^-  ^'  5^°* 
purfued  and  flies  into  the  county  of  C.  and  there  is  taken,  he 
muft  not,  by  virtue  of  that  warrant,  be  carried  to  a  juftice  of 
peace  of  the  county  of  B.  where  he  committed  the  felony,  but 
to  a  juftice  of  peace  in  the  county  of  C.  where  he  was  taken. 

But  if  A.  were  taken  by  the  warrant  in  the  county  of  B.  and  Hal.Kift. 
break  away  into  the  county  of  C.  and  be  there  taken  upon  frefh  ^'  ^-  5^^- 
fuit  by  them  that  firft  took  him,  he  may  be  either  brought  to  a 
juftice  of  the  county  of  C.  where  he  was  laft  taken,  or  before  the 
juftice  of  the  county  of  B.  by  whofe  warrant  he  was  firft  taken, 
for  in  fuppofition  of  law  he  was  always  in  cuftody. 

But  if  he  efcape  before  arreft  into  another  county,  if  it  be  a  »Hai.  Hlft. 
Warrant  barely  for  a  mifdemefnour,  it  feems  the  officer  cannot  ^•^'  "5* 
purfue  him  into  another  county,  becaufe  out  of  the  jurifdiction 
of  the  juftice  that  granted  the  warrant;  but  in  cafe  of  felony, 
afFray,  or  dangerous  wounding,  the  officer  may  purfue  him,  and 
raife  hue  and  cry  upon  him  into  any  county  ;  but  if  he  take  him 
in  a  foreign  county,  he  is  to  bring  him  to  the  gaol  or  juftice  of 
that  county  where  he  is  taken,  for  he  doth  not  take  him  purely  by 
the  warrant  of  the  juftice,  but  by  the  authority  which  the  law- 
gives  him,  and  the  jufticc's  warrant  is  a  fufficient  caufe  of  fufpi- 
cion  and  purfuit. 

If  A.  be  a  juftice  of  peace  in  two  adjacent  counties,  though  by  ^  Hal.  Hift. 
feveral  commiffions,  as  the  recorder  of  London  is,  he,  whilft  he  P*  ^'  sSi* 
lives  in  one  county,  may  fend  his  warrant  to  apprehend  malefac- 
tors in  another,  and  fend  them  to  Newgate^  which  is  the  com- 
mon gaol  both  for  London  and  Middle/ex. 

The  juftices  of  the  peace  have  jurifdi6lion  of  felonies  arifing  400.46.2, 
within  the  verp-e.  Wigg'scafe. 

Juftices  of  the  peace  for  a  county  have,  by  their  commiffion,  2  Hawk, 

an  exprefs  authority  as  well  within  liberties  as  without,  and  may  ^-C.  cS. 

execute  their  office  within  a  town  which  has  a  fpecial  commiffion  ^  ^'^  ^.^^^ 

of  the  peace  for  its  own  limits,  unlefs  fuch  commiffion  have  a  p.  c.  49. 

claufe  that  no  other  juftices,  except  thofe  named  in  it  (a),  (hall  [(")  for 

any  vi'ay  concern  themfelves  in  the  keeping  of  the  peace  within  pVefs°word5, 

the  liberties  of  fuch  town.  without  a 

re  ir.tromit!iir:t  claufe  in  the  commlflion  or  charter,  the  county  juftices  fliall  not  be  excluded, 
Biankley  v.  Winftanley,  3  Terra  Rep.  279.  Talbo:  v.  Hubble,  "2  Str.  H54.  Rex  v.  Sainfbury, 
4  Term  Rep.  456.] 

Alfo,  it  feems,  that  though  fuch  commiffion  have  a  fpecial  exclu-  2  H.  H. 
five  claufe,  of  which  the  juftices  have  notice,  yet  their  afts  within  ^'^^^^' 
a  liberty  are  not  void,  though  perhaps  they  may  be  puniffied  for  p.c.  c.S, 
proceeding  in  defiance  of  fuch  reftriftive  claufe,  as  for  a  contempt  §  29. 
of  the  king's  prohibition. 

[Alfo,  by  9  Geo.  i.  c.  7.  a  juftice  dwelling  in  the  city  or  preclncl 
that  is  a  county  of  itfelf,  within  the  county  at  large,  may  a6t  at 
his  own  dwelling-houfe  for  fuch  county  at  large. 

4  And 
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And  by  24  Geo.  2.  f.  55.  if  any  perfon  againft  whom  a  warfant 
fhall  be  ifflied,  fhall  efcape,  go  into,  refiide,  or  be  in  any  place  out 
of  tbe  jurifdidlion  of  the  juftice  granting  the  warrant,  any  juftice 
of  the  peace  where  fuch  perfon  (hall  be,  upon  proof  on  oath  of  the 
hand-writing  of  the  juftice  granting  fuch  warrant,  ihall  indorfehis 
name  thereon,  which  fhall  be  a  fufficient  authority  to  execute  the 
warrant  within  fuch  other  jurifdidlion. 

And  the  juftice  may  further  order  (if  he  thinks  fit)  the  party, 
according  as  he  (liall  appear  bailable  or  not  bailable  upon  the  face 
of  the  warrant,  to  be  brought  before  himfelf  or  fome  other  juftice 
or  juftices  of  that  county,  or  to  be  carried  back  into  the  county 
from  which  the  warrant  did  iffiie. 
Rexr.  [Under  the  ftatute  11  Geo.  2.  c.  19.  for  the  more  efFe£lual  fe- 

Morgan,       curing  of  the  payinent  of  rents  and  preventing  of  frauds  by  te- 
^  nants,  juftices  either  of  the  county  from  which  tenants  fraudu- 

lently remove  goods,  or  of  that  in  which  they  are  concealed,  may 
convi(fi;  the  offenders  in  their  refpe<Etive  counties. J 
Rex  V.  "Where  two  fets  of  magiltrates  have  a  co-ordinate  jurifdi£lion 

Sainfbury,  within  a  diftrict,  they  may  all  z€t  together;  but  if  the  jurifditlion 
R.ep!45i.     previoufly  attach  in  the  one  fet,  any  attempt  in  the  other  fet  to 

wreft  it  from  them,  is  illegal,  and  the  fubje6l  of  an  indiclment. 
Rex  V.  The  jurifdi6lion  of  juftices  gf  the  peace  and  of  commifli oners 

whitbread,    ^^  excife,  is,  as  to  the  excife  laws,  exadlly  the  fame,  within  their 

Dougl.  551.        ^      o-        •      -rjva- 

,,  relpective  juriidittions. 

9  Ann.  The  jurifdidlion  of  juftices  of  the  peace  and  of  commiflioners 

^•1:}'  under  the  the  hackney-coach  ftatutes  is  co-extenfive,  and  therefore, 

ft.  z.  c.  '57.  a  juftice  of  the  peace  after  convidling  a  coachman  for  refufing  to 
7  Geo.  3.  go  with  his  coach,  may  immediately  commit  him  to  the  houfe  of 
^  ^Geo  ■?.    corredlion,  if  he  do  not  pay  the  penalty. 

c.  44.     Ducic  V.  Addington,  4  Term  Rep.  447. 

Dak.  C.173.       Regularly,  a  juftice  of  the  peace  ought  not  to  execute  his  office 
in  his  own  caie  ;  but  caufe  the  offenders  to  be  convened  or  carried 
before  fome  other  juftice,  or  defire  the  aid  of  fome  other  juftice 
Per  Holt,      being  prefent.     And  therefore,  the  mayor  of  Hereford  was  laid  by 
^'J:,       r    the  heels  for  fitting  in  judgment  where  he  himfelf  was  leffor  of 
■  ■'^  *  the  plaintiff  in  ejedment,  though  he  by  the  charter  was  fole  judge 
of  the  court. 
CafeofFox-       So,  where  a  juftice  of  the  peace  who  was  furveyor  of  the  high- 
ham  Tith-    ^ays   joined  in  makino:  an  order  at  the  feflions  in  a  m^atter  which 

ingm  Wilts.  •'       -^       1  1  .         ,-r  ^11-  -1  •  1 

2  Saik.  607.  concerned  his  oince,  and  his  name  was  put  in  the  caption,  the 

•  order  was  for  this  reafon  quaftied. 

Burr.  Settl.        So,  an  order  of  removal  of  a  poor  perfon  from  Great  Chart  to 
Ca.  154.       JCi.n7iington  was  quaflied,  becaufe  one  of  the  juftices  who  made  the 
order  was  an  inhabitant  of  Great  Chart  at  the  time,  and  charged 
to  the  poor  rate  there. 

This  laft  determination  feemeth  to  have  given  occafion  to  the 
ftat.  16  Geo.  2.  c.  1 8.  which  ena6ls,  that  the  juftices  m.ay  do  all 
things  appertaining  to  their  office,  fo  far  as  the  fame  relates  to  the 

laws 
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Jaws  for  the  relief,  maintenance,  and  fettlement  of  the  poor  ;  fot 
paffing  and  punifhing  vagrants  ;  for  repair  of  the  highways  ;  or  to 
any  other  laws  concerning  parochial  taxes,  levies,  or  rates,  not* 
withftanding  that  they  are  rated,  or  chargeable  with  the  rates  with- 
in any  place  afFecSted  by  fuch  their  a£ls.  Provided,  that  this  z£k 
(hall  not  empower  any  juftice  for  any  county  at  large,  to  adt  in 
the  determination  of  any  appeal  to  the  quarter  feflions  of  fuch 
county,  from  any  order,  matter,  or  thing  relating  to  any  fuch 
parifh,  townfhip,  or  place,  where  fuch  juftice  is  fo  charged  or 
chargeable. 

And  in  fome  cafes,  if  the  juftice  fliall  a£l  in  his  own  caufe,  it  Dalt.  c.173, 
feemeth  to  be  juftifiable,  as,  when  a  juftice  ftiall  be  aflaulted  ;  or,  ^"J" 
(in  the  execution  of  his  office  efpecially,)  (hall  be  abufed  to  his  istr.  420. 
face,  and  no  other  juftice  prefent  with  him  ;  then,  it  feemeth,  he 
may  commit  fuch  offender  until  he  ftiall  find  fureties  for  the  peace 
for  his  good  behaviour,  as  the  cafe  ftiall  require :  but  if  any  other 
juftice  were  prefent,  it  were  fitting  to  defire  his  aid, 

Juftices  of  the  peace,  it  feemeth,  may  fuperfede  their  own  ordei*  Parlftds  <jf 
quia  improvide  emanavity  if  it  have  not  been  adted  upon.  Rumi«id*in 

Suffex,  I  Str.  6.      i  Seff.  Ca.  io6.  No.  98.  S.  C 

Lord  Hale  faith,  (contrary  to  the  opinion  of  Lord  Cohey)  that  the   i  H.  H. 
juftices  out  of  feflions  may  iffue  their  warrant  for  apprehending  ^'  ^-  579* 
perfons  charged  with  crimes  within  the  cognizance  of  the  feffions, 
and  bind  them  over  to  appear  at  the  feflions,  although  the  offender 
be  not  yet  indi£ted.     But  in  another  place  he  faith,  this  feemeth  Id.  2K.  H, 
doubtful  J  and  one  thing  which  feemeth  to  make  againft  it  is,  that  ^'  ^'  ^'3' 
in  moft  cafes  of  this  nature,  though  the  party  were  indi6l:ed,  or  an 
information  preferred,  yet  a  capias  was  not  the  firft  procefs,  but  a 
venire  facias  and  dijlringas.      And  Serjeant  Hawkins  on  this  point  2  Hawk. 
faith  thus  :  It  feems,  that  anciently  no  one  juftice  could  legally  P-  C-  c  13- 
make  out  a  warrant  for  an  offence  againft  a  penal  ftatute  or  any  ^  ^ 
other  mifdemefnour,  cognizable  only  by  a  feflions  of  two  or  more 
juftices;  for  that  one  fingle  juftice.  hath  no  jurlfdi£lion  of  fuch 
off«;nce,  and  regularly,  thofe  only  who  have  jurifdi6lion  over  a 
caufe  can  award  procefs  concerning  it :  yet  the   long,  conftant, 
univerfal,  and  uncontrolled  pradlice  of  juftices  of  the  peace  feems 
to  have  altered  the  law  in  this  particular,  and  to  have  given  them 
an  authority  in  relation  to  fuch  arrefts,  not  now  to  be  difputed. 
However,  as  Vix.Burn  very  well  obferves,  the  authority  of  juftices  of  Vol.  5.  tit. 
the  peace  being  by  the  ftatute  law,  and  no  Itatute  having  exprefsly  j'-'/'f''';  &c. 
given  to  them  fuch  power,  (unlefs  in  fpecial  cafes ;  which  operate  ^ 
againft,  rather  than  eftablifli  a  general  power,)  it  feemeth  beft  in  or- 
dinary cafes,  and  more  confonant  to  the  pra£lice  of  the  fuperior 
courts,  to  iflue  a  fummons  againft  the  offender,  and  not  a  warrant, 
in  the  firft  inftance  ;  unlefs  in  cafes  of  felony,  or  where  the  offender 
in  other  refpefts  is  to  fuffer  corporal  punifliment. 

By  the  a£l  of  18  Geo.  3.  r.  19.  juftices  of  the  peace  are  enabled 
to  give  cofts  upon  complaints  determined  before  them  out  of 
feflions :  and  by  the  33  GeQ.  3.  f.  55.  to  impofe  fine*  upon  con- 

VoL.  in.  3  F  ftables. 
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tables,  overfeers  of  the  poor,  and  other  peace  or  parifli  officers 
for  negle<fl  of  duty,  and  on  mafters  of  apprentices  for  any  ill 
ufage  of  their  apprentices,  whether  bound  by  any  parifli  or  town- 
fliip  or  otherwife,  provided  that  not  more  than  the  fum  of  ten 
pounds  be  paid  upon  the  binding  of  them.] 

[(F)  Their  Indemnity  and  Protedion  by  the  Law 
in  the  right  Execution  of  their  Office ;  and  their 
Punifhment  for  the  Omiffion  of  it. 

Aftsn  V.  A  Juftice  of  the  peace  is  firongly  protected  by  the  law,  in  the 
Bieyreve,  x\  j^(^  exccution  of  his  Oiiice.  He  is  not  to  be  flandered  or 
Kcntv/po-  ^hufed  :  if  he  is  flandered  in  his  prefence,  he  may  commit,  or 
cock,  ;  Str.  indi£l  the  party  :  if  in  his  abfence,  he  is  entitled  to  redrefs  himfelf 
I.6S.   Rex  by  adion. 

V.  Revel,  ' 

I  Str.  4.10.     Rex  v.  Pocock,  2  Str.  1157. 

z  Hawk.  He  Is  not  puniihable  at  the  fuit  of  the  party,  but  only  at  the  fuit 

p.  C.  c.  13.  Qf  ^\yQ  Icing,  for  whiit  he  doth  as  judge,  in  matters  which  he  hath 
Rex  v.  power  by  law  to  hear  and  determine  without  the  concurrence  of 
Young,  any  other  ;  for,  regularly,  no  man  is  liable  to  an  a£lion  for  what 
1  Burr.  j^g  (Jqj.|^  ^g  judge  :  but  in  cafes  wherein  he  proceeds  minifterially. 
Rex  V.  Cox  I'ather  than  judicially,  if  he  atls  corruptly,  he  is  liable  to  an  action 
sBurr.yS^.  at  the  fuit  of  the  party,  as  well  as  to  an  information  at  the  fuit  of 
^^^  "•  the  king.  But  he  mull:  have  aded  corruptly  to  fubje6l  himfelf  to 
jBurr.1162.  punifhment  by  information  :  for  though  he  (hould  even  a6l  ille- 
Rex  V.  gaily,  yet  if  he  has  acled  honeflly  and  candidly,  without  oppreihon, 

jackion,  nialicc,  revenge,  or  any  bad  view  or  intention,  an  information  will 
R"P-  "^33-      "°^  ^^  granted  againll  him,  but  the  party  complaining  will  be  left 

to  his  ordinary  legal  remedy,  by  atlion  or  indictment. 
Rex  V.  Nor  will  the  court  grant  an  information  againft  him  for  an  im- 

Webier,  proper  coHvidlion,  unlefs  the  party  complaining  make  a  full  excul- 
Rep.  -SS.      patory  afndavit. 

Rex  y.  Nor  fliall  he  be  liable  to  be  punifbed  both  ways,  that  is,  both 

Fielding,       criminally  and  civilly  :  but  before  the  court  will  grant  an  inform- 

iBurr.719.         .  1   •'  Ml  ■'•1  T  -n^     1  •         •    •!       n.- 

ation,  they  will  require  the  party  to  relinquilh  his  civil  action, 
if  any  fuch  is  commenced.  And  even  in  the  cafe  of  an  indict- 
ment, and  though  the  indictment  is  actually  found,  yet,  the  attor- 
ney-general, (on  application  made  to  him,)  will  grant  z  fioli profequi 
upon  fuch  indictment,  if  it  appear  to  him  that  the  profecutor  is 
determined  to  carry  on  a  civil  a£tion  at  the  fame  time. 

7  Jj.  I.  c.  5.  He  is  enabled  to  plead  the  general  iffue  in  any  a£tion  thatmay^be 
brought  againft  him  for  any  thing  done  by  virtue  of  his  office ;  and 
to  give  the  fpecial  matter  in  evidence  •,  and  if  he  has  a  verdi£t  in  his 

21  Ja.  I.  favour,  is  entitled  to  double  cofts.  And  fuch  a£tion  Ihall  not  be 
laid  but  in  the  county  where  the  fa£t  was  committed. 

And  by  ftat.  24  Geo.  2.  c  44.  it  isenaCted,  that  no  writ  fhallbe 

fued  out  againft,  or  copy  of  any  procefs  at  the  fuit  of  a  flibjeCt 

5  iliall 
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fliall  be  ferved  on  any  juflice  for  any  thing  done  by  him  in  the  exe- 
cution of  his  office  ;  until  notice  in  writing  fhall  have  been  given 
to  him  or  left  at  his  ufual  place  of  abode  by  the  attorney  for  the 
party,  one  month  before  the  fuing  out,  or  ferving  of  the  fame;  con- 
taining the  caufe  of  adlion,  and  indorfed  with  the  attorney's  name 
and  place  of  abode  ;  for  which  he  fhall  be  entitled  to  a  fee  of  20  s. 
and  no   more.     And  unlefs  it  is   proved  on  the  trial  that  fuch  §  3. 
notice  was  given,  the  juflice  fliall  have  a  verdi6l  and  cofts.     Nor  ^  5. 
(hall  any  evidence  be  permitted  to  be  given  by  the  plaintiff  on  the 
trial,  of  any  caufe  of  a6lion,  except  fuch  as  is  contained  in  the 
notice.     And  the  atlion  muft  be  commenced  within  fix  months  §  I. 
after  the  a6l  committed. 

But  where   the  plaintiff  in  fuch  a£lion  {hall  obtain  a  verdict,  §  r- 
and  the  judge  fliall  in  open  court  certify  on  the  back  of  the  record, 
that  the  injury  for  which  fuch  aftion  was  brought,  was  wilfully 
and  malicioufly  committed,  the  plaintiff  fhall  have  double  cofts. 

If  a  juftice  will  not,  on  complaint  to  him  made,  execute  his  Crom.  7. 
office,  or,  if  he  mifbehave  in  his  office,  the  party  grieved  may  -  ^^'  '- 
move  the  court  of  King's  Bench  for  an   information,  and  after- 
wards may  apply  to  the  court  of  Chancery  to  put  him  out  of  the 
commiffion. 

And  a  magiftrate  forfeits  the  protection  of  the  law  in  the  Rexv.  S>- 
execution   of  his  office,  by   beginning  a   breach  of  the  peace  ^°^^^> 
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